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8H0WIN0  IN  WHAT  VOLUMES  OF  THIS    SERIES  THE  OASBB 

BBPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


Male  leporti  are  In  paientlieses,  and  the  ntunben  of  tbto  aeilw  In  bold-laoed  flcw«k 

Alabama.  — (83)  8;  (84)  6;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90. 

91)  24;  (92)  25;  (93)  30;  (94)  83;  (95)  36;  (96.  97)  38;  (98)  89;  (99) 

42;  (100,  101)  46;  (102)  48. 
Abkansas.  —  (48)  3;   (49)  4;   (50)  7;  (51)  14;  (52)  80;  (63)  88;  (64)  26; 

(55)  29;  (56)  35;  (57)  88;  (58)  41;  (59)  43;  (60)  46. 
California.  —  (72)  1;  (73)  2;  (74)  6;  (75)  7;  (76)  9;  (77)  U;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;  (96)  31;  (97)  33; 

(98)  36;   (99)  37;   (100)  38;   (101)  40;  (102)  41;  (103)  42;  (104)  43; 

(105)  45;  (106)  46;  (107)  48. 
OOLOBADO.  —  (10)  8;  (11)  7;  (12)  13;   (13)  16;   (14)  20;  (16)  82;  (16)  26; 

(17)  31;  (18)  36;  (19)  41;  (20)  46. 
CoNNKCTicuT.  — (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  25; 

(61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48. 
DiLAWARB.  —  (5  Honst.)  1;  (6  Houst.)  22;  (7  Honst.)  40;  (9  Honat.)  43. 
Florida.  —(22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  30; 

(30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  4a 
Gborola.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80.  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  36;  (91,  92,  93)  44; 

(94)  47. 
Idaho.  —  (2)  36. 
Illinois.— (121)  2;  (122)  8;  (123)  6;  (124)  7;  (125)  8;  (126)  9;  (127)  11 

(128)  16;    (129)   16;    (130)  17;    (131)   19;    (132)  22;    (133,    134)  23 

(135)  25;   (136)  29;   (137)  31;   (138,  139)  32;   (140,  141)  33;  (142)  34 

(143,   144,  145)  36;  (146,  147)  37;  (148)  39;  (149.  150)  41;  (151)  42 

(152)  43;  (154)  45;  (153,  155)  46;  (156)  47;  (157)  48. 
Indiana.- (112)  2;  (113)  3;  (114)6;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  26;  (129)  28;  (130)  30;  (131)  31;  (132)  32;  (133)  36;  (134)  39; 

(135)  41;  (136)  43;  (137)  45;  (138)  46;  (139)  47. 
Iowa.  —(72)  2;  (73)  6;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  26;  (82)  31;  (83)  32;  (84)  36;  (85)  39;  (86)  41;  (87)  43;  (88)  45; 

(89,  90)  48. 
Kansas.  — (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(46)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (61)  87;  (62)  89; 

(63)  42;  (54)  45. 


8  Schedule. 

KsKTUOKT.  —(83,  84)  4;   (85)  7;   (86)  9;  (87)  18;  (88)  81;  (89)  25;  (90)  SOt 

(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44. 

L0TnsiAi«.« (39  L&.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.);  82;  (45  La.  Ann.)  40. 
Maikb.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30;  (85)  36;  (86)  41; 

(87)  47. 
Mabyland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74; 

88;  (75)  32;  (76)  35;  (77)  39;  (78)  44;  (80)  45;  (79)  47;  (81)  48. 
Massachusbtts.— (145)1;  (146)  4;  (147)  9;  (148)  12;  (149)  14;  (150)  15;  (161) 

21;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (156)  32;  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  42;  (162)  44;  (163)  47. 
MiOHiQAN.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75) 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20; 

(81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90.  91)  30; 

(92)  31;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41;  (100) 
43;  (101)  45;  (102)  47. 

MiNNBSOTA.  —  (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  62)  38; 

(53)  39;  (54)  40;  (55)  43;  (56)  45;  (57)  47. 
Mississippi.  — (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35;  (71)  42; 

(72)  48. 
Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (103)23;  (104,105)24;  (106)27;  (107)28; 

(108,109)32;  (110,111)33;   (112)34;   (113,114)35;   (115)37;   (116, 

117)  38;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125) 

46;  (126)  47;  (127)  48. 
Montana.  — (9)  18;  (10)  24;  (11)  28;  (12)  33;  (1.3)  40;  (14)  43;  (15)  48. 
Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;   (26)  18;  (27)  20;   (28,  29)  26; 

(30)  27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38;  (37)  40;  (38) 

41;  (39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48. 
Nkvada.  — (19)  3;  (20)  19;  (21)  37. 
New  Hampshire.  —  (64)  10;  (62)  13;  (65)  23. 
New  Jersey.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;  (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  31;  (54 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40; 

(56  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46. 
New  York.  — (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  20;  (124,  125)  21;  (126)  22;  (127)  24;  (128,  129)  26;  (130, 

131)  27;  (132,  133)  28;  (134)  30;  (135)  31;  (136)  32;  (137)  33;  (138)  34; 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;  (144)  43;  (145)  45; 

(146)  48. 
North  Carolina.  —  (97,  98)  2;  (99, 100)  6;  (101)  9;  (102)  11;  (103)  14;  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (108)  23;  (109)  26;  (110)  28;  (111)  32; 

(112)  84;  (113)  37;  (114)  41;  (115)  44;  (116)  47. 
North  Dakota.  —  (1)  26;  (2)  88;  (3)  44. 
Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  89; 

(49  Ohio  St.)  84;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46. 
Oregon.- (15)  3;  (16)  8;   (17)  11;   (18)  17;   (19)  80;  (20)  83;  (21)  88; 

(22)  89;  (23)  87;  (24)  41;  (25)  42;  (26)  46. 
Pennsylvania.- (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (12« 
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P*.  St.)  18;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (180, 181  Pa.  St.)  17 
(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  80;  (137,  138  Pa.  St.)  21 
(139, 140,  141  Pa.  St.)  83;  (142,  143  Pa.  St.)  84;  (144,  145  Pa.  St.)  87, 
(146  Pa.  St.)  88;  (147,  150  Pa.  St.)  30;  (151  Pa.  St)  81;  (148  Pa.  St.) 
83;  (149,  152,  153  Pa.  St)  34;  (154,  155  Pa.  St)  36;  (166  Pa.  St)  86 
(157  Pa.  St)  37;  (158  Pa.  St)  38;  (159  Pa.  St)  89;  (160  Pa.  St)  40 
(161  Pa.  St)  41;  (162  Pa.  St)  48;  (163  Pa.  St)  48;  (164, 165  Pa.  St)  44 
(166  Pa.  St)  46;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47. 

Rhodk  Island.  —  (15)  8;  (16)  87;  (17)  83. 

South  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (S3)  86; 
(34)  87;  (35)  88;  (36)  81;  (37)  34;  (38)  37;  (39)  89;  (40)  48;  (41)  44; 
(42)  46. 

SoTTTH  Dakota.  —  (1)  86;  (2)  89;  (3)  44;  (4)  46. 

TufNiEssEX.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  86;  (01)  80; 
(92)  36;  (93)  48;  (9^)  46. 

Tkxas.  — (68)  8;  (69;  24  Tex.  App.)  6;  (70;  25,  28  Tex.  App.)  8;  (71)  10) 
(27  Tex.  App.)  11;  (72)  13;  (73,  74)  16;  (75)  16;  (76)  18;  (77;  28  Tex. 
App.)  19;  (78)  88;  (79)  23;  (29  Tex.  App.)  86;  (80,  81)  86;  (82)  87; 
(30  Tex.  App.)  88;  (83)  89;  (84)  31;  (85)  34;  (87  Tex.  App.)  47;  (31 
Tex.  Cr.  Rep.  86)  37;  (32  Tex.  Cr.  Rep.)  40;  (33  Tex.  Or.  Rep.)  47. 

VxBMONT.— (60)  6;  (61)  16;  (62)  88;  (63)  86;  (64)  88;  (66)  86;  (66)  44; 
(67)  48. 

YntoiNiA.  —  (82)  8;  (83)  6;  (84)  10;  (86)  17;  (86)  10;  (87)  84;  (88)  80;  (89) 
37;  (90)  44. 

Washington.— (1)  88;  (2)  86;  (3)  88;  (4)  81;  (5)  84;  (6)  86;  (7)  88; 
(8)  40;  (9)  43;  (10)  48;  (11)  48. 

West  VntoiNLiu  —  (29)  6;  (30)  8;  (31)  18;  (32,  33)  86;  (34)  86;  (36)  80; 
(36)  88;  (37)  38;  (38,  39)  46. 

Wmconsiw.  —(69)  8;  (70,  71)  6;  (72)  7;  (73)  0;  (74,  76)  17;  (76^  77)  80;  (78) 
83;  (79)  84;  (80)  87;  (81)  89;  (82)  88;  (83)  85;  (84)  86}  (86,  86)  89; 
(87)  41;  (88)  48;  (89)  46;  (90)  4a 

WTOMuro.— (3)8L 
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McNeill  v.  State. 

[102  ALABAMA,  121.] 

JuKT  Trial— Instructions,  How  to  be  Construed. — A  general  charge  of 
a  trial  court  is  to  be  constraed  as  an  entirety  and  in  connection  with 
the  evidence.  It  should  be  read  and  considered  in  regard  to  the  con- 
nection between  its  several  sentences  and  propositions,  each  declaration 
being  shaded  and  interpreted  in  the  light  of  the  context.  If  any  part 
BO  construed,  limited,  or  expanded  asserts  the  law  correctly,  it  will  not 
furnish  ground  for  reversal,  however  faulty  the  clause  may  be,  if  ita 
meaning  were  not  controlled  by  a  prior  or  subsequent  passage. 

Homicide — Killing  Adulterous  Wife, — If  a  man  finds  his  wife  in  the  act 
of  adultery,  and,  provoked  by  the  wrong  done  him,  and  moved  by  the 
passion  naturally  engendered,  he  immediately  kills  her,  he  is  not  guilty 
of  murder,  but  of  manslaughter  only.  If,  on  the  other  hand,  he  does 
not  strike  and  kill  her  until  after  there  has  been  time  for  his  passion  to 
cool  and  for  reason  to  assert  itself,  or,  if  he  strikes  and  kills  immediately, 
not  moved  thereto  by  heat  of  passion,  but  by  prior  malice,  hatred,  or 
desire  to  revenge  the  wrong  done  him,  or  by  any  other  motive,  or  upon 
any  design  whatever  except  such  as  is  presently  engendered  by  the  par- 
oxysm of  rage  into  which  he  is  thrown  by  the  extreme  provocation,  ha 
is  guilty  of  murder. 

Jurt  Trial — Argument  of  Counsbl  in  Mdrder  Case. — The  prosecuting 
attorney  may,  on  a  trial  for  murder,  argue  to  the  jury  that  they  ought 
not  to  sentence  the  accused  to  imprisonment,  because  if  they  do  so  h« 
may  obtain  a  pardon  afterward  through  the  solicitation  of  his  friends. 

The  defendant  was  indicted  and  convicted  for  the  murder 
of  his  wife.  She  was  found  dead  in  bed  with  a  wound  on  the 
right  side  of  her  head,  evidently  made  with  an  ax  which  was 
found  on  the  bed  near  her  body.  The  evidence  tended  to 
prove  that  the  decedent  slept  in  the  main  room  with  her  in- 
fent  and  also  with  a  niece  and  nephew,  aged  respeowvely 
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twelve  and  fourteen  years;  that  before  daybreak  the  niece 
wakened  and  saw  the  defendant  leave  the  room  and  run 
downstairs;  that  the  decedent  had  been  washing  for  the 
^defendant's  brother  in  law,  and  that  the  evening  before  the 
i^homicide  the  brother  in  law  and  his  wife  and  the  decedent 
had  met  and  a  quarrel  had  ensued,  after  which  the  brother 
in  law  went  away,  but  returned,  knocked  several  times,  and, 
failing  to  obtain  any  response,  went  away;  that  he  met  the 
defendant  and  conversed  with  him  about  some  accusations 
made  by  the  defendant  relative  to  relations  between  the 
brother  in  law  and  the  decedent,  which  relations  were  denied 
by  the  brother  in  law.  The  accused  claimed  that  on  the 
evening  before  the  homicide  he  had  discovered  his  brother 
in  law  and  the  decedent  in  the  act  of  adultery,  and  on  accus- 
ing her  of  infidelity,  that  he  was  attacked  by  her  with  an  ax 
which  he  took  from  her,  and,  in  a  moment  of  passion,  struck 
her,  inflicting  the  wound  of  which  she  died.  The  court  in  its 
general  charge  to  the  jury  instructed  them  as  follows:  "As 
mitigation  in  this  case  the  defendant  claims  that  the  defend- 
ant had  discovered  his  wife  in  the  act  of  adultery,  at  or 
shortly  before  the  time  of  the  killing.  The  law  is,  that  if  a 
man  discovers  his  wife  in  the  act  of  adultery,  and  his  pas- 
sion was  greatly  aroused,  and  through  this  passion  he  strikes 
and  kills  his  wife,  it  would  not  be  murder,  but  manslaughter. 
The  law  does  not  say,  that  under  all  circumstances  a  man  is 
not  guilty  of  murder  if  he  kill  his  wife,  even  if  in  the  act  of 
adultery  at  the  time  of  the  killing.  The  test  is,  does  the 
slayer  slay  by  reason  of  passion  aroused  or  induced  by  re- 
venge or  malice?  If  a  wife  has  lost  her  virtue,  and  continues 
to  defile  her  marriage  bed,  and  the  husband  knows  this,  and 
after  so  knowing  and  after  reflection,  while  the  mind  is  coolly 
operating,  kills  her  to  avenge  his  wounded  honor,  and  not  by 
reason  of  passion,  it  would  be  murder,  not  manslaughter. 
Therefore,  in  the  case  at  bar,  gentlemen  of  the  jury,  if  you 
ehould  find  from  the  evidence  that  the  defendant  caught  her 
in  the  act,  and  through  the  influence  of  passion  shortly  there- 
rafter  killed  her,  this  would  be  manslaughter;  but  if  you  should 
£nd  that  the  defendant  caught  his  wife  in  the  act  of  adul- 
tery, and  before  the  killing  there  was  suflicient  cooling  time, 
and  a  man  kills  his  wife  through  hatred  and  revenge,  this 
would  be  murder  and  not  manslaughter."  The  defendant 
excepted  separately  to  the  giving  of  each  portion  of  the  gen- 
eral charge,  and  also  to  the  refusal  of  the  court  to  give  the 
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charges  requested  by  the  defendant  and  numbered  as  follows: 
1.  "  The  court  charges  the  jury  that  if  from  the  evidence  they 
cannot  tell  who  provoked  the  difficulty,  that  it  is  their  duty 
to  give  the  defendant  the  benefit  of  the  doubt,  no  matter  how 
slight  its  weight";  2.  *'  The  court  charges  the  jury,  that  they 
may  take  into  consideration,  if  proved,  the  want  of  virtue  of 
the  deceased,  in  determining  whether  the  defendant  is  guilty 
of  murder  in  either  degree";  3.  "If  the  jury  believe  from 
the  evidence  that  there  was  a  motive  which  prompted  the 
defendant  to  kill  his  wife,  it  is  their  duty  to  ascertain  what 
that  motive  was,  and  if  the  evidence  tends  to  show  that 
the  motive  that  prompted  the  killing  was  the  infidelity  or 
adultery  of  the  wife  onr  the  night  of  the  killing,  and  that  the 
killing  was  the  result  of  passion,  they  ought  not  to  find  the 
defendant  guilty  of  any  offense  beyond  manslaughter  in 
the  first  degree";  4.  "If  the  jury  believe  from  the  evidence 
that  there  was  a  motive  which  prompted  the  defendant  to 
kill  his  wife,  it  is  their  duty  to  ascertain  what  that  motive 
was,  and  if  the  evidence  tends  to  show  that  the  motive  which 
prompted  the  killing  was  passion  engendered  by  the  infidelity 
or  adultery  of  his  wife,  they  ought  not  to  find  the  defendant 
guilty  of  any  offense  beyond  manslaughter  in  the  first  degree." 
The  defendant  also  made  an  objection  and  reserved  an  ex- 
ception to  that  part  of  the  argument  of  the  solicitor  of  the 
state  to  the  jury  in  which  he  submitted  that  they  ought  not 
to  sentence  the  accused  to  imprisonment,  because  there  might 
be  a  pardon  granted  through  the  influence  of  his  friends, 
aided  by  petitions  circulated  and  signed  by  good  and  influ- 
ential citizens  who  either  did  not  look  at  the  petition  or  were 
too  tender-hearted  to  refuse  to  sign  it. 

Samuel  B.  Brown  and  Henry  Tonsmeire,  for  the  appellant. 

William  L.  Martin,  attorney  general,  coiitra, 

***  McClellan,  J.  The  general  charge  of  a  trial  court 
given  ex  mero  motu  with  reference  to  any  point  is  to  be  con- 
sidered as  an  entirety,  and  in  connection  with  the  evidence; 
and  it  "  should  be  read  and  construed  with  regard  to  the 
connection  between  its  several  sentences  and  propositions, 
each  declaration  being  shaded  and  interpreted  in  the  light  of 
the  context;  and  if  any  part  so  considered,  limited,  or  ex- 
panded asserts  the  law  correctly,  it  will  not  furnish  ground 
for  reversal,  however  faulty  the  clause  might  be  if  its  mean- 
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ing  were  not  controlled  by  prior  or  subsequent  passages": 
Montgomery  etc.  R.  R.  Co.  v. Slewart,^\  Ala.  421,  427;  Williavn 
V.  Slate,  83  Ala.  68;  O'Donnell  v.  Rodiger,  76  Ala.  222;  52  Am. 
Rep.  322;  Louisville  etc.  R.  R.  Co.  v.  Orr,  94  Ala.  602. 

Considered  in  this  way — and  probably  even  without  refer- 
ence to  the  principle  jui?t  stated — that  part  of  the  court's  gen- 
eral charge  to  which  exceptions  were  reserved  asserts  no  more 
than  this:  that  if  a  man  find  his  wife  in  the  act  of  adultery, 
and,  provoked  by  the  wrong  done  him  and  moved  by  the 
passion  naturally  engendered,  he  immediately  kills  her,  he 
is  not  guilty  of  murder,  but  of  manslaughter  only;  but  that, 
on  the  other  hand,  if  he  does  not  strike  and  kill  until  after 
there  has  been  tiiiie  for  his  passion  to  cool  and  for  reason  to 
reassert  itself,  or  if  he  strikes  and  kills  immediately,  but  is 
not  moved  thereto  by  the  heat  of  passion,  but  by  prior  malice, 
hatred,  a  desire  to  avenge  the  wrong  done  him,  or  by  any 
other  motive  or  upon  any  design  whatever  except  such  as  la 
presently  engendered  by  the  paroxysm  of  rage  into  which  he 
is  thrown  by  this  extreme  provocation,  he  is  guilty  of  mur- 
der. And  this  beyond  all  doubt  is  the  law:  2  Bishop's  Crim- 
inal Law,  sec,  708;  Wharton  on  Homicide,  sees.  407-412;  9 
Am.  &  Eng.  Ency.  of  Law,  578,  et  seq. 

Charge  1  requested  by  the  defendant  is  bad  in  that  it 
assumes  there  was  a  difficulty  at  the  time  of  the  mortal  *** 
blow  between  the  defendant  and  deceased,  when  the  evidence 
for  the  state  tends  to  show  that  the  deceased  was  strickea 
while  she  slept. 

Cliarge  2  requested  for  the  defendant  is  palpably  vicious 
in  that  its  direct  tendency  was  to  have  the  jury  find  the 
defendant  guilty  of  murder  or  not,  as  they  should  find  the 
deceased  to  have  been  a  virtuous  or  lewd  woman. 

Charges  3  and  4  w^ere  properly  refused  to  defendant  for 
that  they  pretermit  all  inquiry  as  to  whether  there  had  been 
time  for  defendant's  passion  to  cool  after  he  caught  his  wife 
in  the  act  of  adultery,  if  indeed  he  did  see  her  in  the  act  of 
adultery,  and  prior  to  inflicting  the  mortal  blow  upon  her. 
If  there  had  been  such  time  it  is  wholly  immaterial  whether 
the  passion  aroused  by  the  act  of  adultery  had  cooled  or  not, 
for  though  the  paroxysm  of  anger  and  rage  in  fact  continued 
and  moved  the  defendant  to  the  fatal  blow  after  the  lapse  of 
BuSicient  cooling  time,  yet  would  he  still  be  guilty  of  mur- 
der. These  instructions,  moreover,  are,  to  say  the  least,  con- 
fused, self-repugnant,  and  misleading  in  that  thejr  assum« 
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there  may  be  a  motive  for  an  act  which  is  superinduced  by 
and  done  in  the  heat  of  passion.  The  absence  of  motive  is 
essential  to  the  ascription  of  the  act  to  unreasoning  fury,  and 
where  there  is  motive  the  killing  is  murder  and  not  man- 
slaughter. 

The  court  committed  no  error  in  its  action  with  reference 
to  that  part  of  the  solicitor's  argument  to  which  objection  was 
made.  No  fact  was  stated  by  him,  but,  to  the  contrary,  all 
he  said  was  but  the  expression  of  his  opinion  or  anticipation 
as  to  what  would  be  the  result  of  committing  the  defendant 
to  the  penitentiary  for  life  instead  of  inflicting  the  death 
penalty — an  argument  for  the  death  penalty  proceeding  on 
considerations  the  reasonableness  of  which  was  as  much  open 
to  the  jury  as  to  counsel,  and  nothing  said  was  beyond  the 
limitations  put  upon  the  remarks  of  counsel  to  the  jury  by 
repeated  decisions  of  this  court:  Cross  v.  State,  68  Ala.  476; 
East  Tennessee  etc.  R.  R.  Co.  v.  Bayliss,  75  Ala.  466;  Wolffe  v. 
MinniSy  74  Ala.  386;  Nolle  v.  Mitchell,  100  Ala.  521;  Birmin- 
gham etc.  R.  R.  Co.  V.  Harris,  98  Ala.  326. 

The  judgment  of  the  city  court  must  be  aflirmed,  and  the 
time  originally  fixed  for  the  execution  of  the  sentence  of 
death  imposed  thereby  having  passed,  it  is  here  ordered  and 
adjudged  that  the  sheriff  of  Mobile  county  ***  will,  on  Fri- 
day, the  eighteenth  day  of  May,  1894,  proceed  to  execute 
said  sentence  in  the  manner  prescribed  by  law. 

Aflirmed.  __^ 

Trial— Instructions,  how  Construed. — An  error  in  a  particular  In- 
struction is  harmless  if  all  the  instructions  taken  together  fairly  present 
the  case  to  the  jury:  Markowitz  v.  Kansas  City,  125  Mo.  485;  46  Am.  St. 
Rep.  498,  and  note,  with  the  cases  collected. 

Homicide — Killing  Wifb  Taken  in  Adultery. — Where  a  husband, 
finding  his  wife  in  the  act  of  adultery,  strikes  her  with  intent  to  kill,  thia 
is  murder;  to  reduce  the  offense  to  the  grade  of  manslaughter  the  blow 
must  have  been  given  in  the  heat  of  passion  and  without  intent  to  inflict 
death:  Sh^fflin  r.  People,  62  N.  Y.  229;  20  Am.  Rep.  483. 
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Sullivan  v.  State. 

[L02  ALABAMA,  185.] 

JoBT  Trial.— TiiE  Court  ha3  no  Right  to  Excusb  ob  Discharqi  m 
juror  because  his  given  name  is  incorrectly  stated  in  the  summona  re- 
quiring him  to  appear  and  serve  as  a  juror. 

Cbiuikal  Trials.  — Thb  Presumptiow  is  that  Error  o»  thb  Trial 
Court  injuriously  affected  the  accused,  and  his  conviction  after  such 
error  has  been  committed  will  be  reversed,  unless  this  presumption  im 
clearly  repelled  by  the  record. 

BVIDKNCE. — DyiNG   DECLARATIONS   MUST    BB   CONFINED   TO  THE  ReS    GE3« 

t^,  and  cannot  be  received  as  evidence  of  any  prior  transaction  out  of 
which  the  difficulty  grew.  It  is  only  such  acts  or  statements  done  or 
uttered  at  the  time  of  the  final  fatal  encounter,  and  which  tend  to 
throw  light  upon  it  as  a  part  of  the  res  gestae,  which  can  be  proved  by 
dying  declarations. 

Svidencb. — A  Dying  Declaration  that  "Jim  Sullivan  cut  me;  he  cut 
me  for  nothing;  I  never  did  anything  to  him,"  is  admissible  in  evidence, 
but  if  such  declaration  include  the  farther  words:  "I  pray  God  to  for- 
give him,"  this  part  should  be  excluded  because  it  does  not  in  any 
way  relate  to,  or  shed  light  upon,  the  killing  or  what  bad  apparently 
led  to  it. 

Homicide— Duty  to  Rbtrbat. — When  an  Assault  is  Madb  in  a  Sud- 
DEN  Quarrel  and  a  mutual  combat  ensues,  retreat,  if  possible,  to  avoid 
further  danger  is  a  duty.  In  such  a  case,  to  establish  excusable  homi- 
cide in  self-defense  it  must  appear  that  the  party  killing  had  retreated; 
that  he  made  a  real  effort  to  avoid  the  necessity  of  taking  life. 

Homicide. — A  Party  'may  be  Guilty  of  Murder,  though  he  kills  hi« 
adversary  on  a  sudden  quarrel  or  provocation,  if  he  acts  upon  a  formed 
design  to  take  life. 

Homicide.— If  Life  is  Taken  by  a  Direct  Stroke  of  a  Deadly  Weapon, 
the  presumption  is  that  the  killing  was  pursuant  to  a  formed  design. 
Malice  may  be  inferred  from  the  use  of  an  instrument  known  to  be 
liable  to  produce  death. 

Murder— Manslaughter. — The  Unintentional  Taking  of  a  Human 
Life  is  a  higher  offense  than  manslaughter  if  the  act  producing  the 
death  was  done  intentionally,  and  was  likely  to  kill,  as  where  the  blow 
was  with  a  deadly  weapon  directly  aimed  at  the  decedent.  From  the 
use  of  such  weapon  malice  may  be  inferred. 

Indictment  and  conviction  of  murder  in  the  first  degree. 
The  evidence  tended  to  show  that  while  the  decedent  and 
other  persons  were  talking,  the  defendant  came  up  to  them 
and  said:  "We  have  had  a  big  day  to-day";  that  decedent 
replied:  "You  have  had  several  big  days;  you  had  one  when 
you  shot  that  man  in  the  leg  in  front  of  the  market-house"; 
that  defendant  responded  with  an  oath,  saying,  "I  did  not 
have  to  shoot  you  in  the  leg,"  and,  drawing  a  dirk,  plunged 
it  into  the  breast  of  the  decedent,  inflicting  a  mortal  wound. 
Th«  decedent,  after  saying  repeatedly  to  the  persona  present 
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that  he  could  not  live,  and  was  dying,  added:  "Jim  Sullivan 
cut  me;  he  cut  me  for  nothing.  I  never  did  anything  to 
him.  I  pray  God  to  forgive  him  for  it."  These  statements 
having  been  offered  in  evidence  as  dying  declarations,  the 
defendant  objected  to  that  part  of  them  which  affirmed  that 
the  decedent  had  been  cut  for  nothing  and  that  he  prayed 
God  to  forgive  the  accused.  The  declarations  were,  never- 
theless, received  in  evidence.  The  evidence,  in  behalf  of  the 
defendant,  tended  to  show  that  the  decedent,  after  being 
addressed  by  the  defendant,  replied  in  an  angry  manner  and 
had  started  toward  defendant  with  his  left  hand  raised 
and  his  right  hand  upon  or  near  his  pistol  pocket.  The 
defendant  excepted  „to  the  refusal  to  give  charges  numbered 
as  follows:  "1.  The  court  charges  the  jury  that  if  the  de- 
fendant did  not  provoke  or  encourage  the  difficulty,  but 
approached  the  deceased  in  an  orderly  and  peaceful  manner, 
and  the  deceased  replied  angrily  and  insultingly,  and  ad- 
vanced toward  the  defendant  and  placed  his  hands  behind 
him  in  such  a  manner  as  to  indicate  to  a  reasonable  man 
that  his  purpose  was  to  draw  a  pistol  and  fire,  the  defendant 
was  authorized  to  anticipate  him  and  stab  him;  and  the  rule 
in  such  case  would  not  [be]  varied,  if  it  should  turn  out 
that  the  deceased  was  in  fact  unarmed,  as  the  law  of  self- 
defense  does  not  require  the  defendant  to  wait  until  the 
weapon  is  presented  ready  for  deadly  execution."  "3.  The 
court  charges  the  jury  that  if  the  defendant  did  not  provoke 
or  bring  on  the  difficulty,  but  approached  the  deceased  in  an 
orderly  and  peaceful  manner,  and  'the  deceased  replied 
angrily  and  insultingly,  and  advanced  toward  the  defendant 
with  one  hand  raised  and  the  other  placed  upon  or  in  the 
direction  of  a  pistol  pocket,  in  such  manner  as  to  indicate 
to  a  reasonable  man  that  his  purpose  was  to  draw  a  weapon 
and  use  it,  the  defendant  was  authorized  to  anticipate  him 
and  cut  first."  "6.  The  court  charges  the  jury  that  before 
they  can  convict  tlie  defendant  of  murder  in  the  second 
degree  they  must  be  satisfied  from  the  evidence,  beyond  all 
reasonable  doubt,  that  the  defendant  unlawfully  cut  or 
stabbed  W.  L.  Emmerson,  and  that  he  did  the  cutting  or 
Btabbing  willfully  or  maliciously."  "  13.  If  two  persons 
fight  willingly  on  a  sudden  quarrel  or  provocation,  and  one 
kills  the  other,  the  statute  makes  the  killing  manslaughter 
in  the  first  degree."  "16.  The  court  charges  the  jury  that  if 
one  intentionally  does  an  act  calculated  to  take  life,  and 
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death  is  unintentionally  produced,  the  homicide  is  man- 
ehiughter  in  the  first  degree."  "  18.  The  court  charges  the 
jury  that  the  danger  that  will  excuse  one  for  killing  another 
need  not  be  real  or  actual.  It  may  now  be  known  that  all 
the  appearances  of  danger  were  false,  and  Eniinerson  never 
intended  to  do  defendant  any  harm,  and  that  he  did  not  have 
a  pistol  or  other  deadly  weapon;  yet,  if  the  jury  believe  from 
all  the  evidence  in  this  case  that  the  appearances  of  danger 
surrounding  the  defendant  at  the  time  were  such  as  to  pro- 
duce a  reasonable  belief  in  the  mind  of  the  defendant  that 
his  life  was  in  danger,  or  that  he  was  about  to  suffer  great 
bodily  harm,  and  that  there  was  no  other  reasonable  means 
at  the  time  open  to  the  defendant  to  avoid  the  danger  but  by 
taking  Emmerson's  life,  the  defendant  being  without  fault  at 
the  time,  the  law  holds  him  harmless,  and  the  jury  must 
acquit  him,  although  Emmerson  may  have  had  no  pistol  or 
other  deadly  weapon." 

P.  H.  PittSy  for  the  appellant. 

William  L.  Martiuy  attorney  general,  and  George  H.  Craig^ 
for  the  state. 

*'*  Brickell,  C.  J.  The  court  made  an  order  setting  the 
day  of  trial,  and  that,  with  the  persons  drawn  and  summoned 
as  petit  jurors  for  the  week,  other  names  should  be  drawn  so 
as  to  increase  the  number  to  seventy-five,  a  list  of  whom 
was  to  be  served  on  the  defendant.  This  course  was  pur- 
sued; and  on  the  day  of  trial,  in  **•  the  process  of  the  or- 
ganization of  the  jury,  the  court  was  inquiring  into  and 
passing  upon  the  qualifications  of  the  persons  appearing  in 
obedience  to  the  summons  to  serve  as  jurors.  The  name  of 
Theodore  Lacy  was  called,  who  was  one  of  the  regular  jurors 
of  the  week.  He  responded,  but  said  that  though  summoned 
by  the  name  of  Theodore,  his  true  name  was  Theophilus 
Lacy.  Thereupon,  ex  mero  motu,  the  court  excused  or  dis- 
charged him  from  service  as  a  juror,  to  which  the  defendant 
excepted. 

1.  The  special  statute  in  relation  to  the  drawing  and  im- 
paneling of  grand  and  petit  jurors  in  the  county  of  Dallas 
requires  that  whenever  any  person  stands  indicted  for  a  capi- 
tal felony,  the  court  must,  on  the  first  day  of  the  term,  or  as 
Boon  thereafter  as  practicable,  make  an  order  conforming  to 
section  4874  of  the  code  of  1876,  commanding  the  sheriff  to 
summon  not  less  than  fifty  nor  more  than  one  hundred  per- 
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sons,  including  those  summoned  on  the  regular  juries  for  the 
week,  from  whom  the  panel  for  the  trial  is  to  be  selected. 
Upon  the  court,  on  the  day  set  for  the  trial,  if  the  cause  is 
ready  for  trial,  is  imposed  the  duty  of  inquiring  into  and 
passing  '*  upon  the  qualifications  of  all  persons  who  appear 
in  court  in  response  to  the  summons  to  serve  as  jurors";  and 
to  cause  the  names  of  all  those  whom  the  court  may  hold  to 
be  competent  jurors  to  try  the  defendant  to  be  placed  on 
lists,  and  to  require  the  defendant  to  strike  off  from  the  lists 
two  names,  and  the  solicitor  to  strike  off  one,  and  this  pro- 
cess is  continued  until  only  twelve  names  remain,  who  are 
to  be  sworn  and  impaneled  as  the  jury.  It  is  further 
provided  tliat:  "If  the.  sheriff  fails  to  summon  any  juror 
drawn,  or  any  juror  summoned  fails  or  refuses  to  attend  the 
trial,  or  there  is  any  mistake  in  the  name  of  any  juror 
drawn  or  summoned,  none  or  all  of  these  grounds  shall  be 
sufficient  to  quash  the  venire  or  continue  the  case":  Pamph- 
let Acts,  1884-85,  p.  497. 

It  is  obvious  the  power  the  court  is  authorized  to  exer- 
cise in  the  process  of  the  organization  of  the  jury  is  the  in- 
quiry into  and  determination  of  the  qualifications  as  a  juror 
of  the  person  appearing  in  obedience  to  the  summons.  It 
may  doubtless  reject  any  or  all  who  may  be  subject  to  any 
disqualification,  or  who  may  not  have  the  statutory  quali- 
fications. So  it  may  probably  excuse  ***  or  discharge  any 
person  because  of  reasons  personal  to  himself,  which  would 
render  service  as  a  juror  oppressive.  Beyond  this,  it  is  not 
contemplated  by  the  statute  the  power  which  the  court  may 
exercise  ex  mero  motu  shall  extend.  If  there  be  not  an  absence 
of  the  statutory  qualifications,  or  a  temporary  disqualification, 
or  reasons  personal,  rendering  service  as  a  juror  oppressive, 
the  duty  of  the  court  is  to  cause  the  names  of  all  appear- 
ing to  be  placed  on  the  lists  from  which  the  jury  is  to  be 
selected.  A  list  of  all  who  are  to  be  summoned  to  appear  the 
law  requires  to  be  served  on  the  defendant.  The  object  is  to 
enable  him  to  prepare  for  his  challenges;  to  afford  him  the 
opportunity  of  ascertaining  whether  causes  for  challenge  ex- 
ist; to  exercise  intelligently  the  right  of  peremptory  chal- 
lenge, and  the  power  of  selection,  which  the  statute  confers: 
Parsons  v.  State,  22  Ala.  50.  There  should  not  be  interfer- 
ence with  this  right  further  than  the  statute  sanctions.  The 
juror  was  not  incompetent;  there  was  no  disqualification;  no 
request  to  be  excused  because  service  would  be  oppressive 
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The  only  reason  for  his  discharge  was  the  misnomer  of  his 
christian  name;  a  misnomer  not  aflfecting  his  identity,  for  by 
it  he  had  been  summoned,  and  to  it  he  responded.  An  error 
which,  by  the  express  terms  of  the  statute,  is  immaterial;  not 
ground  for  quashing  the  venire  or  a  continuance  of  the  cause. 
The  court  erred  in  the  discliarge  of  the  juror.  The  error,  it 
may  be,  was  not  of  practical  injury  to  the  defendant.  We 
deem  it  safer,  however,  to  adhere  to  the  long-settled  rule 
that  when  error  is  shown,  the  presumption  of  injury  arises, 
which  must  be  clearly  repelled  by  the  record,  or  the  judg- 
ment will  be  reversed;  1  Brickell's  Digest,  sec.  100,  p.  780. 

2.  After  the  deceased  had  received  the  fatal  stab,  and  after 
he  had  given  up  all  hope  of  recovery,  he  made  statements 
concerning  the  encounter,  which  were  received  in  evidence 
against  the  objection  of  the  defendant.  Such  statements — 
dying  declarations — are  exceptional  testimony,  and  are  re- 
ceived from  the  necessity  of  the  case;  the  circumstances  and 
the  solemn  surroundings  being  treated  as  supplying  the  sanc- 
tion and  restraining  force  over  the  declarant,  which  a  solemn 
oath  imposes  in  ordinary  cases.  But  the  declarant  does  not 
become  a  general  witness.  He  can  only  speak  of  the  **' 
transaction  which  causes  the  death,  and  such  accompanying 
acts,  statements,  and  conduct  as  shed  light  on  it;  the  res 
gestae,  in  a  strict  sense.  Anything  previously  done  or  said, 
unless  called  up  and  made  part  of  the  altercation,  cannot  be 
proven  as  a  dying  declaration;  and  when  so  called  up  it  can 
be  proved  as  such  only  to  the  extent  it  is  repeated  or  uttered 
in  the  altercation.  It  does  not  legalize  any  statement  by  the 
declarant  of  the  past  transaction  out  of  which  the  difficulty 
grew.  It  is  only  such  acts  or  statement,  done  or  uttered  at 
the  time  of  the  final  fatal  encounter  and  catastrophe,  and 
which  tend  to  shed  light  on  it  as  a  part  of  the  res  gestae, 
which  can  be  so  proved:  Fonville  v.  State,  91  Ala.  39;  Bibb  v. 
State,  94  Ala.  31;  33  Am.  St.  Rep.  88;  Louisville  etc.  R.  R.  Co. 
V.  Pearson,  97  Ala.  211;  Johnson  v.  State,  102  Ala.  1. 

Just  before  Emmerson,  the  deceased,  expired,  when  he  was 
conscious  he  was  dying  and  so  expressed  himself,  he  made 
two  declarations  which  were  offered  in  evidence  as  dying 
declarations.  Each  was  separately  objected  to,  each  objec- 
tion was  overruled,  the  testimony  was  admitted,  and  a  sep- 
arate exception  was  reserved  to  each  ruling.  One  of  the 
declarations  was:  "Jim  Sullivan  cut  me;  he  cut  me  for  noth- 
ing; I  never  did  anything  to  him."     The  objections  made  to 
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this  testimony  were  that  it  was  the  conclusion  of  the  declar- 
ant— the  opinion  of  the  deceased — and  that  it  did  not  relate 
to  the  circumstances  or  transaction  of  the  killing.  There  is 
nothing  in  this  objection.  The  statement  certainly  did  relate 
to  the  act  or  transaction  of  the  killing.  The  killing  was 
effected  by  means  of  an  incised  wound.  All  the  witnesses 
concur  in  that.  He  also  said  Sullivan  cut  him  for  nothing, 
and  that  he,  the  declarant,  did  nothing  to  Sullivan.  True, 
this  statement  was  very  general,  but  it  was  admissible  as  a 
collective  fact:  3  BrickelPs  Digest,  sees.  458,  460,  463,  465, 
p.  437.  The  other  part  of  the  declaration  was  simply  a  con- 
tinuation of  the  former:  "I  pray  God  to  forgive  him."  This 
should  have  been  excluded.  It  did  not,  in  any  way,  relate 
to  or  shed  any  light  on  the  act  of  killing,  or  that  which  ap- 
parently led  to  it. 

3.  It  may  be  charges  numbered  1  and  18,  requested  by 
the  defendant,  find  support  in  charges  which  were  pronounced 
correct  in  De  Arman  v.  State,  71  Ala.  351.  We  are  neverthe- 
less constrained,  in  view  of  the  more  recent  rulings  of  this 
court,  to  declare  that  the  city  court  properly  **'  refused  to 
give  them  in  the  form  in  which  they  were  requested.  When 
an  assault  is  made  on  a  sudden  quarrel,  and  a  mutual  com- 
bat ensues,  retreat,  if  possible  to  avoid  the  threatened  dan- 
ger, is  a  duty.  For,  as  was  said  in  Commonwealth  v.  Drum, 
58  Pa.  St.  1:  "When  it  comes  to  a  question  whether  one  man 
shall  flee  or  another  shall  live,  the  law  decides  that  the  for- 
mer shall  flee  rather  than  the  latter  shall  die":  Eiland  v. 
State,  52  Ala.  332;  Pierson  v.  State,  12  Ala.  149.  There  may 
be  cases  of  murderous  assault,  or  of  assault  with  intent  to 
commit  other  atrocious  felonies,  from  which  it  is  not  the  duty 
of  him  who  is  assailed  to  retreat,  or  employ  any  other  effort 
to  avoid  taking  life.  But  in  all  cases  of  sudden  combat,  to 
establish  excusable  homicide  in  self-defense,  it  must  appear 
that  the  party  killing  had  retreated;  had  made  real  effort 
to  avoid  the  necessity  of  taking  life.  Any  instruction  to 
the  jury  in  such  case,  though  it  may  assert  every  other  fact 
essential  to  constitute  homicide  in  self-defense,  which  does 
not  necessitate  the  inquiry  whether  retreat  or  other  effort  to 
avoid  the  taking  of  life  was  practicable,  is  properly  refused: 
Holmes  v.  State,  100  Ala.  80;  Webb  v.  State,  100  Ala.  47;  Gib- 
son \.  State,  Sd  Ala..  121;  18  Am.  St.  Rep.  96;  Cleveland  v. 
State,  86  Ala.  1.  For  the  like  reason,  charge  number  3  was 
properly  refused. 
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Charge  6  should  have  been  given.  Charges  13  and  16 
were  rightly  refused.  The  hypothesis  of  neither  of  them  is  a 
universal  truism.  Cases  falling  within  each  of  the  postulates 
might  be  murder,  for  there  may  have  been  formed  design, 
and  the  homicide  may  have  resulted  from  that  formed  design. 
If  it  did,  according  to  their  language,  no  matter  how  deadly 
the  weapon,  nor  how  directly  aimed  at  Emmerson,  yet  unless 
the  killing  was  intentional,  the  crime  could  not  be  of  higher 
grade  than  manslaughter.  In  other  words,  no  matter  how 
deadly  the  blow,  or  how  likely  to  produce  death,  yet,  unless 
the  jury  find  there  was  a  specific  intention  to  kill,  the  homi- 
cide is  only  manslaughter.  Manslaughter  is  the  unlawful 
killing  of  a  human  being  without  malice.  Every  one  must 
be  held  to  intend  the  known  consequences  of  an  intentional 
act.  When  life  is  taken  by  the  direct  use  of  a  deadly  weapon, 
if  there  be  nothing  else  in  the  transaction — no  justifying  or 
explanatory  circumstances — the  presumption  is  that  the  kill- 
ing was  done  pursuant  ***  to  a  formed  design.  Malice  may 
be  inferred  from  the  use  of  an  instrument  known  lo  be  liable 
to  produce  death:  3  Brickell's  Digest,  sec.  524,  p.  216;  Had- 
ley  V.  State^  55  Ala.  31. 

Reversed  and  remanded. 

Haralson,  J.,  not  sitting. 


Excusing  Jurors  by  Court  without  Challbngb  is  the  subject  of 
the  monographic  note  to  People  v.  Barker,  1  Am.  St.  Rep.  519. 

Appeal — Presumption  that  Error  was  Material. — If  when  a  case  ia 
tried  before  a  court  without  a  jury  one  of  the  parties  presents  propositions 
of  law  to  the  court,  to  which,  though  correct,  it  refuses  its  assent,  the  error 
will  be  presumed  to  have  been  material  and  prejudicial,  unless  it  appears 
that  the  party  excepting  thereto  was  not  injured  thereby:  2/iagara  etc  In*. 
Co.  V.  Bishop,  154  111.  9;  45  Am.  St.  Rep.  105. 

Homicide— Dying  Declarations — Res  Gest^. — Dying  declarations  of 
a  deceased  are  admissible  in  evidence  on  a  trial  for  murder  to  prove  any 
relevant  fact  embraced  in  the  res  gestae  of  the  killing:  Willcei'son  r.  State,  91 
Ga.  729;  44  Am.  St.  Rep.  63,  and  note,  with  the  cases  collected. 

Homicide — Self-defense — Duty  to  Retreat. — To  sustain  a  plea  of  self- 
defense  in  case  of  homicide,  there  must  be  shown  a  pressing  necessity,  real 
or  apparent,  to  protect  the  life  of  the  defendant,  or  his  person  from  great 
bodily  harm.  He  must  not  be  the  aggressor,  and  he  must  retreat  from  th« 
combat  if  there  be  a  mode  of  escape  consistent  with  his  safety:  Brown  r. 
State,  83  Ala.  33;  3  Am.  St.  Rep.  685,  and  note.  The  duty  of  a  defendant 
feloniously  assailed  to  retreat  is  imperative  if  he  can  do  so  with  safetyi 
State  T.  Donnelly,  69  Iowa,  705;  58  Am.  Rep.  234.  See,  also,  the  note  to 
OAson  V.  SiaU,  18  Am.  St  Rep.  102. 

Homicide — Killing  in  Sudden  Quarrel. — Where  two  persons  be- 
eome  engaged  in  a  sudden  combat,  and  after  they  become  heated  thereby 
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one  seizes  a  deadly  weapon  and  slays  his  adversary,  having  no  intent  to  do 
■o  when  the  combat  commenced,  his  offense  is  manslaughter,  but  where  an 
armed  man  attacks  an  unarmed  man  who  seeks  to  avoid  the  contest,  and 
kills  him  with  a  weapon  prepared  beforehand,  he  is  guilty  of  murder:  State 
▼.  Hildreth,  9  Ired.  429;  51  Am.  Dec.  364.  On  this  point  see,  also,  Oibson  v. 
State,  89  Ala,  121;  18  Am.  St.  Rep.  96. 

Homicide — Prksumption  of  Malice  from  Use  of  Deadly  Weapon. — 
An  intentional  killing  with  a  deadly  weapon  when  admitted  or  proved  raises 
a  presumption  of  malice:  State  v,  Norwood,  115  N.  C.  789;  44  Am.  St.  Rep. 
498,  and  note;  unless  this  is  repelled  by  the  evidence  which  proves  the 
killing:  Gibson  v.  State,  89  Ala.  121;  18  Am.  St.  Rep.  96.  See,  abo,  the 
note  to  SlaU  t.  Deachamjps,  21  Am.  St.  Rep.  399. 
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Carriers,  Liabilitt  of. — In  an  unconditional  common-law  contract  of  car- 
riage the  carrier  insures  the  safe  carriage  of  the  goods  to  the  consignee, 
and  assumes  liability  for  their  loss  or  injury  resulting  from  any  cause, 
excepting  only  the  act  of  God  or  of  the  public  enemy,  and  the  act  or 
fault  of  the  shipper  of  the  goods.  If  they  are  not  delivered,  or  are  deliv- 
ered in  a  damaged  condition,  the  carrier  cannot  relieve  himself  from  lia- 
bility by  proof  of  the  highest  possible  care  on  his  part. 

Oabribr's  Liability,  when  Affected  by  the  Fault  of  the  Shipper  of 
Goods. — The  contributory  negligence  of  the  shipper  of  the  goods  can- 
not be  pleaded  to  relieve  a  negligent  carrier  from  liability.  The  car- 
rier is  liable  for  any  injury  done  through  the  concurrent  and  contributory 
negligence  of  himself  and  the  shipper. 

Carrier's  Liability. — Though  the  Mode  in  which  the  Goods  abb 
Packed  or  put  into  the  cars  for  shipment  by  their  owner  may  be  im- 
proper or  negligent,  yet  this  will  not  relieve  the  carrier  from  liability 
for  their  loss  or  injury,  unless  it  was  the  sole  cause  thereof,  unaided  by 
the  act  or  negligence  of  the  carrier. 

Wn'NBSS — Expert  Evidence. — A  witness  may  be  asked  whether  cars  were 
well  and  properly  loaded,  if  a  sufficient  predicate  has  been  made  to 
render  hia  opinion  on  that  subject  competent. 

Cabriers — Improper  Loading  of  Goods. — If  goods  are  transported  in 
closed  cars,  so  that  when  received  from  one  carrier  by  another  the  lat- 
ter cannot,  without  opening  the  doors,  see  the  condition  of  their  con- 
tents, it  is  under  no  duty  to  open  such  doors,  and  is  not  answerable  for 
a  loss  or  injury  to  the  goods  resulting  solely  from  their  condition,  and 
not  from  any  fault  of  the  carrier. 

Oarbier's  Liability — Burden  of  Proof. — If  a  carrier  seeks  to  escape  lia- 
bility for  the  loss  or  injury  of  goods  on  the  ground  that  such  loss  or 
injury  occurred  through  the  fault  of  the  shipper,  such  carrier  must 
assume  the  burden  of  proof  by  establishing  that  the  loss  or  injury  was 
not  due  to  any  contributing  fault  of  his  own. 

Action  on  the  case  to  recover  for  loss  of,  and  injury  to,  cer- 
tain terra  cotta  tiling  shipped  from  Ottawa,  Illinois,  to  Bir- 
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mingham,  Alabama,  and  delivered  in  a  damaged  condition. 
The  defendant  in  its  answer  asserted  that  the  plaintiffs  them- 
selves were  guilty  of  negligence  in  the  improper  loading  of 
the  terra  cotta  upon  the  cars  by  the  Pioneer  Fire  Proof  Con- 
struction Company,  who,  in  such  loading,  were  acting  as 
agents  of  the  plaintiffs,  in  that  the  improper  loading  con- 
tributed proximately  to  the  injury  of  the  terra  cotta;  that  the 
cars  were  received  b}''  the  defendant  from  the  Chicago,  Bur- 
lington &  Quincy  Railway  Company  closed  so  that  their  con- 
dition and  contents  were  not  visible;  and  that  the  defendant 
and  its  agents  did  not  know  when  receiving  the  cars  that 
they  were  improperly  loaded.  Further  answering,  the  de- 
fendant alleged  that  the  cars  were  improperly  loaded  at  the 
point  of  shipment,  and  that  such  improper  loading  proxi- 
mately contributed  to  the  alleged  injury  of  the  terra  cotta, 
and  that  the  defendant  when  receiving  the  cars  did  not  know 
they  were  improperly  loaded.  The  plaintiff  demurred  to  the 
pleas  of  the  defendant  upon  the  ground  that  they  did  not 
show  that  the  improper  loading  was  not  apparent  from  an 
inspection  of  the  cars,  and  did  not  allege  that  the  receiving 
carrier  did  not  know,  or  could  not  have  known,  that  the  terra 
cotta  was  improperly  loaded,  and  that  the  defendant  does 
not  show  that  it  was  not  guilty  of  negligence,  nor  that  it  was 
without  fault,  and  that  the  negligence  of  the  shipper  in  load- 
ing the  cars  cannot  be  charged  to  the  plaintiff,  and  that  the 
defendant  in  its  pleas  does  not  allege  that  the  injury  to  the 
terra  cotta  was  caused  solely  by  the  improper  loading. 
These  demurrers  being  overruled,  the  plaintiff  excepted. 
The  plaintiff  excepted  to  the  refusal  of  the  court  to  give  the 
following  instructions:  "  1.  The  court  instructs  the  jury  that 
if  they  believe  the  evidence  they  shall  find  for  the  plaintiffs, 
and  assess  such  damages  as  the  plaintiffs  have  suffered  from 
the  failure  to  deliver  the  goods.  2.  The  court  instructs  the 
jury  that  if  they  believe  the  evidence  they  must  find  for  the 
plaintiffs  in  this  case,  unless  they  find  from  the  evidence  that 
the  terra  cotta  was  broken  solely  on  account  of  the  improper 
loading,  and  that  the  defendant  was  not  guilty  of  negligence 
in  handling  and  hauling  the  terra  cotta.  3.  The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that 
the  four  carloads  of  terra  cotta  were  delivered  to  the  defend- 
ant as  a  common  carrier  for  transportation  to  Birmingham, 
Alabama,  and  that  the  said  goods  were  delivered  to  plaintiff 
by  the  defendant,  or  by  any  one  for  him,  in  a  damaged  or 
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broken  condition,  then  the  burden  of  proof  is  on  the  defend- 
ant to  show  affirmatively  that  it  was  not  guilty  of  negligence 
in  breaking  and  injuring  said  terra  cotta."  The  plaintiflF 
excepted  to  the  giving  by  the  court  of  the  following  instruc- 
tions: "  1.  If  the  jury  believe  from  the  evidence  that  loading 
the  terra  cotta  without  straw  or  sawdust  was  negligent  and 
improper  loading,  and  that  it  contributed  proximately  to  the 
breakage  of  the  terra  cotta,  then  they  must  find  for  the  de- 
fendant, if  the  jury  believe  further  from  the  evidence  that  the 
terra  cotta  was  loaded  without  straw  or  sawdust.  2.  If  the 
jury  believe  from  the  evidence  that  there  was  an  open  space 
on  one  or  more  of  the  cars  up  to  which  on  each  side  the  terra 
cotta  was  piled,  and  the  sides  of  such  open  space  were  not 
boarded  up  or  braced,  and  that  it  was  improper  loading  not 
to  board  or  brace  the  terra  cotta,  and  that  the  want  of  boards 
or  braces  contributed  proximately  to  the  injury,  then  the  jury 
must  find  for  defendant." 

James  A.  Mitchell,  for  the  appellants. 

Hewitt,  Walker  &  Porter,  contra. 

***  McClellan,  J.  Appellants  are  plaintififs  and  appellee 
is  the  defendant  in  this  action.  The  complaint  contains  four 
counts.  It  is  conceded  by  counsel  on  either  hand  that  the 
third  count  presents  the  case  relied  on  by  plaintiffs,  and  that 
upon  that  count  alone  the  trial  was  had.  The  case  made 
thereby  is  the  following:  In  October,  1890,  the  Pioneer  Fire 
Proof  Construction  Company  delivered  to  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  at  Ottawa,  Illinois, 
four  carloads  of  terra  cotta  for  carriage,  and  consigned  to 
plaintiffs  at  Birmingham,  Alabama.  The  defendant  was  also 
a  common  carrier  operating  a  connecting  line  of  railway  on 
the  route  from  Ottawa  to  Birmingham,  and  as  such  received 
the  consignment  from  the  initial  carrier,  "  and  undertook  to 
deliver  the  same  to  plaintiffs  at  Birmingham  for  a  reward." 
This  undertaking  was  not  performed,  the  complaint  avers, 
but,  to  the  contrary,  the  defendant  "  did  not  deliver  all  of 
said  goods  to  them  [the  plaintiffs],  and  did  not  deliver  said 
goods  to  the  plaintiffs  in  good  or  proper  condition,  or  in  the 
condition  they  were  in  when  shipped  and  consigned  to  plain- 
tiffs, but  that  said  goods  when  delivered  were  badly  broken 
and  injured,  and  a  large  part  thereof  rendered  wholly  unfit 
for  use."  The  damage  to  the  goods  is  laid  at  four  hundred 
dollars,  which  the  complaint  seeks  to  recover. 
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It  is  manifest  that  the  case  made  by  the  averment  of  these 
facts  tendered  no  issue  of  negligence  vel  non  on  the  part  of 
the  defendant.  The  contract  averred  is  an  unconditional 
common-law  contract  of  carriage  without  reservations  or  ex- 
ceptions. By  its  terms  the  defendant  insured  the  safe  deliv- 
ery of  the  goods  to  the  consignee,  and  assumed  liability  for 
any  loss  or  injury  resulting  from  any  cause  except  such  as 
afforded  the  carrier  a  defense  at  common  law.  The  strictest 
proof  of  all  possible  care  on  the  part  of  the  carrier  in  the 
transportation  and  delivery  of  the  goods  would  have  been  no 
defense,  and,  **®  of  course,  proof  of  the  carrier's  negligence 
was  in  nowise  essential  to  a  recovery.  The  defenses,  which  a 
carrier  under  such  a  contract  may  interpose  to  an  action  for 
failure  to  deliver  in  good  condition,  are  commonly  mentioned 
as  two  only,  namely,  that  the  loss  or  injury  was  due  either 
to  the  act  of  God  or  to  the  act  of  a  public  enemy.  But  there 
is  in  reality  a  third  resting  on  the  fault  of  the  owner  of  the 
goods  or  his  agent.  This  latter  defense,  while  the  fault  in- 
volved in  it  may  consist  merely  of  negligence  imputable 
to  the  plaintiffs,  is  in  no  sense,  and  bears  little  analogy  to, 
the  defense  of  contributory  negligence,  available  in  actions 
against  common  carriers  of  passengers,  sometimes  in  ac- 
tions against  carriers  of  livestock,  and  even,  it  may  be,  in 
actions  against  carriers  of  goods — inanimate  things — under 
contracts  of  affreightment,  which  limit  liability  to  loss  or 
injury  occasioned  by  the  carrier's  negligence.  Nowhere  in 
the  books  can  any  reference  be  found  to  the  defense  of  con- 
tributory negligence  against  the  common-law  liability  of 
common  carriers  of  goods.  And  in  the  nature  of  things 
there  can  be  no  such  defense,  to  speak  with  any  approach  to 
legal  accuracy.  There  must  always  be  negligence  on  the 
part  of  a  defendant,  or  else  it  cannot  be  said  that  a  plaintiff 
has  been  guilty  of  contributory  negligence.  Or,  in  other 
words,  *'  there  can  be  no  contributory  negligence  on  the  part 
of  a  plaintiff,  except  in  cases  where  there  has  been  negligence 
on  the  part  of  the  defendant.  Contributory  negligence  exists 
only  when  the  negligence  of  both  parties  has  combined  and 
concurred  in  producing  the  injury":  4  Am.  &  Eng.  Ency.  of 
Law,  18.  This  is  illustrated  in  numerous  cases  decided  by 
this  court,  where  damages  were  claimed  for  the  results  of 
wantonness  and  the  like,  and  pleas  of  contributory  negligence 
were  held  bad;  and  it  is  illustrated  in  the  case  at  bar,  where 
the  gravamen  of  the  action  is  a  failure  to  deliver  goods,  with- 
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out  reference  to  the  inquiry  whether  the  failure  was  due  ta 
defendant's  negligence.  To  allow  a  plea  of  contributory 
negligence  to  such  action  would  be  to  allow  the  defend- 
ant to  change  the  case  made  by  the  complaint,  by  confess- 
ing a  fact  which  is  not  averred  in  it,  and  which  is  not 
necessary  to  the  plaintiff's  recovery,  and  then  to  escape  on 
proof  of  a  fact  which  is  a  defense  only  against  the  case 
he  has  thus  made  for  the  plaintiffs.  There  is  no  room 
in  this  case  for  the  plea  of  contributory  negligence.  The 
'®*  special  pleas  6,  7,  and  8,  filed  by  the  defendant  were 
pleas  of  this  character.  They  charge  that  plaintiffs  them- 
selves were  guilty  of  negligence  in  that  they  or  their  agents 
improperly  and  negligently  loaded  the  terra  cotta  on  the 
cars  in  which  it  was  to  be  and  was  carried  from  Ottawa  to 
Birmingham,  and  that  such  improper  loading  proximately 
contributed  to  the  alleged  injury  complained  of.  This  was 
to  say  that  the  defendant  was  guilty  of  negligence,  but  that 
it  ought  not  to  be  held  liable  for  the  consequences  thereof 
because  its  negligence  was  aided  to  the  damnifying  result — 
was  contributed  to — by  the  concurring  negligence  of  the 
plaintiffs.  These  averments,  in  short,  were  admissions  of 
negligence  on  the  part  of  the  pleader,  coupled  with  charges 
of  negligence  on  the  part  of  the  plaintiffs.  The  further  aver- 
ments of  these  pleas,  that  the  cars  were  closed  when  they 
were  received  by  the  defendant  from  the  first  carrier,  so  that 
the  condition  of  their  contents  was  not  visible,  and  that  de- 
fendant and  its  agents  did  not  then  know  that  said  cars  were 
improperly  loaded,  if  intended  to  negative  all  negligence  on 
the  part  of  the  defendant,  are  repugnant  to  and  inconsistent 
with  the  admissions  of  defendant's  negligence  implied  in  the 
allegation  that  plaintiff's  negligence  contributed  to  the  in- 
jury. On  the  other  hand,  if  these  further  averments  are  not 
to  be  taken  as  negativing  all  negligence  imputable  to  defend- 
ant, and  that  is  probably  the  true  construction  of  them,  the 
pleas  are  yet  bad,  for,  as  a  carrier  is  liable  for  loss  or  injury 
resulting  from  the  act  of  God  aided  by  his  own  negligence, 
or  from  the  act  of  a  public  enemy  to  which  his  own  fault  con- 
tributed, so  he  is  liable  for  any  loss  or  injury  which  is  due 
to  the  concurring  and  contributory  negligence  of  himself  and 
the  shipper;  and,  as  when  he  pleads  the  act  of  God  or  of  the 
public  enemy,  he  must  bring  himself  within  these  exceptions 
to  the  common-law  rule  of  liability  by  averring  his  own  want 
of  concurring  negligence,  so  when  he  relies  upon  the  other 
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exception  to  that  rule  of  liability,  that  which  rests  upon  the 
fault  of  the  shipper,  he  must  bring  himself  entirely  and  per- 
fectly within  it  by  negativing  all  contributing  fault  of  his 
'Own:  Lawson's  Contracts  of  Carriers,  177,  178;  Steele  v. 
Townsend,  37  Ala.  247;  79  Am.  Dec.  49;  Grey  v.  Mobile  Trade 
Co.,  55  Ala.  387;  28  Am.  Rep.  729;  South  etc,  R.  R.  Co.  v. 
Henlein,  52  Ala.  606;  23  Am.  Rep.  578;  Louisville  etc.  R.  R. 
Co.  V.  Touart,  97  Ala.  514;  *»*  Angell  on  Carriers,  sec.  202; 
IHutchinson  on  Carriers,  sec:  766.  The  rule  governing  this 
\;lass  of  cases  cannot  be  more  perspicuously  stated,  perhaps, 
than  by  comparing  it  with  and  differentiating  it  from  the 
doctrine  which  obtains  in  respect  of  causes  of  action  resting 
primarily  on  defendant's  negligence  in  the  carriage  of  per- 
sons. In  these  latter  cases  the  contributory  negligence  of 
the  plaintiff  neutralizes  and  renders  innocuous  the  causal 
negligence  of  the  defendant,  and  destroys  a  cause  of  action 
resting  upon  it.  But  in  the  other  class  of  cases,  that  to 
•which  the  case  at  bar  belongs,  negligence  upon  either  hand 
is  regarded  from  an  entirely  different  standpoint,  and  ac- 
•oorded  an  entirely  different  and  contrary  effect  and  opera- 
tion, so  to  speak,  on  the  rights  of  the  parties.  The  unaided, 
«ncontributed-to  negligence  of  the  plaintiff  producing  the 
injury  is  a  defense,  but  where  there  is  negligence  also  on  the 
part  of  the  defendant,  without  which,  notwithstanding  plain- 
tiff's fault,  the  injury  \vould  not  have  happened,  this  fault  of 
the  defendant  neutralizes  and  eviscerates  the  negligence  of 
the  plaintiff  as  a  ground  of  defense.  In  the  one  case,  plain- 
tiff's contributory  negligence  destroys  the  cause  of  action;  in 
the  other,  defendant's  concurring  negligence  destroys  the  de- 
fense. 

The  evidence  tended  to  show  that  the  goods,  for  injury  to 
which  this  action  is  prosecuted,  were  improperly  and  negli- 
gently packed  or  loaded  by  the  consignor,  who  sold  the  goods 
to  plaintiffs,  and  it  afforded  an  inference,  or  rather  room  for 
an  inference,  that  but  for  this  fault  of  the  seller  and  con- 
signor the  injury  would  not  have  occurred.  But,  though  the 
jury  had  found  in  line  with  this  tendency  of  the  evidence, 
and  deduced  the  conclusion  therefrom  that  plaintiffs,  or 
those  for  whose  acts  or  omissions  in  the  premises  plaintiffs 
were  responsible,  were  at  fault,  and  that  such  fault  had  a 
causal  connection  with  the  injury,  it  was  yet  their  duty  to 
indulge  the  presumption  that  the  defendant  was  also  negli- 
gent in  and   about  the  transportation  and  delivery  of  the 
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goods,  and  that  this  negligence  aided  plaintiffs  negligence 
to  the  result  complained  of,  there  being  no  evidence  what- 
ever on  the  part  of  the  defendatit,  upon  whom  the  burden  in 
this  regard  rested,  nor  indeed  any  averment,  to  the  contrary. 
It  follows  on  this  state  of  case  the  evidence  without  conflict 
showing  the  injury,  *®'  and  the  defendant  having  failed  both 
in  averment  and  proof  to  bring  itself  within  the  exception 
under  which  it  in  some  measure  attempted  to  shield  itself 
from  liability,  that  the  jury  should  have  been  instructed,  as 
requested  in  writing,  to  find  for  the  plaintiffs  if  they  be- 
lieved the  evidence.  Upon  the  same  considerations  charge 
3  requested  by  plaintiffs  should  have  been  given,  charges  1 
and  2  given  for  the  defendant  should  have  been  refused,  and 
defendant's  pleas  numbered  6,  7,  and  8  should  have  been 
held  bad.  Charge  2  of  plaintiffs'  series  is  abstractly  un- 
sound, in  that  it  is  open  to  a  reasonable  construction  whereby 
its  effect  would  be  to  hold  carriers  liable  when  the  loss  or 
injury  results  from  the  fault  of  the  shipper  co-operating  with 
the  act  of  God  or  the  public  enemy.  It  is  not  essential  to 
exemption  from  liability  that  the  damages  claimed  should 
have  resulted  solely  from  any  one  of  the  exceptional  causes. 
If  two  or  all  of  such  causes  combine  to  produce  the  injury 
and  the  carrier  is  without  fault,  he,  of  course,  is  not -liable. 

The  only  other  error  we  find  in  the  record  lies  in  the  ex- 
clusion of  the  testimony  of  the  witness  Slater,  to  the  effect 
that  these  cars  were  "well  and  carefully  loaded."  This  was 
the  mere  opinion  of  the  witness,  it  is  quite  true,  but  we  think 
a  sufficient  predicate  had  been  laid  to  render  his  opinion  on 
that  subject  competent  evidence. 

If  the  consignor  was  at  fault  in  the  loading  of  the  consign- 
ment, the  plaintiffs,  in  our  opinion,  would  be  responsible 
therefor;  the  fault  is  imputed  to  them,  the  consignor  having 
undertaken  to  properly  load  the  goods  for  transportation  to 
them.  If  the  improper  loading  was  apparent,  that  is,  was  a 
fact  which  addressed  itself  to  the  ordinary  observation  of  the 
carrier's  servants,  or  if  it  was  not  apparent,  but  the  carrier 
was  yet  guilty  of  negligence,  but  for  which  the  injury  would 
not  have  happened,  the  carrier  would  be  liable  notwithstand- 
ing the  negligence  of,  or  imputable  to,  the  plaintiffs.  If  the 
cars  used  in  this  transportation  were  close  cars  and  came  to 
the  defendant  with  their  doors  closed,  so  that  without  open- 
ing the  doors  the  condition  of  their  contents  could  not  be 
Been,  we  should  say  the  improper  loading,  if  they  were  indeed 
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improperly  loaded,  was  not  apparent  within  the  meaning  of 
the  rule  we  have  stated;  in  such  case  there  would  be,  we 
think,  no  *®*  duty  on  the  connecting  carrier  to  open  the  cars 
and  inspect  their  contents,  which  were  not  of  a  character  to 
require  such  attention,  assuming  proper  loading  in  the  first 
instance.  Whether  these  cars  were  open  or  close  cars,  and  if 
the  latter,  whether  they  were  in  fact  closed  when  they  came 
to  defendant's  road  and  while  being  transported  over  it,  was 
not  made  to  appear  in  the  evidence  adduced  on  the  trial. 

What  we  have  said  will,  it  is  thought,  be  sufficient  for  the 
guidance  of  the  lower  court  on  another  trial. 

Reversed  and  remanded. 


Carriers — Liability  ot. — A  common  carrier  is  virtually  an  insurer 
against  ail  perils  of  transportation  except  the  act  of  God  or  public  enemies^ 
Willock  V.  Penrufyivania  R.  R.  Co.,  166  Pa.  St.  184;  45  Am.  St.  Rep.  674, 
and  note;  Adams  Express  Co.  v.  Darnell,  31  lud.  20;  99  Am.  Dec.  582;  and 
note;  Lewis  v.  Ludwick,  6  Col.  368;  98  Am.  Dec.  454,  and  note;  note  to 
Richmond  etc  R.  R.  Co.  v.  Benson,  22  Am.  St.  Rep.  452. 

Carriers— Negligence  ov  Shipper — Manner  of  Packing  Goods. — 
Where  the  plaintiff  sent  goods  by  defendant's  railroad,  having  himself  packed 
and  secured  them  ou  the  car,  but  so  insufficiently  that  they  broke  from  their 
fastenings  and  were  damaged  without  defendant's  fault,  it  was  held  that 
defendant  was  not  liable  even  though  the  insufficient  packing  waa  known  to 
its  servants  before  starting:  Ross  v.  Troy  etc.  R.  R.  Co.,  49  Vt.  364;  24  Am. 
Rep.  144.  "  When  there  are  hidden  defects  in  the  packing  of  goods  delivered 
to  a  carrier,  and  damage  results  from  that  cause,  the  damage  ia  held  to  be 
the  act  of  the  owner  and  the  carrier  is  not  responsible:  Klauber  v.  American 
Exp.  Co.,  21  Wis.  21;  91  Am.  Dec.  452,  and  note. 

Carriers — Liability  of — Burden  of  Proof. — A  loss  of  gooda  by  a  com- 
mon carrier  is  presumed  to  have  resulted  from  his  negligence  in  the  absence 
of  any  evidence  as  to  how  it  occurred:  Georgia  R.  R.  etc,  Co.  v.  Keener,  93 
Ga.  808;  44  Am,  St.  Rep.  197;  Central  R.  R.  Co.  v.  Hasselkua,  91  Ga.  382; 
44  Am.  St.  Rep.  37,  and  note;  Buck  v.  Pennsylvania  B.  B.  Oo.t  160  Pa.  St. 
170;  30  Am.  St.  Rep.  800,  and  note. 
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ASHFORD    V.    PrEWITT. 

[102  Alabama,  264.] 

Escrow,  Deuvert  of  Deed  to  Agent  of  Grantee. — The  mere  delivery 
of  the  manual  possession  of  a  deed  is  not  necessarily  a  delivery  of  the 
•  deed.  In  cases  where  the  acceptance  of  an  agency  from  both  involves 
no  violation  of  duty  to  either,  it  is  competent  for  the  releasor  to  make 
the  agent  of  the  releasee  hij  own  agent  for  the  purpose  of  holding  the 
deed  as  an  escrow  and  returning  it  to  him,  the  releasor,  in  case  of  non- 
performance of  a  stipulated  condition.  There  is  no  such  personal  iden- 
tity between  the  grantee  and  his  agent  as  to  exclude  the  latter  from 
becoming  the  depositary  of  the  escrow. 

A  Deed  Delivered  I^f  Escrow  becomes  Operative  only  from  the  Per- 
formance of  the  condition  and  the  actual  delivery  to  the  grantor. 

Res  Judicata. —Judgment  against  a  defendant  rendered  after  a  deed  to 
him  for  the  plaintiff  has  been  placed  in  escrow,  but  before  the  happen- 
ing of  the  condition  upon  which  its  delivery  is  authorized,  does  not 
affect  title  subsequently  acquired  by  the  actual  delivery  of  such  deed 
to  the  grantee  therein. 

R.  C.  Brickell,  D.  D.  Shelby,  and  R.  W.  Walker,  for  the  ap- 
pellant. 

/.  B.  Moore  and  Roulhac  &  Nathan,  contra. 

*®*  Stone,  C.  J.  This  litigation,  in  some  of  its  forms,  has 
been  many  times  before  this  court.  The  land,  which  has 
been  the  subject  of  the  various  suits.  Is  a  tract  of  about  seven 
hundred  acres,  lying  in  Lawrence  county,  south  of  the  Mem- 
phis &  Charleston  Railroad.  The  descriptive  numbers  of  the 
land  are  shown  in  the  transcript.  For  the  purposes  of  this 
suit  we  need  go  no  farther  back  than  to  the  time  when  the 
title  was  in  Thomas  H.  Ashford,  husband  of  Caroline  Ash- 
ford,  appellant  in  this  cause.  Some  time  between  1855  and 
1860  Thomas  H.  Ashford  sold  and  conveyed  these  lands  to 
Richard  Prewitt,  Caroline,  his  wife,  joining  in  the  convey- 
ance. They  conveyed  by  warranty  deed,  and  Prewitt  went 
into  immediate  possession  under  his  purchase.  Some  ques- 
tion was  raised  in  some  of  the  stages  of  the  litigation  whether 
Prewitt  paid  to  Ashford  the  purchase  money  of  this  land; 
but  we  think  the  proof  satisfactorily  shows  its  payment  long 
before  any  question  was  raised  as  to  the  rightfulness  of  his 
title.  We  will  show  further  on  that  although  the  title  was 
taken  and  held  in  the  name  of  Thomas  H.  Ashford,  the  hus- 
band of  Caroline,  she  claims  that  it  was  paid  for  with  her 
money,  part  of  the  corpus  of  her  statutory  separate  estate, 
invested  by  her  husband  and  trustee  in  the  land,  and  the  title 
improperly  taken   iu   his   name.     Against   this   claim  and 
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attempt  of  Mrs.  Ashford  to  trace  her  money  into  the  land, 
and  to  fasten  an  equity  upon  it,  both  Richard  and  Josephine 
Prewitt  separately  plead  and  set  up  that  they  are  bona  fide 
successive  purchasers  of  the  land  from  the  said  Thomas  H., 
without  notice  of  the  equitable  claim  of  said  Caroline.  This 
plea  is  in  form  sufficient,  its  averments  are  proved,  and  we 
think  there  is  a  failure  of  proof  to  trace  notice  to  either  of 
them.  We  have  made  these  statements  for  the  purpose  of 
slabbing  off  these  inquiries,  as  not  presented  by  the  present 
record:  PrewU  v.  Wilson,  103  U.  S.  22. 

In  1871  Mrs.  Caroline  Ashford,  then  the  widow  of  Thomas 
H.  Ashford,  instituted  a  suit  in  chancery  against  the  admin- 
istrator of  her  deceased  husband  against  Richard  Prewitt, 
Josephine  Prewitt,  and  certain  creditors  *''•  of  Richard  Prew- 
itt, the  purpose  of  which  was  to  have  it  declared  and  decreed 
that  the  lands  in  controversy,  together  with  other  lands,  the 
title  to  which  had  been  taken  in  the  name  of  Thomas  H. 
Ashford,  had  been  purchased  by  him  with  moneys  which 
were  of  the  corpus  of  her  statutory  separate  estate,  and  were 
rightfully  her  property.  Richard  Prewitt's  defense  was,  that 
he  had  bought  and  paid  for  the  lands  and  received  a  convey- 
ance from  Ashford  and  wife,  without  notice  that  her  money 
had  been  used  in  the  purchase.  Josephine,  who  had  title 
from  Richard  Prewitt,  supplemented  his  defense  with  the 
averment  and  plea,  that  while  she  was  single,  in  considera- 
tion that  she  would  marry  the  said  Richard,  he,  in  1866,  con- 
veyed said  lands  to  her  by  warranty  deed,  and  that  thereupon, 
and  in  consideration  thereof,  she  did  marry  the  said  Richard 
and  became  his  wife;  and  that  not  until  long  afterward  had 
she  any  knowledge  or  notice  that  the  moneys  of  said  Caroline 
had  purchased  the  lands. 

The  administrator  of  one  Liles,  a  creditor  of  said  Richard 
Prewitt,  had  instituted  proceedings  to  subject  the  lands  in 
controversy  to  the  payment  of  a  debt  of  said  Richard.  The 
ground  of  his  contention  was,  that  the  deed  from  Richard  to 
Josephine  Prewitt  was  fraudulent.  A  decree  had  been  ren- 
dered dismissing  the  bill,  and  the  case  was  pending  on  ap- 
peal in  this  court.  In  this  condition  of  things,  an  agreement, 
in  the  nature  of  a  compromise  of  the  conflicting  claims  to  the 
lands  involved  in  this  suit,  was  entered  into  between  Mrs. 
Ashford  and  the  Prewitts.  That  agreement,  however,  in  no 
way  affected  tlie  suit  by  Liles  to  subject  the  land  to  the  pay- 
ment of  his  claim.     The  agreement  was  entered  into  in  No- 
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vember,  1875,  and  consisted  of  the  following:  Mrs.  Ashford 
signed  a  quitclaim  deed  to  Richard  Prewitt,  duly  attested, 
which  contains  this  clause:  "  In  consideration  of  said  alleged 
payment  (payment  of  the  purchase  money  by  Richard  Prew- 
itt to  Thomas  H.  Ashford),  and  other  considerations  me 
thereunto  moving,  I  have,  and  do  by  these  presents  convey 
all  the  riglit,  title,  and  interest  I  have  in  said  above-described 
lands  south  of  said  line  of  railroad  [tlie  lands  here  sued  for] 
to  said  Richard  Prewitt."  This  deed  was  not  delivered  to 
Richard  Prewitt,  and  was  not  intended  to  be  delivered  to  him, 
except  on  a  future  contingency.  It  was  delivered  to  J.  B. 
*''*  Moore  in  escrow,  accompanied  by  the  written  power  and 
authority  of  Mrs.  Ashford,  which  was  also  signed  by  her,  and 
properly  v/itnessed.  Its  terms  were,  and  are  here  copied:  "I 
have  this  day  executed  a  quitclaim  deed  to  certain  lands  in 
Lawrence  county,  Alabama — 705  acres  lying  south  of  the 
Mem.  &  Ch.  R.  R. — to  Richard  Prewitt.  Said  lands  are  de- 
scribed in  said  deed.  I  have  delivered  said  deed  to  J.  B. 
Moore  as  an  escrow,  to  be  delivered  to  said  Prewitt  upon  the 
happening  of  the  following  contingency:  If  a  certain  suit  now 
pending  in  the  supreme  court  of  Ala. — LiWs  Admr.  v.  said 
Preioitt  et  al. — is  affirmed  (decided  in  favor  of  Prewitt)  said 
Moore  is  to  deliver  said  deed  to  said  Prewitt.  Otherwise,  he 
is  to  hold  subject  to  my  order," 

One  of  the  terms  of  the  agreement  was  that  the  Prewitts 
were  to  desist  from  all  further  defense  to  the  said  suit  of 
Mrs.  Ashford  for  the  recovery  of  other  lands,  in  which  she 
was  seeking  to  fasten  the  same  equity  she  asserted  in  the 
lands  involved  in  this  case.  There  is  a  contention  that  Prew- 
itt, as  one  of  the  terms  of  the  compromise,  agreed  and  prom- 
ised to  furnish  certain  important  testimony  for  Mrs.  Ashford, 
in  aid  of  her  claim  to  the  other  lands  sued  for,  and  that  he 
failed  to  do  so. 

This  is  denied.  We  do  not  think  the  proof  in  regard  to 
the  last  alleged  promise  and  its  breach  renders  it  necessary 
that  we  should  comment  upon  it. 

The  result  of  said  agreement  of  compromise  was  that  the 
Prewitts,  husband  and  wife,  and  their  solicitors  ceased  to 
give  attention  to  the  cause,  ceased  to  look  after  it,  and  pre- 
pared and  offered  no  proof  on  its  final  hearing.  They 
strictly  observed  and  kept  their  agreement  to  make  no  fur- 
ther defense  to  tiie  suit  of  Mrs.  Ashford. 

In  October,  1877,  Mrs.  Ashford's  suit  to  enforce  a  trust  in 
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the  lands  was  brought  to  a  final  hearing.  She  had  a  recov- 
ery as  to  the  other  lands  sued  for,  and  the  Prewitts  not  being 
represented  and  offering  no  proof,  it  was  decreed  that  she  was 
entitled  to  the  lands  south  of  the  railroad — the  lands  which 
are  the  subject  of  this  suit.  The  decree  of  the  chancellor 
declared  that  the  legal  title  was  vested  in  her,  but  no  deed 
was  made,  or  ordered  to  be  made.  Some  steps  were  after- 
ward taken  to  get  rid  of  this  decree,  but  nothing  was  accom- 
plished by  them.  On  an  appeal  from  it  to  this  court,  it  was 
afiBrmed  *'''  on  certificate,  no  transcript  having  been  filed. 

The  case  of  Litems  Admr.  v.  Prewitt  was  not  finally  disposed 
of  in  this  court  until  October,  1881,  when  it  was  affirmed,  the 
court  holding  that  Josephine  Prewitt's  title  under  her  deed 
from  Richard  Prewitt  was  paramount  to  the  claim  of  the 
creditors  of  the  latter.  Richard  Prewitt  died  in  1882,  and 
in  the  year  1887  J.  B.  Moore  delivered  to  his  heirs  the  deed 
which  Mrs.  Ashford  had  placed  in  his  hands  as  an  escrow 
in  1875. 

In  1887-88  the  decree  which  Mrs.  Ashford  had  recovered 
against  the  Prewitts  in  1877  was  executed,  and  she  was  put 
in  possession  of  the  lands,  which  are  the  subject  of  this  suit, 
thus  evicting  Mrs.  Prewitt  and  her  subvendees.  Thereupon, 
the  persons  thus  evicted  brought  their  several  statutory  real 
actions  against  Mrs.  Ashford  for  the  purpose  of  regaining  the 
possession.  Those  suits  were  decided  by  the  circuit  court  in 
favor  of  Mrs.  Asliford;  but,  on  appeal  to  this  court,  the  judg- 
ments of  the  circuit  court  were  reversed,  this  court  holding 
that  the  legal  title  to  the  land  was  not  in  Mrs.  Ashford,  but 
was  in  Mrs.  Prewitt  and  those  holding  under  her,  by  virtue 
of  Mrs.  Ashford's  quitclaim  deed:  Prewitt  v.  Ashford,  90  Ala. 
294.  One  principle  declared  by  this  court  was,  that  the  facts 
of  the  case  did  not  bring  it  within  the  influence  of  section 
3595  of  the  code  of  1886,  and,  not  being  governed  by  that 
statute,  the  "decree rendered  by  the  chancery  court,  purport- 
ing to  divest  the  legal  title  to  land  out  of  one  person  and  vest 
it  in  another,  does  not,  propria  vigore,  confer  a  legal  title  which 
can  avail  anything  in  an  action  at  law."  This  court  further 
declared  that  "  the  plaintiff,  on  the  facts  proved,  would  have 
been  entitled  to  the  general  affirmative  charge  in  his  favor." 

The  object  of  the  present  bill  by  Mrs.  Ashford  was  and  is 
to  enjoin  those  statutory  real  actions  for  the  recovery  of  the 
possession  of  the  lands,  and  to  obtain  a  decree  declaring  that 
by  virtue  of  the  decree  in  her  favor  rendered  in  1877,  she 
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became  clothed  with  a  paramount  equity,  which  dominates 
the  title  of  Mrs.  Prewitt,  and  those  claiming  under  her.  The 
case  was  tried  on  pleadings  and  proof,  and  the  chancellor 
denied  her  all  relief,  and  dismissed  her  bill.  From  that  {ie- 
cree  the  present  appeal  was  prosecuted. 

In  Jones  v.  Woodstock  Iron  Co.,  95  Ala.  551,  **•  the  case 
of  Preioitt  v.  Ashford,  90  Ala.  294,  was  overruled  as  to  the 
principle  noted  above.  Under  the  later  ruling,  if  held  appli- 
cable to  this  case,  we  would  feel  forced  to  hold  that  the  decree 
of  the  chancellor  rendered  in  the  former  suit  in  1877  vested 
the  legal  title  in  Mrs.  Ashford,  so  far  as  the  court  was  then 
capable  of  so  vesting  it.  But  to  obviate  any  wrong  or  in- 
justice that  might  grow  out  of  the  change,  we  added  this 
clause  to  that  opinion:  "That  no  injustice  may  be  done  to 
litigants  who,  under  the  influence  of  the  decision  made  in  the 
case  of  Prewitt  v.  Ashford,  90  Ala.  294,  have  instituted  pro- 
ceedings to  procure  the  legal  title,  we  declare  and  hold  that 
as  to  such  cases  the  case  of  Prewitt  v.  Ashford  operates  as  a 
rule  of  property."  The  effect  of  this  declaration,  which  we 
have  no  intention  of  departing  from,  is  to  hold  that  the  de- 
cree of  1877  did  not  clothe  Mrs.  Ashford  with  a  legal  title  to 
the  property  sued  for,  but  left  it  to  be  governed  by  Prewitt  v. 
Ashford,  90  Ala.  294. 

It  is  contended  for  appellant  that  the  effect  of  the  decree 
in  Ashford  v.  Prewitt  et  al.,  in  1877  was  to  bar  and  cut  off  all 
claim  to  the  property  involved  in  that  suit,  as  against  all  par- 
ties to  it;  and  inasmuch  as  Mrs.  Prewitt  was  a  party,  she  is 
concluded  by  the  decree,  and  will  not  be  heard  to  assert  any 
rights  in  opposition  to  it.  We  regard  this  as  the  question  of 
merit  on  this  appeal. 

In  the  original  suit  of  Mrs.  Ashford  against  the  Prewitts,  et 
al., — the  suit  of  1871 — J.  B.  Moore  was  solicitor  for  the  Prew- 
itts. The  deed  in  escrow  was  placed  iii  his  hands  to  be  deliv- 
ered to  Richard  Prewitt,  in  the  event  the  case  of  Lile^a  Admr, 
V.  Prewitt  was  decided  in  favor  of  the  latter.  It  is  contended 
for  appellant  that  inasmuch  as  said  Moore  was  the  attorney 
of  Prewitt  in  that  litigation,  he  could  not  be  made  the  agent 
to  receive  and  hold  the  deed  in  escrow,  with  authority  to  de- 
liver to  his  own  client  on  a  contingency.  The  logic  of  this 
argument,  if  sound,  would  lead  to  this  result:  The  delivery 
to  Moore  would  be  a  delivery  to  Prewitt,  his  client,  making 
it  a  completely  executed  conveyance — an  operative  title  from 
that  time.     If  that  be  the  true  doctrine  as  applied  to  tlie  fact.s 
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of  this  case,  the  legal  title  to  the  lands  was  vested  in  Richard 
Prewitt,  and  through  him  in  his  wife,  in  1875.  Having  the 
title,  they  could  and  should  have  defended  the  suit  of  1871; 
and  failing  to  do  *'*  so,  the  decree  of  1877  in  favor  of  Mrs. 
Affhford  is  a  bar  to  the  assertion  of  any  title  the  Prewitts  then 
held.  Shelby  v.  Tardy,  84  Ala.  327,  is  relied  on  in  support  of 
this  contention.  It  employed  this  language:  "  The  general 
rule  is,  that  a  delivery  of  a  deed  to  a  grantee,  or  to  his  attor- 
ney, cannot  be  a  delivery  in  escrow."  The  case  of  Duncan  v. 
Pope,  47  Ga.  445,  451,  had  said:  "If  delivered  to  the  grantee, 
or  his  agent,  the  delivery  is  complete,  and  the  paper  is  not  an 
escrow."  What  is  said  in  Shelby  v.  Tardy,  84  Ala.  327,  is 
certainly  the  general  rule.  As  a  general  rule  the  attorney  or 
other  agent  simply  represents — stands  in  the  shoes  of — the 
client  or  principal,  and  a  delivery  to  him  as  such  attorney 
or  agent  is  a  delivery  for  the  benefit  of  the  principal,  and  is 
equivalent  to  a  delivery  to  the  principaL  The  controlling 
reason  wliy  a  delivery  to  the  principal,  or  to  his  agent  as  such, 
cannot  be  shown  to  be  a  delivery  in  escrow  is,  that  when  a 
deed  is  found  in  the  possession  of  the  grantee,  the  law  pre- 
Bumes  it  is  rightfully  there,  and  that  it  has  been  delivered  in 
consummation  of  the  contract  of  sale.  To  allow  parol  proof 
that  it  was  not  a  delivery  in  absolute  right,  but  to  take  effect 
conditionally,  would  let  in  all  the  mischiefs  intended  to  be 
guarded  against  by  the  statute  of  frauds:  Miller  v.  Fletcher^ 
27  Gratt.  403;  21  Am.  Rep.  356. 

In  Cincinnati  etc.  R.  R.  Co.  v.  Iliff,  13  Ohio  St.  235,  it  was 
decided  that  "the  mere  delivery  of  manual  possession  of  the 
deed  is  not  necessarily  a  delivery  of  the  deed;  and  in  cases 
where  the  acceptance  of  an  agency  from  both  involves  no  vio- 
lation of  duty  to  either,  it  is  competent  for  the  releasor  to  make 
the  agent  of  the  releasee  his  own  agent  for  the  purpose  of 
holding  the  deed  as  an  escrow,  and  returning  it  to  him,  the 
releasor,  in  case  of  nonperformance  of  a  stipulated  condition. 
There  is  no  such  personal  identity  between  the  releasee  and 
his  agent  as  to  preclude  the  latter  from  becoming  the  depos- 
itor of  an  escrow."  In  Watkins  v.  Nash,  L.  R.  20  Eq.  Gas. 
262,  the  court  ruled  that  "  The  delivery  to  the  solicitor  of  the 
grantee  of  an  instrument  executed  by  the  grantor  will  not 
convert  the  instrument  from  an  escrow  into  a  deed,  provided 
the  delivery  is  of  a  character  negativing  its  being  a  delivery 
to  the  grantee."  In  Tiedeman  on  Real  Property,  enlarged 
edition,  section  815,  is  this  language:  "It  is  always  necessary 
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in  delivering  a  deed  as  an  *"  escrow  to  be  explicit  as  to  the 
intent  with  which  the  delivery  was  made,  and  it  would  be 
much  more  prudent  if  the  delivery  is  accompanied  by  a 
memorandum  in  writing,  explaining  the  character  of  the  de- 
livery to  the  bailee,  and  the  terms  of  the  condition  upon  which 

the  delivery  to  the  grantee  depends In  an  escrow  no 

title  vests  in  the  grantee  until  the  second  delivery":  See, 
also,  1  Devlin  on  Deeds,  sec.  316,  and  note  4;  Southern  Life 
etc.  Co.  V.  Cole,  4  Fla.  359;  5  Am.  &  Eng.  Ency.  of  Law,  450, 
note  1. 

In  this  case,  as  we  have  shown  above,  we  are  not  left  in 
doubt,  nor  required  to  rely  on  the  dangers  and  uncertainties 
attending  oral  testimony,  in  arriving  at  Mrs.  Ashford's  inten- 
tion in  delivering  the'^paper  to  Mr.  Moore.  Her  selection  of 
him  to  be  her  agent,  and  the  authority  she  conferred  upon 
him,  are  all  expressed  in  writing,  signed  by  her,  attested  by 
her  solicitor,  and  delivered  to  Moore  contemporaneously  with 
the  paper  with  which  he  was  intrusted,  and  which  he  was  to 
deliver  on  the  happening  of  an  event,  at  that  time  contingent. 
We  hold  that  the  delivery  in  escrow  was  legal  and  valid,  and 
that  the  paper  did  not  take  effect  as  a  deed  delivered  at  the 
time  it  was  placed  in  his  hands. 

It  is  contended  for  Mrs.  Ashford  that  the  affirmance  of  the 
decree  and  judgment  in  the  case  of  Litems  Admr.  v.  Prewitt  was 
not  the  sole  contingency,  nor  the  sole  consideration,  on  which 
the  quitclaim  deed  was  to  be  delivered.  We  confess  that  we 
are  not  satisfied  by  the  testimony,  either  that  an  additional 
agreement  was  made,  such  as  is  claimed,  or  that  if  made,  it 
has  been  violated.  We  will  not  discuss  that  proposition 
further,  but  decline  to  consider  it  as  exerting  any  influence 
in  reaching  a  proper  conclusion  in  this  case. 

It  will  be  remembered  that  the  event  upon  which  the  quit- 
claim deed  was  to  be  delivered  did  not  transpire  until  1881. 
Till  then  there  was  no  authority  to  deliver  the  paper;  and  if 
it  had  been  delivered  it  would  have  vested  no  title,  legal  or 
equitable,  in  the  grantee.  It  was  not  delivered  until  after  the 
affirmance  of  Lile^s  Admr.  v.  Prewitt.  What  effect  does  the 
decree  of  1877,  rendered  in  the  original  suit  of  AshforU  v. 
Prewitt  et  al.  have  on  the  right  of  Mrs.  Prewitt  and  those 
holding  under  her  to  defend  this  suit?  She  was  a  purchaser 
for  value  from  Richard  Prewitt,  and  held  his  deed  with  full 
covenants  *'*  of  warranty.  Whatever  title  he  acquired  after 
executing  that  deed,  no  matter  how  acquired,  passed  eo  in- 
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stanti  to  Mrs.  Prewitt,  his  grantee,  by  virtue  of  the  covenants 
in  his  deed  to  her:  Chapman  v.  Abrahams,  61  Ala.  108,  and 
authorities  cited. 

In  Frost  v.  Beekman,  1  Johns.  Ch.  288,  Chancellor  Kent 
said:  "  Every  deed  takes  effect  from  the  delivery;  and  the  rea- 
sonable inference  from  the  transaction  is  to  consider  the 
deed  as  operating  from  the  time  of  the  performance  of  the 
condition  and  the  actual  delivery  to  the  grantee."  In  Tiede- 
man  on  Real  Property,  section  815,  the  author  says:  "  The  im- 
portance of  distinguishing  escrows  from  other  deeds  like  those 
above  described  lies  in  this  fact:  escrows  can  operate  only 
from  the  time  that  the  condition  is  performed.  A  delivery 
before  the  performance  of  the  condition  will  not  have  the 
effect  of  passing  the  title  to  the  grantee,  not  even  against  in- 
nocent purchasers  for  value  of  the  grantee":  Black  v.  Shreve^ 
13  N.  J.  Eq.  455. 

In  5  American  and  English  Encyclopedia  of  Law,  page  450, 
the  principle  is  thus  expressed:  "If  the  deed  is  handed  to  a 
stranger,  with  instructions  that  the  delivery  of  the  deed  shall 
depend  upon  the  happening  of  an  uncertain  event,  it  is  an 

escrow Escrows  can  only  operate  from  the  time  when 

the  condition  is  performed.  A  delivery  before  the  perform- 
ance of  the  condition  will  not  have  the  eflFect  of  passing  the 
title  to  the  grantee.  In  an  escrow  no  title  passes  until  the 
second  delivery."  To  the  same  effect  see  6  Am.  &  Eng.  Ency. 
of  Law,  867. 

In  3  Washburn  on  Real  Property,  marginal  page  585,  it  is 
said:  "Whether  putting  a  deed  into  a  third  person's  hands  is 
a  present  delivery  or  an  escrow,  depends  upon  the  intent  of 
the  parties.  If  the  delivery  depends  upon  the  performance 
of  a   condition,  it  is   an   escrow;  otherwise   it   is  a  present 

grant But  if  it  be  expressly  delivered  as  an  escrow,  to 

be  delivered  at  a  future  time,  it  is  not  a  present  conveyance. 
....  When  a  deed  has  been  delivered  as  an  escrow,  it  has 
no  eflfect  as  a  deed  until  the  condition  has  been  performed, 
and  no  estate  passes  until  the  second  delivery  has  been  made; 
though  when  such  second  delivery  has  been  made  it  relates 
back  to  the  first  for  many  purposes,  and  is  considered  as  a 
consummation  of  an  inchoate  act  then  begun."  Same  author 
on  page  586:  "  Until  the  performance  of  the  condition,  it 
[the  deed]  must  remain  a  mere  scroll  in  writing,  "''  of  no 
more  efficacy  than  any  other  written  scroll;  but  when,  upon 
the  performance   of  the  condition,   it  is   delivered  to    the 
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grantee  or  his  agent,  it  then  becomes  a  deed  to  all  intents  and 
purposes,  and  the  title  passes  from  the  date  of  the  delivery." 
Continuing  on  pages  586,  587,  the  same  author  says:  "If,  at 
the  time  of  the  first  delivery,  the  lessor  be  a  feme  sole,  and 
before  the  second  delivery  she  take  a  husband,  or,  if  before 
the  second  delivery  she  dieth,  in  this  case  if  the  second  de- 
livery shall  not  have  relation  to  this  intent  to  make  it  the 
deed  of  the  lessor  ab  initio,  but  only  from  tlie  second  delivery, 
the  deed  in  both  cases  should  be  void;  and,  therefore,  in  such 
case,  for  necessity,  and  ut  resmagis  valeat  quam  pereat,  to  this 
intent  by  fiction  of  law  it  shall  be  a  deed  ab  initio;  and  yet, 
in  truth,  it  was  not  his  deed  until  the  second  delivery":  See 
Hinman  v.  Booth,  21"' Wend.  267;  Hathaway  v.  Payne,  34 
N.  Y.  92;  Coleman  v.  Lansing,  65  Barb.  64;  Flagg  v.  Mann^ 
2  Sum.  486. 

We  have  now  stated  the  rule  which  declares  when  an 
escrow  deed  takes  effect,  and  we  have  stated  the  exceptions, 
the  reason  and  necessity  they  rest  on,  and  the  extent  of  their 
operation.  None  of  the  exceptions  affect  this  case,  for  Mrs. 
Ashford  is  not  shown  to  have  married  or  died  after  placing 
the  writing  in  J.  B.  Moore's  hands  as  an  escrow.  It  had  no 
effect  as  a  conveyance  of  property,  or  any  interest  therein, 
until  the  happening  of  the  event  on  which  it  was  to  be  a 
second  time  delivered.  Till  then  it  could  not  be  made  the 
ground  of  an  action  or  defense,  either  at  law  or  in  equity: 
Malloney  v.  Horan,  49  N.  Y.  Ill;  10  Am.  Rep.  335. 

We  hold  that  the  decree  of  1877,  rendered  in  the  suit  of 
1871,  is  no  bar  to  the  defense  set  up  in  this  case,  and  that 
the  quitclaim  deed  of  1875,  under  the  testimony  shown  in 
this  record,  is  a  complete  defense  to  this  suit. 

The  decree  of  the  chancellor  is  affirmed. 


Deeds  Dklivered  in  Escrow — When  Become  Operative. — An  escrow 
generally  becomes  operative  from  the  date  of  the  second  delivery:  Well- 
bom  V.  Weaver,  17  Ga.  267;  63  Am.  Dec.  235,  and  note.  A- deed  delivered 
as  an  escrow  does  not,  in  general,  take  effect  until  the  condition  is  per- 
formed: Jackson  v.  Rowland,  6  Wend.  666;  22  Am.  Dec.  557,  and  note; 
State  Bank  v.  Evans,  15  N.  J.  L.  155;  28  Am.  Deo.  400,  and  extended  note; 
Harkreader  v,  Clayton,  56  Miss.  383;  31  Am.  Rep.  369,  and  note;  Everts  v. 
Agnes,  4  Wis.  343;  65  Am.  Dec.  314,  and  note;  Smith  v.  South  Royalton 
Bank,  32  Vt.  341;  76  Am.  Dea  179,  and  note. 
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Db  Loach   v.  Robbins. 

[102  AlabaIha,  288.] 

ExKciTTiONS.— Merb  CLERICAL  Error3  and  failure  to  recite  the  judgment 
with  strictness  do  not  avoid  the  execution.  If  from  the  whole  writ, 
taken  in  connection  with  other  facts,  the  court  feels  assured  that  the 
execution  ofiFered  in  evidence  was  intended,  issued,  and  enforced  as  an 
execution  upon  the  judgment  shown  to  the  court,  the  writ  should  be 
received  and  respected. 

An  Execution  Prematurely  Issued  on  a  valid  judgment  ia  not  on  that 
account  void. 

Ak  Execdtion  Issued  on  a  Dormant  Judgment  before  revivor  is  not 
void,  and  if  not  set  aside,  a  sale  under  it  must  be  sustained. 

Judgment  and  Execution,  Evidence  to  Connect. — Parol  Evidence  is 
admissible  to  explain  any  mere  immaterial  variations  between  an  exe- 
cution and  a  judgment,  and  an  execution  docket  is  admissible  to  iden- 
tify and  unite  the  judgment  and  execution  issued  upon  it. 

Execution  Sales. — A  Sheriff's  Sale  Made  Under  Two  Executions  is 
good  if  either  is  valid. 

Appellate  Procedure. — Where  a  Bill  of  Excefi'ions  Does  not  Pur- 
port to  disclose  all  the  evidence  given,  the  appellate  court  will  not 
presume  that  errors  in  excluding  evidence  ofiFered  by  tlie  losing  party 
were  cured  by  evidence  offered  by  his  adversary,  and  therefore,  could 
have  justified  a  general  charge  in  favor  of  the  latter. 

Plaintiff  as  the  administrator  of  John  Black  recovered 
judgment  at  the  fall  term  of  1868  of  the  circuit  court  against 
the  defendant  for  six  hundred  and  eighty-four  dollars  and 
ninety-five  cents  and  costs  of  suit.  In  the  spring  term  of 
1873,  John  B.  Colly  recovered  judgment  against  the  defend- 
ant for  two  hundred  and  thirty-nine  dollars  and  fifty-three 
cents.  Executions  were  issued,  or  attempted  to  be  issued, 
on  these  judgments,  but  the  date  of  the  first-named  judg- 
ment was  described  as  of  the  15th  of  October,  1868,  and  the 
other  judgment  and  the  execution  issued  upon  it  were  de- 
Bcribed  as  of  the  24th  of  April,  1873.  On  the  first  judgment 
three  alias  executions  were  issued,  the  two  first  of  which  give 
the  date  of  the  judgment  as  October  13,  1868,  and  the  last 
described  the  judgment  correctly  in  all  respects,  except  that 
its  amount  was  stated  to  be  six  hundred  and  eighty-four  dol- 
lars, and  its  date  April  20,  1871.  The  plaintiff,  to  connect 
the  judgment  in  evidence  with  the  execution,  testified  that 
he  had  never  recovered  or  had  any  other  judgment  against 
the  defendant  than  the  one  admitted  in  evidence,  and  that 
there  was  no  judgment  on  the  records  of  the  court  in  favor 
of  John  De  Loach  as  administrator  except  the  one  ofiFered  in 
evidence.     The  court  sustained  the  defendant's  objections  to 
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these  executions  and  excluded  them  from  evidence,  and  also 
refused  to  receive  a  certain  docket  in  evidence  for  the  pur- 
pose of  connecting  the  judgment  and  executions  relied  upon. 
The  court,  at  defendant's  request,  gave  a  general  charge  in 
his  favor  to  which  the  plaintiff  excepted.  Judgment  for 
defendant,  plaintiflF  appealed. 

J.  W.  Posey,  for  the  appellant. 

J.  N.  Miller,  contra. 

***  Haralson,  J.  1.  While  it  is  true  that  an  execution 
should  follow  and  correspond  with  the  judgment  on  which 
it  issues,  yet,  justice  and  reason  do  suggest  that  mere  cleri- 
cal errors  or  failures  to  recite  the  judgment  with  strictness 
ought  not  to  avoid  the  execution;  and  it  is  everywhere,  so 
far  as  we  have  observed,  so  decided.  And  when  an  execu- 
tion is  offered  in  evidence  to  support  a  sale  made  under  it  by 
a  sheriff  after  levy,  and  it  varies  from  the  judgment  in  some 
respects,  the  question  then  before  the  court  is,  "  Did  this 
execution  issue  on  this  judgment?  If  from  the  whole  writ, 
taken  in  connection  with  other  facts,  the  court  feels  assured 
that  the  execution  offered  in  evidence  was  intended,  issued, 
and  enforced  as  an  execution  upon  the  judgment  shown  to 
the  court,  then,  we  apprehend,  the  writ  ought  to  be  received 

and  respected Where  sufficient  appeared  on  the  face 

of  the  execution  to  connect  it  with  the  judgment,  courts  have 
frequently  disregarded  variances  in  the  names  of  parties,  in 
the  date,  or  in  the  amount  of  the  judgment":  Freeman  on 
Judgments,  sec.  43,  p.  113,  note  3,  and  authorities  there  cited; 
7  Am.  &  Eng.  Ency.  of  Law,  123,  124,  note  13;  Samples  v. 
Walker,  9  Ala.  726;  McColhim  v.  Huhbert,  13  Ala.  282;  48 
Am.  Dec.  56;  Steele  v.  Tutwiler,  68  Ala.  110;  Sandlin  v.  An- 
derson, 76  Ala.  403;  Davis  v.  Kline,  76  Mo.  310.  In  the  case 
last  named,  two  executions  and  the  sheriff's  deed  thereon 
recited  judgments  in  the  year  1875,  while  the  minutes  of  the 
court  showed  they  were  rendered  in  1876.  There  being  other 
evidence  to  show  that  t'he  executions  were  in  fact  issued  on 
these  judgments,  it  was  held  that  the  variance  was  a  clerical 
misprision,  and  would  not  invalidate  the  execution. 

2.  Where  an  execution  has  prematurely  issued  on  a  valid 
judgment,  as  we  have  held,  it  is  not  on  that  account  void, 
but  onl}'  irregular  and  voidable,  and  not  having  been  set 
aside  in  a  direct  proceeding  for  that  purpose  *®*  a  sale 
under  it  cannot  be  collaterally  impeached,  and,  where  exe- 
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cution  has  issued  after  the  lapse  of  ten  years  from  the  date 
of  the  last  preceding  one,  it  is  merely  irregular  and  voidable, 
and  a  sale  under  it,  as  for  such  an  irregularity,  as  we  have 
repeatedly  held,  will  be  sustained:  Sandlin  v.  Anderson,  76 
Ala.  403;  Leonard  v.  Brewer,  86  Ala.  390;  Waldrop  v.  Fried- 
man, 90  Ala.  157;  24  Am.  St.  Rep.  775;  Olmstead  v.  Brewery 
91  Ala.  124. 

3.  Parol  evidence  is  always  admissible  to  point  out  and 
connect  the  writing  with  the  subject  matter,  and  identify- 
ing the  object  proposed  to  be  described.  And  so  such  evi- 
dence is  admissible  to  explain  away  any  mere  immaterial 
and  not  substantive  variations  between  an  execution  and  the 
judgment  on  which  it  issued:  Guilmartin  v.  Wood,  76  Ala. 
204;  Corbitt  v.  Reynolds,  68  Ala.  378;  Doe  v.  Pickett,  51  Ala. 
584.  And,  on  still  higher  grounds,  tiie  execution  docket  of 
the  clerk  is  admissible,  in  such  connection,  to  identify  and 
unite  a  judgment  and  executions  which  issued  on  it,  for  this 
is  record  evidence,  such  as  the  law  requires  to  be  kept  for 
such  purposes  among  others:  Code,  sec.  768,  subd.  7. 

4.  Let  the  foregoing  principles  be  applied  to  tliis  case. 
The  two  judgments  on  which  the  executions  issued  were,  so 
far  as  appears,  in  all  respects  regular  and  valid:  one  in  favor 
of  the  plaintiff,  John  DeLoach,  as  administrator  of  John 
Black,  at  the  fall  term  of  the  circuit  court  of  Monroe  county, 
1868,  against  defendant,  T.  J.  Robbins,  for  six  hundred  and 
eighty-four  dollars  and  ninety-five  cents,  besides  costs;  and 
the  other,  in  favor  of  John  B.  Colly  against  the  defendant,  at 
the  spring  term  of  said  court,  1873,  for  two  hundred  and 
thirty-nine  dollars  and  fifty-three  cents  and  costs.  Executions 
issued,  as  was  shown,  on  each  of  these  judgments,  returnable 
to  the  next  term  of  the  court  after  their  rendition,  respect- 
ively. The  plaintiff  in  the  second  judgment,  John  B.  Colly, 
died  after  its  rendition,  and  plaintiff,  DeLoach,  became  his 
administrator,  and,  on  proof  of  these  facts  by  aflfidavit  of 
plaintiff,  the  clerk  of  the  court  thereafter  issued  execution  on 
said  judgment  in  favor  of  the  plaintiff,  as  administrator  of 
said  Colly,  under  which  the  land  in  question  was  sold  by  the 
sheriff,  and  plaintiff  became  the  purchaser,  the  sale  having 
been  made  under  this  and  the  other  execution  issued  in  the 
Black  administration  case  at  the  same  time. 

In  the  other  case — that  of  DeLoach,  administrator  of  Black, 
against  the  defendant — after  the  issuance  of  the  ***  original 
execution,  aliases  were  issued  on  the  25th  of  October,  1876, 
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15th  of  May,  1887,  and  9th  of  June,  1885.  In  some  of  these 
there  were  irregularities,  some  slight  and  others  of  a  graver 
character.  It  is  unnecessary  to  mention  them.  A  sale  of 
the  property  levied  on  was  made  by  the  sheriff  under  the 
last-named  execution,  but  when  it  was  offered,  and  the 
sheriff's  deed  with  it,  objection  was  made  on  account  of  a 
variance  between  the  judgment  and  execution.  The  plain- 
tiff offered  evidence,  all  of  which  was  admissible  for  the 
purpose,  to  explain  the  variance  and  to  show  that  it  was 
the  result  of  clerical  error,  and  that  the  execution,  as  a 
matter  of  fact,  issued  on  the  judgment  in  evidence.  The 
objection  of  the  defendant  to  the  introduction  of  this  evi- 
dence was  improperly  sustained  by  the  court.  It  showed 
a  judgment  against  defendant,  an  execution  thereon,  levy 
and  sale  to  the  plaintiff  by  the  sheriff,  and  a  proper  deed 
from  him  to  the  plaintiff,  to  convey  the  interest  of  defendant 
in  the  lands.  But  if  there  were  any  legal  objections  to  the 
validity  of  the  sale  under  this  execution,  alias  executions 
were  issued  afterward  on  both  of  said  judgments — presum- 
ably to  obviate  any  irregularities  which  might  have  inter- 
vened as  affecting  the  first  sale,  by  which  it  might  be  set 
aside — were  placed  in  the  hands  of  the  sheriff,  together  with 
the  execution  in  the  Colly  case,  were  both  levied  on  the  same 
land,  which  was  sold  thereunder  by  the  sheriff,  and  plaintiff 
again  became  the  purchaser,  and  the  sheriff  made  him  a 
deed,  in  all  respects  formal  and  duly  executed,  to  convey  to 
him  the  right  and  title  to  the  lands  as  sold  under  said  execu- 
tion. The  only  alleged  barrier  to  the  validity  of  this  last 
sale,  so  far  as  appears,  is  that  the  execution  in  the  DeLoach 
judgment  was  issued  on  a  judgment  on  which  no  execution 
had  issued  for  more  than  ten  years,  a  fact  not  sustained  by 
the  evidence,  but  which,  if  true,  did  not  render  said  sale  void, 
even  as  to  that  execution.  A  sheriff's  sale,  when  made  un- 
der two  executions,  as  in  this  case,  either  of  which  is  valid, 
is  suflBcient  to  transfer  to  the  purchaser  the  defendant's  title 
to  the  property  sold:  12  Am.  &  Eng.  Ency.  of  Law,  225, 
note  4. 

5.  The  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence.  The  greater  part  of  that  offered  by  plaintiff,  and 
on  which  he  rested  his  right  to  recover,  was  excluded  by  the 
court;  and,  on  this  state  of  case,  **''  the  defendant  asked, 
and  the  court  gave,  the  general  charge  in  his  favor.  This 
charge  could  not  have  been  properly  given  if  the  evidence 
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offered  by  plaintiff,  which  was  improperly  excluded,  had  been 
admitted.  We  cannot  presume  that  any  other  evidence  which 
defendant  might  have  offered,  if  any,  not  included  in  the 
record,  would  have  cured  the  error  of  the  exclusion  of  plain- 
tiff's evidence,  and  justified  the  general  charge  given  for  de- 
fendant. 

Reversed  and  remanded. 

Execution. — Varianck  bktween  an  Execution  and  a  Judgment  does 
not  reader  the  former  void  if  it  ia  ahowu  to  be  iateuded,  issued,  aud  en- 
forced as  au  executiou  upon  the  latter:  Anderson  v.  Oray,  134  111.  550;  23 
Am.  St.  Rep.  696.  See,  also,  the  extended  note  to  Oraham  y.  Price,  13  Am. 
Dec.  201-203. 

Execution — Effect  ot  Prematuri  Issue. — An  execntion  prematurely 
issued  on  a  valid  judgment  is  irregular  and  voidable,  but  not  void:  Waldrop 
V.  Friedman,  90  Ala.  157;  24  Am.  St.  Eep.  775,  aud  note  with  the  cases  col* 
lected. 

Executions  Issued  on  Dormant  Judgments. — Under  a  statute  provid- 
ing that  after  6ve  years  an  execution  shall  not  issue  upon  any  judgment 
except  on  motion  followed  by  the  issuance  of  summons,  as  in  actions  at  law, 
an  execution  issued  without  such  proceedings  is  not  absolutely  void,  but 
merely  voidable,  and  is  not  subject  to  collateral  attack:  Eddy  v.  Coldwell,  23 
Or.  163;  37  Am.  St.  Rep.  672.  If  the  right  of  action  on  a  judgment  ia 
barred  by  the  statute  of  limitations,  execution  cannot  issue  thereon,  nor 
can  a  valid  levy  or  sale  be  made  thereunder:  Ludeman  ▼.  Hirthf  96  Mich. 
17;  35  Am.  St.  Rep.  588,  and  especially  the  note  thereto. 


Parrish  v.  Hastings. 

[102  Alabama,  411] 

Vendor's  Lien. — Where  the  purchase  price  ia  promised  to  be  paid  in  money, 
even  if  there  be  a  stipulation  that  it  may  be  discharged  in  something 
else,  and  there  is  a  failure  to  so  discharge  it  at  the  time  stipulated,  a 
suit  may  be  maintained  to  enforce  a  vendor's  lien  for  the  amount  re- 
maining unpaid. 

Vendor's  Lien — Purchase  Payable  in  Property  or  Services.  — If  a 
purchaser  of  real  property,  in  addition  to  paying  a  sum  designated, 
agrees  to  fence  it  and  to  construct  stock  gaps  where  the  outer  fences 
are  crossed  and  to  provide  road  crossings  at  convenient  places,  no  ven- 
dor's lien  exists  for  the  amount  of  damage  sustained  in  the  event  of  the 
failure  of  the  vendee  to  perform  the  acts  agreed  by  him  to  be  done. 
The  only  remedy  is  either  by  au  action  at  law  for  damages  or  by  a  suit 
in  equity  to  enjoin  the  use  of  the  land  until  the  terms  of  the  contract  of 
purchase  are  complied  with. 

Suit  to  enforce  a  vendor's  lien  against  certain  lands  which 
had  been  sold  to  be  used  as  a  right  of  way  for  a  railroad. 
The  deed  recited  the  payment  of  a  consideration  of  three 
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thousand  dollars  and  the  agreement  by  the  vendee  to  fence 
the  lands  and  to  make  stock  gaps  where  the  outer  fences  are 
crossed,  and  to  provide  common  road  crossings  at  convenient 
places.  While  the  money  had  been  paid,  the  vendee  had  not 
done  the  other  acts  agreed  by  him  to  be  done,  in  consequence 
of  which  it  was  alleged  that  the  vendor  had  been  damaged  in 
the  amount  of  two  thousand  dollars.  He  therefore  asked 
that  a  lien  be  declared  against  the  property  for  that  sum,  or 
that  the  defendant  be  compelled  to  do  the  things  required  in 
the  deed  of  conveyance.  The  defendants  demurred  to  the 
bill,  and  the  demurrer  being  overruled,  they  appealed. 

Simpson  &  Jones,  for  the  appellant. 

Jackson  &  Sawtelle,  contra. 

***  Stone,  C.  J.  The  bill  in  this  case  was  filed  to  enforce 
a  vendor's  lien.  There  is  probably  no  principle  of  common 
or  equity  law  which  has  given  rise  to  more  divergence,  if  not 
contrariety  of  judicial  opinion,  than  the  one  which  is  pre- 
sented by  this  record:  3  Pomeroy's  Equity  Jurisprudence, 
sec.  1251,  and  note.  The  decisions  of  this  court  have  ex- 
tended the  relief  as  far  as  those  of  any  other  court,  and  much 
farther  than  several  of  them  have  gone.  Many  principles 
connected  with  this  doctrine  are  so  clearly  established  as 
to  require  only  to  be  stated.  Of  these  clearly  established 
principles  we  state  only  the  following:  The  subject  of  the 
sale  must  be  only  an  interest  in  real  estate,  and  the  price 
promised  must  have  no  other  consideration  than  the  land 
purchased.  If  anything  other  than  the  land  ■***  constitute 
part  of  the  consideration,  and  the  promise  to  pay  is  of  a  sum 
in  gross  for  the  two  or  more  things  purchased,  then  a  bill  to 
enforce  a  vendor's  lien  cannot  be  maintained.  In  such  case 
it  cannot  be  known  how  much  of  the  promise  to  pay  rested 
on  the  land  for  its  consideration:  Jones  v.  Ball,  94  Ala.  529; 
Bridgeport  Land  etc.  Co.  v.  American  etc.  Car  Co.,  94  Ala.  592; 
Betts  v.  Sykes,  82  Ala.  378;  Williams  v.  McCarty,  74  Ala. 
295;  Stringfellow  v.  Ivie,  73  Ala.  209. 

When  sale  is  made  on  credit,  and  title  is  retained  by  the 
vendor,  there  is  a  lien  for  the  unpaid  purchase  money,  whether 
independent,  separate  security  is  taken  or  not:  Chapman  v. 
Chunn,  5  Ala.  397;  Kelly  v.  Payne,  18  Ala.  371;  Conner  v. 
Banks,  18  Ala.  42;  52  Am.  Dec.  209;  Wimbish  v.  Montgomery 
etc.  Assn.,  69  Ala.  575;  Lowery  v.  Peterson,  75  Ala.  109. 

When  sale  and  conveyance  are  made,  the  purchase  money 
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remaining  unpaid,  there  is  a  lien  for  the  unpaid  purchase 
money,  unless  independent,  separate  security  has  been  taken; 
but  this  lien  will  not  be  enforced  against  a  bona  fide  pur- 
chaser of  the  land,  who  purchased  and  paid  in  ignorance  that 
the  purchase  money  was  unpaid:  Burns  v.  Taylor,  23  Ala. 
255;  Moore  v.  Clay,  7  Ala.  742;  Wells  v.  Morrow,  38  Ala.  125; 
Shorter  v.  Frazer.  64  Ala.  74. 

When  the  purchase  price  is  promised  to  be  paid  in  money, 
even  if  there  be  a  stipulation  that  it  may  be  discharged  in 
something  else,  and  there  is  a  failure  to  so  discharge  it  at  the 
time  stipulated,  this  leaves  the  agreement  as  nothing  less  than 
a  promise  to  pay  money,  and  a  bill  can  be  maintained  to  en- 
force the  vendor's  lien:  Bridgeport  Land  etc.  Co.  v.  American 
etc.  Car  Co.,  94  Ala.  592,  and  authorities  cited;  Plowman  v. 
Fiddle,  14  Ala.  169;  48  Am.  Dec.  92.  The  foregoing  princi- 
ples are  very  clearly  settled. 

It  is  contended  for  appellants  that  the  bill  in  this  case  will 
not  lie;  that  it  presents  no  case  for  the  enforcement  of  a  ven- 
dor's lien,  and  if  the  complainant,  Hastings,  has  any  remedy, 
it  is  a  suit  at  law  for  a  failure  on  the  part  of  Parrish  and  Riv- 
erton  Land  Company  to  execute  their  part  of  the  agreement, 
namely,  to  erect  the  stock  gaps,  construct  the  crossings  and 
fence  the  railroad  track,  as  their  deed  bound  them  to  do. 
Among  other  authorities  **''  they  rely  on  McDonald  v.  Ely- 
ton  Land  Co.,  78  Ala.  382,  and  Bridgeport  Land  etc.  Co.  v. 
American  etc.  Car  Co.,  94  Ala.  592.  ' 

In  the  cases  referred  to  there  was  no  agreement  on  the  part 
of  the  purchasers  to  do  any  service  or  work  on,  or  adjoining  to, 
the  lands  the  sellers  retained,  with  a  view  to  the  betterment 
or  less  disturbed  enjoyment  thereof.  Neither  the  nature  nor 
the  object  of  the  works  stipulated  to  be  done  looked  to  that 
end.  Their  object  was  to  enhance,  incidentally,  the  value  of 
other  landed  interests  retained  by  the  vendor,  or  to  promote 
some  other  interest  which  was  not  the  direct  subject  of  the 
negotiation  and  sale.  Neither  of  those  cases  furnished  a  rule 
or  money  standard  by  which  the  injury  suffered  from  the 
breach  could  be  measured  or  ascertained.  They  sounded  in 
damages  merely,  were  entirely  speculative.  Still,  they  were 
not  decided  on  that  ground.  The  case  in  78  Alabama  went 
off  largely  on  the  fact  that  Mrs.  McDonald  was  a  married 
woman,  and  could  not  make  a  binding  personal  covenant; 
while  the  subsequent  change  of  the  contract  also  exerted  its 
influence  in  leading  to  the  conclusion  reached  by  this  court* 
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So,  ia  the  case  of  Bridgeport  Land  etc.  Co.  v.  American 
etc.  Car  Co.,  94  Ala.  592,  the  bill  failed,  because  the  land  sale 
was  not  a  simple,  single  sale  of  the  land  at  an  agreed  price, 
but  it  was  blended  in  one  transaction  with  other  agreements 
and  stipulations,  which  neither  furnished  nor  left  any  data 
for  determining  definitely  the  agreed  purchase  price  of  the 
land. 

The  present  case  is  not  distinguishable  in  principle  from 
Hooper  v.  Savannah  etc.  R.  R.  Co.,  69  Ala.  529.  In  that  case, 
as  in  this,  a  money  price  was  paid  for  the  right  of  way,  with 
a  further  stipulation  by  the  railroad  company  "to  fill,  level^ 
or  grade  every  street  which  leads  to  or  around  Block  A, 
where  George  D.  Hooper  resides,  which  is  cut  by  said  rail- 
road, in  such  a  manner  and  to  such  an  extent  as  to  make 
the  crossing  of  said  railroad  by  each  of  said  streets  as  ample 
and  as  convenient  as  it  is  possible  to  make  them,  consistently 
with  the  running  and  use  of  said  railroad,  and  this  grading, 
filling  up,  and  leveling  to  extend  to  the  width  of  twenty  feet, 
and  to  be  always  kept  up  by  the  company;  provided,  how- 
ever, that  a  bridge,  if  deemed  advisable  by  both  parties,  may 
be  built  by  the  company  across  the  railroad  on  Washington 
**®  street."  The  railroad  company  paid  the  money  agreed 
to  be  paid,  but  failed  and  neglected  to  do  the  work  on  the 
streets  they  had  agreed  to  do.  Hooper  filed  a  bill  to  enforce 
a  vendor's  lien,  and  to  recover  the  damages  he  alleged  he  had 
sustained  by  the  railroad's  failure  to  keep  its  contract  in 
reference  to  the  streets.  This  court  held  he  was  entitled  to 
the  relief  he  prayed.  We  said:  "Entering  upon  the  lands, 
acquiring  possession  by  contract  with  the  appellants,  the 
relation  of  the  parties  is  that  of  seller  and  purchaser.  If  the 
company  had  stipulated  to  pay,  and  the  appellants  had 
agreed  to  accept,  a  specific  sum  of  money,  as  just  compensa- 
tion for  the  lands  taken,  that  sum  would,  of  necessity,  have 
embraced  all  compensation  the  appellants  could  have  claimed 
for  the  interruption  or  obstruction  of  the  highways  leading 
to  and  from  these  lots,  or  because  of  the  diminished  value  of 
the  lots  from  any  cause,  in  the  appropriation  of  parts  of  them 
to  the  uses  of  the  company.  That  sum  would  have  been  as 
essentially  the  purchase  money  of  lands,  or  of  a  right  and 
interest  in  and  to  lands,  as  when  between  natural  persona 
there  is  a  bargain  and  sale  for  a  specified  price.  What  dif- 
ference is  there  in  right  and  principle,  when  a  specific  sum 
is  promised  and  paid  as  partial  compensation,  and  there  is 
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a  promise  to  repair  an  injury  by  work  and  labor,  which  les- 
sened the  value  of  the  remaining  lands  of  the  owner,  for 
which  he  is  entitled  to  compensation?  If  the  injury  is  not 
repaired,  the  owner  suffers  loss,  and  the  company  gets  the 
land  without  making  the  compensation  justly  due,  without 
paying  the  consideration  upon  which  it  was  let  into  posses- 
sion. The  real  foundation  of  the  lien  of  a  vendor  for  the 
purchase  money  of  lands  is,  that  it  is  against  good  conscience 
for  one  man  to  get  and  keep  the  lands  of  another,  without 
paying  the  consideration  promised  to  be  paid  for  them.  For 
the  performance  of  the  contract  by  the  company,  in  all  its 
parts,  it  is  evident  the  appellants  relied,  and  the  company 
intended  they  should  rely,  on  the  lands  taken  as  a  security. 
The  retention  of  the  legal  title  is  very  strong,  if  it  is  not  con- 
clusive evidence  of  this  reliance.  The  terms  of  the  contract 
are  conclusive — it  is  only  in  return  for  the  performance  by 
the  company  of  the  contract  that  the  appellant's  promise  to 
give  the  company  *  the  right  to  run  their  road  through  said 
block,  on  the  roadbed,  as  at  present  graded,  and  ***  to  the 
use  of  all  of  lot  number  4,  on  the  north  side  of  said  railroad 
track,  and  the  right  of  way  on  lot  number  4  to  the  extent 
of  twenty-five  feet  from  the  center  of  said  railroad  track.'" 

The  case  of  Hooper  v.  Savannah  etc.  R.  R.  Co.,  69  Ala.  529, 
is  supported  by  Cooper  v.  Anniston  etc.  R.  R.  Co.,  85  Ala.  106; 
Walker  v.  Ware  etc.  Ry.  Co.,  L.  R.  1  Eq.  Gas.  195;  Pierce  on 
Railways,  169,  note  5;  Dayton  etc.  R.  R.  Co.  v.  Lewton,  20  Ohio 
St.  401;  Trustees  v.  Lynch,  70  N.  Y.  449;  26  Am.  Rep.  615. 
The  following  decisions  of  this  court  assert  a  kindred  princi- 
ple: Neel  V.  Clay,  48  Ala.  252;  Cordova  Coal  Co.  v.  Long,  91 
Ala.  538;  Smith  v.  Vaughan,  78  Ala.  201. 

In  Bridgeport  Land  etc.  Co.  v.  American  etc.  Car  Co.,  94  Ala. 
692,  the  case  of  Hooper  v.  Savannah  etc.  R.  R.  Co.,  69  Ala. 
629,  is  referred  to  without  express  dissent,  but  there  is  a 
statement,  not  necessary  to  the  decision  rendered,  which  can 
hardly  be  reconciled  with  the  Hooper  case.  That  statement 
is  as  follows:  "In  the  case  at  bar,  if  the  plaintiffs  had  ob- 
tained a  judgment  in  a  court  of  law  against  the  respondents 
for  a  breach  of  contract  for  failing  to  perform  the  covenants 
agreed  to  as  the  consideration  for  the  conveyance  of  the  land, 
and  there  were  no  other  difficulties  in  the  way,  we  hold  a 
vendor's  lien  could  be  enforced  against  the  land  to  secure  the 
payment  of  the  judgment." 

In  that  case  there  was  a  reason  for  requiring  that  the 
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amount  of  damages  should  be  first  ascertained  by  the  ver- 
dict of  a  jury.  The  nature  of  the  contract  and  the  conse- 
quence of  its  breach  were  such  that  the  amount  of  the  injurj- 
could  not  be  measured  by  any  money  standard.  In  the  case 
we  have  in  hand,  like  the  case  of  Hooper  v.  Savannah  etc.  R.  R, 
Co.,  69  Ala.  529,  the  amount  of  damages  is  the  diminution 
in  value  of  the  land  retained  by  the  vendor,  caused  by  the 
purchaser's  violation  of  his  contract.  In  other  words,  the 
comparative  value  of  the  land,  with  and  without  the  fences, 
stock  gaps,  and  road  crossings. 

My  own  wish  is  to  adhere  to  the  decision  rendered  in  the 
case  of  Hooper  v.  Savannah  etc.  R.  R.  Co.,  69  Ala.  529.  That 
decision  was  rendered  twelve  years  ago,  and  has  been  quoted 
with  apparent  approval:  Cooper  v.  Anniston  etc.  R.  R.  Co.,  85 
Ala.  106.  See,  also,  Thornton  v.  Sheffield  etc,  R.  R.  Co.,  84  Ala. 
109;  5  Am.  St.  Rep.  337. 

My  brothers,  however,  hold  that  in  a  case  like  the  present, 
a  bill  will  not  lie  to  enforce  a  vendor's  lien,  on  **®  the  facts 
set  forth  in  this  bill.  The  result  is  that  the  decretal  order  of 
the  district  court  must  be  reversed. 

We  all  agree  that  in  a  case  like  the  present  appropriate 
relief  can  be  sought  for  in  an  action  at  law  for  damages,  or 
by  injunction  to  restrain  the  use  of  the  right  of  way  until 
the  terms  of  the  contract  are  complied  with:  New  Orleans 
etc.R.  R.  Assn.  v.  Jones,  68  Ala.  48;  Jones  v.  New  Orleans  etc. 
R.  R.  Assn.,  70  Ala.  227;  Thornton  v.  Sheffield  etc.  R.  R.  Co.,  84 
Ala.  109;  5  Am.  St.  Rep.  337;  Cooper  v.  Anniston  etc.  R.  R.  Co., 
85  Ala.  106;  Cordova  Coal  Co.  v.  Long,  91  Ala.  538;  Jersey 
City  etc.  R.  R.  Co.  v.  Jersey  City  etc.  Horse  R.  R.  Co.,  20  N.  J. 
Eq.  61;  Cozens  v.  B.  Ry.  Co.,  1  Ch.  App.  593. 

Reversed  and  remanded. 


Vkndor's  Likn — When  does  not  Arise. — To  create  a  vendor's  lien  there 
must  be  a  debt  for  unpaid  purchase  money  in  fixed  amount,  due  directly  to 
the  vendor.  If  the  vendee's  obligation  consists  of  a  collateral  covenant,  or 
is  the  discharge  of  the  liability  of  a  third  person  and  the  conveyance  is  ab- 
solute,  no  lien  is  retained:  Harvey  v.  Kelly,  41  Miss.  490;  93  Am.  Dec.  267, 
and  note,  citing  Demon  v.  Taylor,  53  Miss.  700,  in  which  it  was  held  that 
the  purchase  price  of  the  land  was  to  be  paid  other  than  in  money,  still  a 
vendor's  lien  might  be  enforced. 
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GOLDTHWAITB    V.    JaNNET. 

[102  Alabama,  431.] 

Partnership.— R*AL  EIstatk  Acquired  with  Partnership  Funds  or 
Credit  and  for  Partnership  Purposes  is  regarded  in  equity  as  part- 
nership property,  aud  as  auch  it  is  subject  to  the  payment  of  the 
partnership  obligations  in  preference  to  the  individual  debts  of  the 
partners.     It  is  not  material  in  whom  the  legal  title  stands. 

Partnership— Real  Estate. — Prima  Facie  the  ownership  of  lands  stand- 
ing  in  the  name  of  the  partners  is  vested  in  them  as  tenants  in  com- 
mon. This  presumption  may  be  rebutted  by  evidence,  whether  parol 
or  not,  that  in  the  intention  of  the  parties  it  was  purchased  for  and 
used  as  partnership  property. 

Partnership. — Whether  Real  Estate  Belongs  to  the  Firm  or  to  the 
individuals  composing  it  depends  on  the  intention  of  the  parties. 

Partnership  Real  Estate. — A  Partnership  is  not  Estopped  from  prov- 
ing that  real  property  purchased  with  firm  funds  by  one  of  the  part- 
ners who  took  a  conveyance  thereof  in  his  own  name  and  placed  it  on 
record  is  partnership  assets,  except  as  against  bona  fide  purchasers 
without  notice.  Creditors  of  the  partner  in  whose  name  the  property 
stands  of  record  are  not  entitled  to  protection  as  bona  fide  purchasers, 
though  he  and  the  firm  have  become  insolvent,  and  the  assets  are  sub- 
ject to  distribution  in  a  court  of  insolvency. 

Partnership. — Creditors  as  such  have  no  Lien  on  the  Partnership 
Assets,  and  the  creditors  of  an  individual  partner  cannot  acquire  any 
greater  interest  in  such  effects  than  the  partner  himself  is  entitled  to. 

Partnership  Realty— Priorities  between  Partnership  and  Individual 
Creditors. — If  a  partnership  becomes  insolvent,  a  creditor  of  one  of 
the  partners  cannot  diminish  the  partnership  assets  to  the  prejudice  of 
those  who  are  creditors  of  the  firm  only. 

Partnership. — Real  Estate  Purchased  for  Partnership  Purposes  and 
with  Intent  to  Make  It  Partnership  Property,  though  the  title  is 
taken  in  the  name  of  one  partner  only,  is  not  his  individual  property  to 
the  extent  of  his  claims  against  his  firm  for  advancements  made  by  him 
to  it,  and  therefore  his  individual  creditors  are  not  entitled  to  a  lien  on 
such  real  property  to  the  extent  of  the  advances  so  made. 

Partnership— Funds  Unlawfully  Applied  to  the  Purposes  of.  Lien 
UPON. — If  one  holding  money  as  receiver  lends  it  to  the  firm  of  which 
he  is  a  member,  he  is  guilty  of  a  breach  of  trust,  but  this  does  not 
create  any  lien  against  the  property  of  the  firm  in  favor  of  the  persona 
entitled  to  the  moneys  so  misappropriated  by  the  receiver. 

Suit  by  trustees  under  a  general  assignment  by  the  firm 
of  Moses  Brothers,  consisting  of  H.  C,  A.  H.,  and  M.  L. 
Moses.  Adolph,  Isaac,  and  Rose  Abraham  petitioned  in 
their  own  behalf  and  in  behalf  of  other  individual  creditors 
of  H.  C,  A.  H.,  and  M.  L.  Moses,  alleging  that  in  the  prop- 
erty assigned  by  Moses  Brothers  was  included  a  large  amount 
of  private  property  owned  individually  by  the  respective 
members  of  the  firm.  They  prayed  that  the  private  property 
of  the  partners  be  ascertained,  and  that  the  individual  claims 
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against  the  partners  be  paid  out  of  such  property,  and  that 
the  trustees  be  restrained  from  paying  the  general  creditors 
of  the  firm  any  portion  of  the  property  until  the  individual 
debts  were  paid  in  full.  It  was  decreed  that  all  the  property 
assigned  by  the  partners  for  the  benefit  of  creditors,  whether 
the  title  stood  in  the  name  of  the  firm  or  any  part  thereof, 
except  certain  residences  of  members  of  the  firm,  constituted 
firm  assets  to  which  the  firm  creditors  were  primarily  enti- 
tled. In  September,  1883,  Robert  Goldthwaite,  as  receiver 
in  the  suit  of  Paul  v.  Knox  et  al.,  joined  himself  as  a  party 
complainant  in  the  petition  of  the  Abrahams,  alleging  that, 
as  such  receiver,  he  was  the  successor  of  H.  C.  Moses,  who, 
while  acting  as  receiver,  had  loaned  to  the  firm  trust  funds 
to  the  amount  of  eighteen  thousand  dollars  and  upwards; 
that  the  firm  was  indebted  to  H.  C.  Moses  for  the  amount 
which  he  thus  advanced  to  the  firm;  and  that  he  held  the 
legal  title  to  some  real  estate  which  in  equity  belonged  to 
the  firm.  The  petition  then  prayed  that  it  be  directed  and 
ordered  that  all  the  property  to  which  H.  C.  Moses  held 
the  legal  title  at  the  date  of  the  assignment  of  the  firm 
be  regarded  as  his  individual  property  so  far  as  this  peti- 
tioner was  concerned,  and  that  out  of  the  proceeds  of  such 
property  there  be  paid  to  him  the  amount  thus  misappro- 
priated by  H.  C.  Moses  for  the  benefit  of  his  firm.  Demurrers 
were  sustained  to  all  the  petitions,  and  both  the  Abrahams 
and  Goldthwaite  appealed. 

Brickell  &  Gunter,  for  Robert  Goldthwaite,  and  David  T. 
Blakey,  for  Abraham. 

Tompkins  &  Troy,  and  Horace  Stringfellow,  contra. 

*'■'  Haralson,  J.  The  sole  question  for  decision  in  this 
case,  as  respects  the  rights  of  the  Abraham  petitioners  is, 
whether  the  property  in  question  belonged  to  the  individuals 
composing  the  firm  of  Moses  Brothers  or  to  the  firm  itself; 
and  Goldthwaite,  receiver,  has,  also,  an  equal  interest  in  the 
determination  of  that  question.  If  it  was  individual  property 
it  must  be  distributed  among  the  individual  creditors  of  that 
insolvent  firm;  but  if  in  equity  it  belonged  to  the  partner- 
ship, it  is  to  be  distributed,  with  the  other  property  belonging 
to  the  firm,  to  its  creditors.  There  was  real  estate,  the  title 
to  which  stood  in  the  names  of  the  individual  members,  and 
stocks  standing  on  the  books  in  the  names  of  one  or  another 
of  the  individuals,  schedules  of  which  real  estate  and  stocks 
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are  attached  to  the  petitions.  These  lands  and  stocks  were  in- 
cluded in  the  general  assignment  of  Moses  Brothers,  and  came 
into  the  possession  of  the  appellees,  as  assignees,  and  they  claim 
them  as  the  property  of  the  said  firm,  subject  to  distribution 
among  its  creditors,  and  not  to  the  creditors  of  the  individuals 
composing  the  said  firm,  whereas  the  petitioners  claim  said 
property  as  belonging  to  the  individuals  in  whose  name  the 
bills  appear,  and  not  to  the  firm  of  which  they  were  members. 

It  is  a  rule  of  universal  recognition  that  real  estate  ac- 
quired with  partnership  funds,  or  on  partnership  credit,  and 
for  partnership  purposes,  is  regarded  in  a  court  of  equity  as 
partnership  property,  and  is  subject  to  the  payment  of  part- 
nership debts,  in  preference  and  priorty  to  the  separate  debts 
of  the  several  parties;  and  it  is  wholly  immaterial,  says 
Judge  Story,  "in  the  view  of  a  court  of  equity,  in  whose 
name  or  names  the  purchase  is  made  and  the  conveyance 
is  taken;  whether  in  the  name  of  one  ***  partner,  or  of 
all  the  partners;  whether  in  the  name  of  a  stranger  alone  or 
of  a  stranger  jointly  with  one  partner.  In  all  these  cases,  let 
the  legal  title  be  vested  in  whom  it  may,  it  is  in  equity 
deemed  partnership  property,  not  subject  to  survivorship; 
and  the  partners  are  deemed  the  cestuis  que  trust  therefor": 
2  Story's  Equity,  sec.  1207;  Hatchett  v.  Blanton,  72  Ala.  423; 
Little  V.  Snedecor,  52  Ala.  167;  Offutt  v.  Scott,  47  Ala.  104; 
Coles  V.  Coles,  and  Dyer  v.  Clarke,  1  Am.  Lead.  Cas.,  Hare  & 
Wallace's  notes,  592,  595. 

Whether  the  land  belongs  to  a  firm  or  to  one  of  the  individ- 
uals composing  it — when  the  title  is  in  his  name,  and  not 
in  that  of  his  firm — must  be  solved  by  what  appears  to  have 
been  the  intention  of  the  parties.  Prima  facie,  ownership  is 
where  the  muniment  of  title  places  it,  but  if  by  all  the  cir- 
cumstances attending  the  transaction — which  may  be  shown 
by  parol  if  there  is  no  written  evidence — it  is  made  to  appear 
that  in  the  intention  of  the  parties  it  was  purchased  for  and 
was  treated  as  partnership  property,  that  presumption  of 
ownership  arising  from  the  face  of  the  deed  will  be  overcome, 
and  the  property  will  be  treated  as  belonging  to  the  partner- 
ship: Authorities  supra. 

It  had  been  insisted  that  when  a  partner  buys  real  estate 
for  his  firm  with  its  money,  and  takes  the  title  in  his  own 
name,  which  title  is  spread  upon  the  records  of  the  county, 
those  who  have  financial  dealing  with  him  are  presumed  to 
have  done  so  on  the  faith  and  credit  of  that  property,  and 
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the  partnership  is  estopped  afterward  to  claim  the  property 
against  the  claims  of  the  creditors  of  such  partner.  This  doc- 
trine is  true,  certainly,  in  cases  of  bona  fide  purchasers  of 
such  property  for  value,  and  without  notice  that  it  belonged 
to  the  partnership.  But  it  cannot  be  extended  further  with- 
out overthrowing  all  our  adjudications  on  the  subject,  as  well 
as  the  general  current  of  authorities  everywhere.  No  man 
has  a  lien  on  the  property  of  another  with  whom  he  deals, 
whether  he  is  a  member  of  a  partnership  or  not,  unless  it  ia 
conferred  by  contract  or  by  some  rule  of  law.  A  creditor  of  one 
who  is  a  member  of  a  partnership  can  never  put  his  hand  on 
such  a  partner's  interest  in  the  firm,  until  the  assets  of  the 
firm  have  been  applied  to  the  full  payment  and  discharge  of 
all  debts  and  liabilities  of  *'*  the  partnership,  and  after  dis- 
charging these  the  residuum  is  still  held  in  trust  for  distribu- 
tion among  the  several  partners,  according  to  their  several 
interests.  A  lien  exists  in  favor  of  each  partner  on  the  part- 
nership effects  to  secure  these  results,  and  for  the  one  as  well 
as  the  other.  This  lien,  as  a  general  thing,  exists  only  in 
favor  of  the  several  partners.  They  may  sell  the  firm's  prop- 
erty, may  convey  it  to  one  of  their  own  number,  may  parti- 
tion or  divide,  and  the  lien  will  thereby  be  destroyed. 

Creditors,  as  such,  cannot  be  said  to  have  any  lien  on  the 
partnership  effects.  There  are  conditions  in  which  a  creditor 
has  been  allowed  to  avail  himself  of  this  quasi  lien  of  a  part- 
ner, but  it  is  derivative  only,  and  not  of  original  existence. 
But  in  no  event  can  a  creditor  of  an  individual  partner  ac- 
quire any  greater  interest  in  the  assets  of  the  firm  of  which 
the  partner  is  a  member  than  the  partner  himself  is  entitled 
to,  which  is  nothing  if  the  partnership  is  insolvent.  The 
stream,  in  law,  cannot,  any  more  than  in  nature,  rise  higher 
than  its  source. 

Lindley,  in  his  work  on  Partnerships,  states  the  principles 
80  aptly,  we  quote  what  he  says  on  the  subjects.  Subject  to 
certain  exceptions,  within  which  this  case  does  not  fall,  he 
says:  "  It  is  an  established  rule  that  a  partner  in  a  bankrupt 
firm  shall  not  prove  in  competition  with  the  creditors  of  the 
firm.  Tliey  are,  in  fact,  his  own  creditors,  and  he  cannot  be 
permitted  to  diminish  the  partnership  assets  to  the  prejudice 
of  those  who  are  not  only  creditors  of  the  firm,  but  also  of 
himself.  If,  therefore,  a  partner  is  a  creditor  of  a  firm, 
neither  he  nor  his  separate  creditors  (for  they  are  in  no  bet- 
ter position  than  himself)  can  compete  with  the  joint  credit- 
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ors  as  against  the  joint  estate.  Lord  Hardwicke,  it  is  true, 
in  Ex  parte  Hunter^  1  Atk.  223,  allowed  this  to  be  done;  but 
that  case  has  not,  in  this  respect,  been  followed,  and  has  long 
been  considered  as  overruled":  2  Lindley  on  Partnership, 
Rapalje's  ed.,  *721,  and  authorities  cited;  Hart  v.  Clark,  54 
Ala.  490;  Warren  v.  Taylor,  60  Ala.  218;  Farley  v.  Moog,  79 
Ala.  153;  58  Am.  Rep.  585;  Goldsmith  v.  Eichold,  94  Ala.  116; 
33  Am.  St.  Rep.  97;  Buchan  v.  Sumner,  2  Barb.  Ch.  167;  47 
Am.  Dec.  305;  Jones  v.  Fletcher,  42  Ark.  422;  Paige  v.  Paige, 
71  Iowa,  318;  60  Am.  Rep.  799;  Story  on  Partnership,  sees. 
97,  360,  361;  13  Am.  &  Eng.  Ency.  of  Law,  611;  17  Am.  <fe 
Eng.  Ency.  of  Law,  1195. 

The  written  agreement  executed  between  the  partners  **• 
on  the  17th  of  May,  1879,  recites  that,  in  the  course  of  their 
business,  the  three  brothers,  composing  the  firm  of  Moses 
Brothers,  had  acquired  titles  to  real  estate  in  the  individual 
names  of  one  or  the  other  of  said  parties,  and  it  was  provided 
by  that  agreement  that  all  real  estate  or  interest  therein  then 
held  by  either  of  the  members  of  that  firm,  in  his  individual 
name,  was  the  property  of  the  partnership,  having  been 
brought  into  the  firm,  or  bought  with  its  funds  for  partner- 
ship purposes. 

The  testimony  of  M.  C,  H.  C,  and  A.  H.  Moses,  taken 
before  the  register,  shows  that  the  acquisition  of  real  estate 
after  that  agreement  was  signed  continued  as  before,  viz., 
that  in  many  instances  the  title  was  taken  in  the  names  of 
the  partner  effecting  the  transaction,  but  all  real  estate, 
whether  the  title  was  so  taken  or  in  the  name  of  the  firm, 
was  bought  for  the  firm,  paid  for  out  of  its  funds,  and  was 
taken  and  treated  as  its  property,  and  not  as  the  property  of 
the  member  in  whose  name  the  title  stood,  excepting  the  res- 
idences of  H.  C.  and  A.  H.  Moses  in  Montgomery,  and  the 
residence  of  said  A.  H.  Moses  in  Sheffield,  and  a  lot  given  to 
him  in  Sheffield  by  the  Sheffield  Iron  &  Coal  Company.  A 
careful  review  of  all  the  evidence  satisfies  us  that  the  decree 
of  the  chancery  court  on  this  question  was  correct. 

Let  us  now  refer  specially  to  the  petition  of  Robert  Gold- 
thwaite,  as  receiver  in  the  case  of  Paul  v.  Knox,  in  which  it 
is  stated  that  petitioner's  claim  had  been  adjudicated  and 
allowed  in  this  case  for  eighteen  thousand  one  hundred  and 
eight  dollars  and  eleven  cents,  as  a  claim  against  the  estate 
of  H.  C.  Moses;  that  said  claim  arose  on  account  of  trust 
funds  in  said  Moses'  hands  as  a  receiver  ia  the  case  of  Paul 
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V.  KnoXy  which  he  advanced  to  the  firm  of  Moses  Brothers,  of 
which  he  was  a  member,  without  taking  the  security  required 
by  the  court;  that  Moses  Brothers  were  indebted  to  said  H. 
C.  Moses  for  said  advances  at  the  time  of  the  general  assign- 
ment made  by  them  and  the  members  of  said  firm,  and  are 
still  indebted  to  him  for  the  same,  and  at  the  time  of  said 
assignment,  "besides  the  property  belonging  to  H.  C.  Moses 
individually,  and  to  which  he  had  the  legal  title,  he  also  held 
the  legal  title  to  some  real  estate,  which,  in  equity,  belonged, 
after  the  adjustment  and  payment  of  the  claims  of  said  H. 
C.  Moses  against  said  firm,  to  said  firm  of  Moses  Broth- 
ers; that  as  between  said  H.  C.  Moses  ***  as  an  individual 
and  the  said  firm  of  Moses  Brothers,  the  said  H.  C.  was,  at 
most,  the  trustee  of  the  legal  title  of  the  property  so  held  by 
him  for  said  firm  after  the  adjustment  and  payment  of  the 
said  debt  due  by  said  firm  to  him,  on  account  of  said  funds 
so  advanced  by  him  for  the  use  of  said  firm,  and  that  said 
property  to  which  he,  said  H.  C.  Moses,  thus  held  the  legal 
title  individually,  was  the  individual  property  of  said  Henry 
Moses  in  equity,  to  the  amount  and  extent  of  said  ad- 
vances for  said  firm,  and  being  so,  petitioner,  as  the  cred- 
itor of  said  Henry  C.  Moses  and  the  holder  of  said  debt,  is 
entitled  to  have  said  property  regarded  as  the  individual 
property  of  said  Henry  C.  Moses,  and  to  be  paid  out  of  the 
proceeds  thereof,  if  the  same  is  sufficient  therefor."  We  have 
quoted  this  language  of  the  petition  to  show  the  more  plainly 
the  position  and  contention  of  the  petitioner.  In  short,  this 
is  the  statement  of  the  proposition,  that  real  estate  belonging 
to  a  partnership,  but  standing  in  the  name  of  one  of  the  part- 
ners at  tlie  time  of  the  insolvency  of  the  firm,  is  the  individ- 
ual property  of  such  partner  to  the  extent  of  his  claim  against 
the  firm,  so  that,  to  such  extent,  such  property  must  be  dis- 
tributed among  his  individual  creditors  rather  than  among 
the  creditors  of  the  partnership. 

When  H.fC.  Moses  lent  the  money  in  his  hands,  as  receiver, 
to  Moses  Brothers  he  was  guilty  of  a  breach  of  trust,  in  which 
his  firm  participated  if  they  knew  the  character  of  the  fund 
that  was  lent  them.  By  so  doing  he  incurred  a  personal  lia- 
bility on  himself  to  account  for  the  money,  and  the  borrowers, 
if  chargeable  with  a  knowledge  of  the  violated  duty,  incurred 
a  similar  pecuniary  liability;  but,  in  contracting  the  debt, 
even  if  they  participated  in  the  breach  of  duty — as  we  before 
now,  in  reference  to  this  same  matter,  decided — that  fact  did 
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not  change  the  nature  of  the  obligation,  so  as  to  fasten  a  lien 
on  their  property  for  its  payment.  A  lien,  as  we  have  said, 
is  never  an  incident  of  a  contract  or  money  obligation,  unless 
made  so  by  the  contract  or  by  some  rule  of  law. 

The  proposition  submitted  does  not  difiFer  materially  from 
the  same  question  presented  and  decided  in  cases  heretofore 
before  us  on  appeal.  It  cannot  be  sustained  without  over- 
ruling these  and  many  other  cases  in  this  and  other  courts: 
Goldthwaite  v.  Ellison,  99  Ala.  497;  ***  Ellison  v.  Moses,  95 
Ala.  221;  17  Am.  &  Eng.  Ency.  of  Law,  1195,  notes  2,  3. 

What  we  have  said  is  equally  applicable  to  each  of  the 
cases  set  forth  in  the  transcript — that  of  Robert  Goldthwaite, 
Receiver,  v.  Janney  &  Cheney,  Trustees  etc.,  and  of  Adolph  Abra- 
ham and  others  against  same  parties. 

There  was  no  error  in  the  rulings  of  the  court  below,  and 
the  decrees  in  each  case  must  in  all  respects  be  aflBrmed. 
Let  the  appellants  each  pay  one-half  of  the  costs  of  this 
appeal. 

Affirmed.  

Partnership  —  CREDrroRS. —  The  rights  of  individual  and  partnership 
creditors  as  against  one  another  in  the  settling  up  of  the  afifairs  of  an  insoU 
vent  partnership  are  fully  treated  in  the  monographic  note  to  Smith  v. 
SmUh,  43  Am.  St.  Rep.  364-380. 

Partnership  Seal  Estata> 
Difference  between  Partners  and  Cotenants. — A  partnership  resembles  a  joint 
tenancy  in  some  respects.  The  partners  have  a  joint  interest  in  the  assets 
of  the  partnership,  and  are  required  to  sue  and  be  sued  jointly  in  reference 
thereto.  Upon  the  death  of  one,  the  others  have  a  right  of  survivorship, 
entitling  them  to  continue  in  the  sole  possession  of  the  personal  assets. 
This  right  is,  however,  but  temporary,  and  practically  amounts  to  nothing 
more  than  a  power  to  wind  up  the  concerns  of  the  late  firm.  That  power 
being  executed,  the  representatives  of  the  deceased  copartner  are  entitled 
to  his  share  of  the  remaining  assets:  Dyer  v.  Glark,  5  Met.  562;  39  Am.  Dec. 
697.  Partnership  property  is  not  held  by  those  unities  which  next  to  the 
ju8  accrescendi  are  the  chief  characteristics  of  a  joint  tenancy.  In  this  lat- 
ter respect,  a  partnership  resembles  a  tenancy  in  common.  But  the  two 
differ  from  each  other  in  this,  that  the  former  creates  a  joint,  and  the  latter 
a  several  interest.  Partnership  is  distinguished  from  both  species  of  coten* 
ancy  by  the  means  and  by  the  result  of  its  creation.  The  means  of  its  crea< 
tion  necessarily  include  an  agreement  between  the  parties;  whereas  neither 
a  joint  tenancy  nor  a  tenancy  in  common  need  rest  upon  any  agreement. 
The  result  of  its  creation  is  a  relation  between  the  parties,  whereby  each  is 
the  agent  of  the  other,  with  authority  to  manage  and  dispose  of  the  firm 
property,  and  to  make  all  contracts  within  the  scope  of  the  business  in  which 
the  firm  was  designed  to  engage.  No  such  result  arises  from  a  joint  ten- 
ancy, nor  from  a  tenancy  in  common.     Partnership  and  tenancy  in  commoa 
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also  differ  from  each  other  in  other  important  particulars.  Each  cotenant 
*'  buys  in,  or  sells  out,  or  encumbers  his  interest  at  pleasure,  regardless  of  the 
knowledge,  or  consent,  or  wishes  of  his  coproprietors,  and  without  affecting 
the  legal  relation  between  them,  beyond  the  going  out  of  one  and  the  coming 
in  of  another.  One  cannot  buy  in  or  sell  out  of  a  partnership  at  pleasure. 
Such  an  act  would  of  itself  work  a  dissolution  of  the  partnership,  and  neces- 
sitate its  final  settlement  and  closing  out.  A  tenancy  in  common  results 
from  a  rule  of  law  by  which  it  is  also  controlled  and  governed.  A  partner- 
ship, on  the  contrary,  is  the  result  of  an  agreement  between  parties,  which 
also  supplies  the  rule  for  ita  government.  The  former  relation  is  undis- 
turbed by  a  change  of  tenants,  but  the  latter  admits  of  no  change  in  its 
members;  and  where  a  change  takes  place  by  the  consent  and  agreement  of 
all  the  parties  concerned,  the  old  firm  is  thereby  dissolved  and  a  new  one 
created.  Thus  the  incidents  annexed  to  each  have  a  different  origin  and  are 
diverse.  Also,  the  proceedings  for  a  dissolution  of  these  relations  are 
grounded  upon  entirely  different  facts.  As  to  the  first,  the  mere  desire  of 
one  of  the  tenants  is  sufficient  to  set  the  court  in  motion;  but  as  to  the  lat- 
ter, cause  must  be  shown":  Bradley  v.  Harkness,  26  Cal.  77. 

At  Law  Real  Estate  cannot  Belong  to  a  Partnership. — We  have  seen  that  a 
copartnership  and  a  cotenancy  differ  from  each  other  in  the  means  of  their 
creation  and  in  the  relations  which  they  respectively  produce  between  the 
parties  in  interest.  A  statement  of  even  the  general  principles  regulating 
the  rights  and  duties  of  copartners  and  controlling  the  final  disposition  of 
their  assets  is  not  within  the  scope  of  this  note.  It  is  well  known  that  these 
principles  are  essentially  different  from  those  embodied  in  the  law  of  coten- 
ancy, and  while  this  note  does  not  involve  any  inquiry  into  the  general  law 
of  copartnership,  it  will  attempt  to  show  under  what  circumstances  and  for 
what  purposes  property  may  be  withdrawn  from  the  law  of  cotenancy  and 
placed  within  the  dominion  of  the  law  of  partnership.  Both  at  law  and  in 
equity  the  personal  assets  of  a  firm  are  entirely  subject  to  the  law  of  part- 
nership. This  is  too  well  settled  to  require  any  citation  of  authorities. 
Beyond  this  these  two  systems  of  jurisprudence  do  not  go.  The  law  does 
not  admit  that  realty  owned  by  two  or  more  persons  can  be  held  otherwise 
than  in  cotenancy.  "The  principles  and  rules  of  law  applicable  to  partner- 
ships, and  which  govern  and  regulate  the  disposition  of  the  partnership 
property,  do  not  apply  to  real  estate.  One  partner  can  convey  no  more  than 
his  own  interest  in  houses  or  other  real  estate,  even  when  they  are  held  for 
the  purposes  of  the  partnership.  There  may  be  special  covenants  and  agree- 
ments entered  into  between  the  partners  relative  to  the  use  and  enjoyment 
of  real  estate  held  by  them  jointly,  and  the  land  would  be  considered  as  held 
subject  to  such  covenants;  and  in  the  absence  of  all  special  covenants  the 
real  estate  owned  by  the  partners  must  be  considered  and  treated  as  such, 
without  any  reference  to  the  partnership  ":  Coles  v.  Coles,  15  Johns.  159;  8 
Am.  Dec.  231;  Thornton  v.  Dixon,  3  Brown  Ch.  199;  Balmainv.  Shore,  9 
Ves.  Jr.  500;  Hoxie  v.  Cair,  1  Sum.  176;  Sigourney  v.  Munn,  7  Conn.  11; 
Peck  V.  Fisher,  7  Gush.  390;  Andrews  v.  Brown,  21  Ala.  437;  56  Am.  Dec. 
252;  Collumb  v.  Read,  24  N.  Y.  505;  Buchan  v.  Sumner,  2  Barb.  Ch.  165;  47 
Am.  Dec.  305;  Miller  v.  Proctor,  20  Ohio  St.  448;  Baca  v.  Ramos,  10  La. 
417;  29  Am.  Dec  463;  Baker  v.  Wheeler,  8  Wend.  505;  24  Am.  Dec.  66. 
In  truth,  accurately  speaking,  there  is  no  such  a  thing  as  partnership  real 
estate,  and  when  that  term  is  employed,  all  that  is  meant  is  that  the  real 
estate  has  been  so  acquired  and  held  that  equity  will  treat  it  for  certain  pur- 
poses as  partnership  assets,  and  will  compel  its  application  to  the  discharge 
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of  obligations  existing  against  the  partnership,  whether  in  favor  of  third 
persons  or  of  one  of  its  own  members. 

Realty  Held  by  Partners,  how  Treated  in  Equity. — That  real  estate,  though 
held  as  a  joint  tenancy,  or  as  a  tenancy  in  common,  so  far  as  the  mere  legal 
title  is  concerned,  may,  in  equity,  be  treated  as  personalty,  is  well  estab< 
lished  by  numerous  authorities:  Molineetc  Go.  v.  Rummell,  14  Fed.  Rep.  155; 
Rust  V.  Chisolm,  67  Md.  376;  Messer  v.  Messer,  59  N.  H.  375;  Divine  v. 
MitcJium,  4  R  Mon.  488;  41  Am.  Dec.  241.  But  precisely  what  circum- 
stances  in  regard  to  its  use  or  acquisition  will  authorize  such  treatment, 
and  whether,  when  autiiorized,  the  treatment  shall  coutiuue  for  all  purposes, 
or  for  some  only,  are  matters  upon  which  the  decisions  are  not  in  full  har- 
mony. We  shall  first  consider  what  realty,  of  which  the  legal  or  equitable 
title  is  held  by  two  or  more  in  undivided  interests,  may,  in  equity,  be  re- 
garded as  for  any  purpose,  withdrawn  from  the  law  of  cotenancy;  and  next, 
for  what  purposes  and  to  what  extent  this  withdrawal  may  affect  the 
control,  enjoyment,  and  final  disposition  of  the  property. 

Equitable  Title  is  Regarded  in  Equity— Property  Standing  in  Name  of  One 
Partner, — The  rule  that  real  property  may,  for  certain  purposes,  be  treated 
as  partnership  assets  and  impressed  with  the  characteristics  of  partnership 
personalty  is  an  equitable  rule  and  not  a  rule  of  law.  llence  it  follows 
that  the  title  of  the  partnership  need  not  be  a  legal  title  if  it  is  such  as  is 
recognized  and  enforced  in  equity.  One  of  the  natural  consequences  of  this 
is  that  it  is  not  material  whether  the  legal  title  is  vested  in  all  or  any  of  the 
partners.  If  vested  in  one  only  of  them  when  the  circumstances  of  its  ac- 
quisition were  such  that  it  equitably  belongs  to  the  firm,  the  partner  in 
whose  name  the  conveyance  has  been  taken  holds  the  property  as  partner- 
siiip  assets  to  the  same  extent  as  if  the  conveyance  had  named  all  the  part- 
ners as  grantees  therein:  Evans  v.  Oibson,  29  Mo.  223;  77  Am.  Dec.  565; 
Moreau  v.  Saffai-am,  3  Sneed,  595;  67  Am.  Dec.  582;  HoUadny  v.  Land  etc. 
Co.,  57  Fed.  Rep.  774;  Robinson  Bank  v.  Miller,  153  111.  244;  46  Am.  St. 
Rep.  883;  Rice  v.  Pennyp  icker,  5  Houst.  279.  While  the  intent  of  the  part- 
ners themselves  is  often  material,  and  sometimes  controlling,  in  determin- 
ing whether  real  property  is  to  be  treated  as  partnership  assets,  yet  this 
circumstance  is  not  always  conclusive.  Thus  a  partner  may,  without  the 
knowledge  of  his  copartners,  divert  firm  moneys  and  invest  them  in  real 
property,  taking  the  title  either  in  his  own  name  or  in  the  name  of  a  third 
person,  acting  with  the  intent  that  the  property  should  not  be  treated  aa 
firm  assets,  yet,  because  the  circumstances  are  such  that  his  intent  ought  to 
be  disregarded,  the  realty  will  be  held  to  be  that  of  the  partnership:  Daniel* 
V.  McCormick,  87  Wis.  256. 

Intention  of  the  Partners. — Except  where  the  assets  of  the  firm  are  taken 
by  some  of  its  members  and  invested  in  real  estate  without  the  knowledge 
of  the  others  and  with  an  intent  to  misappropriate  the  funds  so  invested, 
the  intention  of  the  partners  is  controlling,  and  the  realty  acquired  will  be 
treated  as  firm  property  or  not  according  to  their  intention  at  the  time  of 
its  acquisition:  McKinnon  v.  McKinnon,  56  Fed.  Rep.  409.  There  need  not 
be  any  express  agreement  between  the  partners  upon  the  subject:  Jarvis  v. 
Brooks,  27  N.  H.  37;  69  Am.  Dec.  359;  but  in  every  case  there  is  an  agree- 
ment, either  express  or  implied:  Arnold  v.  Wainwriyld,  6  Minn.  358;  80  Am. 
Dec.  448;  and  courts  of  equity,  in  effect,  carry  out  this  agreement  by  con- 
trolling the  legal  title  so  as  to  accomplish  its  objects. 

The  Agreement  that  realty  shall  be  treated  as  partnership  property  need 
not  be  manifest  upon  the  face  of  any  conveyance,  or  attested  by  any  instru- 
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meut  in  writing.  Therefore,  if  one  of  the  partners  puts  real  property  intc~ 
the  partnership  at  an  agreed  valuation  but  without  any  conveyance,  he  holds - 
the  legal  title  in  trust  for  the  firm,  and  equity  will  treat  the  realty  as  part- 
nership assets:  Wiegand  v.  Copeland,  14  Fed.  Rep.  118.  So  it  has  been  held- 
that  the  placing  of  permanent  and  valuable  improvements  upon  lands  be- 
longing to  one  of  the  partners,  and  which  the  partners  held  as  tenants  iiw 
common,  may  show  an  intention  to  make  it  firm  property  and  the  partner 
to  whom  it  belonged  a  creditor  of  the  firm  to  the  extent  of  its  value: 
Whmtley  v.  Calhoun,  12  Leigh,  2(i4;  37  Am.  Dec.  654  Contra,  Parker  v, 
Bowles,  57  N.  H.  491. 

Conveyances  to  a  Partnership. — Because  the  legal  title  to  real  property  can- 
not be  vested  in  the  partnership,  it  has  been  held  that  a  deed  purporting  to 
convey  property  to  the  partnership  or  to  persons  designated  by  a  partner- 
ship name  only  was  entirely  inoperative  as  a  transfer  of  a  legal  title,  as 
where  the  grantees  were  designated  in  the  grant  as  "  F.  &  G.  &  Company": 
Tidd  V.  Sines,  26  Minn.  201;  Gille  v.  Hunt,  35  Minn.  357.  This  view  is 
not,  however,  supported  by  the  weight  of  autliority:  Blanchard  v.  Floyd,  93 
Ala.  53.  If  the  surnames  of  the  partners  are  given,  as  where  the  convey- 
ance is  to  Black  &  White,  parol  evidence  is  admissible  to  show  what  partic- 
ular Black  and  White  were  intended,  and  that  being  shown  the  legal  title 
will  be  regarded  as  vested  in  them  as  tenants  in  common:  Menage  v.  Burke,  43 
Minn.  211;  19  Am.  St.  Rep.  235;  Frost  v.  Wolf,  77  Tex.  455;  19  Am.  St. 
Rep.  761;  Lindsay  v.  Hoke,  21  Ala.  542;  Beaman  v.  Whitney,  20  Me.  413, 
Morse  v.  Carpenter,  19  Vt.  613;  Dunlap  v.  Green,  60  Fed.  Rep.  242.  If, 
however,  the  full  name  of  any  of  the  partners  is  given  in  the  conveyance, 
as  where  it  is  John  Doe  &  Company,  the  surname  of  no  other  partner  ap- 
pearing, the  authorities  agree  that  the  conveyance  is  operative  to  the  extent 
of  vesting  the  whole  legal  title  in  the  partner  named:  Gille  v.  Hunt,  35 
Minn.  357;  Moreau  v.  Saffarans,  3  Sneed,  595;  67  Am.  Dec.  582;  Arthur  v. 
Weston,  22  Mo.  378;    Winters  v.  Stock,  29  Cal.  411;  89  Am.  Dec.  57. 

Parol  Evidence, — In  many  cases  it  has  been  insisted  that  the  inten- 
tion of  the  partners  that  real  property  should  become  partnership  assets 
must  be  manifested  by  some  writing,  and  therefore  that  it  cannot  be 
established  by  parol.  Courts  of  Pennsylvania  early  announced  this  view, 
and  maintained  it  long  and  tenaciously:  Hale  v.  Henrie,  2  Watts,  143;  27 
Am.  Dec.  289;  Le/evre's  Appeal,  69  Pa.  St.  122;  8  Am.  Rep.  229;  Bidgway'a 
Appeal,  15  Pa.  St.  177;  53  Am.  Dec.  586;  McCormick's  Appeal,  57  Pa.  St. 
54;  98  Am.  Dec.  191;  see,  also,  Parker  v.  Bowles,  57  N.  H.  491;  but  it  is 
doubtful  whether  they  ever  meant  to  assert  anything  except  that  the  claim 
that  the  property  was  partnership  could  not  be  urged  to  the  prejudice  of 
purchasers  and  lien  creditors  whose  rights  had  been  acquired  without 
knowledge  of  the  partnership  equities:  Sha/er's  Appeal,  106  Pa.  St.  49;  ColU 
tier  v.  Greig,  137  Pa.  St.  606;  21  Am.  St.  Rep.  899;  Warriner  v.  Mitchell, 
128  Pa.  St.  153. 

Partnership  to  Deal  in  Real  Estate. — The  most  familiar  and  unquestionable 
instance  of  a  partnership  in  lands  provable  by  parol  is  when  two  or  more 
persons  agree  orally  to  form  a  partnership  for  the  purpose  of  dealing  in 
lands  generally,  or  of  purchasing  a  specific  tract  or  tracts  with  a  view  to  dis- 
posing of  it  or  them  and  sharing  the  profits  or  losses.  There  is  now  no  doubt 
that  on  the  execution  of  the  agreement  by  the  purchase  of  lands  they  be- 
come partnership  realty,  nor  that  parol  evidence  is  admissible  to  prove  that 
tliey  are  such  and  what  are  the  interests  of  the  respective  partners  therein: 
Sliaeffer  v.  Balir,  149  U.  S.  248;  Bates  v.  Babcock,  95  Cal.  479;  29  Am.  St 
AM.  Sx.  KsF.,  Vol.  XLVIll.— 6 
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Hep.  133;  WiWarvs  v.  Cillli,  75  N.  Y.  201;  S}^ycr  v.  Dey'ardlnes,  1  4  IlL 
641;  36  Am.  St.  Rep.  473;  Holmes  v.  McCray,  51  Ind.  358;  19  Am.  Rep. 
735;  Cheater  \.  Dickerson,  64N.  Y.  1;  13  Am.  Rep.  550;  Richards  v.  OrinneU, 
63  Iowa,  44;  50  Am.  Dec.  727;  Fountain  v.  Menard,  53  Mum.  443;  39  Am. 
St.  Rep.  617;  Ludlow  v.  Cooper,  4  Ohio  St.  1;  Darbey  v.  Darbey,  3  Drew. 
495;  2  Jur.,  N.  S.,  271;  25  L.  J.  Ch.  371;  4  Week.  Rep.  413. 

The  Presumption  is  against  Heal  Estate  being  Partnership  Property. — With 
the  exceptioa  of  the  cases  ia  which  it  appears  that  the  partnership  was 
created  for  the  purpose  of  dealing  ia  real  estate,  and  treating  it  as  a  com- 
modity to  be  sold  for  the  purpose  of  realizing  profits  to  be  divided  between 
the  partners,  the  presumption,  though  it  appears  th^t  real  property  was  pur- 
chased during  the  existence  of  a  partnership,  and  a  conveyance  taken  in 
the  name  of  the  partners,  who  are  furthermore  described  as  a  firm  or  part- 
nership, is  that  the  title  is  held  by  them  as  cotenants  and  not  as  partners: 
Jiobinson  Bank  v.  Miller,  153  111.  244;  46  Am.  St,  Rep.  8S3;  Alkire  v.  Kahle, 
123  111.  496;  5  Am.  St.  Rep.  540.  Where  lan<l  is  already  held  in  cotenancy, 
any  agreement  looking  to  the  concurrence  of  its  owners  in  developing  and 
making  it  profitable,  and  to  that  end,  to  the  expenditure  of  moneys  upon  it, 
will  not  alone  convert  it  into  partnership  property  either  at  law  or  in  equity. 
As  illustrations  of  this  principle  may  be  mentioned  the  agreement  of  coten- 
ants of  an  oil  lease,  or  of  other  mining  property,  to  drill  an  oil  well  on  the 
leased  premises  at  the  common  expense,  or  to  otherwise  develop  it  for  min- 
ing purposes:  Buller  Savings  Bank  v.  Osborn,  159  Pa.  St.  10;  39  Am.  St. 
Rep.  665;  Dunham  v.  Loverod;,  158  Pa,  St.  197;  38  Am.  St,  Rep.  838.  In 
view  of  the  rule  that  the  acquisition  of  real  property  by  persons  who  are 
tlien  partners  does  not  raise  any  presumption  that  it  was  intended  to  be  by 
them  treated  as  partnership  assets,  it  becomes  material  to  inquire  how  the 
presumption  that  property,  though  conveyed  to  partners,  is  yet  held  by 
them  as  tenants  in  common  can  be  overcome.  The  mere  fact  that  the  gran- 
tees happened  to  be  partners  does  not  itself  throw  any  light  on  the  transac- 
tion. Their  purchase  may  have  been  paid  for  out  of  funds  in  which  the 
partnership  had  no  interest,  and  the  fact  of  their  being  partners  may  be  an 
accidental  circumstance  having  no  connection  with  their  purchase  of,  or 
their  payment  for,  the  realty  purchased.  On  the  other  hand,  the  payment 
for  the  property  out  of  the  partnership  assets  is  doubtless  a  circumstance 
worthy  of  consideration,  and  the  probability  of  the  purchase  being  for  part- 
nership purposes  is  much  greater  when  the  payment  is  made  out  of  partner- 
ship funds  than  when  made  out  of  the  separate  estates  of  the  several 
partners.  Evidence  of  the  source  from  which  the  purchase  money  came  is 
admissible,  but  it  ia  by  no  means  conclusive.  The  partners  may  have  in- 
tended to  draw  that  amount  out  of  their  firm  business,  and  to  invest  and 
hold  it  as  cotenants.  Partners  may,  like  other  persons,  join  in  a  purchase 
of  realty  independent  of  their  partnership,  intending  to  hold  their  interests 
severally.  Whenever  such  an  intention  exists,  the  property,  though  paid 
for  out  of  the  moneys  or  efiFects  of  the  firm,  retains  in  equity,  as  well  as  at 
law,  the  character  of  real  estate:  Hunt  v.  Benson,  2  Humph.  459;  Dyer  v. 
Clark,  5  Met.  562;  39  Am,  Dec.  697;  Smith  v.  Smith,  5  Ves.  193;  Coder  v. 
Huling,  27  Pa.  St.  88;  Black  v.  Seipt.  12  Phila.  360;  Wheatly  v.  Calhoun,  12 
Leigh,  264;  37  Am.  Dec.  654;  Providence  v,  Bullock,  14  R.  I.  353;  Lf/evre's 
Appeal,  69  Pa.  St.  122;  8  Am.  Rep.  229.  "When  the  price  of  land  con- 
veyed to  the  partners  is  paid  by  copartnership  money  or  eflfects,  or  is  taken 
in  satisfaction  of  a  debt  due  the  concern,  the  real  estate  becomes  partner- 
ship property,  or  ia  individual  property  according  to  the  legal  effect  of  the 
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conveyance,  as  the  intention  of  the  purchasers  shall  appear  to  have  been. 
It  may  be  eitlier  the  one  or  the  other:  CoUumb  v.  Read,  24  N.  Y.  513;  Wie- 
gand  v.  Copeland,  U  Fed.  Rep.  118;  Holmes  v.  Self,  79  Ky.  297. 

Presumption  AruHiiig  from  Purchase  with  Firm  Assets. — Though  the  inten* 
tion  of  the  partners,  rather  than  the  means  of  payment,  is  the  criterion  by 
which  to  determine  whether  the  realty  acquired  by  them  has  been  con- 
verted into  partnership  estate,  still  the  fact  that  payment  was  made  out  of 
the  firm  assets  has  been  regarded  as  raising  a  presumption  that  it  was  in- 
tended to  form  a  part  of  the  partnership  property.  Such  seems  to  be  the 
conclusion  of  Judoe  Denio,  as  will  be  seen  from  the  following  quotation 
written  by  him  and  approved  by  the  other  judges  of  the  New  York  court  of 
appeals:  "Prima  facie,  I  should  say  that,  where  the  land  was  taken  in  pay- 
ment of  a  debt,  it  might  be  considered,  in  equity,  as  property  of  the  same 
class  as  that  which  was  parted  with  in  making  the  purchase.  So  much  of 
the  undisputed  property  of  the  partnership  has  been  exchanged  for  the  land; 
it  may  possibly  have  been  thus  invested  in  order  to  pay  a  dividend  to  the 
several  partners,  to  whom  the  land  is  conveyed;  but  the  stronger  probaVjil- 
ity  would  alwaj's  be,  in  such  a  case,  that  it  was  taken  as  an  expedient  for 
collecting  a  debt.  A  conclusion  which  is  to  be  adopted  in  the  place  of  pre- 
cise proof  should  always  be  in  favor  of  the  theory  which  is  the  most  proba- 
ble, and  it  is  upon  this  rule  that  the  burden  of  proof  is  most  usually 
adjusted":  CoUumb  v.  Read,  24  N.  Y.  513.  But  the  weight  of  the  author- 
ities sustains  the  proposition  that  the  mere  fact  that  payment  is  made  out 
of  the  partnership  funds  is  not  even  prima  facie  proof  of  the  conversion  of 
real  into  personal  estate.  It  must  be  shown,  in  addition  to  this  fact,  that 
the  purchase  was  connected  with  the  firm  business,  or  was  in  pursuance  of 
some  agreement,  express  or  implied,  that  it  should  be  held  for  the  benefit 
of  the  concern:  Smith  v.  Jackson,  2  Edw.  Ch.  28;  Cox  v.  McBurney,  2  Sand. 
661;  Wooidridge  v,  WilJcins,  3  How.  (Miss.)  360;  Alkire  v.  Kahle,  123111.  496; 
6  Am.  St.  Rep.  540;  Baca  v.  Ramos,  10  La,  417;  29  Am.  Dec.  463.  Where 
real  property  is  purchased  wilh  partnership  funds  by  the  consent  of  all  the 
partners,  and  is  not  needed  nor  used  for  firm  purposes,  the  moneys  so  used 
will  be  regarded  as  withdrawn  from  the  partnership  and  the  lands  so  ac- 
quired as  the  individual  property  of  the  partners,  and  therefore  as  subject 
to  their  individual  debts  rather  than  to  the  debts  of  the  partnership:  Chand- 
ler V.  Jessup,  132  Ind.  351. 

Realty  Taken  in  Satisfaction  of  Partnership  Demands.  — The  circumstances 
of  the  acquisition  of  the  property  may  be  such  as  of  themselves  to  show  that 
it  was  not  intended  as  an  investment  of  the  partners  personally,  but  was 
taken  to  carry  out  some  partnership  purpose,  or  as  an  incident  of  the  part- 
nership business.  Thus,  whatever  that  business  may  be,  it  must  frequently 
happen  that  the  firm  is  compelled  to  accept  property,  both  real  and  per- 
Bonal,  in  satisfaction  of  demands  due  to  it.  In  such  a  contingency  the 
property  accepted  in  satisfaction  of  the  firm  obligation,  though  it  consists 
of  real  estate,  will  be  treated  as  partnership  assets  when  moneys  must  have 
been  so  treated  had  they  been  received  in  payment  instead  of  such  real 
estate:  Putnam  v.  Dobbins,  38  111.  394;  Paton  v.  Baker,  62  Iowa,  704;  Flana- 
gan  v.  Shuck,  82  Ky.  617;  CoUumb  v.  Read,  24  N.  Y.  505. 

TliA  Books  of  the  Partnership  may  be  kept  in  such  a  manner  as  to  indicate 
that  the  realty  was  deemed  and  treated  by  the  partners  as  a  partnership 
asset.  Hence  where  lands  were  purchased  by  partners  and  paid  for  out  of 
partnership  moneys,  and  the  transaction  entered  and  kept  on  the  books  of 
the  firm  under  au  account  entitled  "The  T.  Estate  Company,"  they  wer* 
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held  to  be  partnership  assets,  although  each  of  the  partners  had  built  there- 
on a  house  for  himself  out  of  his  own  private  estate:  In  re  Streaffield,  IJmt., 
N.  S.,  715;  9  Week.  Rep.  892;  4  L.  T.,  N.  S.,  601. 

Moneys  WUhdrawn  with  Consent  of  All  the  Partners.— While,  as  we  hav© 
heretofore  shown,  lands  purchased  by  one  partner  and  tlie  title  taken  in  his 
name  may  be  regarded  as  held  by  him  in  trust  for  the  firm,  and  that  this 
is  necessarily  the  case  where  he  has  misappropriated  the  funds  of  the  firm 
without  the  knowledge  of  his  copartners  in  making  his  acquisition,  no  such 
result  follows  when  this  use  of  the  firm  funds  is  made  with  the  consent  of  his 
copartners,  and  the  circumstances  indicate  that  it  was  his  intention  and 
theirs  that  the  property  should  be  acquired  for  himself,  and  that  he  should 
be  regarded  as  a  debtor  of  the  firm  to  the  extent  to  which  he  had  thus  em- 
ployed its  funds:  Boozer  v.   Webb,  25  S.  C.  82. 

Realty  Acquired  Outside  of  Partnership  Business. — Realty  acquired  by  the 
partners  as  coteuanta,  prior  to  the  formation  of  the  partnership,  as  well  as 
that  acquired  by  them  in  common  during  the  partnership,  but  independent 
of  their  partnership  relations,  and  without  the  use  of  their  partnership  funds, 
may  afterward  be  appropriated  to  the  use  of  the  firm.  The  question  then 
arises  whether  this  appropriation  impresses  this  real  estate  with  the  char- 
acter of  firm  property.  In  one  case  the  answer  has  been  made  that  it  does 
not,  because  the  resulting  trust  cannot  arise  in  favor  of  the  firm,  without 
any  writing,  where  the  partnership  has  not  contributed  any  portion  of  the 
purchase  money:  Delaney  v.  Hutcheson,  2  Rand.  183,  But  the  question  ia, 
no  doubt,  one  of  intention  merely.  If  the  parties  intended  to  bring  this 
realty  into  tlieir  business,  and  thereby  to  increase  their  partnership  assets, 
and  their  intent  was  consummated  by  an  appropriation  of  the  property  to 
partnership  purposes,  then  it  should  be  regarded  as  a  contribution  to  the 
stock  in  trade,  and,  as  such,  subjected  to  the  law  of  copartnership.  But 
this  intention  is  not  to  be  inferred  from  the  mere  fact  that  the  property, 
even  in  pursuance  of  an  agreement  so  to  do,  has  been  used  by  the  firm  or 
for  the  firm  purposes.  There  must  be  evidence  sufficient  to  raise  the  pre- 
sumption that  they  intended  not  only  to  use  the  property,  but  also  to  con- 
tribute it  to  their  joint  capital  in  trade:  Frinlc  v.  Branch,  16  Conn.  261; 
Brooke  v.  Washington,  8  Gratt.  256;  56  Am.  Dec.  142;  Tliornton  v.  Dixon,  3 
Brown  Ch.  199;  Balmain  v.  Shore,  9  Ves.  500;  Cookson  v.  Cookson,  8  Sim.  529; 
Ware  v.  Owens,  42  Ala.  215;  94  Am.  Dec.  642;  Pecotv.  Armelin,  21  La.  Ann. 
667.  "There  can  be  little  doubt  that  the  purchase  of  land  by  the  partners, 
for  the  purposes  of  the  partnership,  and  subject  to  an  express  or  implied  agree- 
ment that  it  shall  be  held  for  the  benefit  of  the  firm,  will  render  it  partnership 
property,  even  when  the  whole  of  the  consideration  is  furnished  by  the  part- 
ners individually,  and  no  part  of  it  comes  from  the  assets  of  the  partnership": 
1  White  and  Tudor 's  Cases  in  Equity,  241;  Bobertt  v.  McCarty,  9  Ind.  16; 
68  Am.  Dec.  604.  Where,  however,  real  property  has  been  acquired  by 
the  partners  before  the  commencement  of  their  partnership  relation,  and  it 
is  subsequently  used  for  partnership  purposes,  the  evidence  necessary  to  fix 
upon  it  the  attributes  of  partnership  property  must  be  clear  and  convinc- 
ing, and  the  intention  of  the  owners  to  change  their  relations  as  to  it  from 
those  cotenants  to  those  of  partners  will  not  be  assumed  so  readily  as  if  it 
had  been  purchased  after  the  partnership  began:  Perin  v.  Megibben,  53  Fed. 
Rep.  86;  Robinson  Bank  v.  Miller,  153  111.  244;  46  Am.  St.  Rep.  883;  Butler 
Sav.  Bank  v.  Osborn,  159  Pa.  St.  10:  39  Am.  St.  Rep.  665;  Dunham  v, 
Loverock,  158  Pa.  St.  197;  38  Am.  St.  Rep.  838.  "The  weight  of  authority 
■eems  to  us  to  support  the  position,  that,  where  persona  who  afterward  become 
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partners,  buy  land  in  their  individual  names,  and  with  their  individual  funds 
before  the  making  of  a  partnership  agreement,  the  land  will  be  regarded  as 
the  individual  property  of  the  partners  in  the  absence  of  a  clear  and  ex- 
plicit agreement  subsequently  entered  into  by  them  to  make  it  firm  prop- 
erty, or  in  the  absence  of  controlling  circumstances  which  indicate  an 
intention  to  convert  it  into  firm  assets":  Rob'inson  Bank  v.  Miller,  153  111. 
244;  46  Am.  St.  Rep.  883;  National  Union  Bank  v.  National  Mechani'-s'  Bank, 
80  Md.  371;  45  Am,  St.  Rep.  350. 

The  Men  Use  of  Land  for  Partnerithip  Purposes  doea  not  convert  it  into 
partnership  assets:  Goepper  v.  Kinsinger,  39  Ohio  St.  429;  Ware  v.  Owens, 
42  Ala.  212;  94  Am.  Dec.  642;  Robinson  Bank  v.  Miller,  153  111.  244;  46  Am. 
St.  Rep.  883.  In  truth,  an  analysis  of  the  decisions  will  show  that  no  sin- 
gle circumstance  is  conclusive,  but  that  each  case  is  to  be  determined  from 
all  the  circumstances:  Ejc  parte  McKenna,  3  De  Gex,  F.  &  J.  645;  that  the 
real  inquiry  is,  What  was  the  intention  of  the  parties?  Holmes  v.  Self,  79 
Ky.  297;  Murrellv.  Mandelhaim,  85  Tex,  22;  34  Am.  St.  Rep.  777. 

The  Intention  that  Real  Estate  shall  he  Deemed  Partnership  Property  has 
been  inferred  from  the  fact  that  lands  were  purchased  on  credit  to  be  cul- 
tivated for  the  joint  benefit  of  the  purchasers  and  the  profits  to  be  applied 
to  the  improvement  of  the  land:  Berry  v.  Folkes,  60  Miss.  576.  "If  land, 
in  addition  to  being  paid  for  out  of  partnership  funds,  is  brought  into  the 
partnership  and  used  for  partnership  purposes,  there  is  no  doubt  that  it 
will,  in  equity,  be  treated  as  partnership  stock,  unless  there  is  some  agree- 
ment to  the  contrary,  or  '  the  price  is  charged  to  the  partners  respectively 
in  their  several  accounts  with  the  firm' ":  Howard  v.  Priest,  5  Met,  582; 
Btirnside  v,  Merrick,  4  Met.  537;  Jarvis  v.  Brooks,  27  N.  H.  67;  59  Am.  Dec. 
359;  OverhoWs  Appeal,  12  Pa.  St.  222;  51  Am.  Dec.  598;  Moderiocll  v.  Mul- 
lison,  21  Pa.  St.  259;  Tillinghast  v.  Champlin,  4  R.  I.  173;  67  Am.  Dec.  510; 
Ludlow  v.  Cooper,  4  Ohio  St.  1 ;  Moreaii  v.  Snffarans,  3  Sneed,  595;  67  Am. 
Dec.  582;  Lime  Rock  Bank  v.  Phettleplace,  8  R.  I.  59;  Robertson  v.  Baker,  11 
Fla.  192;  Bi.ffum  v.  Buffum,  49  Me.  108;  77  Am.  Dec.  249;  Mauck  v.  Mauck, 
64  111.  281;  Matlackv.  James,  13  N.  J.  Eq.  126;  Bryant  v.  Hunter,  6  Bush,  75 
Berry  v.  Folkes,  60  Miss.  576;  Spalding  v.  Wilson,  80  Ky.  589;  National  Bank 
V,  Sprague,  20  N.  J.  Eq.  13;  Willis  v.  Freeman,  35  Vt.  44;  82  Am,  Dec.  619 
Lang  v.  Waring,  25  Ala.  625;  60  Am.  Dec.  533;  Duhring  v.  Duhring,  20  Mo, 
174;  Davis  V.  Christian,  15  Gratt.  11;  Holland  v.  Fuller,  13  Ind.  195;  Phil 
tips  V.  Phillips,  1  Mylne  &  K.  649;  Broom  v.  Broom,  3  Mylne  A  K.  443 
Moran  v.  Palmer,  13  Mich.  337;  Fowler  v.  Bailley,  14  Wis.  125;  Cilley  v 
Huse,  40  N.  H,  358;  Arnold  v.  Wainwright,  6  Minn.  358;  80  Am.  Dec.  448 
Galbraithv.  Tracy,  153  111.  54;  46  Am,  St.  Rep.  867.  "If,  in  the  convey- 
ance,  the  grantees  should  be  described  as  tenants  in  common,  it  would  be  a 
circumstance  bearing  on  the  question  of  intent,  though  perhaps  it  might 
be  considered  a  slight  one;  because  these  words  would  tnerely  make  them 
tenants  in  common  of  the  legal  estate,  which,  by  operation  of  law,  they 
would  be  without  them":  Dyer  v.  Clark,  5  Met.  562;  39  Am.  Dec.  697; 
Matlock  V.  Matlock,  5  lud,  403;  Abbott's  Appeal,  50  Pa.  St,  238.  "If  the 
tenants  in  common  are  at  the  same  time  copartners,  and  the  land  was  pur. 
chased  with  partnership  funds,  and  for  partnership  purposes,  it  is  deemed 
in  equity  converted  into  personal  property,  and  is  liable  to  be  administered 
as  such  in  winding  up  the  affairs  of  the  firm":  Collumb  v.  Read,  24  N.  Y, 
609;  Meily  v.  Wood,  71  Pa,  St,  488;  10  Am.  Rep.  719;  Baird  v,  Baird,  1  Dev,  tc 
B.  524;  31  Am.  Dec.  .S99;  Thomas  v.  Scott,  3  Rob.  (La.)  258;  Donaldson  v.  Bank 
Hf  Cape  Fear,  1  Dev.  Eq.  103;  18  Am.  Dec.  577;  Hancock  t.  I'alley,  5  Va.  L.  J. 
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684.  See,  however,  Farrand  v.  Oleason,  56  Vt.  633.  "  Where  real  estate 
is  purchaseil  with  partnership  funds,  for  the  use  of  the  firm,  and  without 
any  intention  of  withdrawing  the  funds  from  the  firm  for  the  use  of  all  or 
any  of  the  members  thereof  as  individuals,  I  believe  it  has  never  been 
doubted  in  England  that  such  real  estate  was,  in  equity,  to  be  considered 
and  treated  as  the  property  of  the  members  of  the  firm  collectively,  and  as 
liable  to  all  the  equitable  rights  of  the  partners  as  between  themselves. 
And  for  this  purpose  the  holders  of  the  legal  title  are  considered,  in  equity, 
aa  the  mere  trustees  of  those  beneficially  interested  in  the  fund,  not  only 
during  the  existence  of  the  copartnership,  but  also  upon  the  dissolutloa 
thereof  by  the  death  of  some  of  the  copartners,  or  otherwise":  Chancellor 
Walworth,  in  Buchan  v.  Sumner,  2  Barb.  Ch.  199;  47  Am.  Dec.  305.  The 
same  principles  of  equity  which  direct  the  administration  of  real  estate,  the 
legal  title  of  which  is  held  by  the  members  of  the  firm  as  tenants  in  com- 
mon, operate  with  like  force  and  effect  when  this  legal  title  is  held  by  one 
partner  only,  or  even  by  a  third  person,  if  it  is  held  for  the  use  and  benefit 
of  the  firm  jointly:  Nicoll  v.  Ogden,  29  III.  323;  81  Am.  Dec.  311;  UhUr  v. 
SempU,  20  N.  J.  Eq.  288;  Jarvis  v.  Brooks,  27  N.  H.  37;  59  Am.  Dec.  359; 
Pugh  V.  Ctiirie,  5  Ala.  446;  Deveney  v.  Mahoney,  23  N.  J.  Eq.  247;  12  Am. 
Law  Reg.  63;  Digga  v.  Brown,  78  Va.  295;  Rank  v.  Orote,  50  N.  Y.  Sup. 
Ct.  275;  Sfuuika  v.  Klein,  104  U.  S.  18;  Wiegand  v.  Copeland,  7  Saw.  442; 
14  Fed.  Rep.  118. 

For  what  Purposes  Realty  Treated  as  Personalty, — Whether  the  conversion 
of  partnership  realty  into  personalty  prevails  for  all  purposes  is  a  question 
which  Judge  Story  "considered  as  open  to  many  distressing  doubts":  Story 
on  Partnership,  sec.  93.  The  doubts  are  no  less  distressing  now  than  when 
they  first  perplexed  the  learned  judge,  but,  by  considering  the  number  of 
the  adjudications  in  the  two  countries,  it  will  be  readily  ascertained  where 
the  weight  of  the  authorities  in  both  England  and  America  rests;  and  the 
results  thus  ascertained  in  regard  to  the  two  countries  will  be  found  to  be 
in  irreconcilable  conflict  with  each  other.  The  earler  English  decisions  were 
in  favor  of  the  proposition  that  the  conversion  of  realty  into  personalty  ex- 
tended no  further  than  was  necessary  to  an  equitable  adjustment  of  the 
claims  of  the  firm  creditors,  and  of  the  rights  of  the  members  of  the  firm 
between  themselves.  Subject  only  to  those  claims  and  rights,  the  real  prop- 
erty continued  to  be  distinguished  by  its  ordinary  legal  incidents,  and  liable 
to  disposition  according  to  the  rules  of  law.  It  therefore  passed  to  the 
heirs  or  devisees:  Thornton  v.  Dixon,  3  Brown  Ch.  199;  Bell  v.  Phyn,  7  Vea. 
453;  Balmain  v.  Shore,  9  Ves.  501;  Cookson  v.  Cookson,  8  Sim.  529.  But  this 
construction  of  the  law  of  partnership  is  now  certainly  overthrown  in  Eng- 
and:  Essex  v.  Essex,  20  Beav.  442;  Ripley  v.  Waierworth,  7  Ves.  425;  Hough- 
ion  V.  Houghton,  11  Sim.  491;  Broom  v.  Broom,  3  Mylne  &  K.  443;  PhilUpt 
▼.  Phillips,  1  Mylne  &  K.  649;  Fereday  v.  Wightwick,  1  Russ.  &  M.  45;  Craw- 
shay  v.  Maule,  1  Swanst.  459;  Kirkpatrick  v.  Sim,  5  Pat.  App.  525;  Semkrig 
V.  Davies,  2  Dow.  230;  Townshend  y.  Devaynes,  1  Montague  on  Partnership, 
note  2  A.,  Appx.  96;  Mwris  v.  Kearsley,  2  Younge  &  C.  139;  Holroyd  v.  HoU 
royd,  7  Week.  Rep.  426;  Murtagh  v.  Hulhuck,  10  Q.  B.  Div.  473;  13  Irish 
Law  Rep.  275;  Waterer  v.  Waterer,  15  L.  R.  Eq.  401.  After  fully  consid- 
ering the  decisions  then  existing,  the  vice-chancellor,  in  a  leading  case  on 
this  subject,  thus  summed  up  his  own  reasons  and  the  result  to  which  those 
reasons,  as  well  as  the  prior  adjudications,  led  him:  "I  should,  therefore, 
feel  no  hesitation  in  coming  to  this  conclusion,  that  the  mere  contract  of 
partnership,  without  any  express  stipulation,  involves  in  it  an  implied  con- 
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tract,  quite  as  stringent  as  if  it  were  expressed,  that,  at  the  (llssolation  of 
the  partnership,  all  the  property  then  belonging  to  the  partnership,  whether 
it  be  ordinary  stock  in  trade,  or  a  leasehold  interest,  or  a  fee  simple  estate 
in  land,  shall  be  sold,  and  the  net  proceeds,  after  satisfying  all  partnership 
debts  and  liabilities,  be  divided  among  the  partners;  and  that  each  partner 
and  the  representatives  of  any  deceased  partner  have  a  right  to  insist  on 
this  being  done.  Now,  if  it  be  established  that,  by  the  contract  of  part- 
nership, all  the  partnership  property  is  to  be  sold  at  the  dissolution  of  the 
partnership,  then  any  real  property  which  has  become  the  property  of  the 
partnership  becomes,  by  force  of  the  partnership  contract,  converted  into 
personalty;  and  that,  not  merely  as  between  the  partners  to  the  extent  of 
discharging  the  partnership  debts,  but  as  between  the  real  and  personal 
representatives  of  any  deceased  partner":  Darby  v.  Darby,  3  Drew.  505. 
In  a  case  decided  by  the  court  of  appeals  of  Kentucky,  it  was  said:  "  Upon 
a  review  of  the  authorities,  the  analogies,  and  reasons  of  the  law,  we  con- 
elude  that  a  safe  and  reliable  rule  may  be  deduced  as  to  that  class  of  prop- 
erty to  which  this  evidently  belongs;  that  is,  when  property  is  bought  with 
partnership  funds,  to  be  used  in  carrying  on  and  facilitating  the  partnership 
business,  and  operations  and  profits,  it  is  then  partnership  property,  im- 
pressed with  the  characteristic  of  personalty  for  any  and  all  purposes,  not 
only  as  between  the  partners  inter  se  and  the  firm  aud  its  creditors,  but  also 
as  to  distribution  between  the  administrators,  distributees,  and  heirs":  Corn' 
wall  v.  Cormoall,  6  Bush,  369;  Bank  of  Louisville  v.  Ilall,  8  Bush,  678.  This 
language  was  cited  with  apparent  approval  in  a  subsequent  case,  but  was 
not  there  relevant,  because  the  court  determined  that  the  circumstances 
were  not  such  as  to  impress  upon  the  realty  in  question  the  character  of 
partnership  estate:  Lowe  v.  Lowe,  13  Bush,  688.  The  later  decisions  in  this 
state,  however,  modify  the  earlier  and  bring  the  law  as  there  understood 
into  substantial  harmony  with  what  we  shall  hereafter  state  to  be  the  Amer- 
ican rule  upon  the  subject:  Duncan  v.  Duncan,  93  Ky.  37;  40  Am.  St.  Rep. 
159;  Carter  v.  Flexner,  92  Ky.  400,  405.  In  a  Virginia  case  the  English 
doctrine  was  adopted  to  the  extent  of  decreeing  a  sale  at  the  instance  of  a 
surviving  partner  of  the  real  property  of  the  partnership,  though  such  sale 
was  not  necessary  for  the  discharge  of  the  firm  obligations,  and  was  asked 
for  only  on  the  ground  that  it  was  for  the  best  interests  of  all  concerned: 
Pierce  v.  Trigg,  10  Leigli,  423. 

The  American  theory  is  that  the  legal  title  of  the  partnership  realty  is 
held  by  the  copartners  as  tenants  in  common,  subject  in  equity  to  be  applied 
to  the  payment  of  the  debts  of  the  firm;  and  that  when  such  debts  are  paid 
all  "  the  incidents  and  qualities  of  real  estate  revive";  that  the  trust  in  favor 
of  the  partnership  exists  only  in  behalf  of  partnership  objects  and  liabilities, 
and  these  being  fully  discharged,  the  legal  title  is  released  from  all  trusts, 
and  will  descend  to  the  heir  as  in  the  case  of  any  other  tenancy  in  common: 
Piper  V.  Smith,  1  Head,  93;  McAllister  v.  Montgomery,  3  Hayw.  (Tenn.)  94; 
Yeatman  v.  Wood,  6  Yerg.  21;  27  Am.  Dec.  452;  Scruggs  v.  Blair,  44  Miss. 
406;  Ooodburn  v.  Stevens,  5  Gill,  1;  Rice  v.  Barnard,  20  Vt.  479;  50  Am. 
Dec.  54;  Holland  v.  Fuller,  13  Ind.  195;  TilUnghast  v.  Champlin,  4  R.  I. 
173;  67  Am.  Dec.  510;  Sumner  v.  Hampson,  8  Ohio,  328;  32  Am.  Dec.  722; 
Hanffw.  Hou-ard,  3  Jones  Eq.  440;  Collins  v.  Warren,  29  Mo.  236;  iVilcox  v. 
Wilcox,  13  Allen,  252;  Williamson  v.  Fontain,  7  Baxt.  212;  Breioerv,  Bi-oxcne^ 
68  Ala.  210;  Martin  v.  Morris,  62  Wis.  418;  Strong  v.  Lord,  107  111.  25;  Hewitt 
V.  Rankin,  41  Iowa,  35;  Galbraith  v.  Tracy,  153111.  54;  46  Am.  St.  Rep.  867. 
In  a  very  recent  decision  denying  tlie  application  of  an  administrator  uiada 
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to  a  court  of  equity,  asking  that  certain  realty  might  be  converted  into  per- 
sonalty, the  American  rule,  and  the  reasons  on  which  it  rests,  were  stated  by 
the  court  as  follows:  "Neither  the  ground  of  interposition  nor  the  mode  of 
its  exercise  is  changed  by  the  decease  of  the  party  in  whose  behalf  it  is  re» 
quired.  His  representatives  are  substituted  in  his  place.  Their  rights  aie 
derivative  merely.  Equities  between  them,  if  any  there  be,  are  subordi- 
nate and  posterior  to  those  which  spring  from  the  relation  of  copartnership. 
The  conversion  of  real  estate  into  personalty  is  worked,  if  at  all,  for  the  pur- 
pose of  adjusting  the  affairs  of  the  partnership.  It  would  seem,  therefore, 
that  the  conversion  should  be  made  only  when  and  so  far  as  required  for 
that  purpose;  and  that  the  effect  upon  the  descent  or  distribution  of  the 
share  of  a  deceased  partner  among  his  representatives  should  be  regarded  as 
incidental  merely,  and  not  an  end  for  which  the  interference  of  a  court  of 
equity  is  to  be  sought.  In  view  of  the  grounds  and  purposes  of  such  equi- 
table conversion,  even  regarding  all  the  partnership  real  estate,  however  the 
le^al  title  may  be  held,  as  held  in  trust  for  the  partnership,  this  court  are 
disposed  to  hold,  notwithstanding  the  great  weight  of  authority  to  the  con 
trary  elsewhere,  that  such  real  estate  is  to  be  converted  into  personalty  only 
when  such  conversion  is  required  for  the  payment  of  claims  against  the 
partnership  which  are  in  the  nature  of  debt.  Balances  due  to  individual 
partners,  for  advances  to  the  firm,  or  for  payments  made  in  its  behalf, 
come  within  this  definition.  So,  also,  may  capital  furnished  by  one  part- 
ner, when  by  the  terms  upon  which  it  was  furnislied,  or  from  the  nature 
and  necessity  of  the  case,  it  is  to  be  repaid  in  specific  amounts,  in  order  to 
reach  the  net  result,  or  body  of  the  partnership  interests,  to  which  the  pro- 
portional rights  or  shares  of  the  several  partners  attach.  In  short,  whatever 
is  required  to  be  paid  or  measured  in  precise  sums  must  be  so  adjusted;  and 
real  estate,  converted  for  that  purpose,  undoubtedly  becomes  personalty, 
and  is  entitled  to  be  distributed  as  such  when  paid  over  to  the  party  en- 
titled. But  the  shares  in  the  bo  ly  of  the  partnership  property,  those  inter- 
ests which  are  not  measured  by  precise  amounts,  but  consist  in  a  common 
proprietorship  after  all  special  claims  are  satisfied,  stand  upon  different 
footing.  These  interests  are  determined  by  the  proportions  fixed  by  the 
articles  or  organic  law  of  the  partnership.  When  the  beneficial  interests 
and  the  legal  title  correspond,  it  has  already  been  decided  that  the  rights 
of  the  partners  in  real  estate  so  held  will  be  left  to  adjust  themselves  by 
descent  of  the  legal  title,  with  its  incidents,  as  real  estate  of  the  several 
partners,  held  in  common.  When  the  legal  title  is  otherwise  held,  it  is 
held  in  trust;  and  the  equitable  title  descends  in  like  manner  and  with  like 
incidents,  except  as  to  dower.  The  office  of  equity  in  such  cases  is  merely 
to  declare  the  trusts,  and  compel  the  legal  title  to  serve  the  equitable  in- 
terests. This  is  accomplished  by  directing  such  conveyances  as  will  make 
the  legal  title  of  the  several  parties  conform  to  their  respective  beneficial  in- 
terests. By  the  rule  above  indicated,  all  partnership  rights  and  obligations 
are  secured,  and  all  equities  growing  out  of  that  relation  are  met  and  an- 
swered. To  require  equitable  interference  to  go  further,  and  convert  all 
real  estate  into  personalty,  for  the  mere  purpose  of  a  division,  seems  to  us  to 
be  an  unnecessary  invasion  of  the  rights  of  the  copartners,  and,  when  under- 
taken in  the  interest  of  one  class  of  the  representatives  of  a  deceased  partner 
against  another  class  of  representatives  of  the  same  partner,  it  seems  to  be 
a  departure  from  the  legitimate  sphere  of  equitable  jurisdiction.  It  is  not 
the  province  of  equity  to  seek  to  counteract  or  modify  the  operation  of  the 
laws  of  descent  and  distribution":  Shearer  v.  Sheave?;  98  Mass.  111.    Bat 
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the  partnership  realty  will,  in  all  cases,  be  treated  as  partnership  assets  so 
far  as  may  be  necessary  to  do  complete  equity  between  the  partnership  and 
its  creditors,  and  between  the  several  members  of  the  firm.  Hence,  each 
of  the  partners  has  a  lien  on  the  partnership  realty  to  secure  the  payment 
of  any  balance  which  may  remain  due  him  upon  a  final  adjustment  of  the 
partnership  accounts:  Arnold  v.  Wainwright,  6  Minn.  358;  80  Am.  Dec. 
448;  Roberts  v.  McCarly,  9  Ind.  16;  68  Am.  Dec.  604;  Pepper  v.  Pepper,  24 
III.  App.  316;  Biggs  v.  Brown.  78  Va.  292;  Mutrell  v.  Mandelbaum,  85  Tex. 
22;  34  Am.  St.  Rep.  777;  and  neither  can  avoid  this  lien  by  compelling  a 
partition  of  the  property:  Baird  v.  Baird,  1  Dev.  &  B.  Eq.  524;  31  Am. 
Dec.  399;  Planner  v.  Moore,  2  Jones,  123,  The  right  wliich  a  partner  has 
of  insisting  upon  the  application  of  firm  property  to  the  payment  of  firm 
indebtedness  in  preference  to  its  application  to  the  payment  of  indebtedness 
due  from  the  members  of  the  firm  has  resulted  in  an  equity  being  declared 
to  exist  in  favor  of  the  creditors  of  the  copartnership.  Hence,  the  general 
rule  that  unless  the  partners  have  as  between  themselves  waived  the  right 
to  have  partnership  property  first  applied  to  the  extinction  of  partnership 
obligations,  the  firm  creditors  are  entitled  to  a  preference  over  the  creditors 
of  any  member  thereof  in  the  disposition  of  its  assets.  This  rule  applies 
to  partnership  realty  as  well  as  to  personalty,  and  therefore  the  creditors 
of  tiie  partnership  are  entitled  to  pursue  such  proceedings  as  may  be  requi- 
site to  prevent  the  application  of  the  firm  realty  to  the  payment  of  indi- 
vidual debts,  and  to  compel  such  realty  to  be  applied  to  the  satisfaction  of 
the  partnership  obligations:  Pepper  v.  Thomas,  85  Ky.  539;  Messer  v.  Alesser, 
69  N.  H.  375;  Paige  v.  Paige,  71  Iowa,  .SI 8;  60  Am.  Rep.  799;  Divine  v.  Mit- 
chum,  4  B.  Mon,  488;  41  Am.  Dec.  241,  There  is  no  doubt  that  a  levy  upon 
partnership  lands  under  an  execution  or  attachment  against  a  partner  will 
iu  equity  be  treated  as  subordinate  to  a  subsequent  levy  under  a  like  writ 
Issued  against  the  partnership:  Willis  v.  Freeman,  35  V't.  44;  82  Am.  Dec.  619; 
Page  v.  Thomas,  43  Ohio  St.  38;  54  Am.  Rep.  788;  Buchan  v.  Sumner,  2  Barb. 
Ch.  165;  47  Am.  Dec.  305;  and  in  some  instances  this  rule  has  been  deemed 
applicable  to  proceedings  at  law:  Meily  v.  Wood,  71  Pa.  St.  488;  10  Am. 
Rep.  719;  Jarvis  v.  Brooks,  27  N.  H.  37;  59  Am.  Dec.  359,  Subject  to  the 
rights  of  the  partners  and  of  partnership  creditors  to  have  the  partnership 
realty  applied  to  the  extinction  of  partnership  obligations,  it  is  regarded  in 
America  as  vested  in  the  heirs  or  devisees  of  a  deceased  partner  in  the  same 
manner  as  if  its  owners  had  been  cotenants  merely:  Summey  v.  Patton, 
Winst.  Eq.  52;  86  Am.  Dec.  451;  Fosters  Appeal,  74  Pa,  St.  391;  15  Am. 
Rep.  553;  Yeatman  v.  Woods,  6  Yerg.  20;  27  Am.  Dec,  452,  As  to  the 
right  to  the  possession  of  partnership  realty,  the  decisions  are  strangely 
infrequent.  As  between  the  surviving  partner  and  tlie  heirs  or  devisees  of 
a  deceased  partner,  have  they  tiie  right  to  be  in  possession  of  the  property, 
or  is  their  right  of  possession  postponed  until  after  the  partnership  business 
has  been  settled  and  it  is  ascertained  that  the  real  property  will  not  be 
required  to  satisfy  personal  obligations?  The  rational  answer  would  seem 
to  be  that  if  the  property  is  necessary  for  the  firm  business  while  the  sur- 
viving  partner  is  proceeding  in  good  faith  to  close  it  up,  or  if  its  rents  and 
profits  or  the  value  of  the  realty  must  be  applied  to  the  satisfaction  of  firm 
obligations,  then  that  the  surviving  partner  is  entitled  to  remain  in  exclu- 
sive possession:  Shearer  v.  Paine,  12  Allen,  289.  In  proceedings  at  law  to 
recover  possession  against  third  persons  the  surviving  partner  cannot 
recover  unless  entitled  to  do  so  in  his  ca[iacity  ais  a  tenant  in  common: 
Robinson  v,  Roberts,  31  Conu,  145;  especially  when  it  does  not  appear  that 


74  GoLDTHWAiTE  V,  Jannet.  [Alabama, 

the  real  properly  is  used  for  firm  purposes  or  required  to  meet  its  obliga« 
tions:  Baierv,  Middlehrookn,  81  Ga.  491.  If  the  legal  title  has  been  taken  in 
the  name  of  one  partner  only,  the  other  cannot  compel  a  conveyance  to  him  of 
his  moiety  until  the  partnership  obligations  have  been  satisfied:  Kruaclike  v. 
Stefan,  83  Wis.  373.  If  the  partnership  articles  provide  for  the  continu- 
ance of  the  partnership,  notwithstanding  the  death  of  a  partner,  his  heirs 
are  not,  while  the  partnership  continues,  entitled  to  the  possession  of  any 
of  the  partnership  real  estate:  Leaf's  Appeal,  105  Pa.  St.  605.  The  right 
of  the  widow  of  a  deceased  partner  to  dower  in  partnership  lands  is  subor- 
dinate to  the  equities  of  the  surviving  members  of  the  partnership  and  of 
its  creditors:  Andrews  v.  Brown,  24  Ala.  437;  56  Am.  Dec.  252;  Greene  t. 
Oreene,  1  Ohio,  535;  13  Am.  Dec.  642;  Sumner  v.  Hampson,  8  Ohio,  328;  32 
Am.  Dec.  722;  Foster's  Appeal,  74  Pa.  St.  391;  15  Am.  Rep.  553;  Robimon 
Bank  v.  Miller,  153  111.  244;  46  Am.  St.  Rep.  883.  Such  right  may  be 
urged  with  success  whenever  the  lands  are  not  required  to  meet  obligations 
against  the  partnership,  whether  in  favor  of  the  creditors  or  of  the  survir- 
ing  partners:  Brewer  v.  Browne,  68  Ala.  210;  Markham  T.  Merrett,  7  How. 
(Miss.)  437;  40  Am.  Dec.  76. 

Sale  and  Conveyance  by  One  Partner. — At  law,  as  we  have  seen,  the  part- 
ners are  tenants  in  common  of  their  realty.  Each  can  therefore  convey  hia 
undivided  interest,  and  neither  can  convey  any  part  of  the  interest  of 
hia  copartners:  Jackson  v.  Stanford,  19  Ga.  15;  Anderson  v.  Tompkins,  1 
Brock.  463;  Whitmans.  BoHon  etc.  R.  R.,  3  Allen,  133;  Turbevillev.  Ryan,  1 
Humph.  113;  34  Am.  Dec.  622.  And  during  the  continuance  of  the  copart- 
nership the  rule  is,  in  equity,  the  same  as  at  law.  No  matter  how  absolute 
the  conversion  of  the  realty  into  personalty  may  be,  "each  partner  is  re- 
quiretl,  both  at  law  and  in  equity,  to  join  in  every  conveyance  of  real  estate 
in  order  to  pass  the  entirety  thereof  to  the  grantee;  and  if  only  one  part- 
ner executes  it,  whether  it  be  in  his  own  name  or  in  that  of  the  firm,  the 
deed  will  not  ordinarily  convey  any  more  than  hia  own  share  or  interesf'i 
Story  on  Partnership,  sec.  94;  Davit  v.  Christian,  15  Gratt.  36;  Ruffner  v. 
McConnell,  17  111.  212;  63  Am.  Dec.  362;  CaUioell  v.  Parmer,  56  Ala.  405; 
Dillon  V.  Brown,  11  Gray,  179;  71  Am.  Dec.  700;  Coles  v.  Coles,  15  Johns. 
159;  8  Am.  Dec.  231.  The  deed  by  one  partner  of  firm  realty,  in  discharge 
of  a  firm  debt,  transfers  both  the  legal  and  the  equitable  title  to  such  part- 
ner's moiety:  Van  Brunt  v.  Applegate,  44  N.  Y.  544.  If,  however,  the  title 
stands  in  the  firm  name,  one  of  the  partners  may,  by  the  previous  authori- 
Bation  or  the  subsequent  ratification  of  his  copartners,  in  that  name  convey 
or  mortgage  the  whole  of  the  property,  and  the  conveyance  or  mortgage 
will  be  respected  at  law  as  well  as  in  equity:  Frosi  v.  Wolf,  77  Tex.  456;  19 
Am.  St  Rep.  761;  Ferguson  v.  Hanauer,  56  Ark.  179;  Stromanv.  Varn,  19 
S.  C.  307;  Baldwin  v.  Richardson,  33  Tex.  16;  Salinas  v.  Bennett,  33  S.  C. 
285;  Wilson  v.  Hunter,  14  Wis.  683;  80  Am.  Dec.  795.  If  the  partner- 
ship  is  one  for  the  buying  and  selling  of  real  property,  and  in  which  it  it 
therefore  treated  as  a  commodity,  each  of  the  partners  has  a  general  author- 
ity to  act  in  the  purchase  and  sale  of  the  realty  contemplated  by  the  firm 
business,  and  a  contract  of  sale  executed  by  one  of  the  partners  in  the  firm 
name  is  valid,  and  a  conveyance  in  pursuance  thereof  may  be  compelled  in 
equity:  RoveUky  v.  Brown,  92  Ala.  522;  25  Am.  St.  Rep.  83;  Chester  v. 
Dickerson,  54  N.  Y.  1;  13  Am.  Rep.  550;  Thompson  v.  Bowman,  6  Wall. 
316;  Robinson  v.  Crowder,  4  McConl,  519;  17  Am.  Dec.  762;  Batty  y.  Adama 
County,  16  Neb.  44.  One  of  the  partners  may  sell  all  his  interest  in  the 
firm  either  to  his  copartners  or  to  a  third  person,  and  such  sale  will  include 
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the  partnership  real  estate,  and  whether  it  conveys  the  legal  title  or  not, 
irill  convey  an  equity  superior  to  that  of  any  subsequent  purchaser  from,  or 
grantee  of,  such  partner  acquiring  his  interest  with  notice  of  the  sale,  either 
express  or  implied:  Collner  v.  Oreig,  137  Pa.  St.  606;  21  Am.  St.  Rep.  899; 
Murrellv.  Mandelbaum,  85  Tex.  22;  34  Am.  St.  Rep.  777.  In  Kentucky  it  has 
been  held  that  a  division  of  partnership  lands  is  void  unless  evidenced  by  a 
writing,  and  if  either  or  both  have  taken  possession  under  a  parol  p;\rtition, 
that  either  may  repudiate  the  agreement  and  reclaim  possession:  Duncan  v. 
Duncan,  93  Ky.  37;  40  Am.  St.  Rep.  159.  Upon  the  decease  of  any  of  the 
members  of  a  firm,  the  survivors  are  invested  with  a  power  which  they  did 
not  before  possess.  The  realty  of  the  late  firm  is  so  far  converted  into  per- 
sonalty, in  equity,  as  to  be  subject,  like  choses  in  action  or  any  other  per- 
sonal assets,  to  be  sold  by  the  survivors,  if  such  sale  is  neces'^ary  to  pay 
the  partnership  debts.  A  deed  executed  by  the  survivors  in  pursuance  of 
such  sale  does  not,  except  in  Tennessee  {Solomon  v.  Filzjerald,  7  Heisk.  552), 
convey  the  legal  title  of  the  deceased  copartner,  for  that  is  vested  in  his 
heirs  by  operation  of  the  law  of  descent;  but  it  does  convey  the  entire 
equitable  title,  and  the  purchaser  "  may  call  on  the  heir  for  the  legal  title 
and  compel  him  to  convey":  Andrews  v.  Brown,  21  Ala.  443;  56  Am.  Dec. 
252;  Delmonico  v.  OuUlaume,  2  Sand.  Oh.  3G6;  Broom  v.  Broom,  3  Mylue  & 
K.  3i3;  Dupuy  v.  Leavenworth,  17  Cal.  268;  Barton  v.  Lovejoy,  56  Minn. 
380;  45  Am.  St.  Rep.  482;  Hanson  v.  Metcalf,  46  Minn.  25;  Shanks  v.  Klein, 
104  U.  S.  18;  Keith  v.  Keith,  143  Mass.  262;  Eiston  v.  Gartwright,  84  Mo. 
27;  Buffum  v.  Buffum,  49  Me.  108;  77  Am.  Dec.  249;  though  it  is  executed 
by  the  surviving  partner  in  his  own  name,  and  does  not  purport  to  con- 
vey any  title  other  than  his:   Dyer  v.  Morse,  10  Wash.  492. 

Purchasers  and  Encumbrancers  without  Notice. — The  conveyance  of  his  undi- 
vided interest  which  either  partner  may  make  during  the  continuance  of 
the  partnership  is,  if  made  to  a  purchaser  with  actual  or  constructive  notice, 
subject  to  the  trusts  then  existing  against  the  realty  conveyed  in  favor  of 
the  partners  and  the  creditors  of  the  firm.  In  this,  as  in  all  other  cases,  a 
vendee  with  notice  obtains  no  rights  superior  to  those  held  by  the  vendor* 
Kistner  v.  Sindlinger,  33  Ind.  117;  Priest  v.  Chateau,  85  Mo.  398;  55  Am. 
Rep.  373;  Cunningham  v.  Ward,  30  W.  Va,  572;  Edgar  v.  Donnelly,  2  Munf. 
S87;  Home  v.  Carr,  I  Sum.  174;  Ross  v.  Henderson,  11  N.  C.  170;  Williams 
V.  Love,  2  Head,  SO;  73  Am.  Dec.  191.  And,  on  the  other  hand,  there 
seems  to  be  no  doubt  that  a  vendee  or  a  mortgagee  of  a  partner  will  obtain 
both  the  legal  and  the  equitable  title  to  the  moiety  purchased  by  him,  and 
will  hold  the  same  free  from  all  trusts  of  which  he  had  no  notice,  actual  or 
constructive,  at  the  date  of  his  purchase:  McNeil  v.  Congregational  Society, 
66  Cal.  110;  Arnolds.  Wainwright,  6  Minn.  358;  80  Am.  Dec.  448;  and,  fur- 
ther,  that  the  fact  of  which  he  must  have  notice  is  not  merely  that  his 
vendor  was  a  partner  as  well  as  a  cotenant,  but  that,  on  account  of  such 
partnership,  the  realty  was  in  equity  liable  to  certain  liabilities  then  exist-* 
ing:  Buchan  v.  Sumner,  2  Barb.  Cli.  198;  47  Am.  Dec.  305;  Buck  v.  Winv^ 
11  B.  Hon.  320;  Frinkv.  Branch,  16  Conn.  270;  Forde  v.  Perron,  4  Munf.  316; 
McDermotv.  Laurence,  7  Serg.  &  R.  441;  10  Am.  Dec.  486;  Hale  v.  Henrie,  2 
Watts,  143;  27  Am.  Dec.  289;  Hale  v.  Plummer,  6  Ind.  121;  Abbott's  Appeal, 
60  Pa.  St.  238;  Robinson  Bank  v.  Miller,  153  111.  244;  46  Am.  St.  Rep.  883. 
But  notice  "  will  be  implied  whenever  the  circumstances  are  such  as  to  justify 
the  presumption  that  the  purchaser  either  knew  or  remained  willfully  igno- 
wuit":  1  Lead.  C»8.  Eq.  241;  Tillinghast  v.  Charnplin,  4  R.  I.   173;  67  Am. 
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Dec.  510.  As  between  the  partners  and  creditors  of  one  of  the  partners,  it 
cannot  be  shown,  according  to  the  decisions  in  Pennsylvania,  that  a  deed 
which  is  apparently  made  to  the  partners  as  tenants  in  common  was,  in 
fact,  a  conveyance  to  them  to  hold  as  partnership  assets.  "Partners  who 
take  a  deed  in  their  individual  right  as  tenants  in  common  stand  in  a  dif< 
ferent  relation  to  the  public  "  from  that  in  which  they  stand  toward  each 
other.  "Their  acts  tend  to  mislead  both  purchasers  and  creditors  trusting 
to  the  apparent  stale  of  the  title.  Partners,  being  the  owners  of  the  money 
which  pays  for  the  title,  have  the  power  of  directing  its  application  to  suit 
their  own  purposes,  and  can,  if  they  choose,  always  secure  the  identity  of 
its  character  in  the  kind  of  title  they  take  for  it.  If,  therefore,  they  take 
title  for  themselves  as  tenants  in  common,  instead  of  as  partners,  they,  by 
their  own  election,  stamp  the  character  of  the  title  as  to  those  who  after- 
ward deal  with  them It  is  contended  by  the  appellant  that  a  cred- 
itor is  not  within  the  recording  acts,  and  not  entitled  to  notice  of  tiie  true 
character  of  the  title.  It  is  true  that  the  recording  acts  extend  only  to 
purchasers  and  mortgagees,  and  their  effect  is  to  defeat  an  unrecorded  deed 
as  to  subsequent  purchasers  and  mortgagees  witliout  notice  of  it,  while  a 
creditor  is  not  protected  against  the  unrecorded  deed,  but  must  stand  on 
the  title  as  it  was  in  fact  when  his  lien  attached.  This  is  very  different, 
however,  from  the  use  of  parol  evidence  to  alter  the  effect  of  a  deed  which 
itself  displays  the  title.  To  alter  a  deed  so  as  to  make  it  of  different  im- 
port offends  against  the  spirit  of  all  those  laws  made  to  protect  the  public 
against  fraud  and  secret  titles,  and  prevent  a  change  of  right  to  the  prejudice 

of  those  who  deal  upon  the  apparent  legal  operation  of  the  instrument 

It  is  very  clear  that  honest  creditors  who  are  led  to  give  credit  to  the  indi- 
vidual partners  on  the  apparent  state  of  the  title  in  them  individually  ought 
not  to  be  met  afterward  by  a  change  of  the  face  in  the  deed,  by  which  it 
takes  a  partnership  aspect  contrary  to  its  terms  ":  Ehhert's  Appeal,  70  Pa. 
St.  81;  Abbott's  Appeal,  50  Pa.  St.  238;  Collnerv.  Greig,  137  Pa.  St.  606;  21 
Am.  St.  Rep.  899.  In  this  case  the  contest  was  between  a  creditor  of  one 
of  the  partners  and  another  partner,  the  latter  claiming  that  the  real  estate 
should  be  held  as  partnership  assets,  and  its  proceeds  applied  to  the  pay- 
ment of  a  sum  found  to  be  due  to  him  from  the  firm.  If,  however,  the  con- 
test had  arisen  between  the  creditors  of  one  partner  and  the  creditors  of  the 
firm,  the  decision  would  have  been  the  same,  for  the  courts  of  this  state 
seem  to  have  uniformly  decided  that  parol  evidence  is  not  admissible  to 
show  that  lands  apparently  held  by  a  tenancy  in  common  are,  in  fact,  held 
in  partnership,  and  therefore  pledged  to  partnership  creditors:  Lefevre^a 
Appeal,  69  Pa.  St.  125;  8  Am.  Rep.  229;  Hale  v.  Henrie,  2  Watts,  144;  27 
Am.  Dec.  289;  Ridgway's  Appeal,  15  Pa.  St.  181;  53  Am.  Dec.  586;  Erwint 
Appeal,  39  Pa.  St.  537;  SO  Am.  Dec.  542;  OverhoWs  Appeal,  12  Pa.  St.  222; 
51,  Am.  Dec.  598;  Cummi»g<i'  Appeal,  25  Pa.  St.  269;  64  Am.  Dec.  695;  Ap- 
peal of  Second  Nat.  Bank,  83  Pa.  St.  203;  HoWa  Appeal,  98  Pa.  St.  257;  but 
for  tiie  purpose  of  establishing  the  rights  of  the  partners  in  a  litigation 
between  themselves  such  evidence  is  admissible:  Abbott'8  Appeal,  50  Pa.  St. 
257. 

The  very  recent  English  decisions  have  determined  that  the  possession  of 
lands  for  partnership  purposes  by  the  cotenants  thereof  is  such  a  notice  to 
third  persons  that  they  may  be  partnership  assets,  as  to  place  them  upon 
inquiry  in  reference  to  the  true  nature  of  the  title,  and  that  either  partner 
may  insist  upon  the  partnership  character  of  the  realty  as  against  all  per- 
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sons  dealing  with  his  copartner  and  having  notice  of  the  use  of  the  lands  for 
partnership  purposes:  Cavander  v.  Bulteel,  29  L.  T.,  N.  S.,  710;  L.  R.  9  Ch. 
App.  79.  This  appears  to  us  to  be  a  reasonable  application  of  the  rule  that 
"if  a  person  is  in  possession  of  property,  notice  of  the  title  under  which  he 
is  in  possession  must  be  attributed  to  every  one  who  deals  with  that  prop- 
erty," 


Drake  v.  Lady  Ensley  Coal,  Iron  and  Rail- 
way Company. 

[102  Alabama,  501.] 

Watercourse— Deposit  from  Mines. — The  owner  of  lands  through  which 
a  watercourse  runs  and  who  therewith  washes  ores  mined  on  his  land 
and  returns  the  water  to  the  stream  polluted  so  as  to  be  untit  for  wa- 
tering stock,  and  other  domestic  uses,  is  answerable  in  damages  to  the 
riparian  proprietors  of  the  land  thus  injured  by  its  pollution. 

Practice. — An  Action  on  the  Case  is  the  proper  remedy  to  recover  com- 
pensation for  injuries  by  a  riparian  proprietor  from  the  pollution  of  the 
waters  of  a  stream  running  through  his  land. 

Waters — Measdre  of  Damages  for  Pollctinq. — In  an  action  by  an  ex- 
ecutor for  the  pollution  of  waters  running  through  the  land  of  his  tes- 
tator, where  there  is  some  evidence  showing  injuries  of  a  permanent 
character,  the  court  has  no  right  to  restrict  the  amount  of  recovery  to 
the  diminution  of  the  rental  value  for  one  year.  The  difiFerence  be- 
tween the  value  with  and  without  the  permanent  injury  is  recoverable. 

Action  by  the  executor  of  J.  M.  Kirk  against  the  defend- 
ant railway  company  to  recover  damages  to  the  testator's 
estate  from  the  pollution  of  a  stream  which  ran  through  his 
land.  In  the  original  and  in  the  amended  complaint  tres- 
pass and  an  action  on  the  case  were  joined.  A  demurrer  to 
the  amended  complaint  on  the  ground  that  it  "joins  sepa- 
rate and  distinct  injuries  and  trespasses  and  embodies  a 
claim  for  separate  and  distinct  trespasses  and  injuries  in  the 
same  count"  was  sustained.  To  the  complaint  as  further 
amended  the  defendant  pleaded  the  general  issue  and  spe- 
cial pleas,  among  which  was  included  the  statute  of  limita- 
tions for  one  year.  A  demurrer  interposed  to  this  plea  of 
the  statutes  of  limitation  was  overruled.  The  defendant 
sought  to  exclude  himself  from  liability  by  proving  that  the 
ore  had  to  be  washed  in  order  to  prepare  it  for  marketable 
use.  Plaintiff  in  response  to  this  evidence  proved,  on  his 
part,  that  the  defendant  by  the  use  of  proper  dams  could 
have  held  the  water  until  it  was  almost  entirely  rid  of  the 
refuse  from  the  ores,  and  could  thereby  have  prevented  dam- 
ages  to    the    land  described  in  the  complaint.     The  court 
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charged  the  jury  that  the  plaintiflF  could  not  recover  in  this 
case  damages  to  the  realty  by  reason  of  any  trespass,  and 
that  his  right  of  recovery  was  limited  to  the  depreciation  of 
the  rental  value  of  the  farm  for  the  year  next  preceding  the 
commencement  of  the  suit.  The  plaintiflF  excepted  to  the 
refusal  of  the  court  to  charge  that  if  the  defendant  knowingly 
used  the  water  of  the  creek  in  such  a  manner  that  it  natur- 
ally resulted  in  injury  to  the  plaintiff's  land,  then  that  the 
defendant  is  guilty  of  trespass,  and  the  plaintiff  entitled  to 
recover  all  the  damages  he  sustained  from  the  injury,  not  ex- 
ceeding the  amount  named  in  the  complaint,  and  also  that 
the  plaintiff  could  recover  in  this  suit  for  permanent  injuries 
caused  to  the  land  during  the  year  next  preceding  the  com- 
mencement of  the  suit,  and  further  that  if  the  defendant  by 
the  washing  of  ores  caused  refuse  matter  to  be  carried  down 
stream  and  deposited  on  the  plaintiff's  land  and  on  the  banks 
and  bed  of  the  creek,  and  such  deposit  was  injurious  to  the 
land,  then  that  the  plaintiff  is  entitled  to  recover  such  amount 
of  damages  as  is  required  to  remove  the  deposit,  if  this 
amount  is  less  than  the  depreciation  in  value  of  the  whole, 
farm,  but  if  this  amount  is  greater  than  the  depreciation, 
then  that  the  plaintiff  is  entitled  to  recover  the  difference  in 
the  value  of  the  farm  before  the  deposits  were  put  there  and 
its  value  at  the  time  the  suit  was  instituted.  The  court,  as 
requested  by  defendant,  instructed  the  jury  that  the  plaintiff 
was  not  entitled  to  recover  anything  in  this  action  for  the 
trespass  by  the  defendant.  Judgment  for  the  defendant; 
plaintiff  appealed. 

Kirk  &  Almon,  for  the  appellant. 

W.  I.  Bullock,  contra. 

****  Coleman,  J.  This  action  was  instituted  to  recover 
damages  for  an  alleged  injury  to  realty.  The  complaint  con- 
sists of  several  counts,  some  of  which  were  framed  in  tres- 
pass and  others  in  case.  The  important  questions  for 
consideration  and  the  decision  of  which  will  determine  *"* 
the  several  assignments  of  error,  are:  1.  Whether  the  facts 
will  support  the  complaint  in  either  of  its  aspects?  and  if  so, 
2.  Whether  the  proper  action  is  trespass  or  case?  and  3.  If 
the  action  is  maintainable,  what  is  the  proper  measure  of 
damages? 

The  trial  court  held  that  the  action  should  be  in  case,  that 


Nov.  1893.]     Drake  v.  Lady  Ensley  Coal  etc.  Co.  79 

the  statute  of  limitations  for  one  year  applied,  and  that  the 
proper  measure  of  damages  was  the  diminution  of  the  rental 
value  for  one  year  preceding  the  bringing  of  the  action.  The 
undisputed  facts  show  that  for  many  years  prior  and  up  to 
the  time  of  his  death,  which  occurred  in  the  year  1890,  plain- 
tiff's testator  had  owned  and  been  in  possession  of  the  lands 
claimed  to  have  been  damaged,  cultivating  them  as  a  farm, 
and  since  his  death  the  plaintiff,  as  executor,  had  been  in 
possession  of  the  lands.  That  through  the  lands  there  flowed 
a  creek  of  clear,  healthy  water,  useful  for  and  used  for  wa- 
tering stock,  and  at  times  for  drinking  purposes;  that  defend- 
ant owned  a  tract  of  land  above  the  land  of  plaintiff  on  the 
same  creek,  from  which  for  five  or  six  years  previous  to  the 
bringing  of  the  suit  defendant  had  been  engaged  in  mining 
iron  ore,  and  washing  its  ore  with  the  waters  of  the  creek. 
That  for  this  purpose  the  water  was  pumped  into  large  res- 
ervoirs, and,  after  utilizing  the  water  in  washing  the  iron  ore, 
it  was  allowed  to  escape  in  a  way  so  as  to  return  to  its  nat- 
ural channel  above  plaintiff's  land.  There  was  evidence 
also  tending  to  show  that  when  the  water  reached  plaintiff's 
farm  it  was  laden  with  red  clay,  refuse  ore,  and  debris, 
rendering  it  unfit  for  stock  and  drinking  purposes,  and  that 
in  some  places  a  thick  sediment  or  "  slush"  was  deposited 
upon  portions  of  the  farm  impairing  its  fertility,  and  in  some 
places  it  was  so  deep  as  to  destroy  its  usefulness  for  cultiva- 
tion. The  evidence  conflicted  as  to  the  extent  of  the  damage 
sustained.  The  evidence  also  conflicted  as  to  whether  by 
the  construction  of  proper  basins  to  receive  and  hold  the 
water  after  having  been  used  by  defendant  it  could  not  have 
been  retained  until  all  the  objectionable  matter  or  substance 
contained  in  it  had  settled  in  the  basins,  so  as  to  restore  the 
water  to  its  natural  purity. 

Appellee  contends,  that  if  there  are  errors  in  the  record, 
they  are  errors  without  injury,  inasmuch  as  plaintiff  was  not 
entitled  to  recover  in  any  event,  and  in  support  '"®  of  his  con- 
tention cites  the  case  of  Clifton  Iron  Co.  v.  Dye,  87  Ala.  468, 
in  which  the  court  uses  this  language:  "The  court  will  take 
notice  that  in  the  development  of  the  mineral  interests  of 
this  state,  recently  made,  very  large  sums  of  money  have 
been  invested.  The  utilization  of  these  ores,  which  must  be 
washed  before  using,  necessitates,  in  some  measure,  the  plac- 
ing of  sediment  where  it  may  flow  into  streams  which  consti- 
tute the  natural  drainage  of  the  section  where  the  ore  banks 
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are  situateJ.  This  must  cause  a  deposit  of  sediment  on  the 
lands  below;  and  while  this  invasion  of  the  rights  of  the  lower 
riparian  owner  may  produce  injury,  entitling  him  to  redress, 
the  great  public  interests  and  benefits  to  flow  from  the  con- 
version of  these  ores  into  pig  metal  should  not  be  lost  sight  of. 
As  said  by  tlie  vice-chancellor,  in  Wood  v.  Sutcliffe,  2  Sim., 
N.  S.,  162:  '  Whenever  a  court  of  equity  is  asked  for  an  in- 
junction in  cases  of  such  nature  as  this  [a  bill  to  enjoin  Ihe 
pollution  of  a  stream],  it  must  have  regard,  not  only  to  the 
dry,  strict  rights  of  the  plaintiff  and  defendant,  but  also  to 
the  surrounding  circumstances.'  "  He  cites,  also,  the  case  of 
Hughes  v.  Anderson^  68  Ala.  280,  44  Am.  Rep.  147,  in  which 
the  court  uses  the  following  language:  ^^  Sic  utere  tuo,  ut 
alienum  non  Isedas,  is  the  maxim,  the  rule  in  such  case:  See 
Stein  V.  Burden,  29  Ala.  127;  65  Am.  Dec.  394.  So,  as  a  rule, 
every  one  must  so  enjoy  his  own  property  as  not  to  offend  liis 
neighbor's  equal  right  to  enjoy  his  own  unmolested.  But  this 
rule  cannot  be  enforced  in  its  strict  letter  without  impeding 
rightful  progress,  and  without  hindering  industrial  enterprise. 
Hence,  minor  individual  interest  is  sometimes  made  to  yield 
to  a  larger  and  paramount  good.  To  deny  this  principle 
would  be  to  withhold  from  the  world  the  inestimable  benefits 
of  discovery  and  progress  in  all  the  great  enterprises  of  life. 
The  rough  outline  of  natural  right  or  natural  liberty  must 
submit  to  the  chisel  of  the  mason,  that  it  may  enter  symmet- 
rically into  the  social  structure."  Notwithstanding  the  enun- 
ciation of  this  principle  in  favor  of  the  public  interest,  the 
court  was  careful  to  declare:  "  Under  these  rules,  defendant 
had  no  right,  by  ditches  or  otherwise,  to  cause  water  to  flow 
on  the  lands  of  the  plaintiff,  which,  in  the  absence  of  such 
ditches,  would  have  flowed  in  a  diflerent  direction,"  and  it 
adopts  the  principle  declared  in  Kauffman  v.  Griesemer,  26 
Pa.  St.  407,  67  Am.  Dec.  437,  in  which  it  was  declared  »»» 
that  the  obligation  of  the  inferior  heritage  to  the  superior 
"applies  only  to  waters  which  flow  naturally,  without  any 

act  of  man It  is  not  more  agreeable  to  the  laws  of 

nature  that  water  should  descend  than  it  is  that  lands  should 
be  farmed  and  mined.  The  plaintiff's  had  no  right  to  insist 
upon  his  receiving  waters  which  nature  never  appointed  to 
flow  there." 

The  principle  of  law  declared  in  Clifton  Iron  Co.  v.  Dye,  87 
Ala.  468,  does  not  sustain  the  proposition  to  which  it  was 
cited.     That  was  a  bill  for  an  injunction  to  restrain  the  use 
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of  the  washers.  Considerations  arise  in  applications  for  in- 
junctions, which  do  not  exert  a  controlling  influence  upon  a 
right  of  action  for  damages,  and  in  that  very  case,  it  ia  said* 
"  the  plaintiff  should  have  been  remitted  to  a  court  of  law  for 
the  recovery  of  his  damages." 

The  case  of  Pennsylvania  Coal  Co.  v.  Sanderson,  US  Fa-.. 
St.  126,  57  Am.  Rep.  445,  cited  by  counsel,  goes  far  to  sus- 
tain the  contention  of  appellee.  In  this  case  it  is  held  that 
"the  use  and  enjoyment  of  a  stream  of  pure  water  for  do^ 
mestic  purposes  by  the  lower  riparian  owners  ....  must 
ex  necessitate  give  way  to  the  interest  of  the  community,  in 
order  to  permit  the  development  of  the  natural  resources 
of  the  country,  and  to  make  possible  the  prosecution  of  the 
lawful  business  of  mining  coal."  The  conclusion  reached  is 
not  in  harmony  with  the  prior  decisions  of  the  same  court. 
The  same  principle  announced  in  Pennsylvania  Coal  Co.  v. 
Sanderson,  113  Pa.  St.  126,  57  Am.  Rep.  445,  to  some  extent 
has  been  applied  in  cases  of  irrigation:  Schilling  v.  Romingery 
4  Col.  100;   Yunker  v.  Nichols,  1  Col.  551. 

Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.  St.  126,  57  Am. 
Rep.  445,  is  an  authority  we  think  very  much  weakened  by 
the  subsequent  cases  in  the  same  state  of  Robh  v.  Carnegie^ 
145  Pa.  St.  324,  27  Am.  St.  Rep.  694,  and  Lentz  v.  Carnegie,. 
145  Pa.  St.  612,  27  Am.  St.  Rep.  717.  In  the  latter  cases  it 
was  held  that  "a  manufacturer  of  coke  from  coal  not  mined 
on  his  own  land  is  liable  in  actual  damages  to  a  lower  pro- 
prietor for  the  pollution  of  a  stream  as  a  necessary  incident 
to  his  business,  and  also  for  actual  damages  done  to  crops  and 
the  soil."  Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.  St. 
126,  57  Am.  Rep.  445,  is  not  overruled,  but  is  commented 
on,  and  the  distinction  is  drawn  that  in  the  latter  case  {Penn-^ 
sylvania  Coal  Co.  v.  Sanderson,  113  Pa.  St.  126,  57  Am.  Rep« 
445)  the  ore  was  being  mined  by  the  owner  of  the  soil,  and 
in  the  two  later  cases,  the  coke  was  not  mined  on  the  land 
upon  which  it  was  manufactured.  It  seems  to  us  that  if,  in 
the  case  where  the  *®®  coal  was  mined  on  the  land  of  the 
owner,  he  was  exempt  from  damages  upon  the  ground  that 
the  individual  or  minor  interest  must  yield  to  the  greater 
and  paramount  interest  of  the  public,  it  would  make  but 
little  diflference  where  the  coke  was  mined.  The  manufac- 
turing of  the  coke  from  the  ore  was  that  which  contributed  to 
the  paramount  and  public  interest.  On  the  other  hand,  if 
the  owner  is  to  be  exempted  from  liability,  because  the  oro 
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m&B  mined  on  his  own  land,  and  not  because  of  public  benefit, 
'then  »the  doctrine  of  ^^sic  utere  fwo,  ut  alienum  non  laedaa" 
would  be  abolislied,  and  the  rights  of  lower  riparian  proprie- 
tors, almost  universally  recognized  and  protected,  would  be 
destroyed.  A  lower  proprietor  purchases  under  the  protection 
of  the  rule  that  ^'aqua  currit,  et  debet  currere,  ut  solebat"  at 
least  to  the  extent  that  the  servitude  of  his  land  shall  not 
be  added  to  by  artificial  means  or  the  industry  of  man:  Boyn- 
ioii  V.  Longley,  19  Nev.  69;  3  Am.  St.  Rep.  781,  and  note. 

Under  the  provisions  of  the  constitution,  private  property 
cannot  be  taken  for  public  uses,  or  for  corporations,  without 
just  compensation  being  first  made  to  the  owner,  except  by 
his  consent.  Tlie  courts,  and  it  was  never  intended  to  be 
understood  otherwise,  are  not  the  "masons"  to  "chisel" 
away  vested  rights  of  property  of  private  individuals,  however 
humble  and  obscure  the  owner,  for  the  benefit  of  the  public 
or  great  corporations.  It  is  the  pride  of  this  republic  that  no 
man  can  be  deprived  of  his  property  without  due  process  of 
law,  and  that  the  poorest  citizen  can  find  redress  for  an  un- 
lawful injury  caused  by  his  wealthy  neighbor  by  appealing 
to  the  courts  of  his  country. 

We  are  satisfied  that  plaintiff's  complaint  showed  a  good 
cause  of  action,  and  there  was  evidence  tending  to  sustain  it: 
Tennessee  Coal  etc.  Co.  v.  Hamilton,  100  Ala.  252;  46  Am.  St. 
Rep.  48;  Hughes  v.  Anderson,  68  Ala.  280;  44  Am.  Rep.  147; 
Clifton  Iron  Co.  v.  Dye,  87  Ala.  468;  Boynton  v.  Longley,  19 
Nev.  69;  3  Am.  St.  Rep.  781;  Robb  v.  Carnegie,  145  Pa.  St. 
324;  27  Am.  St.  Rep.  694;  Lentzv.  Carnegie,  145  Pa.  St.  612; 
27  Am.  St.  Rep.  717;  Crabtree  v.  Baker,  75  Ala.  91;  51  Am. 
Rep.  424;  Farris  v.  Dudley,  78  Ala.  124;  56  Am.  Rep.  24; 
Stein  v.  Burden,  29  Ala.  127;  65  Am.  Dec.  394;  Pettigrew  v. 
Evansville,  25  Wis.  223;  3  Am.  Rep.  50;  6  Am.  &  Eng.  Ency. 
of  Law,  149. 

We  are  of  opinion  the  trial  court  ruled  properly  in  holding 
that,  under  the  facts  of  the  case,  the  plaintiff  could  recover 
only  on  the  counts  in  case.  The  boundary  *••  line  between 
where  trespass  ends  and  case  begins  is  not  always  easily  de- 
termined. Under  the  law  the  defendant  had  the  right  to 
■divert  the  water  from  its  channel  and  utilize  it  in  washing 
the  ore.  His  duty  was  to  return  the  water  to  its  proper  chan- 
nel. This  was  done.  Tlie  tort  to  plaintifi"  was  neither  in  the 
diversion  of  the  water  from  its  channel,  nor  that  plaintifi" used 
it  for  bis  own  purposes,  but  that  the  use  to  which  it  was  ap- 
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plied  rendered  it  impure,  filled  it  with  clay  and  objectionable 
ore  and  debris,  and  in  this  condition  it  was  carried  by  the 
flow  of  the  water  to  plaintiff's  farm.  The  damage  inflicted 
was  neither  intentional  nor  direct  nor  immediate,  but  was 
consequential.  The  evidence  of  plaintiff  which  tended  to 
show  that  the  injury  was  the  result  of  negligence  in  failing 
to  provide  proper  basins  to  contain  the  water  after  use,  until 
the  sediment  settled  and  the  water  became  pure,  the  negli- 
gence, if  actionable  was  remediable  only  by  an  action  on  the 
case:  Polly  v.  McCall,  37  Ala.  21;  Pruitt  y.  Ellington,  59  Ala. 
454;  Bell  v.  Troy,  35  Ala.  184;  Roundtree  v.  Brantley,  34  Ala. 
544;  73  Am.  Dec.  470;  Williams  v.  Hay,  120  Pa.  St.  485;  6 
Am.  St.  Rep.  719;  2  Wait's  Action  and  Defenses,  110. 

We  are  of  opinion  the  court  erred  in  restricting  the  dam- 
ages recoverable  to  the  diminution  of  the  rental  value  for  one 
year.  The  lands  had  belonged  to  plaintiff's  testator,  and 
plaintiff  was  the  executor.  The  legal  title  was  not  in  him, 
but  the  record  states  that  plaintiff  had  held  possession  as 
executor  of  the  land  "since  the  death  of  testator."  Lands 
of  a  decedent  are  subject  to  administration  and  liable  for 
the  payment  of  his  debts.  For  purposes  of  administration 
and  for  the  payment  of  debts,  the  executor  had  authority  to 
take  possession  of  the  land,  and  he  had  asserted  his  author- 
ity. There  was  some  evidence  tending  to  show  permanent 
injury  to  some  portions  of  the  land.  Under  the  facts,  no  one 
could  sue  for  permanent  injury  sustained,  except  the  execu- 
tor, at  the  time  of  the  institution  of  this  suit:  Calhoun  v. 
Fletcher,  63  Ala.  574;  Nelson  v.  Murfee,  69  Ala.  603.  The 
heirs  may  never  succeed  to  legal  possession  and  ownership  of 
the  land.  It  was  proper  to  consider  the  diminution  of  the 
rental  value,  but  it  was  not  the  exclusive  rule  for  measuring 
the  damages.  The  difference  between  the  value  of  the  land 
with  and  without  the  permanent  injury  is  recoverable. 

Reversed  and  remanded. 


Waters — Pollution — Debris  from  Mines. — An  upper  riparian  proprie- 
tor has  the  right  to  use  the  water  of  a  natural  stream  for  mining  purposes, 
although  he  thereby  impairs  its  purity  to  a  limited  extent;  but  he  has  no 
right  to  so  pollute  the  stream  as  to  render  it  unfit  for  domestic  purposes  to 
the  lower  owner:  Tennessee  Coal  R.  R.  Co.  v.  Hamilton,  100  Ala.  252;  46 
Am.  St.  Rep.  48,  and  note.  See,  also,  the  extended  note  to  Mississippi  Mills 
Co.  V.  Smith,  30  Am.  St.  Rep.  551. 

Mining  Debris — Measure  of  Damages. — In  an  action  by  a  lower  ripa- 
rian proprietor  to  recover  for  injury  caused  by  the  deposit  of  mining  refus* 
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upon  his  land,  and  caused  by  the  negligence  of  an  upper  proprietor  and 
mine  owner,  the  measure  of  damages  is  the  cost  of  removing  the  debris,  or,, 
if  that  is  impracticable,  then  the  difference  in  the  rental  value  of  the  land 
caused  by  the  descent  of  the  refuse  matter  upon  it:  aider  v.  Lyketu  Vallej^ 
Coal  Co.,  157  Pa.  St.  490;  37  Am.  St.  Rep.  743. 


Gardner  v.  Mobile  and  Northwestern  R.  R.  Co. 

[102  Alabama,  635.] 

Judgments. — 1»  a  Statittory  Mode  of  Assiqsment  is  Providkd,  it  is 
cumulative,  in  the  absence  of  express  words  inhibiting  other  modes  of 
assignment. 

Judgments. — The  Assignment  of  a  Judgment  may  be  by  parol  or  in 
writing,  and  however  made  passes  an  equity  which  the  courts  will 
recognize. 

Execution.— An  Error  in  the  Mandate  op  ax  Execotioh  is  at  most  a 
mere  irregularity,  and  cannot  justify  a  court  of  equity  in  vacating  a 
sale  made  under  it. 

Judgments— Assignment. —  An  Attorney  at  Law  cannot  Assign  ▲ 
Judgment  without  special  authority  from  his  client,  but  the  authority 
or  a  ratification  may  be  inferred  from  circumstances. 

Judgment — Assignment. — The  Authority  of  an  ArroRNKY  at  Law  to 
Assign  a  Judgment  may  be  Inferred  from  the  silent  acquiescence 
of  his  client  extending  over  many  years. 

Execution  Issued  upon  a  Dormant  Judgment  without  Revival^ 
though  irregular,  is  not  void.  While  it  may  be  quashed  on  an  applica* 
tion  made  with  reasonable  diligence,  unexplained  laches  are  fatal  to 
the  application. 

Executions— Equitable  Jurisdiction.— A  court  of  equity  will  not  inter- 
fere to  vacate  a  sale  made  under  a  lawful  process  on  account  of  irregu- 
larity in  its  issue  or  its  execution  if  the  party  might  have  sought  redress 
in  the  court  wherein  the  writ  issued. 

Execution  Sale  will  not  be  Vacated  in  Eqctiy  unless  there  is  acci- 
dent, surprise,  mistake,  or  fraud  in  some  fact  or  circumstance  affecting 
the  sale  itself,  and  not  resting  on  an  irregularity  of  process  or  irregu- 
larity in  its  execution. 

Executions  against  Corporations. — As  a  general  rule  the  property  of  a 
private  corporation  is  subject  to  execution.  An  exception  obtains, 
however,  when  the  corporation  is  charged  with  public  duties  and  is  in 
the  exercise  of  its  franchise  and  in  the  performance  of  its  duties,  in 
which  event  such  property  as  is  necessary  to  enable  it  to  discharge  its 
duties  to  the  public  and  effect  the  objects  of  its  incorporation  is  not 
subject  to  execution  at  law-,  and  the  only  remedy  of  the  judgment 
creditor  is  the  appointment  of  a  receiver  and  the  sequestration  of  its 
income  and  earnings. 

Executions  against  Corporations. —If  a  Railway  Corporation  ha» 
CsASED  to  discharge  its  duties  and  has  for  a  long  time  not  used  its 
franchise  and  right  of  way  for  any  purpose,  and  has  abandoned  all 
further  work,  the  land  procured  for  a  right  of  way  and  all  the  title  of 
the  corporation  therein  are  subject  to  sale  under  execution. 
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Suit  in  equity  to  cancel  and  remove  certain  conveyances 
as  clouds  on  the  title  to  property  of  the  complainant,  and  also 
to  obtain  an  injunction  to  prevent  the  commission  of  trespass 
by  the  defendant.  The  complainant  had  been  incorporated 
under  the  general  laws  of  Alabama  in  1870,  and  it  was  au- 
thorized to  buiJd  a  railroad  from  Mobile,  and  for  that  purpose 
had  secured  for  its  uses  and  for  its  right  of  way  the  real 
property  described  in  the  bill,  and  had  constructed  thereon 
its  roadbed  and  built  bridges.  The  objections  to  the  execu- 
tions and  also  the  claim  that  the  property  sold  was  not  sub- 
ject to  execution  sale  are  sufficiently  disclosed  in  the  opinion 
of  the  court.  The  decree  was  in  favor  of  the  complainant 
for  the  relief  prayed,  and  the  defendant  thereupon  appealed. 

Overall,  Bestor  &  Gray,  F.  G.  Bromberg,  and  McCarron  & 
Leiois,  for  the  appellants. 

H.  Austin,  and  Pillans,  Torrey  &  Hanaw,  contra. 

®**  Stone,  C.  J.  The  bill  was  filed  to  vacate  a  sale  of 
lands  made  by  the  sheriff  of  Mobile  county,  under  executions 
which  were  issued  from  the  circuit  court  of  that  county, 
founded  on  judgments  rendered  against  the  appellee.  It 
seeks  a  cancellation  of  the  conveyance  made  by  the  sheriff 
to  the  purchaser,  and  of  subsequent  conveyances  dependent 
on  it,  and  pra3'S  an  injunction  to  prevent  alleged  trespasses 
on  the  lands.  The  validity  of  the  sale  by  the  sheriff  is  im- 
peached on  the  ground  of  alleged  ^**  irregularities  in  the 
issue  of  the  executions,  the  payment  of  one  of  the  judgments, 
and  because  the  lands  were  the  right  of  way  of  the  appellee, 
and,  as  is  asserted,  not  the  subject  of  levy  and  sale  under  ex- 
ecutions at  law. 

Prior  to  the  issue  of  the  executions  under  which  the  sales 
were  made,  the  judgments  had  been  assigned.  The  assign- 
ments were  not  made  in  the  mode  prescribed  by  the  statute 
(Code,  sec.  2927);  and  the  mandate  of  the  executions  was 
that  the  moneys  made  should  be  accounted  for  to  the  assignee 
of  the  judgments.  In  all  other  respects  the  executions  cor- 
responded to  the  judgments.  Judgments  have  the  assign- 
able qualities  of  choses  in  action,  and  may  be  transferred  by 
parol  or  in  writing.  If  a  statutory  mode  of  assignment  is 
provided,  it  is  cumulative,  in  the  absence  of  express  words 
inhibiting  other  modes  of  assignment:  2  Freeman  on  Judg- 
ments, sec.  422.     The  assignment,  however  made,  passes  an 
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equity  which  courts  will  recognize  and  protect.  It  entitles 
the  assignee  to  sue  on  the  judgment  or  to  issue  execution 
thereon  in  the  name  of  the  assignor,  and  is  bej'ond  his  con- 
trol or  interference:  2  Brickell's  Digest,  sees.  308,  317,  p.  153. 
The  statute  to  which  we  have  referred  does  not  lessen  the  as- 
signable quality  of  judgments,  nor  limit  the  mode  of  assign- 
ment. It  is  cumulative,  entitling  the  assignee,  if  the 
assignment  is  made  in  the  mode  provided,  to  sue  on  the 
judgment,  or  to  the  issue  of  execution  thereon  for  his  use,  ia 
the  name  of  the  plaintiff,  whether  living  or  dead.  It  in  this 
way  dispenses  with  the  necessity  of  revivor  in  the  event  of 
the  death  of  the  plaintiff;  and,  under  the  operation  of  section 
2595  of  the  code,  he  may  make  himself  the  sole  party  on  the 
record.  The  error  in  the  mandate  of  the  executions  is,  at  most, 
a  mere  irregularity,  incapable  of  injury  to  the  appellee,  and 
because  of  such  irregularity  a  court  of  equity  will  not  inter- 
fere to  vacate  a  sale  made  by  the  sheriff:  2  Freeman  on  Ex- 
ecutions, sec.  310;  Rayy.  Womble,  56  Ala.  32;  Lockett  v.  Hurt^ 
67  Ala.  198. 

One  of  the  judgments,  the  one,  it  is  asserted,  that  was  paid 
prior  to  the  issue  of  execution  thereon,  seems  to  have  been 
assigned  by  the  attorney  of  the  plaintiff  therein.  Without 
special  authority,  an  attorney  at  law  cannot  assign  a  judg- 
ment he  may  have  obtained  for  his  client.  The  authority,  or 
a  ratification  by  the  client,  **'  may  be  inferred  from  cir- 
cumstances. The  assignment  was  made  many  years  before 
the  issue  of  the  last  execution,  and  so  far  as  is  now  shown 
its  validity  has  never  been  questioned  by  the  client.  The 
silent  acquiescence  for  years  by  the  client  is  evidence  that  the 
attorney  had  authority  to  make  it,  or  of  a  subsequent  ratifi- 
cation. The  contention  of  payment  of  this  judgment  was 
not  ascertained  by  the  chancellor  to  be  true,  and  we  find  no 
reason  to  doubt  the  correctness  of  his  conclusion. 

The  other  judgment,  rendered  in  favor  of  Burgess,  prior  to 
the  issue  of  the  execution  under  which  the  levy  and  sale  were 
made,  had  become  dormant,  more  than  ten  years  having 
elapsed  after  the  test  of  the  last  preceding  execution.  The 
execution  was  irregularly  issued  and  was  voidable,  but  it  was 
not  void:  1  Freeman  on  Executions,  sec.  2830;  Sandlin  v. 
Anderson,  76  Ala.  405;  Steele  v.  Tutwiler,  68  Ala.  107.  On  a 
proper  application,  seasonably  made,  the  court  of  law  would 
have  quashed  it:  McCall  v.  Rickarby,  85  Ala.  152.  Such  an 
application  must  have  been  made  with  reasonable  diligence; 
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unexplained  laches  would  have  been  fatal  to  it:  Bank  of  Gene- 
see  V.  Spencer,  18  N.  Y.  150;  Cowan  v.  Sapp,  74  Ala.  44;  Pon- 
\^    der  v.  Cheeves,  90  Ala.  117. 

More  than  two  years  elapsed  after  the  issue  of  the  execu- 
tion and  the  levy  and  sale,  before  the  filing  of  the  present 
bill.  Whether  the  court  of  law  would  at  that  day  have  en- 
tertained an  application  to  vacate  the  sale,  because  of  the 
irregularity  in  the  issue  of  the  execution,  it  is  not  necessary 
to  consider.  Conceding  that  court  would  have  intervened, 
the  jurisdiction  was  exclusive.  The  rule  is  very  general  that 
a  court  of  equity  will  not  interfere  to  vacate  a  sale  under 
legal  process  on  account  of  irregularity  in  the  issue  of  process, 
or  in  its  execution;  but,  as  is  properly  said,  "the  application 
ought  to  be  made  to  the  court  issuing  the  writ,  and  if  made 
elsewhere  ought  not  to  be  entertained."  There  must  be  acci- 
dent, surprise,  mistake,  or  fraud,  or  some  fact  or  circumstance 
affecting  the  sale  itself,  and  not  resting  on  the  irregularity  of 
the  process,  or  irregularity  in  its  execution,  before  a  court  of 
equity  will  take  jurisdiction  to  vacate  it.  There  is  not  in 
this  case  averment  or  evidence  of  either  of  these  conditions: 
2  Freeman  on  Executions,  sec.  310;  Ray  v.  Wamble,  56  Ala. 
32;  Lockett  v.  Hurt,  57  Ala.  198;  Cowan  v.  Sapp,  74  Ala.  44. 

***  The  more  important  question  is,  whether  the  lands 
were  the  subject  of  levy  and  sale  under  the  executions,  and 
this  depends  materially  upon  the  quality  of  the  estate  resid- 
ing in  the  appellee.  The  allegation  of  the  original  bill  is  that 
they  were  acquired  for  a  right  of  way,  under  the  charter  of 
the  appellee,  "by  purchase,  condemnation,  and  otherwise." 

The  general  law  providing  for  the  creation  and  regulation 
of  railroad  corporations,  approved  December  29,  1868,  under 
which  the  appellee  was  incorporated  and  organized,  contain* 
the  grant  from  the  state  of  the  franchises  and  powers  it  claims 
to  have  acquired.  It  did  not  confer  the  power  of  acquiring 
lands  by  proceedings  in  condemnation,  or  otherwise  than  by 
gift  or  purchase,  and  did  not  limit  the  estate  or  interest 
which  could  be  acquired.  The  act  of  March  1,  1871,  passed 
after  the  creation  and  organization  of  the  appellee,  conferred 
the  power  to  resort  to  compulsory  proceedings  in  condemna- 
tion  for  the  taking  of  lands:  Acts  1870-71,  pp.  55-60. 

There  is  no  written  evidence  of  the  title  of  the  appelleo 
introduced;  no  other  than  vague  and  indefinite  parol  evi- 
dence, which  seems  to  have  been  received  without  objection, 
indicating  that  parts  of  the  lauds  were  acquired  by  con- 
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denination,  and  other  parts  by  gift  or  purchase,  not  distin- 
gui.-<hing  between  them.  The  grant  of  power  to  acquire,  hold, 
and  convey  lands  for  a  right  of  way,  or  other  uses,  by  the 
law  of  1868,  is  general  and  extensive.  The  third  section 
xionfers  power  to  "acquire  and  convey  at  pleasure  all  such 
real  and  personal  estate  as  may  be  necessary  and  convenient 
to  carry  into  effect  the  objects  for  which  it  was  created";  and 
the  lifteenth  section  provides  for  the  acquisition,  by  purchase 
or  gift,  of  any  lands  in  the  vicinity  of  the  road,  or  through 
which  it  may  pass,  so  far  as  may  be  deemed  convenient  or 
necessary  to  secure  the  right  of  way,  or  such  as  may  be 
granted  to  aid  in  the  construction  of  tlie  road,  and  to  hold 
and  convey  the  same  in  such  manner  as  the  board  of  direct- 
ors may  prescribe:  Acts  18G8,  pp.  462-466. 

It  is  an  incidental  power  of  every  corporation,  unless  re- 
strained by  statute,  to  purchase  and  alien  laTids  necessary 
for  the  exercise  of  its  corporate  powers,  and  this,  "  independ- 
ent of  positive  law"  conferring  such  power.  Says  Chancellor 
Kent:  "All  corporations  have  an  absolute  jus  disponendi  of 
lands  and  chattels,  neither  limited  as  to  ***  objects  or  cir- 
cumscribed as  to  quantity":  2  Kent's  Commentaries,  281. 
And  railroad  corporations  may  take  a  fee  in  lands,  although 
corporate  existence  is  limited  to  a  term  of  years:  1  Morawetz 
on  Corporations,  sec.  330;  Davis  v.  Memphis  etc.  R.  R.  Co.,  87 
Ala.  633;  Nicoll  v.  New  York  etc.  R.  R.  Co.,  12  N.  Y.  121. 

What  was  the  quantity  and  quality  of  the  estate  the  ap- 
pellee had  in  the  lands?  The  power  to  acquire  an  estate  in 
fee,  by  purcliase  or  gift,  for  a  right  of  way  or  for  other  uses, 
was  very  broad  and  general,  and,  according  to  the  allegations 
of  the  bill  and  the  scant  evidence  introduced,  the  lands  were 
acquired,  certainly  in  part,  by  the  exercise  of  this  power.  If 
an  easement  only — the  right  to  construct,  maintain,  and 
operate  a  railroad  in  and  upon  them — was  acquired,  it  is  not 
possible  to  ascertain  the  parts  subject  to  the  easement,  dis- 
tinguished from  the  parts  in  which  a  fee  was  acquired.  As 
the  case  is  presented,  the  more  probable  inference  is  that  the 
appellee  had  an  estate  in  fee  in  the  lands,  and  not  a  mere  ease- 
ment. If  the  latter  is  the  nature  or  character  of  its  estate  or 
interest,  entitling  it  to  hold  in  exemption  from  levy  and  sale, 
the  fact  should  have  been  shown  by  certainty  of  pleading  and 
satisfactory  evidence. 

As  a  general  rule  the  property  of  all  private  corporations 
is  as  subject  to  legal  process  for  the  satisfaction  of  debt  as  is 
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the  property  of  natural  persons.  An  exception  obtains,  bow- 
ever,  when  the  corporation  is  created  to  serve  public  purposes 
charged  with  public  duties,  and  is  in  the  exercise  of  its  fran- 
chise and  in  the  performance  of  its  duties.  Then,  on  consid- 
erations of  public  policy,  without  regard  to  the  nature  or 
quality  of  the  estate  or  interest  of  the  corporation,  according 
to  the  weight  of  authority,  such  property  as  is  necessary  to 
enable  it  to  discharge  its  duties  to  the  public  and  effectuate 
the  objects  of  its  incorporation  is  not  subject  to  execution  at 
law.  The  only  remedy  of  a  judgment  creditor  is  toobtainthe 
appointment  of  a  receiver,  and  the  sequestration  of  its  income 
or  earnings:  1  Freeman  on  Executions,  sec.  179,  and  author- 
ities collected  in  notes;  2  Morawetz  on  Corporations,  sec. 
1125;  Gue  v.  Tidewater  Canal  Co.,  24  How.  257;  Overton 
Bridge  Co.  v.  Means,  33  Neb.  857;  29  Am.  St.  Rep.  514,  and 
authorities  cited. 

The  exemption  from  levy  is  maintainable,  however,  only 
upon  the  theory  that  the  corporation  is  created  for  ®*®  the 
furtherance  of  public  purposes  of  such  importance  to  the  pub- 
lic that  there  must  not  be  private  interference  with  such  of 
the  corporate  property  as  is  essential  to  effectuate  these  pur- 
poses; and  presupposes  that  to  these  purposes  the  property  is 
being  applied.  Property  not  necessary  to  effectuate  these 
purposes,  if  acquired  by  gift  or  purchase,  may  be  taken  by 
legal  process  for  the  satisfaction  of  debts:  2  Morawetz  on 
Corporations,  sec.  1125.  And  so  may  personal  property  em- 
ployed, and  necessarily  employed,  in  the  exercise  of  corporate 
franchises:  1  Freeman  on  Executions,  sec.  179.  When  the 
lands  were  levied  and  sold,  the  appellee  as  a  corporation  had 
become  inert,  and  had  life  in  a  name  only.  By  nonuser  it 
had  subjected  itself  to  the  penalty  of  forfeiture  by  a  direct 
proceeding  at  instance'of  the  state,  while  only  in  the  absence 
of  such  forfeiture  it  could  retain  the  capacity  to  exist  as  a 
corporation.  It  was  an  existence  in  name  only.  It  was  not, 
and  had  not  been  for  a  period  of  thirteen  or  fourteen  years, 
in  the  exercise  of  its  corporate  franchises.  The  line  of  rail- 
road had  been  graded,  embankments,  bridges,  and  trestles 
had  been  erected  and  constructed  on  the  lands  in  controversy. 
The  work  was  incomplete,  and  for  more  than  sixteen  years 
prior  to  the  levy  and  sale  had  been  abandoned.  From  the 
only  part  of  the  road  which  was  completed  more  than  four- 
teen years  before  tlie  levy  and  sale  the  rails  and  cross-ties 
were  removed  and  sold  lo  a  street  railway  company;  and  the 
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locomotive  and  flat  cars,  the  only  rolling  stock  it  seems  to 
have  ever  possessed,  and  which  had  been  utilized  solely  to 
aid  in  construction,  were  sold  and  carried  away.  Now,  con- 
ceding that  the  property  of  the  appellee,  essential  to  the  ex- 
ercise of  its  franchises,  and  to  effect  the  public  purposes 
contemplated  in  its  creation,  may  be  exempt  from  levy  and 
gale  under  legal  process,  can  the  exemption  continue  after  the 
franchises  have  been  abandoned?  Can  it  exist  when  the 
necessity  for  its  existence  has  terminated?  We  think  it  is 
coextensive  with  the  performance  of  the  public  purposes  the 
corporation  was  intended  to  promote,  and  when  these  pur- 
poses are  abandoned  the  exemption  ceases,  and  the  property 
stands  in  the  condition  of  property  not  necessary  to  enable 
the  corporation  to  perform  its  duties  to  the  public:  1  Free- 
man on  Executions,  sec.  179. 

In  Benedict  v.  Heineberg,  43  Vt.  231,  a  railroad  company 
*■*'  had  ceased  to  use  a  portion  of  its  road,  and  was  removing 
the  rails  necessary  to  its  operation.  The  company  owning  in 
fee  the  part  of  the  road  so  abandoned,  it  was  held  such  part 
was  subject  to  levy  and  sale  under  execution  at  law.  The 
decision  rests  upon  the  proposition  that  the  land  so  aban- 
doned was  not  being  held  for  public  uses,  or  for  use  as  a  rail- 
road. In  that  case  there  was  an  abandonment  in  fact  and 
intent  of  the  public  uses.  Here  there  was  an  abandonment 
in  fact.  There  may  have  been  a  lingering  hope  that,  at  some 
indefinite  time  in  the  future  the  corporation  might  resume 
activity  and  apply  the  lands  to  the  uses  for  which  they  were 
acquired.  Or  that  they  could  be  sold  to  some  other  company 
having  tlie  means  or  credit  to  complete  the  construction  of  a 
line  of  railroad.  However  this  may  be,  the  fact  remains  that 
there  was  not  an  exercise  of  corporate  franchises  for  years, 
and  the  lands  were  not  applied  to  public  uses.  Practically, 
there  was  no  pretense  that  they  were  held  to  enable  the  com- 
pany to  discharge  its  public  duties.  We  are  of  opinion  they 
were  subject  to  levy  and  sale  under  the  executions;  that  the 
sale  was  valid,  passing  to  the  purchaser  the  fee  vested  in  the 
appellee.  If  the  lands  were  not  subject  to  execution,  what 
remedy  could  the  judgment  creditors  have?  There  was  no 
income  or  earnings  to  be  sequestered.  The  result  of  the  con- 
tention would  be  that  tlie  lands  were  placed  beyond  the  reach 
of  creditors,  and  yet  tlie  appellee  held  the  fee,  having  power 
and  capacity  to  sell  and  convey  it,  but  applying  it  to  no  pub- 
lic uses,  and  earning  no  income. 
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The  question  we  have  considered,  the  right  to  levy  an  exe- 
cution at  hiw  on  lands  owned  and  held  in  fee,  as  the  right  of 
way  of  a  railroad  corporation,  the  corporation  having  become 
inert  and  having  ceased  all  user  of  its  franchises  and  all  per- 
formance of  its  public  duties,  was  not  considered  in  East  Ala- 
bama Ry.  Co.  v.  Doe,  114  U.  S.  340.  All  that  was  considered 
and  decided  in  that  case  was,  whether  the  mere  right  of  way 
of  a  railroad  company,  "  a  mere  easement  in  the  land  to  en- 
able it  to  discharge  its  functions  of  making  and  maintaining 
a  public  highway,  the  fee  of  the  soil  remaining  in  the  grantor," 
was  the  subject  of  levy  and  sale  under  execution  at  law. 
The  court  expressly  declared  that  it  was  "  not  necessary  to 
discuss  the  general  question  as  to  the  right  to  levy  an  execu- 
tion at  law  on  property  ®**  owned  by  a  railroad  company 
in  fee."  Nor  is  it  now  necessary  to  express  an  opinion 
whether  under  any  circumstances  the  easement  of  a  railroad 
company  may  or  may  not  be  the  subject  of  levy  and  sale 
under  execution  at  law. 

The  assignments  of  error  are  numerous,  presenting  many 
questions  which  have  been  discussed  by  the  respective  coun- 
sel. The  conclusion  we  have  reached  renders  it  unnecessary 
to  consider  them  in  detail.  The  result  is,  the  decree  of  the 
chancellor  must  be  reversed,  the  injunction  dissolved,  and 
the  bill  dismissed  at  the  cost  of  the  appellee  in  this  court  and 
in  the  court  of  chancery. 

Reversed  and  rendered.     

JuDGMENTg— Assignment  by  Parol. — A  judgment  may  be  transferred 
by  parol:  Extended  note  to  Diigas  v.  Matheios,  54  Am.  Dec.  368. 

Judgments — Power  of  Atjorney  to  Assign. — An  attorney  has  no  au- 
thority as  such  to  assign  a  judgment  recovered  in  favor  of  bis  client:  Note 
to  Head  v.  Oervais,  12  Am.  Dec.  582. 

Execution  —  Effect  of  Clerical  Errors.  —  Mere  clerical  errors  and 
failure  to  recite  the  judgment  with  strictness  do  not  avoid  the  execution: 
De  Loach  v.  Bobbins,  102  Ala.  288;  ante,  p.  46,  and  note. 

Execution  Issued  on  a  Dormant  Judomrnt  before  Revivor  is  not 
void,  and  if  not  set  aside  a  sale  under  it  must  be  sustained:  De  Loach  v. 
Sobbins,  102  Ala.  288;  a)ite,  p.  46,  and  note. 

Execution  Sales. — Vacating  in  Equity  for  Fraud,  Accident,  ob 
Mistake:  Note  to  Voorliis  v.  Terhtine,  7  Am.  St.  Rep.  786. 

Execution  against  Corporations. — The  property  of  purely  private  cor- 
porations, though  useful  and  necessary  to  the  conduct  of  their  business,  is 
subject  to  sale  under  execution,  but  the  property  of  public  corporations 
reasonably  necessary  to  the  exercise  of  their  franchises  is  exempt  from  levy 
and  sale  by  an  execution  creditor:  Reynolds  v.  Reynolds  Lumber  Co.,  169  Pa, 
St.  626;  47  Am.  St.  Kep.  935,  and  note. 
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NiOROsi  V.  Irvine. 

[102  Alabama,  648.] 
Oarntshubkt,  what  SiTBJEor  TO. — In  the  absence  of  frand  on  the  part  of 
the  debtor,  or  of  fraudulent  collusion  between  him  and  the  garnishee, 
only  luob  money  demands  can  be  subject  to  garnishment  aa  the  defend- 
ant  in  the  judgment  could  in  his  own  name  and  right  recover  in  an  ap> 
propriate  action. 

COHPORATIONS — GaRNISHMBNT — SUB-SCRIPTION  TO  StOCK  PaID  FOR  IN  PrOP- 

RRT7. — Though  a  subscription  to  the  stock  of  a  corporation  is  paid  for 
in  property  of  much  less  value  than  the  amount  of  the  stock,  no  action 
at  law  can  be  sustained  by  the  corporation  to  recorer  the  difiference. 
Therefore  such  difference  cannot  be  subjected  to  garaishmeut  by  A 
judgment  creditor  of  the  corporation. 

Thomas  H.  Watts,  for  the  appellant. 

Brickell,  Semple  &  Gnnter,  contra. 

650  McClellan,  J.  Nicrosi,  having  a  judgment  against 
the  Calera  Land  Company,  sued  out  process  of  garnishment 
against  W.  M.  Irvine,  alleging  that  said  Irvine  was  indebted 
to  the  defendant  in  judgment.  To  put  the  case  in  the  light 
most  favorable  to  the  plaintiff,  the  answer  of  the  garnishee 
disclosed  the  following  facts:  Irvine  and  others,  on  August  1, 
1885,  entered  into  a  contract  among  themselves  to  jointly  buy 
certain  lands  with  a  view  to  the  organization  of  a  land  corpo- 
ration for  the  purpose  of  establishing  and  building  a  town  on 
said  lands  through  the  sale  of  lots  therein  by  the  corporation 
*'*  to  third  persons,  etc.  It  was  agreed  between  Irving  and 
his  said  associates  that  each  of  them  should  subscribe  for 
the  stock  of  said  corporation  to  the  extent  of  five  times  the 
amount  each  had  contributed  toward  the  purchase  of  the 
land,  and  pay  in  full  for  such  stock  by  a  conveyance  of 
the  land  to  the  proposed  corporation  at  a  price  five  times  the 
amount  paid  for  it  by  them.  Tliis  agreement  was  in  all  re- 
spects executed  and  carried  out.  The  land  was  purchased, 
the  corporation  was  organized,  each  of  the  purchasers  of  the 
land  subscribed  for  shares  in  the  capital  stock  equal  at  their 
face  or  par  value  to  five  times  the  sum  contributed  by  each 
to  the  purchase  of  the  land,  and  each  and  all  of  these  sub- 
scriptions were  nominally  fully  paid  by  a  conveyance  of  the 
land  to  the  corporation  at  a  valuation  equaling  the  face  value 
of  the  stock,  and  five  times  greater  than  the  price  paid  for 
the  land;  and  each  of  said  parties  had  issued  to  him  and  re- 
ceived the  shares  thus  subscribed  for,  fully  paid  in  the  man- 
ner stated  according  to  the  terms  of  said  agreement,  and  also 
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fully  paid,  as  between  the  subscribers  and  the  corporation,  so 
far  as  they  and  the  corporation  were  capable  of  affecting  such 
a  result.  Irvine  contributed  five  hundred  dollars  to  the  pur- 
chase of  the  land.  He  accordingly  subscribed  for  twenty-five 
shares  of  the  capital  stock  of  the  par  value  of  one  hundred 
dollars  per  share,  or  two  thousand  five  hundred  dollars.  He, 
with  the  others  associated  with  him,  paid  his  subscription  by 
uniting  with  thera  in  the  conveyance  of  the  land  to  the  cor- 
poration. He  has  never  paid  nor  been  calle  J  on  by  the  cor- 
poration to  pay  anything  further  for  this  stock.  The  land  at 
the  time  of  the  subscription  to  and  issuance  of  these  shares 
of  stock  was  worth  only  the  price  paid  for  it  by  Irvine  and 
associates.  That  was  its  value  when  it  was  conveyed  to  the 
corporation,  and,  it  may  be  conceded,  has  been  its  value  ever 
since  that  time.  So  that,  in  point  of  fact,  Irvine  paid  only 
five  hundred  dollars,  or  property  worth  only  five  hundred 
dollars,  for  two  thousand  five  hundred  dollars  in  the  capital 
stock  of  the  corporation.  The  corporation  thus  formed,  and 
whose  stock  Irvine  thus  subscribed  for  and  received  in  the 
sum  of  two  thousand  five  hundred  dollars  in  consideration  or 
on  payment  of  five  hundred  dollars  only,  was  the  Calera 
Land  Company,  the  defendant  in  the  judgment  upon  which 
this  garnishment  is  pending.  ***  On  the  theory  that  these 
facts  showed  that  Irvine,  the  garnishee,  was  indebted  to  the 
defendant  corporation  for  unpaid  subscription  to  its  capital 
in  a  sum  equal  to  the  difference  between  the  money  paid  or 
the  value  of  the  property  delivered  by  him  on  his  subscrip- 
tion and  the  amount  of  the  stock  subscribed  by,  issued  to, 
and  received  by  him,  and  upon  the  further  theory  that  this 
was  a  demand  of  the  defendant  against  the  garnishee  which 
could  be  subjected  in  this  proceeding,  the  plaintiff  moved  for 
judgment  against  the  garnishee  on  his  answer.  The  court 
denied  the  motion,  declined  to  enter  judgment,  and  discharged 
the  garnishee.  The  present  appeal  presents  this  action  of  the 
trial  court  for  review. 

It  is  thoroughly  well-established  law  that,  in  the  absence 
of  fraud  on  the  part  of  the  debtor,  or  fraudulent  collusion 
between  him  and  the  garnishee,  only  such  money  demands 
can  be  subjected  by  process  of  garnishment  to  the  satisfac- 
tion of  the  plaintiff's  judgment  as  the  defendant  in  judgment 
could  in  his  own  name  and  right  recover  in  an  action  of  debt 
or  indebitatus  assumpsit:  1  Brickell's  Digest,  sees.  313,  314, 
p.  175;  3  BrickeH'a  Digest,  sees.  6-9,  p.  624;  National  Com. 
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Bank  v.  Miller,  77  Ala.  168;  54  Am.  Rep.  50;  Teague  v.  Le 
Grand,  85  Ala.  493;  7  Am.  St.  Rep.  64;  Archer  v.  People's 
Savings  Bank,  88  Ala.  249;  Craft  v.  Summersell,  93  Ala.  430. 

The  only  exception  to  this  rule  is  that  referred  to  above  ag 
resting  on  the  fraud  and  collusion  of  the  defendant  and  gar- 
nishee. Fraud,  within  the  meaning  of  this  exception,  is  that 
conduct  on  the  part  of  a  judgment  debtor  which  is  actuated 
by  an  intent,  actual  or  constructive,  to  hinder,  delay,  and 
defraud  creditors,  and  whereby  he  disables  himself  to  sue  his 
debtor,  though  the  debt  is  not  in  fact  satisfied.  A  familiar 
illustration  is  shown  in  an  assignment  by  the  debtor  of  a 
chose  in  action  for  his  own  benefit  to  a  third  person  with  a 
covinous  purpose.  In  such  case  the  judgment  debtor  could 
not  maintain  an  action  of  debt  or  indebitatus  assumpsit 
against  the  garnishee,  for  he  has  estopped  himself  by  the 
assignment,  yet  the  chose  being  fraudulently  held  by  the 
assignee  for  his  benefit,  and  the  debt  being  in  reality  due  to 
him,  though  he  cannot  recover  it  in  his  own  name,  his  cred- 
itor may  subject  it  by  garnishment  to  the  payment  of  a  judg- 
ment against  him:  Price  v.  Masterson,  85  Ala.  483;  Alexander 
V.  Pollock,  72  Ala.  137. 

*'*  This  exception  to  the  general  rule  has  no  place  in  the 
case  at  bar,  for  there  is  no  ground  for  the  insistence  that  the 
corporation  failed  in  the  first  instance  to  secure  a  right  of 
action  against  Irvine  through  any  covinous  purpose  with 
respect  to  creditors,  or  any  other  character  of  fraud,  and  it  is 
clear  that  if  the  defendant  corporation  ever  had  a  right  of 
recovery  in  debt  or  indebitatus  assumpsit  against  Irvine  in 
respect  of  the  difference  between  the  face  value  of  the  stock 
subscribed  by  and  issued  to  him  and  the  value  of  the  prop- 
erty he  conveyed  in  consideration  thereof,  it  has  that  right  of 
action  now,  and  its  demand  thus  enforceable  may  in  this 
proceeding  be  subjected  to  plaintifl''8  judgment.  So  that  the 
sole  question  is,  whether  on  the  facts  we  have  conceded  to 
exist  Irvine  could  be  coerced  by  an  action  ex  contractu  at 
law,  in  the  name  of  the  Calera  Land  Company  and  in  its 
right,  to  pay  to  said  company  said  difference  in  values 
amounting  to  two  thousand  dollars.  We  think  not.  With 
full  knowledge  by  all  the  parties  of  all  the  facts,  the  corpo- 
ration agreed  to  issue  and  deliver  twenty-five  shares  of  its  cap- 
ital stock  of  the  nominal  value  of  two  thousand  five  hundred 
dollars.  Irvine  agreed  to  take  and  did  take  said  twenty-five 
shares.     The  company  agreed  to  receive  as  full  payment  for 
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these  shares  a  conveyance  by  Irvine  of  specific  property. 
Irvine  agreed  to  convey  said  property  and  nothing  else,  nor 
to  pay  aught  else  in  full  payment.  He  did  convey  it.  The 
corporation  received  it.  Each  party  yielded  and  received  all 
and  precisely  what  each  had  agreed  to  yield  and  receive. 
Every  obligation  imported  by  the  contract  as  between  the 
contracting  parties  themselves  has  been  discharged.  The 
contract  as  between  them  has  been  fully  executed  and  per- 
formed. If  it  is  to  be  treated  as  valid  at  law  the  corporation 
could  no  more  insist  upon  additional  payment  by  Irvine  than 
Irvine  could  compel  the  issuance  and  delivery  to  him  of  ad- 
ditional shares  of  its  stock.  If  by  reason  of  constitutional 
and  statutory  provisions  the  contract  is  to  be  considered  as 
void  at  law,  the  case  would  stand  upon  the  naked  fact  that 
the  parties,  not  constrained  thereto  by  any  binding  obliga- 
tion, had  exchanged  certain  property,  shares  of  stock  on  the 
one  hand  and  land  on  the  other,  and  while  the  stock  might 
be  void  in  the  hands  of  Irvine  and  his  conveyance  voidable 
for  the  want  of  a  consideration,  it  is  not  possible  to  conceive 
that  he  would  yet  be  ***  under  a  legal  contractual  obliga- 
tion to  deliver  other  property  or  pay  money  which  was  not 
even  contemplated  by  the  void  contract — the  only  contract 
ever  attempted  or  intended  to  be  made  between  the  parties. 

The  capital  of  a  corporation  is  regarded  as  a  trust  fund 
for  its  creditors;  and  upon  the  theory  that  the  difference  be- 
tween the  face  value  of  shares  in  such  capital  and  the  value 
of  property  which  has  been  conveyed  to  the  corporation  for 
such  shares  at  an  overvaluation  belongs  to  and  constitutes 
in  part  such  trust  fund,  a  court  of  chancery  will,  at  the  in- 
stance of  creditors,  conserve  the  integrity  of  the  fund  by 
decreeing  the  payment  of  such  difference  by  the  subscriber: 
Elyton  Land  Co.  v.  Birmingham  etc.  Co. ,92  Ala.  407;  25  Am. 
St.  Rep.  65.  But  this  right  in  the  creditors  is  purely  aa 
equitable  one  and  not  enforceable  at  all  at  law,  and  enforce- 
able in  equity  on  the  independent  standing  of  creditors  in 
relation  to  the  capital  stock,  and  not  through  any  supposed 
legal  or  equitable  right  the  corporation  itself  has  to  demand 
payment  of  such  difference  for  its  own  benefit  in  any  forum, 
for  it  has  no  such  right. 

There  are  some  intimations  and  expressions  in  two  or  three 
cases  decided  by  this  court  which  are  not  in  harmony  with 
the  foregoing  views  and  our  conclusions  that  garnishment  is 
not  plaintiflf's  remedy  in   this  case    because  the  judgment 
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debtor  could  not  have  maintained  debt  or  indebitatus  assump- 
sit against  the  garnishee.  Thus,  in  the  case  of  Parsons  v. 
Joseph,  92  Ala.  403,  407,  it  is  said:  "It  may  be,  that  stock- 
holders, who  knowingly  and  intentionally  have  subscribed 
and  paid  for  stock  with  property  upon  a  fictitious  valuation, 
are  liable  as  stockholders  who  have  not  paid  up  in  full  for 
their  stock,  within  the  meaning  of  the  statute,  to  creditors 
who  have  not  precluded  themselves  from  maintaining  the 
suit";  and  in  Davis  v.  Montgomery  etc.  Co.,  101  Ala.  127,  it  is 
said:  "This  court  ....  has  recently  decided  that  a  sub* 
Bcription  for  stock  payable  in  property  at  a  fictitious  valua- 
tion, and  which  could  not  be  enforced  against  the  subscriber 
by  the  corporation  in  its  own  interest,  because  violative  of 
article  14,  section  6  of  the  constitution  and  section  1662  of 
the  code,  is  not  void  as  against  a  creditor  of  the  corporation: 
Elyton  Land  Co.  v.  Birmingham  etc.  Co.,  92  Ala.  407;  25  Am. 
St.  Rep.  65;  Parsons  v.  Joseph,  92  Ala.  403."  These  expres- 
sions in  ***  the  first  place  were  dicta  in  each  of  the  cases 
in  which  they  were  employed.  Moreover,  in  Parsons  v.  Joseph, 
92  Ala.  403,  the  expression  was  not  afl&rmative  at  all,  but  a 
mere  suggestion  or  query;  and  in  Davis  v.  Montgomery  etc. 
Co.,  101  Ala.  127,  it  was  only  intended  by  the  language  we 
have  quoted  to  show  that  such  subscriptions  to  stock  were 
not  void,  and  not  tliat  they  imported  a  legal  liability  enforce- 
able in  respect  of  the  overvaluation  of  property  at  the  suit 
of  the  corporation  against  the  subscriber;  and  this  is  demon- 
strated by  the  fact  that  the  court  cited  Elyton  Land  Co.  v. 
Birmingham  etc.  Co.,  92  Ala.  407,  25  Am.  St.  Rep.  65,  as  fully 
sustaining  the  proposition  intended  to  be  announced,  and 
that  case  goes  only  in  support  of  the  doctrine  that  creditors 
of  the  corporation,  on  the  theory  that  the  subscribed  capital 
is  a  trust  fund,  may  proceed  in  equity  against  stockholders 
who  have  attempted  payment  of  their  subscriptions  in  prop- 
erty at  a  fictitious  valuation. 

The  trial  court  properly  discharged  the  garnishee,  and  its 
judgment  is  afiirmed. 

Brickell,  C.  J.,  not  sitting. 

Oarnishmbnt — What  Subject  to. — A  plaintiflF  in  garnishment  can  ob» 
tain  no  greater  beneficial  relief  against  the  garnishee  than  the  judgment 
debtor  is  entitled  to:  Marx  v.  Parker,  9  Wash.  473;  43  Am.  St.  Rep.  849; 
extended  note  to  Lathrop  v.  Ciapp,  100  Am.  Deo.  511;  note  to  Hanna  v, 
Lauring,  13  Am.  Dec.  341. 
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Corporation — Stock — Payment  roB  nr  Ovbevalubd  Stock. — If  prop< 
•rty  paid  for  the  capital  stock  of  a  eorporatioa  is  not  rained  in  good  faith  • 
■tockholder  may  be  compelled  to  respond  to  the  creditors  of  the  corporation 
for  the  par  value  of  the  stock  less  the  actuaJ  valne  of  the  property  taken  ia 
exchange  for  it:  Coleman  r.  Howe,  154  IlL  468;  45  Am.  St.  Rep.  133,  ud 
Bote. 

▲if.  8k.  Bxp.,  You  XLVIIL^t 
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CoEPORATioNS— "Notes  Executed  bt  Secretary— Evidincb, — Note*  ex©> 
cated  ia  the  name  of  a  corporation  by  its  secretary,  to  whom  no  gen* 
eral  or  special  authority  to  so  execute  them  has  been  delegated,  do  not 
bind  the  corporation. 

Corporations — Special  Meeting — Ratification  of  Unauthorized  Acts. 
If  corporation  notes  executed  by  its  secretary  without  authority  are 
ratified  at  a  special  meeting  of  the  board  of  directors  of  which  they  are 
not  all  notified,  the  ratification  is  not  made  at  a  meeting  duly  assem* 
bled,  and  does  not  bind  the  corporation  as  a  corporate  act. 

Corporations — Recovery  or  Money  Advanced  to. — If  a  bank  famishes 
money  to  a  corporation,  whether  as  loans  upon  unauthorized  notes  or 
npon  account  or  for  legitimate  business,  or  in  discharge  of  its  legal  lia- 
bility, such  money,  so  far  as  it  is  in  fact  applied  to  the  benefit  of  the 
corporation,  may  be  recovered  to  the  extent  to  which  it  has  not  been 
repaid. 

Corporations  must  Account  fob  Benefits  Received  under  Ultra 
Vibes  Contracts,  with  interest  on  the  amount  found  due. 

Corporations— Contracts  between. — Although  some  Directors  ik  On« 
Corporation  are  also  Direotors  in  another  corporation,  this  does 
not  prevent  the  corporations  from  contracting  with  each  other.  If 
in  so  contracting  there  is  no  abuse  of  trust  relations,  it  is  no  bar  to  a 
recovery  by  one  of  the  corporations  for  money  advanced  to  and  used 
by  the  other. 

Corporations — Evidence.  — Resolutions  of  a  corporation  passed  at  an 
irregular  and  unlawful  special  meeting  of  its  directors  are  not  admissi- 
ble  in  evidence  against  the  corporation  in  support  of  notes  which  they 
attempt  to  authorize. 

Corporations- Implied  Promise  to  Repay  Money  Received. — If  money 
is  obtained  by,  and  disbursed  through,  the  proper  financial  officer  of  a 
corporation  through  the  agency  of  another  corporation,  and  is  applied 
to  a  proper  use,  there  arises  an  implied  promise  from  the  corporation 
■o  receiving  and  using  such  money  to  repay  it  to  the  other  corporation. 

(88) 
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Evidence. — Bank-books,  Vouchers,  and  Statkmkmts  of  Acxwuni  re- 
turned by  a  bank  to  the  book-keeper  of  a  corporation  with  which  it  il 
doing  business  are  admissible  and  prima  facie  evidence  of  the  way  th« 
accounts  stood  at  the  time  of  the  last  balance. 

Evidence. — Vouchers  and  Statemeni'S  of  Accoont  delivered  by  a  bank 
to  a  corporation  doing  business  with  it  are  prima  facie  evidence  of  the 
payment  by  the  bank  of  the  sum  of  money  named  therein,  and,  when  tha 
payments  are  made  on  bills  certified  by  the  general  manager  of  the  cor- 
poration, are  satisfactory  evidence  that  the  money  was  applied  to  th« 
lue  and  benefit  of  the  corporation. 

Evidence. — Bank-books  are  Admissible  in  evidence  to  show  the  state  of 
accounts  between  the  bank  and  a  corporation  with  which  it  has  dona 
business,  and  such  books  are  not  rendered  inadmissible  by  the  fact  that 
the  corporation  has  no  pass-book,  and  that  payments  to  it  by  the  bank 
have  been  made  upon  bills  instead  of  checks. 

Evidence— Bank-books — Interest  of  Parties. — Although  oflBcers  of  a 
corporation  are  also  directors  in  a  bank  furnishing  it  money,  this  fact 
does  not  render  the  bank-books  of  account  inadmissible  against  the 
corporation.  Such  fact  may  invite  scrutiny  of  the  account,  but  goes 
only  to  the  weight  of  the  testimony  and  not  to  its  admissibility. 

Evidence. — Statements  of  Account  furnished  by  a  bank  to  a  corporation 
doing  business  with  it,  and  to  which  no  objection  is  made,  are  prima 
facie  evidence  that  the  account  is  correct. 

Evidence. — Corporation  Notes  not  Executed  by  Proper  Apthoritt 
are  not  evidence  of  a  liability  upon  the  express  contract  appearing  upon 
their  face,  but  if  the  money  represented  by  and  named  in  them  has 
been  actually  furnished  to,  received  by,  and  applied  to  the  proper  use 
and  benefit  of  the  corporation,  the  notes  are  admissible  to  show  that  the 
money  represented  by  them  was  actually  furnished  to  the  corporation, 
and  the  fact  that  officers  in  such  corporation  are  also  officers  in  the 
corporation  furnishing  the  money  does  not  render  the  notes  inadmis- 
sible. 

Aqency  for  Two  Parties — Presumption.— It  is  not  presumed  that  the 
agent  of  two  parties  deals  unfairly  with  either.  It  is  only  when  an 
agent  has  personal  interests  conflicting  with  those  of  his  principal  that 
such  presumption  can  arise. 

Evidence — Double  Agency. — Acts  and  admissions  of  corporation  officers 
are  a<lmissible  in  evidence  against  it,  in  relation  to  matters  intrusted 
to  them,  although  they  are  also  officers  in  another  corporation  in 
whose  interest  the  evidence  is  offered. 

M.  A.  Luce,  for  the  appellant. 

/.  E.  Wadham,  for  the  respondents. 

**  Haynes,  C.  The  complaint  contains  several  causes  of 
action,  the  first  four  being  upon  promissory  notes  alleged  to 
have  been  executed  by  the  San  Diego  Cable  Railway  Com- 
pany to  the  California  National  Bank  of  San  Diego,  aggre- 
gating $57,330.  Another  cause  of  action  is  for  attorneys'  fees 
and  expenses  in  a  certain  action  brought  by  the  bank  against 
the  cable  company  in  the  United  States  circuit  court;  and 
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the  last  cause  of  action  is  for  the  sum  of  $359,000,  for  moneys 
alleged  to  have  been  paid  by  the  bank  to  various  persons  at 
the  request  of  the  cable  company  for  its  use  and  benefit  and 
upon  its  order.  The  $359,000  includes  the  moneys  evi- 
denced by  the  promissory  notes  sued  upon  in  the  antecedent 
counts. 

The  answer  consists  of  specific  denials  of  the  allegations  of 
the  complaint,  and  a  counterclaim  to  recover  the  sum  of 
$50,000,  the  alleged  value  of  certain  shares  of  the  capital 
Btock  of  the  cable  company,  and  the  further  sum  of  $119,000 
for  moneys  alleged  to  have  been  had  and  received  by  the 
bank  to  and  for  the  use  of  the  cable  company. 

The  cause  was  tried  by  the  court  without  a  jury,  and  *® 
the  court  found  against  the  plaintiff  upon  each  of  its  causes 
of  action,  and  also  against  the  defendants  upon  their  coun- 
terclaim, and  judgment  was  entered  accordingly.  This  ap- 
peal is  taken  by  the  plaintiflF  from  the  judgment  against 
him  and  from  an  order  denying  his  motion  for  a  new  trial. 
There  is  no  appeal  from  the  judgment  upon  the  counterclaim. 

The  bank  became  insolvent  and  suspended  business  No- 
vember 12,  1891,  and  the  cable  company  was  adjudged 
insolvent  March  15,  1892. 

Appellant  specifies  certain  particulars  in  which  the  find- 
ings are  claimed  to  be  not  justified  by  the  evidence,  but  the 
principal  questions  arise  upon  rulings  made  upon  questions 
ofevidence;  and  the  more  important  of  these  hinge  upon  the 
relations  existing  between  these  corporations  through  their 
respective  boards  of  directors. 

The  board  of  directors  of  the  cable  company  consisted  of 
Dare,  Collins,  Havermale,  Palmerston,  and  Fisher.  Of  these 
Dare,  Collins,  and  Havermale  were  oflBcers  and  directors  of 
the  bank,  Havermale  being  president  and  Collins  cashier, 
while  Dare  was  president  of  the  cable  company,  Havermale 
vice-president,  and  Collins  treasurer. 

The  promissory  notes  in  question  were  executed  in  the 
name  of  the  cable  company  by  O'Brien,  secretary,  but  he 
does  not  appear  to  have  been  authorized  to  do  so  by  any 
previous  resolution  or  formal  direction  of  the  board,  nor  does 
there  appear  to  have  been  any  general  power  conferred  by 
the  board  upon  the  secretary  to  execute  promissory  notes  or 
other  obligations  of  that  character  on  its  behalf. 

It  is  claimed  by  appellant,  however,  that  these  notes  were 
ratified  by  the  cable  company:  1.  By  a  failure  of  that  com- 


April,  1895.]  Pauly  v.  Pauly.  101 

pany  to  dissent;  and  2.  By  express  action  of  the  board  of 
directors  of  the  cable  company,  at  a  special  meeting  held 
November  28,  1891,  at  the  house  of  vice-president  Haver- 
male,  at  which  meeting  there  were  present  Havermale,  Col- 
lins, and  Palmerston,  of  whom  *''  Palmerston  only  was  not 
interested  in  the  bank;  Dare  being  absent  in  Europe,  and 
Fisher  not  having  been  notified.  As  evidence  of  such  ratifi- 
cation plaintiff  offered  in  evidence  the  minutes  of  said  spe- 
cial meeting,  as  follows: 

On  motion  of  Mr.  Palmerston,  seconded  by  Mr.  Collins, 
the  following  resolution  was  unanimously  adopted: 

""Resolved,  That  the  San  Diego  Cable  Railway,  a  corpora- 
tion, by  and  through  its  board  of  directors,  regularly  assem- 
bled, does  hereby  acknowledge  and  agree  to  pay  the  sum  of 
$84,330,  being  due  the  California  National  Bank  of  San 
Diego,  and  evidenced  as  follows:  One  note  of  $20,000,  dated 
September  3,  1891,  due  December  3,  1891;  one  note  of  $10,- 
000,  dated  September  3,  1891,  and  due  December  3,  1891;  one 
note  of  $10,130,  dated  September  3,  1891,  and  due  December 
3,  1891;  one  note,  $17,200,  dated  June  30,  1891,  and  due  oa 
demand.  The  sum  of  $27,000  placed  to  the  credit  of  the  S. 
D.  Cable  Railway  Co.  in  their  account  with  the  California 
National  Bank,  on  February  12,  1891,  being  carried  in  the 
form  of  a  note  as  a  cash  item  signed  by  Dare  &  Collins  for 
$28,500;  also,  an  overdraft  for  the  sum  of  $9,444.27.  The 
total  principal  sum  being  $93,774.27." 

Counsel  for  plaintiff^  also  stated  that  he  expected  to  follow 
with  further  evidence  going  to  show  that  the  cable  company 
received  the  money,  and  that  it  went  into  the  construction 
of  the  road;  that  the  business  had  been  transacted  at  the 
bank;  that  the  cable  company  obtained  its  money  there,  and 
that  these  notes  were  given  for  the  debt. 

Several  objections  were  made  to  the  introduction  of  said 
minutes,  to  the  effect  ihni  the  meeting  was  not  called  by 
competent  authority;  that  it  was  not  held  at  the  office  of  the 
company;  that  the  minutes  do  not  show  that  notice  was 
given  to  Fisher;  that  Fisher  was  in  fact  not  notified,  and 
that  two  of  the  three  directors  present  were  directors  of  the 
bank,  and  could  not  bind  the  cable  company  by  an  ao- 
knowledgment  of  an  indebtedness  to  the  bank. 

*®  Appellant  does  not  rely  upon  the  authority  of  the  sec- 
retary to  execute  these  notes  to  sustain  their  validity.  No 
Buch  autliority  was  shown;  and  as  to  the  attempted  express 
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ratification,  it  appearing  affirmatively  that  the  meeting  was 
special,  and  that  the  directors  were  not  all  notified,  the  meet- 
ing was  not  duly  assembled,  and  its  action  did  not  bind  the 
corporation  as  a  valid  corporate  act.  The  other  objections 
to  the  admission  of  the  minutes  as  an  express  ratification  of 
the  execution  of  the  notes  need  not  be  considered.  The  court, 
therefore,  did  not  err  in  the  exclusion  of  the  resolution  as 
evidence  of  express  ratification,  nor  in  refusing  to  receive 
the  promissory  notes  in  evidence  in  support  of  the  causes 
of  action  based  thereon.  Whether  they  could  be  received 
in  connection  with  other  evidence,  for  any  purpose,  need 
not  be  considered  in  this  connection. 

This,  however,  is  not  conclusive  of  the  right  of  the  plain- 
tifi"  to  recover  for  money  loaned  or  advanced  by  the  bank  so 
far  as  it  was  applied  to  the  proper  uses  of  the  cable  com- 
pany. The  liability  of  defendant  does  not  rest  upon  the 
express  contract  appearing  upon  the  face  of  these  notes,  but 
upon  the  right  of  the  lender  to  recover  money  which  has  gone 
to  swell  the  assets  of  the  cable  company.  If  the  bank  in 
"fact  furnished  to  the  cable  company  moneys,  whether  as  loans 
upon  unauthorized  promissory  notes,  or  upon  account,  or  paid 
money  for  construction  of  its  road,  or  in  discharge  of  its  legal 
liabilities,  so  far  as  the  same  were  in  fact  applied  to  the  proper 
use  and  benefit  of  the  cable  company,  such  moneys  may  be 
recovered  by  the  plaintiff  to  the  extent  to  which  they  have 
not  been  repaid.  Plaintiff  in  the  last  count  of  his  complaint 
pleaded  facts  which,  if  proved,  would  entitle  him  to  such 
a  recovery.  In  support  of  this  proposition  see  the  following 
authorities:  Morawetz  on  Private  Corporations,  sees.  526, 
616,  715;  Gardner  v.  Butler,  30  N.  J.  Eq.  702,  721,  724;  Twin 
Lick  Oil  Co.  V.  Marbury,  91  U.  S.  587;  Santa  Cruz  R.  R.  Co. 
V.  Spreckles,  65  Cal.  193;  Seeley  v.  San  Jose  etc.  Co.,  59  Cal. 
22.  In  New  Castle  Northern  Ry.  Co.  v.  Simpson,  *®  23  Fed. 
Rep.  214,  it  was  held  that  the  corporation  must  account  to 
the  contractor  for  benefits  received  under  an  ultra  vires  con- 
tract, with  interest  on  the  amount  found  to  have  been  due 
when  the  work  was  stopped. 

In  Leavenworth  v.  Chicago  etc.  Ry.  Co.,  134  U.  S.  688,  707, 
Mr.  Justice  Blatchford,  speaking  for  the  court,  said:  "I  am 
unable  to  see  anything  in  the  fact  that  some  of  the  same  men 
were  found  to  be  trustees  in  this  deed  and  directors  in  the 
Rock  Island  Company,  and  that  directors  in  the  Southwest- 
ern Company  were  also  directors  in  the  Rock  Island  Com- 
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pany,  which  should  block  the  course  of  justice,  paralyze  the 
power  of  the  court,  and  deprive  the  creditor  corporation  of  all 
remedy  for  the  enforcement  of  its  lien.  If  it  could  show  that 
the  Southwestern  Company  did  not  owe  this  interest,  or  that 
the  Rock  Island  Compan}'  had  in  its  hands  the  means  of  the 
Southwestern  Company  to  meet  this  obligation,  and  that  by 
reason  of  collusion  between  those  who  controlled  both  com- 
panies this  fact  was  suppressed  or  concealed,  it  would  present 
a  strong  case  for  relief.  But  this  would  be  actual  fraud,  and 
one  not  necessarily  growing  out  of  the  influence  of  the  Rock 
Island  directory  over  that  of  the  Southwestern.  Notwith- 
standing this  commingling  of  officers  the  corporations  were 
distinct  corporations.  They  had  a  right  to  make  contracts 
with  each  other  in  their  corporate  capacities,  and  they  could 
sue  and  be  sued  by  each  other  in  regard  to  these  contracts; 
and  the  question  is  not  could  they  do  these  things,  but  have 
the  relations  of  the  parties — the  trust  relations,  if  indeed 
such  existed — been  abused  to  the  serious  injury  of  the  South- 
western Company." 

The  money  that  was  paid,  from  whomsoever  it  was  ob- 
tained, was  obtained  by  and  disbursed  through  the  proper 
financial  officer  of  the  cable  company,  viz.,  its  treasurer, 
through  the  agency  of  the  bank,  and  if  applied  to  the  proper 
uses  of  that  company  there  at  once  arose  an  implied  promise 
to  repay  it. 

The  remaining  controversies,  so  far  as  they  involve  the 
rulings  of  the  court  upon  questions  of  evidence,  *•  require  a 
general  statement  of  the  facts  disclosed  by  the  record. 

The  bank  was  in  existence  before  the  cable  company  was 
organized.  Who  the  stockholders  of  the  cable  company 
were,  aside  from  the  directors,  is  not  disclosed.  It  is  shown 
that  on  February  15,  1890,  certificate  No.  2,  500  shares  wa». 
issued  to  Collins,  and  certificate  No.  3  to  Dare  for  500  shares,. 
and  to  Palmerston  July  8,  1890,  100  shares;  that  Fisher 
originally  held  500  shares,  but  on  March  17, 1890,  he  sold  all, 
but  one  share  to  Dare  and  Collins. 

During  part  of  the  time  covered  by  these  transactions  Cof- 
lins  was  cashier  of  the  bank,  and  part  of  the  time  president, 
and  all  of  the  time  treasurer  of  the  cable  company.  Dare 
and  Havermale  were  also  directors  of  the  bank,  and  were  also 
president  and  vice-president,  respectively,  of  the  cable  com~ 
pany,  and  Palmerston  and  Fisher,  who  were  not  connected 
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with  the  bank,  were  the  remaining  directors,  Fisher  being  the 
general  manager. 

An  account  was  opened  by  the  bank  with  the  cable  com- 
pany, and  all  moneys,  whether  acquired  by  loans  or  other* 
wise,  were  credited  to  the  company's  account  by  the  bank  as 
deposits.  Fisher  had  charge  of  the  construction  and  general 
business,  and  bills  and  accounts  of  labor  and  materials  were 
presented  to  him;  he  would  0.  K.  them,  signing  his  name 
thereto,  and  direct  the  holder  to  go  to  the  bank  for  payment; 
and  these  bills,  accounts,  time  warrants  of  the  laborers,  etc., 
were  paid  by  the  teller  of  the  bank  as  though  they  were 
cliecks,  stamped  paid,  and  charged  to  the  company's  account. 

From  the  organization  of  the  cable  company  through  all 
these  transactions  J.  E.  O'Brien  was  book-keeper  of  that  com. 
pany,  and  during  the  latter  part  of  the  time  was  also  its  sec- 
retary. The  company  had  no  pass-book  as  a  depositor,  but 
generally  twice  a  week  the  bank  would  deliver  to  O'Brien  a 
statement  of  the  company's  account  and  surrender  the  paid 
vouchers,  and  from  these  statements  and  vouchers  O'Brien 
kept  a  ledger  account  with  the  bank  in  the  books  of  the  com- 
pany, which  was  **  thus  practically  a  rescript  of  the  bank's 
books.  Some  of  the  machinery  was  purchased  by  Dare,  and  the 
bills  for  such  did  not  pass  through  Fisher's  hands,  but  would 
be  audited  and  settled  for  at  the  bank;  and  part  of  the  time, 
instead  of  giving  time  checks  to  laborers,  a  pay-roll  would  be 
made  out  and  money  to  pay  the  same  would  be  drawn  from 
the  bank  in  bulk,  and  a  check  would  be  the  voucher  in  such 
case,  but  by  whom  drawn  does  not  appear.  At  the  time  of 
the  trial  Dare  had  long  been  absent  in  Europe,  Collins  was 
dead,  and  two  of  the  three  book-keepers  of  the  bank  who 
made  entries  in  the  company's  account  in  the  books  of  the 
bank  were  absent  from  the  state.  The  cashier  of  the  bank 
and  the  book-keeper  who  had  charge  of  the  general  books  of 
the  bank  testified  as  to  the  manner  in  which  the  accounts 
were  kept,  and  Brimhall,  one  of  the  three  who  kept  the  books 
in  which  this  account  appeared,  testified  to  the  handwriting 
of  the  absent  book-keepers  as  well  as  his  own,  that  the  entries 
were  made  in  the  usual  course  of  business  on  the  day  of  the 
several  transactions  as  they  occurred,  and  that  he  believed 
the  account  to  be  correct.  Some  testimony  was  also  given 
by  one  or  more  other  parties  who  had  settled  their  private 
accounts  with  the  bank  and  found  the  bank's  accounts  to  be 
correct. 
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The  court  eventually  received  in  evidence,  first,  the  state- 
ments of  account  furnished  to  the  book-keeper  of  the  cable 
company  by  the  bank,  and  afterward  the  ledger  of  the  cable 
company  showing  the  account  with  the  bank  made  up  from 
said  statements,  but  refused  to  receive  in  evidence  the  books 
of  the  bank  and  the  vouchers  returned  to  the  cable  company's 
book-keeper  with  the  statements. 

Plaintiff  again  offered  in  evidence  each  of  the  notes  set  out 
in  the  complaint,  and  these  were  again  excluded.  Plaintiff 
then  offered  in  evidence  the  note  of  $17,200,  dated  June  30, 
1891,  as  explanatory  of  an  item  of  the  same  date  and  amount 
appearing  in  the  statement  admitted  in  evidence,  said  item 
being,  "Note  for  $17,200,"  for  the  purpose  of  showing  that 
that  entry  was  of  the  **  note  offered,  and  that  note  was 
thereupon  received  in  evidence.  The  ledger  account  of  the 
cable  company  which  was  received  in  evidence  showed  that 
said  credit,  "note  for  $17,200,"  was  carried  through  the  stated 
accounts  to  the  final  balance  as  a  credit  to  that  amount,  and 
these  statements  also  showed  a  final  balance  or  overdraft 
against  the  cable  company  of  $9,444.27.  This  balance  added 
to  the  credit,  "  note  for  $17,200,"  makes  $26,644.27,  and  for 
this  amount  appellant  insists  he  siiould  have  had  judgment, 
and  that  the  finding  that  the  cable  company  was  not  indebted 
to  the  bank  in  any  sum  wiiatever  is  not  justified  by  the  evi- 
dence, and  this  contention,  I  think,  must  be  sustained. 

The  evidence  was  meager  in  regard  to  the  financial  re- 
sources of  the  cable  company.  Mr.  Fisher  testified,  when 
called  by  defendants,  that  "  Collins  and  Dare  looked  after  the 
financial  part  of  the  road  entirely,  and  I  never  saw  any  of 
the  accounts  after  I  passed  on  the  bills,  as  I  have  stated  here 
before;  I  would  0.  K.  them,  and  that  is  the  last  I  would  ever 
see  of  them";  that  he  did  not  examine  the  books;  that  he 
had  implicit  confidence  in  Mr.  Dare  and  Mr.  Collins;  that 
after  the  failure  of  the  bank  he  only  knew  of  any  balance 
being  due  the  bank  through  reports  in  the  newspapers,  but 
he  never  said  anything  to  the  officers  of  the  bank  about  it; 
that  prior  to  the  failure  of  the  bank  he  heard  rumors  that 
tlie  bank  was  carrying  the  cable  company,  and  the  officers 
of  the  bank  denied  it,  and  said  the  cable  company  had  a  bal- 
ance in  the  bank.  When  these  conversations  occurred  does 
not  appear,  but  it  does  appear  that  after  March  17,  1890, 
hi^  held  but  one  share  of  stock,  having  sold  499  shares  to 
Collins  and  Dare,  and  admitted  that  after  that  time,  though 
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be  remained  a  director,  he  had  no  financial  interest  in  the 
corporation,  and  gave  that  as  the  reason  why  he  made  no 
inquiries  as  to  the  truth  of  the  newspapers'  reports  after  the 
bank's  faihire,  to  the  effect  that  the  cable  company  owed  the 
bank  "  ninety  odd  tiiousand  dollars."  It  would,  tlierefore, 
appear  probable,  at  least,  that  the  former  inquiries  *'  were 
made  in  the  early  stages  of  the  work.  All  the  notes  men- 
tioned in  the  record  were  made  after  Fisher  jiarted  with  his 
interest  in  the  corporation.  It  further  appeared  that  though 
Mr.  Fisher  had  procured  the  books  for  the  book-keeper  in 
which  to  keep  the  company's  accounts,  he  had  never  looked 
into  them  or  souglit  to  inform  himself  of  the  state  of  the  com- 
pany's accounts. 

In  Morse  on  Banks  and  Banking,  third  edition,  section  295, 
page  513,  it  is  said:  "The  sound  rule  would  seem  to  be  that 
the  depositor's  bank-book,  if  it  has  been  returned  to  him,  and 
he  has  not  within  a  reasonable  time  objected  to  it,  should  be 
regarded  as  prima  facie  evidence  of  the  way  the  account 
stood  between  him  and  the  bank  at  the  date  of  the  last  bal- 
ancing. It  settles  the  presumption  in  the  case,  and  leaves 
the  onus  on  the  party  disputing  it." 

This  prima  facie  evidence  was  not  rebutted,  and  judgment 
for  the  sum  stated  should  have  been  for  the  plaintiff. 

There  are  other  grounds  justifying  a  reversal,  and,  as  they 
involve  questions  which  will  doubtless  arise  upon  another  trial, 
they  should  be  noticed. 

The  vouchers  delivered  with  the  statements  to  the  cable 
company  are  not  only  prima  facie  evidence  of  the  payment 
by  the  bank  of  the  several  sums  named  in  them,  but  these 
payments,  having  been  made  principally  upon  bills  certified 
by  the  general  manager,  to  that  extent,  at  least,  furnished 
satisfactory  evidence  that  the  money  paid  thereon  was  in 
fact  applied  to  the  proper  use  and  benefit  of  the  cable  com- 
pany; and,  as  we  have  already  held  that  the  plaintiff  could 
not  recover  upon  the  notes  alone,  because  of  their  unauthor- 
ized execution,  such  evidence  was  material  and  important  to 
the  plaintiff,  and  he  was  prejudiced  by  the  exclusion  of  these 
vouchers. 

Tlie  court  also  erred  in  excluding  the  books  of  the  bank. 

The  first  objection  to  this  evidence  argued  by  counsel  for 
respondents  in  his  brief  is  that  these  books  were  not  "kept 
in  the  regular  and  usual  order  of  business,"  **  because  the 
cable  company  had  no  pass-book,  and  because  the  monej' 
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was  not  paid  out  upon  checks,  but  upon  billF,  etc.  Whetlier 
or  not  there  was  a  pass-book  in  nowise  affected  or  changed 
the  mode  of  keeping  the  bank's  accounts.  The  statements 
rendered  to  the  cable  company's  book-keeper  showed  the 
deposits  as  well  as  the  payments,  in  the  same  manner  as  if 
written  up  in  the  pass-book.  That  payments  were  made 
upon  bills  instead  of  checks  could  not  affect  the  correctness 
of  the  accounts,  the  bills  being  treated  as  checks. 

I  think  the  preliminary  evidence  was  sufficient  to  authorize 
the  admission  of  the  books  of  the  bank,  especially  in  view  of 
the  fact  that  statements  of  the  bank's  account  had  been  reg- 
ularly furnished  to  the  cable  company,  thus  giving  it  the 
opportunity  to  examine  it  and  investigate  its  correctness. 
These  statements  being  in  evidence,  and  no  objection  having 
at  any  time  been  made  to  them,  furnished  at  least  prima 
facie  evidence  that  the  account  of  the  bank  was  correct.  The 
interest  of  Dare  and  Collins  as  officers  of  the  bank  does  not 
seriously,  if  at  all,  affect  this  question.  Their  interest  on 
behalf  of  the  bank  was  not  greater  than  in  transactions  with 
any  other  customer,  and  it  is  well  settled  that  books  of  ac- 
count kept  by  banks  are  admissible  in  evidence:  See  McLen- 
nan V.  Bank  of  California,  87  Cal.  569,  575,  and  cases  there 
cited.  The  interest  of  parties  to  a  transaction  invites  scru- 
tiny just  as  the  interest  of  a  witness  invites  scrutiny;  but 
such  interest  goes  only  to  the  weight  of  the  testimony,  not  to 
its  admissibility;  even  when  a  party  was  disqualified  as  a 
witness,  because  of  his  interest,  he  was  permitted  to  testify  to 
the  correctness  of  his  account  and  put  that  in  evidence. 

It  has  been  seen  that  the  notes  upon  which  the  first  four 
counts  are  based,  not  having  been  executed  by  proper  au- 
thority, are  not  evidence  of  a  liability  upon  the  express  con- 
tract appearing  upon  their  face;  but,  as  it  is  also  true  that  if 
the  money  represented  by  or  named  in  the  notes  was  fur- 
nished by  the  bank,  and  was  received  by  and  applied  to  the 
proper  use  and  benefit  of  **  the  cable  company,  plaintiff  is 
entitled  to  recover  the  same,  the  question  arises  whether  the 
notes  are  admissible  in  evidence  for  the  purpose  of  showing 
that  the  money  represented  by  them  was  furnished  by  the 
bank? 

The  record  does  not  disclose  the  circumstances  under 
which  nor  by  whose  direction  the  secretary  executed  the 
notes.  It  does  appear,  however,  that  Collins  and  Dare  were 
intrusted  with  the  management  of  the  finances  of  the  cable 
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company,  and  the  only  evidence  in  the  record  showing  that 
money  was  received  from  any  other  source  than  the  bank 
was  given  by  Mr.  Fislier,  to  the  effect  that  he  understood  that 
the  money  was  borrowed  in  the  east;  that  he,  Collins,  and 
Dare,  each  made  notes  individually,  the  other  two  becoming 
indorsers,  and  he  thought  that  in  this  way  about  $100,000 
was  raised,  and  that  he  did  not  know  of  the  cable  company 
borrowing  in  its  own  name. 

The  stumbling-block  in  this  case,  however,  seems  to  have 
been  the  double  relation  or  agency  of  Collins,  Dare,  and 
Havermale,  being  at  the  same  time  officers  and  directors  in 
both  corporations.  In  Adams  Min.  Co.  v.  Senter,  26  Mich. 
73,  Captain  Frue  was  the  agent  of  the  Adams  Company,  and 
also  of  the  South  Pewabic  Company.  Frue  sold  to  Senter 
certain  timber  belonging  to  the  Adams  company  in  payment 
of  a  bill  which  the  Pewabic  company  owed  to  Senter,  in  order 
that  the  latter  company  should  be  given  additional  credit, 
and  this  action  was  brought  by  the  plaintiff  against  the  de- 
fendant for  taking  said  timber.  After  discussing  other  ques- 
tions, Mr.  Justice  Campbell  said: 

"The  question  next  arises,  How  far  the  double  agency  of 
Captain  Frue  affected  his  relations  to  his  employers  and  to 
third  persons.  It  was  claimed  that,  upon  the  principle  that 
a  man  cannot  contract  with  himself,  and  cannot  occupy  posi- 
tions involving  a  conflict  of  duties,  all  of  his  dealings  whereby 
the  property  of  one  company  was  transferred  to  or  used  for 
the  other  should  be  held  unlawful.  There  is  no  validity  in 
such  a  proposition.  The  authority  of  agents  may,  where  no 
law  is  violated,  *®  be  as  large  as  their  employers  choose  to 
make  it.  There  are  multitudes  of  cases  where  the  same  per- 
son acts  under  power  from  different  principals  in  their  mutual 
transactions.  Every  partnership  involves  such  double  rela- 
tions. Every  survey  of  boundaries,  by  a  surveyor  jointly 
agreed  upon,  would  come  -within  similar  difficulties.  It  is 
only  where  the  agent  has  personal  interests  conflicting  with 
those  of  his  principal  that  the  law  re<iuire8  peculiar  safe- 
guards against  his  acts.  Tiiere  can  be  no  presumption  that 
the  agent  of  two  parties  will  deal  unfairly  with  either.  And 
when  both  deliberately  put  him  in  charge  of  their  separate 
concerns,  and  there  is  any  likelihood  that  he  may  have  to 
deal  with  the  rights  of  both  in  the  same  transactions,  instead 
of  lessening  his  powers  it  may  become  necessary  to  enlarge 
them  far  enough  to  dispense  with  such  formalities  as  one  man 
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would  use  with  another,  but  which  could  not  be  possible  for 
a  single  person  to  go  through  with  alone." 

Collins  and  Dare  were  not  the  bank,  though  they  were  its 
agents;  and  in  an  action  by  the  bank,  or  its  receiver,  it  is  not 
perceived  why  their  acts  and  admissions  as  the  agents  of  the 
cable  company,  in  charge  of  its  financial  affairs,  are  not  ad- 
missible in  evidence  against  it  in  relation  to  those  matters 
that  were  intrusted  to  their  management  by  the  latter  com- 
pany. If  they  had  procured  the  money  from  another  bank 
with  which  they  were  not  connected,  assuming  that  the  notes 
were  executed  by  the  secretary  by  their  direction,  I  think  it 
would  not  be  contended  that  the  notes  were  inadmissible  in 
evidence,  in  connection  with  the  other  facts,  for  the  purpose 
of  showing  that  the  payee  was  the  party  lending  the  money. 

I  think  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  reversed  and  a  new  trial  granted. 
Henshaw,  J.,  Temple,  J.,  McFarland,  J. 


Corporations — Negotiablb  Instruments  Executed  by  Officers  op. — 
Notes  signed  by  an  agent  of  a  corporation  authorized  generally  to  give  notes 
on  its  behalf  are  enforceable  by  a  bona  fide  holder  thereof,  though  the  officer 
or  agent  exceeded  his  authority  in  executing  the  note  in  question:  Merchants' 
Nat.  Bank  v.  Citizens'  Oas  etc.  Co.,  159  Mass.  505;  38  Am.  St.  Rep.  453,  and 
note  with  the  cases  collected. 

Corporations— Meetinqs  of  Directors— Notice. — Notice  to  all  tha 
directors  of  a  corporation  of  a  business  meeting  thereof  is  generally  neces- 
sary to  its  validity,  and  can  only  be  dispensed  with  when  it  is  impractica- 
ble  to  give  such  notice  to  the  minority  in  case  of  an  emergency,  and  when 
the  act  done  in  the  absence  of  one  or  more  of  them  not  served  with  notice 
appears  to  be  reasonably  necessary  to  the  welfare  of  the  corporation:  Bank 
T.  McCarthy,  55  Ark.  473;  29  Am.  St.  Rep.  60,  and  note.  It  is  indispensa- 
ble to  a  legal  meeting  of  the  directors  of  a  corporation  for  the  transaction  of 
business  that  all  the  directors  have  notice,  either  actual  or  constructive,  of 
the  time  and  place  of  the  meeting,  unless  they  are  actually  present  thereat. 
The  transactions  at  any  meeting  not  so  held  are  void:  Doernbecher  v.  Coluni' 
bia  City  Lumber  Co.,  21  Or.  573;  28  Am.  St.  Rep.  766,  and  note. 

Corporations— Contracts  Ultra  Vires — Defense. — A  corporation  hav- 
ing received  benefits  under  a  contract  made  by  and  with  it  cannot  set  up  as 
a  defense  thereto  that  it  had  no  power  to  transact  the  business:  Williams  v. 
Bank,  71  Miss.  858;  42  Am.  St.  Rep.  503,  and  note;  Kadish  v.  Garden  City 
tic.  Building  Assn.,  151  111.  531;  42  Am.  St.  Rep.  256,  and  note. 

Corporations — Same  Directors  Acting  for  Two  Companies — Effect 
OV. — Dealings  between  corporations  represented  by  the  same  persons  as 
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directors  may  be  accepted  m  binding  by  each  corporation  and  the  stock- 
holders thereof.  Such  dealings  are  not  absolutely  void,  but  are  voidable  at 
the  election  of  the  respective  corporations  or  the  stockholders  thereof,  and 
they  become  binding  if  acquiesced  in  by  the  corporation  and  their  stock* 
hoMers:  O'Conner  Alin.  etc.  Co.  y.  Coosa  Furnace  Co.,  95  Ala.  614;  36  Am. 
St.  Rep.  251,  and  note.  See,  also,  the  extended  note  to  Beach  v.  Miller,  17 
Am.  St.  Rep.  302,  306. 

Evidence — Bank-books  A3. — Bank-books  of  accounts  and  original  entries 
shown  to  have  been  accurately  kept  and  written  up  each  day  are  admissible 
in  evidence  in  favor  of  the  bank:  Robintou  r.  Smith,  111  Mo.  205;  33  Am. 
St.  Rep.  510,  and  note. 


ElOHHOFP    v.    ElOHHOFP. 
[107  California,  42.] 

JcDOMRNTS— Service  of  Process — Presumption.— It  is  presumed  in  favor 
of  the  jurisdiction  of  the  court  and  in  support  of  the  judgment  that 
service  of  process  was  duly  made,  although  no  evidence  thereof  appears 
from  the  record. 

Judgments— Service  of  Process— Presumption — Burden  of  Proof, — In 
an  action  to  set  aside  a  judgment  on  the  ground  that  the  defendant 
therein  was  not  served  with  summons,  had  no  notice,  and  never  appeared 
in  the  action,  and  that  the  judgment  was  obtained  by  fraud,  the  pro- 
duction of  the  judgment-roll  showing  that  summons  was  issued  but 
containing  no  proof  of  service,  no  memorandum  of  default,  no  ap- 
pearance by  defendant  except  by  guardian  ad  litem,  and  no  recital  that 
summons  was  served,  does  not  overcome  the  presumption  that  the  de- 
fendant was  duly  served,  and  that  the  court  had  jurisdiction  of  his 
person.  The  burden  of  proof  is  still  on  the  party  attacking  the  judg- 
ment to  show  by  other  evidence  that  the  summons  was  not  served  in 
fact. 

Judgments  by  Default — Direct  Attack — Presumptions. — In  a  direct 
attack  by  appeal  from  a  judgment  by  default  there  is  no  presumption 
in  favor  of  the  existence  of  any  fact  essential  to  the  jurisdiction  of  the 
court  over  the  defendant,  but  in  all  matters  of  which  the  judgment 
contains  a  record  its  verity  is  presumed  as  fully  as  upon  a  collateral  at- 
tack. 

Judgments — Attack  in  Equity. — A  suit  in  equity  to  set  aside  a  judgment 
at  law,  although  not  a  collateral,  is  always  an  indirect  attack,  and  does 
not  question  or  dispute  the  effect  of  the  judgment  as  an  adjudication, 
but  seeks  relief  from  its  operation  upon  equitable  grounds. 

/.  /.  Paulsell,  and  Kile  &  Plummer^  for  the  appellant. 

Nicol  &  Orr,  and  J.  H,  &  J.  E.  Budd,  for  the  respondents. 

*'  Temple,  J.  This  action  was  brought  to  set  aside  a 
judgment  and  decree  rendered  by  the  superior  court  of  Marin 
county  in  1882,  annulling  the  marriage  between  Gustave 
EichhoflF  and  Melocene  Eichhoff. 

The  complaint  shows  as  a  cause  of  action  that  in  the  suit 
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for  the  annulment  of  the  marriage  this  plaintiff,  defendant 
in  that  action,  was  not  served  with  summons,  *®  had  no  no- 
tice of  the  suit,  and  never  appeared  therein,  and  that  said 
judgment  was  procured  by  the  fraudulent  practices  of  said 
Gustave  Eichhoff. 

At  the  trial  the  plaintiff  to  sustain  her  allegations  put  in 
evidence  the  judgment-roll  in  the  action  for  the  annulment 
of  the  marriage,  the  petition  for  the  appointment  of  a  guard- 
ian ad  litem,  and  the  order  appointing  the  guardian  ad  litem, 
and  rested.  The  defendant  put  in  no  evidence,  and  the  court 
thereupon  rendered  judgment  for  defendant,  and  the  phdntifif 
appeals  from  the  judgment.  The  appeal  was  taken  within 
sixty  days  after  the  rendition  of  judgment. 

The  judgment-roll  put  in  evidence  shows  that  a  summons 
was  issued,  but  there  was  no  proof  of  service.  There  was  no 
memorandum  that  the  default  of  the  defendant  had  been 
entered  as  required  by  the  code. 

There  was  no  appearance  for  the  defendant  in  the  case  by 
answer  or  demurrer.  There  is  no  recital  in  the  judgment  to 
the  effect  that  summons  had  been  served;  but  it  is  stated 
that  a  guardian  ad  litem  had  been  duly  appointed  for  the 
defendant,  and  that  such  guardian  appeared  in  open  court 
and  consented  that  the  action  be  tried. 

Neither  in  the  petition  for  the  appointment  of  a  guardian 
ad  litem,  nor  in  the  order  appointing  the  guardian,  is  there  a 
recital  to  the  effect  that  the  summons  had  been  served  on  the 
defendant. 

The  only  question  presented  on  this  appeal  is  whether, 
under  these  circumstances,  the  burden  was  cast  on  the  plain- 
tiff of  proving  that  summons  had  not  in  fact  been  served  on 
the  defendant  in  the  former  action,  or  whether  the  defendant 
bad  the  laboring  oar. 

The  question  as  to  the  validity  of  this  judgment  was  once 
before  considered  by  this  court:  In  re  Eichhoff^  101  Cal.  600. 
There  the  attack  upon  the  judgment  was  collateral.  It  was 
held  by  this  court  that  the  judgment  was  not  void.  It  was 
said:  "The  fact  that  the  court  has  rendered  a  judgment  im- 
plies a  determination  by  it  before  it  assumed  to  hear  the  con- 
troversy that  it  had  *'  jurisdiction  over  the  subject  matter  of 
the  action,  and  of  the  defendant  against  whom  the  complaint 

was  directed The  judgment-roll  in  the  present  case  is 

consistent  with  the  fact  that  proper  service  was  made  upon 
the  defendant  before  the  hearing  upon  the  complaint,  and  as 
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any  condition  of  facts  consistent  with  the  validity  of  the 
judgment  will  be  presumed  to  have  existed,  rather  than  one 
which  will  defeat  the  judgment,  it  must  be  presumed,  in  su{)- 
port  of  the  action  of  the  court,  tiiat  such  service  was  shown 
to  it,  although  it  has  not  preserved  any  record  thereof." 

This  conclusion  is  determinative  of  the  question  here  sub- 
mitted. 

The  presumption  that  the  court  did  have  jurisdiction  of  the 
person  of  the  defendant  must  be  overcome  by  proof.  Plain- 
tiff's action  is  based  upon  the  well-established  grounds  of 
the  jurisdiction  of  courts  of  equity  to  grant  relief  in  cases  of 
fraud,  accident,  or  mistake.  She  set  forth  her  equities  in  her 
complaint,  but  it  is  incumbent  upon  her,  as  plaintiff,  not  only 
to  aver  the  facts  constituting  her  case,  but,  if  they  are  denied, 
to  prove  them.  The  judgment-roll  did  not  prove  want  of 
service  of  summons,  but  the  contrary.  Under  the  decision 
the  fact  presumed  is  a  fact  adjudged.  She  was  in  this  action 
allowed  to  prove  that  this  adjudication  was  procured  through 
fraud,  or  was  a  mistake;  that  she  never  was  in  fact  served, 
and  had  no  opportunity  to  be  heard  in  the  action. 

The  mere  bringing  of  this  suit  does  not  change  the  pre- 
sumptions arising  fron)  the  fact  of  the  rendition  of  the  judg- 
ment. Apparently  counsel  have  been  misled  by  some  cases 
in  which  judgments  have  been  reversed  on  appeal.  In  Mc 
Kinlay  v.  Tuttle,  42  Cal.  570,  and  in  some  other  cases  in  which 
that  case  has  been  followed,  it  was  held,  in  effect,  that  on  an 
appeal  the  judgment  would  be  reversed  for  irregularities 
which  would  not  render  the  judgment  void  if  attacked  col- 
laterally. In  Sichler  v.  Look,  93  Cal.  600,  it  is  said:  "That 
upon  a  direct  appeal  it  is  essential  for  the  party  seeking  to 
sustain  *®  the  judgment  to  show  by  the  record  itself  that 
the  court  had  jurisdiction  of  the  defendant,  whereas,  in  a 
collateral  attack,  the  entry  of  the  judgment  is  itself  conclu- 
sive of  such  jurisdiction.  Upon  a  direct  attack  there  is  no 
presumption  in  favor  of  the  existence  of  any  fact  essential  to 
the  jurisdiction  of  the  court  over  the  defendant,  but,  in  all 
matters  of  which  the  judgment  contains  a  record,  its  verity, 
in  the  absence  of  any  contradictory  evidence,  will  be  pre- 
sumed as  fully  as  upon  a  collateral  attack." 

The  phrase  *'  direct  attack "  in  the  above  quotation  evi- 
dently refers  to  appeals  from  the  judgment. 

In  fact,  when  an  action  is  brought  in  a  court  of  equity  to 
set  aside  a  judgment  at  law,  the  attack,  although  not  coUat- 
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cral,  is  always  indirect:  Freeman  on  Judgments,  sec.  485, 
The  judgment  is  not  under  review,  but  an  issue  is  being  tried 
as  to  whether  the  plaintiff  is  entitled  to  have  a  court  of 
equity  interpose  in  his  behalf.  The  judgment  is  not  conclu- 
sive in  such  a  case.  The  question  to  be  determined  is  whether 
the  adjudication  was  not  procured  by  fraud  or  mistake.  It 
may  be  said  that  in  such  a  case  the  legal  validity  of  the 
judgment  is  admitted,  and  it  is  because  of  its  validity,  or 
apparent  validity,  that  the  plaintiff  requires  to  be  relieved 
from  it.  Says  Freeman,  at  section  495,  speaking  of  judg- 
ments entered  without  notice  to  defendant:  '*  But  proceedings 
in  equity  are  peculiarly  appropriate  for  the  exposure  of  this 
infirmity.  They  permit  of  the  formation  of  issues  upon  the 
question  of  service  of  process,  and  of  the  trial  of  those  issues 
after  full  opportunity  has  been  given  to  those  who  seek  to 
sustain,  as  well  as  those  who  seek  to  avoid  the  judgment. 
If  at  such  trial  it  satisfactorily  appears  that  the  defendant 
was  not  summoned,  and  had  no  notice  of  the  suit,  a  sufficient 
excuse  is  shown  for  his  neglect  to  defend,  and  equity  will  not 
allow  the  judgment,  if  unjust,  to  be  used  against  him,  no 
matter  what  jurisdictional  recitals  it  contains." 

It  will  be  seen  that  the  burden  is  on  the  plaintiff,  in  such 
an  action,  to  excuse  himself  for  not  defending  when  *•  the 
judgment  shows  that  he  was  in  default  for  not  doing  so.  By 
such  an  attack  upon  a  judgment  the  plaintiff  does  not  ques- 
tion or  dispute  its  effect  as  an  adjudication,  but  he  seeks  to 
be  relieved  from  its  operation  upon  equitable  grounds. 

The  judgment  is  aflfirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 

Judgments — Attack  ik  Eqtjitt. — A  suit  in  equity  to  obtain  relief  from 
a  judginent  is  a  collateral  attack  within  the  definition  given  in  the  principal 
case,  bee  anse  it  ia  not  within  the  power  of  a  court  of  equity  to  annul,  vacate, 
or  modify  a  judgment  at  law:  Extended  note  to  MorriU  v.  MorriU,  23  Am. 
St.  Rep.  117. 

JUDGMKNT   BY     DEFAULT — PRESUMPTIOlf   IH     FaVOB    OF    JUHISDIOTION. — 

Judgments  by  default  are  presumed  to  have  been  regularly  obtained  wher* 
the  record  fails  to  show  the  contrary:  Evans  r.  Young,  10  Col.  316;  3  Am. 
St.  Rep.  683;  note  to  Mersey  r.  Walsh,  8  Am.  St  Rep.  69L 
Am.  St.  Rep..  Vol.  XLVIIL— « 
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GiRAUDI    V.   ElEOTRIO    IMPROVEMENT    CoMPANY. 

(107  CALirOENIA,  120.] 

,  l^KOLiGBNOK — Elkotkio  Wires. — A  Company  or  person  using  wires  to  ooa> 
▼ey  electricity  is  required  to  use  very  great  care  to  prevent  injury  to 
person  or  property.  A  failure  to  raise  such  wires  so  high  above  a  roof 
Ihat  those  having  occasioa  to  go  there  will  not  come  in  contact  with 
them  is  negligence. 

"Negligenoe — Electrio  Wires — Injury  to  Servant. — A  person  whose 
employment  does  not  require  or  give  him  opportunity  to  know  that 
electric  wires  are  stretched  above  the  roof  of  the  buihling  in  which  ha 
is  employed,  or  if  he  had  ever  known  might  reasonably  have  forgotten 
about  such  wires,  and  who  is  injured  by  coming  in  contact  with  such 
wires  while  performing  a  service  required  by  his  master,  is  not  guilty  of 
contributory  negligence  as  a  matter  of  law,  on  the  ground  that  he 
ought  to  have  known  the  location  and  have  taken  care  to  avoid  such 
wires. 

Negligence— FoRGETFULNE3a. — To  forget  a  danger  is  not  negligence  unless 
it  shows  want  of  ordinary  care,  and  that  is  a  question  for  the  jury. 

Negligence — Injury  from  Electric  Wires. — One  who  has  no  knowledge 
of  the  fact  that  an  electric  wire  being  wet  destroys  the  insulation  for 
the  time  is  not  guilty  of  contributory  negligence  in  grasping  sach  wire 
with  his  hands  when  he  comes  in  contact  with  it. 

Negligence — Expert  Evidence — Form  of  Question. — An  expert  witness 
cannot  be  asked  to  determine  a  question  of  negligence,  whether  a  cer- 
tain structure  is  safe,  or  whether  certain  methods  are  prudent,  bat 
facts  may  be  elicited  from  such  witness  from  which  the  conclusion  in- 
evitably follows,  and  if  negligence  is  fully  proven  by  other  evidence, 
the  defendant  is  not  prejudiced  by  the  form  of  the  question  put  to  the 
expert. 

Negligence — Use  of  Dangerous  Agency — Electricity — Prrsumptiow — 
Duty  to  Protect  Public. — The  fact  that  a  dangerous  agency,  such  as 
electricity,  is  used  as  a  commodity,  raises  no  presumption  that  the 
public  know  enough  of  its  nature  to  avoid  the  danger  arising  from  its 
use,  and  the  public,  aside  from  consumers,  owe  no  duty  to  those  intro- 
ducing it.  On  the  other  hand,  it  is  the  duty  of  those  making  a  profit 
from  the  use  of  such  a  dangerous  element  to  use  the  utmost  care  to 
prevent  injury  to  all  classes  of  persons,  and  they  must  protect  those 
possessing  less  than  ordinary  knowledge  of  the  character  of  the  com- 
modity. 

Nsolioence — UsB  of  Dangerous  Element— Care  Required. — A  person 
brought  in  contact  with  electric  wires  or  other  dangerous  commodity 
is  not  required  to  exercise  more  care  to  avoid  injury  than  is  usual 
under  similar  circumstances  among  careful  and  prudent  persons  of  the 
class  to  which  he  belongs.  A  common  laborer  is  not  required  to  use  as 
much  care  and  prudence  as  is  exacted  of  a  better  educated  person. 

Nkglioence — Electric  Wires — Oark  Required  to  Avoid. — Of  one  igno- 
rant of  the  danger  that  may  result  from  contact  with  electric  wires  a 
less  degree  of  care  is  demanded  to  avoid  injury  than  is  required  if  he 
had  been  informed  of  such  danger.  What  is  reasonable  care  under  the 
•ircumstaucea  is  for  the  jury  to  determine. 
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/.  E.  Richards^  and  Richards  &  Welch,  for  the  appellant. 
D.  W.  Herrington  and  C.  Clark,  for  the  respondent. 

*"  Tkmple,  J.  This  action  is  for  damages  for  injuries 
received  through  an  electric  shock  caused  by  the  negligence 
of  defendant. 

Plaintiff  was  emploj'ed  as  dishwasher  in  a  hotel  and  res- 
taurant at  San  Jose  kept  by  one  Lamolle.  The  house  was 
liglited  by  incandescent  lights  furnished  by  defendant.  The 
wires  passed  over  the  house  from  the  southeast  corner,  where 
they  descended  from  the  Hensley  house  to  the  apex  on  the 
roof.  At  the  southeast  corner  it  was  twelve  feet  above  the 
roof.  At  the  ridge  of  the  roof  the  wires  were  eighteen  inches 
high,  and  ran  thence  diagonally  over  the  northern  slope  of 
the  roof  for  sixty  feet,  at  an  average  height  of  two  feet,  to  a 
point  on  the  north  firewall,  where  they  descended  on  the  out- 
side of  the  wall  to  the  transformer.  Those  wires  were  part 
of  a  circuit  of  one  thousand  lights  and  carried  one  thousand 
volts,  which  was  reduced  at  the  transformer  to  fifty. 

The  wires  were  erected  while  plaintiff  was  employed  at 
the  Lamolle  house.  Plaintiff  did  not  see  the  workmen  place 
them  over  the  roof,  but  saw  them  where  they  came  down 
the  north  wall. 

After  the  wires  had  been  erected  plaintiff  was  on  the  roof 
for  a  few  minutes  to  assist  in  placing  Lamolle's  signs.  One 
was  at  the  southeast  corner  of  the  building  and  one  at  the 
southwest  corner.  This  was  in  the  daytime  and  was  the 
only  occasion  on  which  plaintiff  had  been  upon  the  roof  be- 
fore the  accident.  At  that  time  the  wires  were  dead,  and 
the  plaintiff  had  no  reason  for  taking  note  of  them,  and  there 
is  no  evidence  which  tends  to  show  that  he  did  so.  He  got 
upon  the  roof  then  at  the  same  point  as  upon  the  night  of 
the  accident,  about  three  feet  west  of  the  place  from  which 
the  wires  passed  down  from  the  roof  to  the  transformer.  He 
reached  the  roof  by  stepladders  temporarily  placed  there  for 
the  purpose. 

When  the  wires  were  erected  Lamolle  was  told  by  the  *** 
workmen  of  defendant  that  they  were  harmless,  and  he  was 
not  consulted  as  to  their  location,  nor  was  he  asked  what 
use,  if  any,  was  made  of  the  roof. 

The  accident  occurred  in  the  night  of  February  23,  1891. 
It  was  dark,  stormy,  and  there  was  a  heavy  fall  of  rain.  The 
signs  seemed  to  be  endangered,  and  Lamolle  went  upon  the 
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roof  to  secure  them,  and  requested  plaintiff  to  accompany 
him.  LamoUe  reached  the  roof  first,  having,  as  he  thinks,  a 
lantern,  though  plaintiff  testified  that  he  did  not.  They  de- 
sired to  reach  the  southeast  corner  of  the  building,  to  do 
which  they  must  necessarily  go  over  the  wires,  or  passing  to 
the  west  over  the  roof,  pass  under  them  at  the  southeast  cor- 
ner. Plaintiff,  not  knowing,  or  forgetting  the  location  of  the 
wires,  came  at  once  in  contact  with  them.  The  first  contact 
was  with  his  leg.  By  the  shock  he  was  thrown  down,  and 
when  Lamolle  ran  to  him  he  found  him  grasping  one  wire 
with  his  hand.  He  was  badly  burned  both  in  his  hand  and 
leg. 

Plaintiff  had  judgment,  and  this  appealis  from  the  judg- 
ment and  from  an  order  refusing  a  new  trial. 

The  first  question  is.  Was  there  evidence  which  tends  to 
show  negligence  on  the  part  of  defendant  which  contributed 
proximately  to  the  injury?  I  think  there  is.  Indeed,  this 
point  is  not  much  insisted  upon  on  this  appeal.  The  ques- 
tion is,  simply.  Was  there  any  evidence  which  it  can  be  rea- 
sonably contended  showed  such  neglect?  If  the  question  is 
open  to  debate,  it  must  be  left  to  the  jury,  even  though  there 
is  no  conflict  in  the  evidence.  The  jury  thought  such  neg- 
ligence shown  by  a  preponderance  of  evidence,  and  I  think, 
they  correctly  found. 

Defendant  was  using  a  dangerous  force,  and  one  not  gen- 
erally understood.  It  was  required  to  use  very  great  care  to 
prevent  injury  to  person  or  property.  It  would  have  been 
comparatively  inexpensive  to  raise  the  wires  so  high  above 
the  roof  that  those  having  occasion  to  go  there  would  not 
come  in  contact  with  them.  Not  to  do  so  was  sufficient  proof 
of  negligence  to  justify  the  verdict. 

***  If  there  was  any  excuse  for  not  so  locating  the  wires, 
it  is  on  the  claim  that  they  were  so  covered  that  there  was  no 
danger  in  coming  in  contact  with  them.  The  accident  itself 
proves  that  this  was  not  sufficient,  rea  ipsa  loquitur.  The 
point  most  insisted  upon  here  is  that  plaintiff  was  guilty  of 
contributory  negligence;  that  he  knew,  or  ought  to  have 
known,  of  the  location  of  the  wires,  and  should  have  taken 
care  to  avoid  them. 

It  is  not  a  case  where  the  doctrine  of  negligent  ignorance 
can  apply.  Plaintiff  owed  defendant  no  duty,  and  no  part  of 
his  employment  required  him  to  know,  or  gave  him  oppor- 
tunity to  know.     Unless  it  can  be  held  that  he  did  in  fact 
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know,  there  was  no  evidence  which  even  tended  to  show  neg- 
ligence on  his  part.  He  testified  that  he  had  never  seen  the 
wireg  before  the  accident,  and  did  not  know  of  their  location. 
This  probably  means  that  he  had  no  recollection  of  seeing 
them.  There  was  no  testimony  as  to  where  he  went  on  the 
roof  when  he  was  there  to  assist  in  placing  the  signs,  except 
that  he  was  over  the  firewall  at  the  southeast  corner,  and  the 
other  at  the  southwest  corner.  He  might  have  passed  from 
one  to  the  other  without  going  near  the  wires.  At  all  events, 
he  had  no  occasion  to  take  note  of  them.  He  had  no  interest 
in  the  matter,  and  no  reason  to  suppose  he  would  ever  be  upon 
the  roof  again.  It  would  be  a  hard  measure  to  hold  one  re- 
sponsible for  knowing  everything  he  might  observe  if  he  would 
only  take  notice,  when  he  had  no  interest  in  taking  heed. 
Can  we  say  then,  as  matter  of  law,  and  against  his  positive 
testimony,  that  he  had  notice  and  did  know? 

Even  had  he  observed  the  wires  during  his  short  visit  to  the 
roof  it  would  be  a  question  for  the  jury  to  say  whether  it  was 
the  want  of  ordinary  care  for  him  not  to  have  it  in  mind  on 
that  occasion.  It  is  said  that,  if  one  was  aware  of  a  fact 
which  should  have  put  him  upon  his  guard,  he  cannot  rebut 
the  presumption  of  contributory  negligence  by  showing  that 
he  momentarily  forgot  it.  This  is  true  as  a  general  proposi- 
tion, *'*  but,  like  all  other  rules  upon  this  subject,  it  must 
have  a  reasonable  construction.  To  forget  is  not  negligence, 
unless  it  shows  the  want  of  ordinary  care,  and  it  is  a  question 
for  the  jury.  Illustrations  of  this  proposition  are  found  in 
the  cases  of  brakemen  who  are  injured  by  obstructions  over 
or  near  the  track  of  the  road.  They  have  been  allowed  to  re- 
cover, although  it  is  shown  that  they  knew  of  the  obstruction, 
on  the  ground  that  they  cannot  be  expected  to  retain,  at  all 
times,  a  complete  outline  of  the  track,  and  because,  in  the 
hurry  of  their  work,  they  would  not  be  likely  to  keep  these 
things  in  mind.  That  is,  to  forget,  under  the  circumstances, 
did  not  prove  absence  of  ordinary  care:  See  Dorsey  v.  Phil' 
lips  etc.  Co.,  42  Wis.  583. 

And,  again,  the  wires  over  the  roof  were  covered  with  in- 
sulating material  precisely  as  the  wires  in  the  house  were. 
It  is  claimed  that  this  was  of  the  very  best  quality  known, 
and  that  if  it  had  been  perfect  it  would  ordinarily  have  ren- 
dered the  wires  harmless.  If  it  was  not  in  good  condition  it 
was  the  fault  of  defendant,  and  plaintiff  cannot  be  held  to 
have   had   knowledge   of    its   dilapidated   condition.     It  is 
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claimed  that  the  fact  that  the  wire  was  wet  destroyed  the 
insulation  for  the  time.  But  we  cannot  presume  that  the 
eflFect  of  moisture  upon  the  insulation  is  a  fact  generally 
known,  and  there  was  no  evidence  tending  to  show  thatplain- 
tiflf  had  such  knowledge. 

It  is  also  suggested  that  plaintiff  grasped  the  wire  with 
such  force  that  in  its  wet  condition  the  insulation  was  de- 
stroyed. If  so,  this  would  not  prove  contributory  negligence, 
but  there  is  no  proof  of  this  except  that  when  he  was  found 
he  had  hold  of  the  wire.  His  testimony  is  that  he  first  felt 
the  shock  in  his  leg,  and  was  by  such  shock  thrown  down 
upon  the  wire.  His  case  must  here  be  judged  by  the  testi- 
mony most  favorable  to  him. 

2.  Plaintiff  was  allowed,  over  the  objection  of  the  defend- 
ant, to  ask  certain  questions  of  an  expert  electrician  as  to 
what  matters  should  be  taken  into  consideration  in  **'' 
locating  electric  wires  carrying  such  currents  as  these  in 
question,  and  whether  it  was  proper  or  prudent  manage- 
ment to  put  them  so  low  over  a  metallic  roof.  The  objec- 
tion was,  that  it  was  the  province  of  the  jury  to  determine 
such  matters  and  not  a  proper  subject  for  expert  testimony. 

The  cases  do  undoubtedly  hold  that  an  expert  cannot  be 
asked  whether  a  structure  is  a  safe  one  or  whether  certain 
'  methods  are  prudent,  but  all  hold  that  facts  may  be  elicited 
from  the  witness  from  which  the  conclusion  inevitably  fol- 
lows. To  illustrate:  In  Bemis  v.  Central  Vt.  R.  R.  Co.,  58  Vt. 
636,  an  expert  was  held  not  allowed  to  testify  "  that  it  was 
not  prudent  to  use  a  certain  hoisting  apparatus  with  less  than 
three  men,  on  a  stone  of  two  tons  heft."  Yet  the  court  said 
there  might  have  been  shown  "  the  number  of  men  required, 
danger  in  its  use  by  a  less  number,  its  safety  and  adequacy 
when  properly  used,"  and  added  that  then  the  jurors  could 
as  well  decide  for  themselves.  Of  course  the  point  had  been 
as  effectively  decided  by  the  expert  as  though  the  first  ques- 
tion had  been  answered.  The  difference  is  largely  one  as  to 
the  form  of  the  question,  and,  while  I  do  not  mean  to  say  that 
it  is  immaterial,  or  that  such  an  error  may  never  be  cause  for 
reversal,  I  do  not  think  it  should  be  so  held  here.  The  answer 
of  the  witness  gave  the  facts  in  full,  and  explained  what 
methods  would  have  been  safe.  All  this  information  might 
have  been  obtained  by  proper  questions.  And  then  it  was 
not  very  material  here.  The  negligence  of  defendant  was 
fully  proven  by  other  evidence.     In  fact,  the  defense  chiefly 
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relied  upon  the  plea  of  contributory  negligence.  I  think  wo 
may  safely  conclude  that  the  defendant  was  not  injured  by 
the  form  of  the  question. 

3.  Appellant  also  claims  error  in  refusing  two  instructions 
asked  by  him,  and  in  giving  one  at  the  request  of  plaintiff. 

Instruction  4,  which  was  refused,  is  as  follows: 

"With  reference  to  the  use  of  the  agencies  of  nature,  such 
as  fire,  steam,  gas,  or  electricity,  the  court  instructs  ***  you 
that  persons  employing  such  agencies  and  introducing  them 
into  cities  in  the  form  of  commodities  for  the  public  use,  while 
held  to  a  considerable  degree  of  care  in  the  service  of  these 
dangerous  elements,  are  not  required  to  use  such  extra- 
ordinary care  as,  while  it  would  render  the  element  absolutely 
harmless  under  all  conditions,  would  also  render  its  supply 
impracticable.  The  public,  who  receive  the  benefits  of  con- 
venience and  comfort  from  the  supply  of  the  commodity,  are 
presumed  to  know  enough  of  the  nature  of  the  element  to  avoid 
the  dangers  which  must  arise  out  of  its  practical  use.  The 
duties  of  the  person  supplying  the  community  [commodity?] 
and  of  the  public  using  it  are  reciprocal;  each  may  depend 
upon  the  exercise  by  the  other  of  such  ordinary  knowledge 
of  the  character  of  the  community  [commodity?]  and  such 
common  prudence  in  its  presence  as  the  circumstances  of  the 
time  and  place  require." 

I  think  this  instruction  was  properly  refused.  The  mere 
fact  that  some  persons  use  a  dangerous  agency  raises  no  pre- 
sumption that  the  public  know  enough  of  its  nature  to  avoid 
the  danger  which  must  arise  from  its  use,  and  the  public — 
aside  from  the  consumers  using  the  commodity — owe  no  duty 
to  those  introducing  it;  but,  on  the  other  hand,  it  is  the  duty 
of  those  making  a  profit  from  the  use  of  so  dangerous  an  ele- 
ment as  electricity  to  use  the  utmost  care  to  prevent  injury 
te  any  class  of  people  composing  the  public  which  exists  in 
any  considerable  numbers.  They  must  protect  those  possess- 
ing less  than  ordinary  knowledge  of  the  character  of  the 
commodity. 

If  ordinary  knowledge  means  that  of  the  person  of  average 
intelligence,  the  rule  contended  for  would  leave  one-half  the 
community  partially  unprotected.  It  is  true,  when  the  ques- 
tion is  as  to  the  negligence  of  the  defendant,  he  is  entitled  to 
be  judged  in  view  of  the  knowledge  generally,  that  is  almost 
universally,  possessed  by  the  community.  The  instruction 
asked  had  reference  only  to  the  alleged  contributory  negli- 
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gence  of  plaintiff.  •'•  As  to  that  it  has  been  said:  "  As  there 
are  different  classes  in  society,  with  widely  different  degree* 
of  intelligence,  the  plaintiff  was  not  required  to  exercise  more 
care  than  is  usual  under  similar  circumstances  among  care- 
ful and  prudent  persons  of  the  class  to  which  he  belongs": 
Shearman  and  Redfield  on  Negligence,  sec.  87. 

In  Mackay  v.  New  York  Cent.  R  R.  Co.,  35  N.  Y.  75,  the 
court  said:  "You  would  never  expect  the  same  care  and 
caution  from  the  mass  of  ignorant  laborers  that  is  exercised 
by  educated  grave  philosophers.  The  mass  of  men  would 
not  expect  it,  and  the  law  that  requires  it  is  absurd.  He 
should  be  called  upon  for  such  care  only  as  a  man  in  his 
condition  in  life  would  ordinarily  exert  under  the  circum- 
gtances.  Does  not  a  juror  know  what  that  is  as  well  as  a 
judge?  The  ignorant  and  the  unwary  are  entitled  to  the 
protection  of  the  law  as  well  as  the  wise  and  educated.  There 
is  little  justice  in  depriving  a  man  of  his  life  for  not  exercis- 
ing more  care  than  his  capacity  will  allow  him  to  exert." 

The  same  rule  is  applied  to  the  case  of  children,  lunatics, 
ajid  the  blind.  Contributory  negligence  implies  fault  on  the 
part  of  the  person  injured.  Sometimes  it  is  negligence  to  b« 
ignorant.     Such  was  not  the  case  here. 

The  fifth  instruction  asked  by  defendant  ought  to  have 
been  entirely  rejected.  A  portion  was  given;  of  this  the  de- 
fendant cannot  complain. 

At  the  request  of  plaintiff  the  court  gave  the  following  in- 
struction: 

"What  constitutes  reasonable  care  must  be  judged  by  the 
circumstances  of  this  case,  of  which  you  are  the  judge.  If  he 
is  ignorant  of  the  danger  that  might  result  from  contact  with 
these  wires,  a  less  degree  of  care  was  demanded  of  him  than 
would  have  been  required  if  he  had  been  informed  of  such 
danger."  This  is  also  complained  of  by  appellant.  As  ap- 
plied to  the  facts  of  this  case  I  think  it  correct. 

The  judgment  and  order  are  affirmed. 

**®  McFarland,  J.,  Harrison,  J.,  Garoutte,  J.,  Hem. 
BHAw,  J.,  Beatty,  C.  J.,  and  Van  Fleet,  J.,  concurred. 

Rehearing  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehearing. 

Elkctrio  Corporations. — Liability  tor  sot  Kbbpino  Wires  in  Safk 
Condition  is  discussed  in  Bay  net  v.  Raleigh  Oaa  Co.t  114  N.  C.  203;  41 
Am.  St.  Rep.  786^  aad  not«  with  the  cases  collected. 
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KxaLiaKNCB — FoROETFtTLNESS  AS  EviDKNCB  OF. — Momentary  forgetful- 
nesi  is  not  necessarily  conclusive  evidence  of  negligence:  McQuillan  v.  Seat- 
tie,  10  Wash.  464;  45  Am.  St.  Rep.  799. 

Witnesses— Experts. — Form  of  QassxioMS:  Se«  the  extended  note  to 
Quinn  7.  Biggins,  53  Am.  Rep.  307. 


People  v.  Elk  River  Mill  and  Lumber  Co. 

[107  California,  214,] 

Watercourses  —  Pollution  of.  —  A  complaint  alleging  that  defendant 
maintains  on  the  banks  of  a  river  a  sawmill  and  also  a  cookhouse, 
outhouses,  barn,  and  stables,  and  other  fixtures  usually  accompany- 
iug  a  sawmill,  and  that  he  causes  and  permits  sewage,  ofifal,  waste, 
and  fetid  matter  from  the  sawmill,  cookhouse,  and  stables  to  be 
drained  and  deposited  in  the  stream,  thereby  polluting  and  render- 
ing it  unwholesome  and  unfit  for  domestic  purposes  and  use,  is  suffi- 
cient to  support  findings  that  defendant  has  allowed  a  large  manure- 
pile  to  accumulate  from  the  stables  upon  the  bank  of  the  stream, 
thereby  polluting  its  waters,  and  that  he  has  also  maintained  near 
such  stream  a  corral  or  hogpen,  thereby  further  polluting  such 
waters,  and  that  as  matter  of  law  such  manure-pile  and  hogpen  are 
nuisances,  thus  suppressing  the  use  of  the  stable  rather  than  the 
stable  itself. 

Watercourses — Pollution  of— Pdblic  Nuisance. — If  the  waters  of  a  non- 
navigable  river,  at  and  below  a  certain  point,  are  used  for  domestic 
purposes  by  a  considerable  number  of  persons  residing  along  its  banks, 
such  use  is  a  public  use  making  the  pollution  of  the  water  at  that  par- 
ticular point  by  an  unreasonable  use  a  public  nuisance. 

Watercourses  —  Pollution  —  Riparian  Rights. —  An  upper  riparian 
owner  is  entitled  to  a  reasonable  use  of  the  waters  of  a  stream  flowing 
by  or  through  his  land,  but  he  is  not  entitled,  as  against  lower  ripa- 
rian owners,  to  pollute  the  stream  by  putting  filthy  matter  directly 
into  it,  thus  rendering  it  unfit  for  domestic  use. 

Watercourses — Pollution — Nuisance. — The  maintenance  of  stables  and 
hogpens  directly  upon  the  banks  of  a  stream,  thus  polluting  its  waters 
and  rendering  them  unfit  for  domestic  use,  is  an  unreasonable  use  and 
a  nuisance  as  against  lower  riparian  proprietors. 

Watercourses — Pollution — Reasonable  Use. — Depasturing  stock  upon 
land  forming  the  watershed  drained  by  a  stream,  or  maintaining 
stables  or  hogpens  at  a  reasonable  distance  from  the  stream,  is  not  an 
unreasonable  use  of  which  the  lower  riparian  owner  can  complain, 
although  winter  rains  wash  impurities  therefrom  into  the  stream,  thus 
injuring  its  use  for  domestic  purposes. 

Watercourses  —  Pollution —Use  of  Land. — If  the  conformation  of  an 
upper  riparian  owner's  land  is  such  that  he  cannot  carry  on  a  dairy 
without  putting  filth  directly  into  the  water  of  a  stream  used  by  lower 
riparian  owners  for  domestic  purposes,  he  must  find  some  other  use  for 
bis  land,  or  answer  for  the  maintenance  of  a  nuisance. 
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J^.  A.  Cutler  and  J.  M.  Buck,  for  the  appellant. 

J.  F.  Puter,  B.  Henley,  J.  N.  Gillett,  and  W,  H.  B.  Hart^ 
attorney  general,  for  the  respondent. 

•*®  Temple,  J.  This  appeal  is  by  the  defendant  from  the 
judgment  upon  the  judgment-roll. 

The  action  was  brought  on  relation  of  the  Ricks  Water 
Company  to  abate  certain  structures  as  nuisances.  Among 
other  things  it  was  charged  that  the  defendant  had  con- 
structed and  was  maintaining  on  the  banks  of  the  south 
fork  of  Elk  river  "  a  large  sawmill,  and  also  a  cookhouse, 
outhouses,  barn,  and  stables,  and  other  fixtures  which  usu- 
ally accompany  a  sawmill." 

It  was  averred  "  that  said  defendant  has  caused  and  per- 
mitted, and  does  cause  and  permit,  all  sewage,  ofFal,  waste, 
and  fetid  matter  from  said  sawmill,  cookhouse,  and  stables 
to  be  drained  and  deposited  in  the  waters  of  said  stream, 
and  continues  to  do  so,  thereby  contaminating,  polluting, 
and  rendering  the  same  unwholesome  and  unfit  for  culi- 
nary and  other  generally  domestic  purposes,  and  off'ensive  to 
the  senses." 

As  to  most  of  the  structures  mentioned,  the  court  found 
that  they  did  not  constitute  nuisances,  but  it  was  found  as 
follows:  "That  on  the  banks  of  said  stream,  just  above  the 
milldam,  defendant  had  erected  a  large  stable  in  which  it 
houses  from  twenty-five  to  thirty  head  of  cows.  That  the 
droppings  from  these  cattle  are  deposited  upon  the  banks  of 
said  stream,  and  near  thereto,  where  the  land  gradually 
slopes  to  the  same. 

"That  there  now  exists  at  said  point  a  pile  of  manure 
'*•  about  seventy  feet  in  length,  eight  feet  deep,  and  sixteen 
to  eighteen  feet  in  width,  and  which  has  been  accumulating 
there  for  years.  That  the  defendant  allows  and  permits  this 
large  pile  of  manure  to  lie  there  and  rot  on  the  bank  of  said 
stream,  and  the  drainage  therefrom  flows  directly  into  the 
waters  of  said  stream  and  pollutes  the  same,  and  renders 
the  waters  thereof  offensive  to  the  senses,  and  unwholesome 
and  unfit  for  domestic  uses.  That  defendant  also  main- 
tains near  said  stream  a  corral  or  pen  in  which  it  keeps 
about  twenty-five  hogs.  That  the  said  stream  forms  one 
side  of  said  pen,  and  the  urine  and  droppings  and  filth  from 
said  hogs  find  their  way  into  said  stream,  thereby  polluting 
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the  waters  thereof,  and  rendering  the  same  offensive  to  the 
senses,  and  unwholesome  and  unfit  for  domestic  uses." 

And  as  matter  of  law  it  was  found  that  the  hogpen  and 
manure-pile  constitute  nuisances,  and  defendant  was  en- 
joined from  maintaining  them. 

From  tliis  part  of  the  decree  defendant  appeals,  and  his 
first  point  is  that  this  finding  is  not  within  the  issues. 

The  hogpen  and  manure-pile  are  not  mentioned  in  the 
complaint,  and  it  is  not  found  that  they  are  such  fixtures  as 
usually  accompany  a  sawmill.  The  complaint,  however, 
speaks  of  outhouses  and  stables,  and  I  think  the  findings 
suflSciently  show  that  the  cow-stable  and  hogpen  are  main- 
tained in  connection  with  the  mill  plant;  and,  notwithstand- 
ing appellant's  criticism,  that  the  manure-pile  is  caused  by 
the  cow-stable.  Beyond  this  the  complaint  seems  to  be  that 
the  court  did  not  suppress  the  stable  itself  rather  than  the 
use  of  it,  which  renders  it  a  nuisance.  I  do  not  think  there 
was  any  error  here  of  which  the  defendant  can  complain. 

2.  The  court  found  that  Elk  river  is  not  a  navigable  stream. 
It  is  contended  that  it  follows  from  that  fact  that  fouling  its 
waters  cannot  constitute  a  public  nuisance.  But  it  is  found 
that  "  the  waters  of  Elk  river  at  and  below  the  defendant's 
dam  were,  and  have  been,  and  now  are,  used  by  a  consider- 
able number  of  persons,  who  reside  along  the  banks  of  said 
stream  below  the  defendant's  '*•  mill  and  dam."  This  con- 
stitutes such  a  public  use  as  would  make  a  pollution  of  the 
water  by  any  unreasonable  use  a  public  nuisance. 

"We  may  leave  out  of  view,  therefore,  the  claims  of  the 
Ricks  Water  Company  and  the  inhabitants  of  the  city  of 
Eureka  altogether.  While,  as  to  lower  riparian  owners,  the 
defendant  is  entitled  to  a  reasonable  use  of  the  water,  he  has 
no  right  to  pollute  the  stream  by  putting  such  matter  directly 
into  it. 

The  decision  does  not  go  to  the  extent  that  appellant  ap- 
prehends. It  does  not  determine  that  one  may  not  depasture 
stock  upon  the  lands  comprising  the  watershed  drained  by 
the  river,  because  they  would  necessarily  pollute  the  water, 
nor  that  he  cannot  maintain  stables  and  hogpens  upon  the 
land,  but  only  that  they  must  not  be  in,  or  directly  upon,  the 
banks  of  the  stream.  It  holds  that  this  is  an  unreasonable 
use  of  such  streams  by  a  riparian  owner  as  against  lower 
riparian  owners.  But  if  stock,  not  confined  upon  the  river- 
banks,  following  their  natural  instincts  cause  such  pollution 
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it  would  be  a  different  matter.  So,  if  the  hogpen  and  the 
cow-stable  were  at  a  reasonable  distance  from  the  river,  the 
fact  that  the  winter  rains  washed  some  impurities  into 
the  stream  would  be  something  of  which  lower  riparian  pro- 
prietors could  not  complain.  The  acts  enjoined  are  equiva- 
lent to  actually  putting  the  polluting  material  directly  into 
the  water.  If  the  conformation  of  defendant's  land  is  such 
that  he  cannot  carry  on  a  dairy  without  putting  such  filth 
directly  into  the  water,  then  he  must  find  some  other  use  for 
the  land.  This  seems  to  be  the  efl\}ct  of  the  rule  laid  down 
in  People  v.  Gold  Run,  66  Cal.  138;  56  Am.  Rep.  80. 
The  judgment  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 

Waters — Right  to  Pollutk. — The  natural  right  of  a  lower  owner  to 
have  the  water  of  a  natural  stream  descend  in  its  pure  state  must  yield  to 
the  equal  right  of  the  owner  above  to  use  the  water  for  useful  and  lawful 
purposes  tending  to  make  it  more  or  leas  impure.  It  is  not  under  all  circum- 
stances an  unlawful  or  unreasonable  use  of  a  stream  to  throw  or  discharge 
into  it  waste  or  impure  matter,  and  the  question  whether  or  not  in  any  par- 
ticular case  such  use  is  unlawful,  is  for  the  jury:  Barnard  v.  Sherley,  1 35  Ind. 
547;  41  Am.  St.  Rep.  454,  and  note.  Any  use  of  water  which  defiles  or 
corrupts  it  to  such  a  degree  as  to  essentially  impair  its  purity  and  prevent 
the  use  of  it  for  any  of  the  reasonable  and  proper  purposes  to  which  running 
water  is  usually  applied  is  an  infringement  of  the  right  of  other  owners  of 
land  through  which  the  watercourse  runs,  and  creates  a  nuisance  for  which 
those  thereby  injured  are  entitled  to  a  remedy:  Tennessee  Coal  etc.  Co.  r. 
Hamilton,  100  Ala.  252;  46  Am.  St.  Rep.  48,  and  note. 

Waters — Pollution — DEPASTtrnAGB  of  Stock. — A  water  company  own. 
ing  land  adjacent  to  a  stream  of  water  cannot  deprive  an  upper  riparian 
owner,  through  whose  land  a  pure  natural  stream  of  fresh  water  flows,  of 
his  right  to  use  the  land  in  a  reasonable  manner  for  the  purpose  of  pastur- 
ing his  cattle,  without  making  him  due  compensation  for  his  water  right, 
though  such  use  causes  the  serious  pollution  of  the  stream:  Helfrich  r. 
Catonsville  Water  Co.,  74  Md.  269;  28  Am.  St.  Rep.  245,  and  note. 

Waters — Pollution — Hogpens. — An  owner  of  a  large  tract  of  land  on 
a  small  stream,  who  erects  and  maintains  thereon  a  large  feeding  barn,  in 
which  he  keeps  several  thousand  cattle,  and  washes  into  the  stream  manure 
and  urine  and  other  foul  substances  from  the  cattle,  thereby  fouling  the 
stream  and  impregnating  it  with  noxious  exhalations  destructive  to  hus- 
bandry and  dangerous  to  health,  will,  at  the  suit  of  an  adjoining  proprietor 
below  him,  be  restrained  from  continuing  the  nuisance:  Barton  v.  Uni<n 
Cattle  Co.,  28  Neb.  350;  26  Am.  St.  Rep.  340,  and  note;  but  see  Hazeltine 
▼.  Com,  46  Wit.  391;  32  Am.  Rep.  715. 
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Watercourses — Navigability.  — Under  a  statute  declaring  navigable  all 
8tream.s  emptying  into  Elk  river,  "which  are  now,  or  at  any  time  have 
been,  used  for  the  purpose  of  floating  logs  or  lumber,"  the  south  fork 
of  that  river  being  a  small  stream  insufficient  to  float  single  sawlogs, 
except  during  extreme  winter  freshets  and  with  the  aid  of  dams,  which 
use  has  been  abandoned  as  impracticable,  is  not  a  navigable  stream. 

Watercourses — Navigability. — A  stream  to  be  floatable  and  navigable 
must  be  capable  of  being  used  as  a  highway  to  float  logs  during  some 
considerable  portion  of  the  year,  and  the  fact  that  it  can  be  so  used  for 
a  few  days  during  the  rainy  season,  with  the  aid  of  dams,  does  not 
make  it  navigable. 

Watercourses— Navigability — Power  oi  Legislature. — If  a  stream  is 
in  fact  non-navigable  it  is  not  a  public  way,  and  the  legislature  cannot 
make  it  such  by  enacting  a  law  declaring  it  to  be  navigable  and  thus 
take  private  property  for  public  use  without  compensation. 

Watercourses — Dams — Navigability — Pdrpresturk. — A  dam  across  the 
bed  of  a  non-navigable  stream  is  not  a  purpresture. 

Watercourses — Pollution— Riparian  Rights.— A  person  owning  land 
and  a  sawmill  on  a  non-navigable  stream,  who  conducts  the  business 
of  his  mill  in  a  reasonable  manner  and  so  as  not  to  pollute  the  water  of 
the  stream  to  such  a  degree  aa  to  render  it  unfit  or  unwholesome  for 
domestic  use,  cannot  be  enjoined  from  continuing  the  mill  business. 

Watercourses— Pollution  of — Rights  of  Employees  at  Sawmill. — 
People  employed  at  a  sawmill  on  a  non-navigable  stream  have  a  right 
to  live  there  and  to  maintain  privies,  taking  all  reasonable  precautions 
against  unnecessarily  polluting  the  water  of  the  stream,  and,  if  they 
exercise  due  care,  they  cannot  be  compelled  to  remove  from  the  stream 
or  be  expropriated  for  the  benefit  of  urban  communities  further  down 
the  stream. 

Watercourses  —  Public  Use  —  Compensation.  —Constitutional  Provi- 
sions making  water  for  sale,  rental,  or  distribution  a  public  use  do 
not  grant  power  to  appropriate  water  for  the  use  of  the  public  without 
compensation. 

Watercourses— Riparian  Rights- Construction  of  Statute.— A  stat- 
ute  making  criminal  acts  therein  specified,  when  the  direct  efi'ect  of 
such  acts  is  to  pollute  the  waters  of  a  stream  from  which  the  residents 
of  a  city  or  town  are  supplied,  does  not  necessarily  deprive  riparian 
owners  of  property  rights,  and  such  intent  is  not  presumed  when  the 
language  of  the  statute  leaves  it  doubtful. 

Watercourses— Riparian  Rights — Priority  of  Use— Pollution.— If  a 
riparian  owner  has  expended  large  sums  of  money  in  the  erection  of 
a  mill  on  a  stream,  and  in  other  property  connected  with  his  business, 
and  has  made  a  reasonable  use  of  the  water  as  against  lower  proprietors 
for  many  years  before  water  is  taken  from  the  stream  to  supply  a  town, 
the  water  company  cannot,  instead  of  taking  pure  water  from  another 
source,  seek  to  purify  such  stream  for  the  supply  of  the  town,  by  de- 
stroying the  property  of  the  millowner  without  compensation. 

Kminent  Domain— Police  Power.— The  legislature  cannot  in  the  exercise 
of  the  police  power  take  private  property  for  a  public  use  without  com- 
pensation when  such  property  can  be  coademued  and  paid  for  under 
the  power  of  eminent  domain. 
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B.  Henley,  Henley  &  Costdlo,  J.  N.  Oillett,  L.  F.  Puter,  E.  W. 
Wilson,  and  W.  H.  H.  Hart,  attorney  general,  for  the  appellant. 

Buck  &  Cutler,  for  the  respondent. 

*"  Temple,  J.  This  action  was  brought  to  restrain  the 
defendant  from  polluting  the  waters  of  Elk  river,  from  which 
the  Ricks  Water  Company  obtains  water  to  sell  to  the  inhabi- 
tants of  the  city  of  Eureka. 

'*'  The  complaint  charges  defendant  with  polluting  Elk 
river:  1.  By  maintaining  its  barn,  slaughterhouse,  corral, 
and  stables  so  near  the  stream  that  the  water  becomes  pol- 
luted thereby;  2.  By  maintaining  water-closets  so  that  the 
drainage  from  them  flows  into  the  stream;  3.  By  allowing 
sawdust  to  find  its  way  into  the  stream;  4.  By  discharging 
into  the  stream  slops  from  its  kitchen;  and  5.  By  impound- 
ing a  large  number  of  redwood  logs  in  the  stream,  from 
which  logs  a  dark,  juicy  liquid  escapes,  and  which  logs  are 
covered  with  dust  and  other  deleterious  substances;  by  all 
of  which  the  water  is  polluted  and  discolored,  so  as  to  be  unfit 
for  domestic  use. 

The  court  declined  to  enjoin  the  defendant  from  impound- 
ing logs  in  the  stream,  or  from  dumping  sawdust  upon  the 
banks,  or  from  allowing  the  kitchen  drainage  to  flow  into  the 
stream,  or  to  abate  the  privies  as  nuisances. 

From  that  portion  of  the  decree  and  from  a  refusal  to 
award  a  new  trial  plaintiff  takes  this  appeal. 

The  court  did  enjoin  the  defendant  from  allowing  the  ac- 
cumulation of  manure  and  filth  on  the  banks  of  the  stream 
above  its  dam,  and  allowing  the  washings  from  the  same 
and  from  the  hogpen  to  escape  into  the  stream.  From  that 
portion  of  the  decree  awarding  the  plaintiff  this  relief  the 
defendant  has  appealed. 

In  a  separate  count  the  plaintiff  also  averred  that  Elk 
river  is  a  navigable  stream,  and  was  made  so  by  section  2349 
of  the  Political  Code;  that  in  1886  defendant  wrongfully 
constructed,  and  has  ever  since  maintained,  a  dam  across 
said  stream,  whereby  said  stream  has  been  and  is  wholly 
obstructed. 

Upon  this  issue  the  court  found,  in  effect,  that  the  south 
fork  of  Elk  river  is  a  small  stream  insufficient  to  float  single 
sawlogs,  except  during  extreme  winter  freshets,  and  with 
the  aid  of  dams  to  increase  the  flow  of  the  stream;  that  it  is 
not  navigable,  and  was  not  made  so  by  section  2349  of  the 
Political  Code. 
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By  tha.t  section  all  streams  emptying  into  Elk  river  are 
declared  navigable,  "  which  are  now,  or  at  any  time  ***  have 
been,  used  for  the  purpose  of  floating  logs  or  timber."  It  is 
found  that  the  south  fork  of  Elk  river  had  been  so  used  in 
former  years  during  extensive  floods  and  with  the  aid  of 
dams,  but  that  its  use  for  that  purpose  was  found  impracti- 
cable, and  had  been  abandoned. 

It  is  contended  that  the  legislative  declaration  makes  the 
river  a  navigable  stream.     I  do  not  think  so. 

In  the  first  place,  it  will  not  be  presumed  that  the  lan- 
guage of  the  act  refers  to  such  a  use  as  would  not  bring  the 
river  within  the  definition  of  a  navigable  stream.  Conceding 
that  the  definition  includes  all  streams  floatable  for  logs, 
still  it  must  be  capable  of  being  used  to  an  extent  that  would 
make  it  of  some  value  as  a  highway;  or  at  least  a  stream 
that  would  be  so  used  for  some  portions  of  the  year.  That  it 
could  be  so  used  for  a  few  days  in  the  rainy  season,  and  by 
the  aid  of  dams  would  not  make  the  river  navigable. 

The  court  also  found  that  the  bed  of  the  stream  is  private 
property.  Perhaps  this  is  only  another  finding  that  the  river 
is  non-navigable.  If  the  stream  is  in  fact  non-navigable  it 
is  not  a  public  way,  and  the  legislature  cannot  make  it  such 
by  merely  enacting  a  law  declaring  it  navigable.  Private 
property  cannot  be  taken  for  a  public  use  without  compensa- 
tion. The  fact  that  a  small  stream  trickles  through  land  which 
the  public  proposes  to  take  for  a  highway  does  not  authorize 
its  being  taken  without  compensation.  On  this  point  see 
Gould  on  Waters,  section  111,  and  authorities  cited  in  the 
note. 

The  finding  upon  the  subject  is  fully  supported  by  the  law 
and  the  evidence.  The  dam  is  therefore  not  a  purpresture. 
The  charge  in  the  complaint  in  regard  to  putting  sawdust 
into  the  stream  is  found  untrue.  It  is  found  that  the  saw- 
dust is  burned,  and  that  such  care  is  taken  that  very  little 
gets  into  the  water,  and  that  which  does  reach  the  stream 
has  no  appreciable  efl'ect  upon  the  water. 

It  was  also  found  that  the  water  is  not  essentially  im- 
paired by  the  waste  water  from  the  kitchen,  or  by  the  *** 
escape  of  oily  substances  or  waste  matter  from  the  mill,  or 
by  the  erection  of  privies  or  the  escape  of  offal  from  the 
slaughterhouse. 

It  cannot  be  denied  that  there  was  evidence  tending  to 
sustain  all  these  findings. 
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There  was  evidence  which  tended  to  show  that  the  water 
was  not  polluted  to  such  a  degree  by  any  or  all  the  matters 
complained  of  as  to  render  it  unfit  for  use  or  unwholesome. 
Sven  the  expert  witnesses  did  not  agree  upon  this  proposi- 
tion. But  when  the  sources  of  pollution  are  suppressed  which 
are  enjoined  by  the  decree  it  cannot  be  said  that,  aside  from 
the  coloring  matter  which  comes  from  the  impounding  of  the 
logs,  there  is  evidence  that  the  water  is  materially  polluted. 

The  evidence  shows  that  the  offal  from  the  slaughterhouse 
is  not  thrown  into  the  stream  and  does  not  get  into  the  water; 
that  only  a  portion  of  the  drainage  from  the  kitchen  reaches 
the  stream;  that  the  privies  are  not  over  or  immediately  upon 
the  banks  of  the  stream. 

The  people  who  are  employed  at  defendant's  mill  them- 
selves comprise  a  portion  of  the  public.  They  have  as  much 
right  to  live  on  the  south  fork  of  Elk  river  as  the  inhabitants 
of  Eureka  have  to  live  at  Eureka.  The  one  community  can- 
not be  suppressed  for  the  benefit  of  the  other. 

Since  they  have  the  right  to  live  there,  they  have  a  right 
to  maintain  privies,  taking  all  reasonable  precautions  against 
unnecessarily  polluting  the  water.  All  natural  streams,  to 
some  extent,  operate  as  sewers.  The  surface  of  the  land  is 
drained  by  them,  and  all  industries,  as  well  as  mere  inhabit- 
ancy, tend  to  add  to  the  impurities  of  the  natural  streams. 

The  inhabitants  and  property  owners  upon  these  streams 
cannot  be  compelled  to  remove  from  them  or  be  expropriated 
for  the  benefit  of  urban  communities. 

It  is  contended  that  the  law  of  the  case  is  changed  by 
section  1,  article  14,  of  the  state  constitution,  which  makes 
the  use  of  water  for  sale,  rental,  or  distribution  ***  a  public 
use.  Certainly  it  was  not  intended  by  that  provision  to 
appropriate  such  water  for  the  use  of  tlie  public  without  com- 
pensation. The  section  recognizes  the  use  as  one  in  behalf 
of  which  the  right  of  eminent  domain  may  be  invoked,  and 
asserts  the  right  of  the  state  to  regulate  and  control  the  sale, 
rental,  and  distribution  of  the  same:  People  v.  Stephens,  62 
Cal.  209;  McCrary  v.  Beaudry,  67  Cal.  120. 

Nor  do  I  see  how  the  plaintiff's  case  is  helped  by  section 
374  of  the  Penal  Code.  I  do  not  doubt  the  power  of  the 
legislature  to  make  criminal  the  acts  therein  specified,  when 
the  direct  effect  of  such  acts  is  to  pollute  such  waters.  But 
there  is  nothing  in  the  language  of  the  section  which  makes 
it  necessary  to  suppose  that  it  was  intended  thereby  to  deprive 
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riparian  owners  of  property  rights.  It  is  not  necessary  to  say- 
that  in  the  interest  of  public  health  the  legislature  cannot  so 
restrict  the  rights  of  such  owners  as  to  materially  interfere 
with  the  value  of  such  rights.  Such  intent  will  not  be  pre- 
sumed when  the  language  leaves  it  doubtful. 

The  section,  if  it  can  be  construed  as  limiting  riparian 
rights  at  all,  only  has  that  effect  as  to  certain  riparian 
owners.  In  this  case  the  defendant  had  expended,  as  it  ia 
found,  ninety  thousand  dollars  in  his  mill  and  other  property 
connected  with  his  business  many  years  before  water  was 
taken  from  the  stream  for  the  supply  of  Eureka.  The  use  it 
is  making  of  the  stream,  as  between  itself  and  inferior  riparian 
owners,  may  be  a  reasonable  one.  It  was  so  found.  After 
he  had  built  his  mill,  and  had  been  for  years  engaged  in 
manufacturing  lumber,  the  relator  built  its  works,  and,  in  de- 
fiance of  law,  which  provides  that  it  shall  only  supply  the  city 
with  pure  water,  commenced  taking  the  water  from  the 
stream,  four  and  one-half  miles  below  the  mill,  to  sell  to  the 
inhabitants  of  Eureka.  The  water  had  been  condemned  by 
the  board  of  health  of  the  city  of  Eureka  before  it  was  taken 
by  the  relator.  Apparently  the  relator  is  attempting  through 
this  proceeding  to  enable  itself  to  perform  its  duty  to  sell  pure 
fresh  **'  water.  Instead  of  taking  pure  water,  as  the  court 
found  it  could  have  done,  it  will  make  this  stream  pure  by 
destroying  the  property  of  the  defendant.  On  the  supposi- 
tion made,  the  industry  and  the  mode  of  conducting  it  were 
perfectly  lawful  before  the  relator  constructed  its  works,  and 
would  have  continued  to  be  so  but  for  the  unlawful  selection 
of  this  stream  as  the  source  from  which  relator  would  take 
its  supply. 

It  is  not  the  law  nor  the  act  of  the  defendant  alone  which 
constitutes  the  nuisance.  The  selection  of  this  stream  by 
the  relator  renders  the  act  unlawful  which  before  was  not. 

Perhaps  such  a  thing  may  be  done  when  it  is  absolutely 
necessary.  The  power  of  the  legislature  in  this  regard  is 
very  broad.  But  I  do  not  think  the  legislature  can,  under 
the  undefined  and  undefinable  power  called  the  police  power, 
take  private  property  for  public  use  without  compensation 
when  such  property  can  be  condemned  and  paid  for. 

I  have  called  attention  to  the  fact  that  the  law  is  not  uni- 
form in  its  operation,  not  only  because  it  does  not  afford  the 
game  protection  to  rural  and  urban  populations,  but  because 
it  authorizes  private  persons  in  charge  of  a  public  use  to 
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select  certain  riparian  owners,  and,  if  the  construction  con- 
tended for  by  appellant  be  correct,  take  without  compensa- 
tion, for  the  pecuniary  advantage  of  private  speculators,  a 
valuable  portion  of  their  property.  Conceding  that  the  plant 
of  defendant  and  its  mode  of  conducting  its  work  is  lawful 
and  proper  as  against  inferior  riparian  owners,  the  relator 
had  no  right  under  the  law  to  take  water  for  the  purpose  of 
selling  it  to  the  inhabitants  of  Eureka  without  first  removing 
the  causes  of  pollution.  This  it  could  do,  so  far  as  defend- 
ant's mill  is  concerned,  by  condemning  and  paying  for  it. 
It  cannot  in  this  proceeding,  nor  could  the  legislature  in  the 
exercise  of  the  police  power,  authorize  it  to  take  the  property 
without  compensation.  As  was  said  by  the  supreme  court  of 
Massachusetts:  "The  law  will  not  allow  rights  of  property 
****  to  be  invaded  under  the  guise  of  a  police  regulation  for 
the  preservation  of  the  health,  or  protection  against  a  threat- 
ened nuisance;  and  when  it  appears  that  such  is  not  the  real 
object  and  purpose  of  the  legislation,  the  courts  will  interfere 
to  protect  the  rights  of  citizens":  Wateriown  v.  Mayo,  109 
Mass.  315;  12  Am.  Rep.  694. 

If  this  lavv,  therefore,  has  any  force,  as  applied  to  this  case, 
its  sole  effect  must  be  to  render  criminal  the  specific  acts 
mentioned  in  the  statute.  These  were  already  unlawful,  for 
they  constitute  nuisances.  To  declare  them  criminal  is  not 
to  limit  riparian  rights. 

The  court  found  also  that  a  considerable  number  of  people 
reside  upon  the  borders  of  the  stream  below  the  mill  of  de- 
fendant, who  use  the  waters  of  said  stream.  They  are  inferior 
riparian  owners,  and  the  attorney  general  may  present  their 
grievances  in  this  case. 

The  court  found:  "That  during  the  greater  part  of  the 
year  defendant  keeps  in  its  dam  large  quantities  of  redwood, 
spruce,  and  pine  logs.  That  a  liquid  containing  some  color- 
ing matter  is  discharged  by  the  redwood  logs  into  the  water, 
which  to  some  extent  discolors  the  water  of  said  stream  and 
gives  it  a  darkish  appearance,  and  in  a  slight  degree  this  dis- 
coloration remains  in  the  water  to  the  intake  of  the  Ricks 
Water  Company;  but  the  quantity  of  liquid  that  escapes 
from  said  logs  is  comparatively  small,  and  it  does  not  render 
the  waters  of  said  stream  offensive  or  repulsive  to  the  senses, 
or  greatly  discolor,  deteriorate,  defile,  or  contaminate  them, 
and  it  does  not  injure  or  essentially  impair  them  for  domes- 
tic and  drinking  purposes."     Also  that  the  logs  are  not  coy- 
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ered  with  foul  organic  matter,  or  other  substance  which 
contaminates  the  water;  that  prior  to  the  erection  of  defend- 
ant's dam  tlie  waters  of  Elii  river  had  a  darkish  appearance, 
owing  to  the  foiling  of  leaves  into  the  stream,  to  juices  from 
the  roots  of  trees  and  fallen  timber,  and  the  condition  of  the 
water  now,  in  respect  to  color,  is  very  much  as  it  has  been 
for  many  years  back. 

It  was  also  found  that  sawdust  is  not  put  into  the  "* 
stream  nor  allowed  to  d§cay  on  its  banks  so  that  water  per- 
colating through  it  discolors  or  pollutes  the  stream,  that  all 
necessary  precautions  are  taken  to  prevent  the  sawdust  from 
getting  into  the  river,  that  the  same  is  burned  upon  the 
banks,  and  that  the  little  that  unavoidably  gets  into  the 
river  does  not  materially  affect  or  discolor  the  waters  of 
the  stream. 

Upon  the  facts  so  found  I  do  not  think  we  can  interfere 
with  tlie  decree  in  behalf  of  lower  riparian  owners.  So  far  as 
they  have  appeared  in  the  case,  which  is  only  as  witnesses, 
they  seem  to  be  entirely  satisfied  with  existing  conditions. 
Apparently  all — or  nearly  all — depend  upon  the  lumbering 
industry  for  their  means  of  subsistence,  and  most  of  them 
upon  the  business  conducted  by  the  defendant.  It  would  be 
rather  hard  for  them  to  have  the  industry  suppressed  by  a 
proceeding  in  their  behalf  by  the  attorney  general. 

I  must  confess  that,  to  my  mind,  whether  the  impounding 
of  logs  in  the  river  and  the  consequent  discoloration  and  pol- 
lution of  the  water  is  not  a  nuisance  of  which  lower  riparian 
owners  may  complain  is  a  close  question.  But,  under  the 
circumstances  of  this  case,  I  do  not  think  the  decree  should 
be  disturbed. 

The  judgment  and  order  are  afifirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 

Watercourses  —  Naviqabilitt. — Navigable  streams  are  such  as  are 
floatable,  or  capable  of  valuable  use  in  bearing  the  products  of  the  mines, 
forests,  and  tillage  of  the  country  to  mills  or  markets:  Commissioners  v,  Ca- 
taw'ta  Lumber  Co.,  116  K  0.  731;  47  Am.  St.  Rep.  829,  and  note. 

Watercourses— Navigability — Power  of  the  Leqislaturb. — Whether 
a  stream  is  navigable  is  a  question  of  fact  that  in  no  manner  depends  upon 
whether  or  not  the  legislature  has  declared  the  river  navigable:  Martin  T. 
Bliss,  5  Blackf.  35;  32  Am.  Dec.  52. 

Watercourses — Dams. — The  owner  of  the  soil  over  which  a  floatable  but 
non-navigable  stream  passes  may  build  a  dam  across  it  and  erect  a  mill 
thereon,  provided  be  furnishes  a  convenient  passageway  for  the  public  b/ 
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or  through  hU  dam:  Note  to  Mumpower  t.  City  qf  Bristol,  44  Am.  St.  Rep. 
906. 

Watkrs — Right  to  Pollute. — An  upper  riparian  owner  is  entitled  to  a 
reasonable  use  of  the  waters  of  a  stream  flowing  by  or  through  his  land,  but 
h«  is  not  entitled,  as  against  lower  riparian  owners,  to  pollute  the  stream 
by  putting  filthy  matter  directly  into  it,  thus  rendering  it  unfit  for  domes- 
tic use:  People  v.  Elk  River  Mill  etc.  Co.,  107  Cal.  214;  ante,  p.  125,  and  note. 

Eminent  Domain — Power  ok  the  Legislature. — Private  property  can- 
not be  compuUorily  taken  for  any  but  public  use,  and  then  only  upon  just 
oompensation  being  made:  Welton  v.  Dickson,  38  Neb.  767;  41  Am.  St.  Rep. 
771,  and  note.  The  legislature  has  no  power  to  take  private  property  for 
public  uses  without  providing  for  paying  or  securing  compensation  to  the 
owner:  State  v.  Craves,  19  Md.  351;  81  Am.  Dec.  639,  and  note,  See,  also, 
the  extended  note  to  Bloodgood  v.  Mohawk  etc.  R.  R.  Co.,  31  Am.  Dec.  373. 
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Company. 

[107  Califoknta,  8:7.] 

TxLEGBAPH  Companies — Stipulation  against  Liability— Gross  Negli- 
gence— Burden  of  Proof. — A  stipulation  in  the  message  blank  of  » 
telegraph  company  that  its  liability  for  any  mistake  or  delay  in  the 
transmission  or  delivery  of  a  message  shall  not  extend  beyond  the  sum 
received  for  sending  it  unless  the  sender  orders  the  message  repeated, 
la  a  reasonable  regulation  and  binding  upon  all  who  assent  to  it,  so  a« 
to  exempt  the  company  from  liability  beyond  the  amount  stipulated, 
for  any  cause  except  willful  misconduct  or  gross  negligence  on  its  part. 
In  an  action  to  recover  beyond  the  amount  stipulated  for  a  mistake  in 
the  transmission  of  a  message,  such  conduct  or  negligence  is  not  pre* 
sumed  from  the  mere  fact  of  a  mistake,  and  the  burden  of  proof  is  on  the 
sender  of  the  message  to  show  such  willful  misconduct  or  gross  negli- 
gence by  independent  facts,  or  by  circumstances  connected  with  the 
principal  fact. 

Gross  Negligence  is  an  Entire  Failuke  to  Exercise  Cakb,  or  the  exer. 
cise  of  so  slight  a  degree  of  care  as  to  justify  the  belief  that  there  was 
an  indifiference  to  the  interest  and  welfare  of  others. 

NsGLiGENCE — When  FOB  THE  JuRY. — Negligence  is  a  question  of  law  and 
fact,  and  if  there  is  room  for  difference  of  opinion  between  reasonable 
men  sis  to  the  existence  of  facts  from  which  it  is  proposed  to  infer  neg- 
ligence, or  as  to  the  inferences  which  might  fairly  be  drawn  from  con- 
ceded facts,  the  question  of  negligence  is  for  the  jury  to  determine,  and 
the  court  should  not  grant  a  nonsuit. 

Telegraph  Companies— Gross  Negligence— Findings — Rsview  of. — A 
judgment  based  on  findings  of  fact  that  a  telegraph  company  has  been 
guilty  of  gross  negligence  in  transmitting  a  message  is  not  subject  to 
reversal  on  appeal  if  there  is  sufficient  evidence  to  show  such  negli- 
gence prima  facie,  although  the  evidence  is  conflicting  and  there  may 
be  some  doabt  as  to  the  correctness  of  the  finding. 

Telegraph  Companies — Negligence— Evidence. — If  a  telegraph  corpora- 
tion to  avoid  liability  for  negligence  in  transmitting  a  message  presents 
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evidence  to  show  that  the  receiving  office  is  unimportant  and  third 
class,  not  calling  for  an  operator  of  high  capacity,  and  shows  the  nam* 
ber  of  dispatches  sent  and  received  per  day,  it  cannot  be  permitted  to 
show  the  monthly  receipts  and  expenditures  of  such  office  by  an  account 
not  showing  the  amounts  collected  upon  individual  messages. 
Witnesses— Cross-examination — Impeachment  as  to  Collateral  Mat- 
ter.— If  a  witness  upon  cross-examination  testifies  to  a  collateral  mat- 
ter,  not  responsive  to  any  fact  brought  out  on  hia  examination  in  chief, 
hia  answer  is  not  open  to  contradiction. 

Lloyd  &  Woods,  for  the  appellant. 

Chickering,  Thomas  &  Gregory,  for  the  respondent. 

'**  Searls,  C.  This  is  an  action  to  recover  damages  for 
the  failure  of  the  defendant  (a  telegraph  company)  to  cor- 
rectly transmit  an  unrepeated  telegraph  message. 

•*®  Plaintiff  had  judgment  for  $555  and  costs,  from  which 
judgment  and  from  an  order  denying  its  motion  for  a  new 
trial  defendant  appeals. 

The  case  is  this: 

Tiie  defendant  is  a  telegrapli  company,  engaged  in  trans- 
mitting and  receiving  messages  for  hire  by  telegraph  over 
its  lines,  one  of  which  extends  from  San  Francisco  toVisalia 
in  the  county  of  Tulare,  state  of  California. 

On  the  twenty-eighth  day  of  March,  1890,  plaintiff  caused 
a  message  to  be  delivered  to  defendant  at  San  Francisco  for 
transmission  toVisalia,  directed  to  D.  G.  Overall,  sheriff  of  the 
county  of  Tulare,  directing  said  sheriff  to  attach  the  property 
of  Woodruff  and  Dobson  under  a  writ  of  attachment  issued 
out  of  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, in  an  action  in  which  the  plaintiff  herein  was  plaintiff 
and  Woodruff  and  Dobson  were  defendants,  which  said  writ 
was  set  out  in  the  message,  and  commanded  the  sheriff  to 
attach  sufficient  property  of  the  defendants  therein  to  satisfy 
plaintiff's  demand  for  $1,903,  etc.  The  writ  was  in  the  usual 
form. 

The  said  message  was  transmitted  toVisalia  and  delivered 
to  said  sheriff,  but  when  delivered  the  word  "  nineteen"  in 
said  writ  was  changed  and  altered  so  that  it  read  "  nine," 
thus  causing  the  writ  to  read  $903  instead  of  $1,903. 

The  writ  was  duly  levied  for  $903,  and  before  the  mistake 
was  discovered  other  writs  of  attachment  were  levied  upon 
the  same  property.  The  total  receipts  upon  the  sale  of  tho 
property  of  the  attachment  debtors  over  and  above  the  sum 
of  $903  and  costs  was  the  sum  of  $555,  which  plaintiff  would 


134  Redinqton  v.  Pacific  Postal  Tel.  C.  Co.        [Cal. 

have  received  in  addition  to  $903  had  the  message  been  cor- 
rectly transmitted. 

The  said  message  was  not  repeated.  Plaintiff,  within  thirty 
days  after  sending,  duly  notified  defendant  of  his  loss,  and 
demanded  satisfaction  therefor.  The  message  was  upon  the 
usual  blank  of  defendant,  and  was  preceded  by  the  following 
printed  agreement  or  notice: 

•**  "All  messages  taken  by  this  company  subject  to  the 
following  terms: 

•'  To  guard  against  mistakes  the  sender  of  a  message  should 
order  it  repeated;  that  is,  telegraphed  back  to  the  originating 
oflfice.  For  repeating  one-half  the  regular  rate  is  charged  in 
addition.  And  it  is  agreed  between  the  sender  of  the  follow- 
ing message  and  this  company  that  said  company  shall  not 
be  liable  for  mistakes  or  delays  in  the  transmission  or  deliv- 
ery, or  for  nondelivery  of  any  unrepeated  message,  whether 
happening  by  negligence  of  its  servants  or  otherwise,  beyond 
the  amount  received  for  sending  the  same;  nor  for  mistakes 
or  delays  in  the  transmission  or  delivery,  or  for  nondelivery  of 
any  repeated  message  beyond  fifty  times  the  sum  received  for 
sending  the  same,  unless  specially  insured;  nor  in  any  case 
for  delays  arising  from  unavoidable  interruptions  in  the  work- 
ing of  their  lines,  or  for  errors  in  cipher  or  obscure  messages. 
And  this  company  is  hereby  made  the  agents  of  the  sender, 
without  liability,  to  forward  any  message  over  the  lines  of 
other  company,  when  necessary,  to  reach  its  destination. 

"  Correctness  of  the  transmission  of  messages  to  any  point 
on  the  lines  of  this  company  can  be  insured  by  contract  in 
writing,  stating  agreed  amountof  risks,  and  payment  of  pre- 
mium thereon  at  the  following  rates,  in  addition  to  the  usual 
charge  for  repeated  messages,  viz.:  One  per  cent  for  any  dis- 
tance not  exceeding  1,000  miles,  and  two  per  cent  for  any 
greater  distance.  No  employee  of  company  is  authorized  to 
vary  the  foregoing. 

"  The  company  will  not  be  liable  for  damages  in  any  case 
where  the  claim  is  not  presented  in  writing  within  fifty  days 
after  sending  the  message. 

"  John  W.  Mackay,  W.  C.  Van  Horne, 

"  President,  Vice-President." 

"  Send  the  following  message  subject  to  the  above  terms, 
which  are  hereby  agreed  to." 

Plaintiff  prepaid  to  defendant  the  sum  of  $6.70  for  '*• 
sending  said  message,  for  which  sum  defendant  offered  in  its 
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answer  to  permit  plaintiff  to  take  judgment  under  and  pur- 
suant to  section  997  of  the  Code  of  Civil  Procedure  of  this 
state. 

The  foregoing  is  a  condensed  statement  of  facts  stipulated 
between  counsel  for  the  respective  parties  as  existing  in  the 
case,  and  used  as  evidence  on  the  part  of  plaintiff. 

At  the  trial  plaintiff  called  a  single  witness,  W.  W.  Slater, 
an  electrician,  who  stated  that  he  had  had  twenty-seven  years' 
experience,  twenty-one  years  as  a  telegraph  operator  and  six 
years  as  an  electrician,  who  explained  the  Morse  alphabetical 
system,  etc.,  and  who,  as  the  substance  of  his  testimony,  gave 
it  as  his  opinion  that  the  word  "  teen"  lost  from  the  message 
in  the  course  of  transmission  could  not  have  been  lost  without 
the  knowledge  of  the  receiving  operator,  if  competent,  and 
that,  if  it  was  not  known  by  the  sending  or  receiving  operator, 
it  would  be  because  they  or  one  of  them  was  not  a  competent 
operator.  The  witness  alluded  to  the  causes  which  might 
arrest  the  electric  current,  and  gave  as  the  central  reason  why 
a  competent  receiving  operator  should  know  if  there  was  a 
cessation  of  its  flow,  that  the  rest  or  space  of  time  necessary 
to  receive  the  syllable  "teen"  (one  to  three  seconds)  would 
indicate  to  him  something  wrong,  whereupon  it  would  become 
his  duty  to  call  for  a  repetition. 

Upon  the  close  of  plaintiffs  testimony  defendant's  counsel 
moved  the  court  for  a  judgment  of  nonsuit,  upon  the  ground, 
substantially,  that  the  message  in  question  was  transmitted 
over  the  wires  of  the  defendant  under  the  agreement  con- 
tained in  the  agreed  statement,  and  was  not  repeated,  and 
that  "there  has  been  no  evidence  showing  an}'  gross  negli- 
gence on  the  part  of  defendant  corporation  or  its  employees, 
and  that  in  the  absence  of  proof  of  a  repetition  of  a  message, 
and  in  the  absence  of  proof  of  the  gross  negligence  on  the 
part  of  the  defendant  or  its  employees,  the  plaintiff  has  failed 
to  make  any  case." 

•*'  The  court  overruled  the  motion,  and  such  ruling  is 
assigned  as  error. 

The  message  here  was  in  all  material  respects  identical 
with  the  one  involved  in  the  case  of  Hart  v.  Western  Union 
Tel.  Co.,  66  Cal.  579,  56  Am.  Rep.  119,  in  which  this  court 
held  that  a  similar  stipulation,  that  the  liability  of  the  com- 
pany for  any  mistake  or  delay  in  the  transmission  or  de- 
livery of  a  message  shall  not  extend  beyond  the  sum  received 
for  sending  it  unless  the  sender  orders  the  message  to  be  re- 
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peated  by  sending  it  back  to  the  office  which  first  received 
it  and  pays  half  the  regular  rate  additional,  is  a  reasonable 
precaution  to  be  taken  by  the  company  and  binding  upon  all 
who  assent  to  it,  so  as  to  exempt  the  company  from  liability 
beyond  the  amount  stipulated  for  any  cause  except  willful 
misconduct  or  gross  negligence  on  the  part  of  the  company; 
and  that,  in  an  action  to  recover  damages  beyond  the  amount 
stipulated,  the  burden  of  proof  is  on  the  plaintiff  to  show 
such  willful  misconduct  or  gross  negligence. 

The  onus,  then,  of  proving  willful  misconduct  or  gross 
negligence  on  the  part  of  the  defendant  devolved  upon  the 
plaintiff,  and  is  not,  in  the  face  of  the  stipulation,  to  be  pre- 
sumed from  the  mere  fact  of  a  mistake,  but  must  be  proven 
by  independent  facts,  or  by  circumstances  connected  with 
the  principal  fact,  and  warranting  the  conclusion  or  infer- 
ence of  willful  misconduct  or  gross  negligence.  There  is  no 
claim  of  willful  misconduct. 

Did  the  evidence  establish  a  prima  facie  case  of  gross 
negligence  on  the  part  of  the  defendant? 

The  degrees  of  negligence  are  correlative  to  the  degrees  of 
care.  Law  writers  have  criticised  the  practice  of  dividing 
negligence  into  degrees,  and  have  declared  that  the  term 
"ordinary  negligence"  involves  a  solecism,  "since,  if  the 
negligence  were  ordinary  (that  is,  in  accordance  with  the 
usual  course  of  practice  among  all  men  of  average  pru- 
dence), it  would  cease  to  be  negligence  at  all":  Shearman 
and  Redfield  on  Negligence,  sec.  48.  The  same  authors 
admit,  however,  that  terms  ***  in  use  to  define  negligence 
are  well  understood,  and  any  attempt  to  dispense  with  them 
would  promote  confusion  rather  than  clearness  of  concep- 
tion. 

The  accepted  definition  of  gross  negligence  is  "  the  want 
of  slight  care":  Shearman  and  Redfield  on  Negligence,  sec. 
49.  Gross  negligence  is  the  want  of  slight  diligence:  Kranz 
V.  Thieben,  15  111.  App.  482;  First  Nat.  Bank  v.  Graham,  85 
Pa.  St.  91;  27  Am.  Rep.  628;  Wright  v.  Clark,  50  Vt.  130; 
28  Am.  Rep.  496;  Smith  v.  New  York  Cent.  R.  R.  Co.,  24  N.  Y. 
222.  Gross  negligence  is  an  entire  failure  to  exercise  care, 
or  the  exercise  of  so  slight  a  degree  of  care  as  to  justify  the 
belief  that  there  was  an  indiSerence  to  the  interest  and  wel- 
fare of  others:  International  etc.  R.  R.  Co.  v.  Cocke,  64  Tex. 
151. 

Gross  negligence  is  that  entire  want  of  care  which  wouia 
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raise  a  presumption  of  a  conscious  indifference  to  conse- 
quences: Southern  Cotton  Press  etc.  Co.  v.  Bradley y  52  Tex. 
587. 

The  question  of  negligence  is  a  mixed  question  of  law 
and  fact,  and  is  said  to  involve  two  questions:  1.  Whether 
a  particular  act  has  been  performed  or  omitted;  and  2. 
Whether  the  performance  or  omission  of  this  act  was  a 
breach  of  legal  duty. 

The  first  of  these  is  purely  a  question  of  fact;  the  second 
a  pure  question  of  law:  Shearman  and  Redfield  on  Negli- 
gence, sec.  52. 

"The  question  of  negligence  must  be  submitted  to  the 
jury  as  one  of  fact,  not  only  where  there  is  room  for  differ- 
ence of  opinion  between  reasonable  men  as  to  the  existence 
of  the  facts  from  which  it  is  proposed  to  infer  negligence, 
but  also  where  there  is  room  for  such  a  difference  as  to  the 
inferences  which  might  fairly  be  drawn  from  conceded  facts. 
Where  this  is  the  case  the  issue  must  go  to  the  jury,  no  mat- 
ter what  may  be  the  opinion  of  the  court  as  to  the  value  of 
the  evidence,  or  the  credibility  of  the  witnesses":  Shearman 
and  Redfield  on  Negligence,  sec.  54. 

Tested  by  this  rule,  the  evidence  on  the  part  of  plaintiff 
'**  presented  such  a  state  of  facts  that  the  inference  to  be 
drawn  therefrom  might  well  lead  to  a  difference  of  opinion 
between  reasonable  men,  and  hence  become  a  proper  ques- 
tion for  a  jury  or  for  the  court  sitting  in  lieu  thereof:  Hart  v. 
Hudson  R.  Bridge  Co.,  80  N.  Y.  622;  Dahl  v.  Milwaukee  etc. 
By.  Co.,  62  Wis.  652;  Central  etc.  B.  B.  Co.  v.  Hotham,  22 
Kan.  41;  Schierhold  v.  North  Beach  etc.  B.  B.  Co.,  40  Cal. 
447.  It  follows  that  the  court  below  did  not  err  in  denying 
defendant's  motion  for  a  nonsuit. 

The  second  error  assigned  relates  to  the  sufiiciency  of  the 
evidence  to  justify  the  finding  of  the  court  that  "in  the  trans- 
mission of  said  telegraphic  message  the  defendant  was  guilty 
of  gross  negligence  and  carelessness,  and  it  was  because  of 
such  gross  negligence  and  carelessness  that  the  words  'nine- 
teen hundred  and  three  dollars'  in  the  said  message  contained 
as  written  by  the  sender  were  changed  and  altered  to  the 
words  'nine  hundred  and  three  dollars.'" 

The  defendant  introduced  evidence  tending  to  show  that 
the  day  upon  which  the  message  was  transmitted  from  San 
Francisco  to  Visalia  (March  28,  1890)  the  weather  was 
cloudy,  with  light  rains  from  San  Francisco  south  to  Los 


138  Redington  v.  Pacific  Postal  Tel.  C.  Co.        [Cal. 

Angeles,  and  that  in  rainy  weather  the  electric  current  is 
liable  to  be  moirientarily  diverted  from  the  wire  by  contact  of 
such  wire  with  trees,  buildings,  or  crossing-wires,  etc.,  and 
generally  upon  all  branches  of  the  case  the  testimony  of  the 
defendant  was  sufficiently  convincing  that  defendant  was  not 
guilty  of  gross  negligence  to  raise  a  grave  doubt  as  to  the 
propriety  of  the  above-quoted  finding. 

To  state  the  evidence  at  length  or  to  discuss  it  at  large  can 
be  of  no  avail,  for  the  reason  that  a  doubt,  however  grave  as 
to  the  correctness  of  the  finding,  where  as  here  there  is  a  con- 
flict in  the  evidence,  is  not,  under  the  settled  rule  of  this 
court,  sufficient  to  authorize  a  reversal. 

We  judgd  the  case  upon  the  facts  from  the  cold  record,  and 
it  may  well  be  that,  had  we  been  in  the  '**  place  of  the  trial 
court,  heard  the  witnesses  as  they  detailed  the  facts,  observed 
their  demeanor  and  mode  of  testifying,  the  doubt  which  now 
exists  as  to  the  conclusion  reached  by  such  court  would  never 
have  arisen. 

The  rule  of  this  court,  that  the  verdict  of  a  jury  or  a  find- 
ing of  fact  by  a  court  will  not  be  reversed,  where  there  is  a 
substantial  conflict  in  the  evidence  upon  which  such  verdict 
or  finding  is  based,  is  so  firmly  established  as  to  amount  to  a 
maxim.  The  order  appealed  from  cannot  be  reversed  be- 
cause the  findings  are  not  supported  by  the  evidence. 

It  is  further  urged  that  the  court  "  erred  in  refusing  to  per- 
mit defendant  to  show  the  receipts  and  expenses  of  the  Visalia 
office."  The  evidence  in  question  consisted  of  a  writing 
showing  the  monthly  receipts  and  expenditures  of  the  Visalia 
office  during  the  year  1890,  from  which  it  appeared  the  re- 
ceipts were  $1,469.84,  and  the  expenses  $667.24. 

The  object  of  the  testimony  was  no  doubt  to  show  that  the 
Visalia  office  was  an  unimportant  one,  having  but  a  small 
volume  of  business,  and  hence  not  calling  for  the  highest 
capacity  in  an  operator. 

As  the  memorandum  presented  did  not  show  the  amounts 
collected  upon  the  individual  messages  received  or  sent  it  was 
too  indefinite  to  be  of  value  in  determining  the  volume  of 
business. 

The  defendant  was  permitted  to  show,  and  did  show,  that 
the  office  at  Visalia  was  classed  as  a  third-class  office,  and 
the  number  of  dispatches  sent  and  received  per  day  was  tes- 
tified to  by  the  operator  without  objection. 

There  was  no  error  in  the  ruling  under  these  circumstances. 
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The  only  other  error  assigned  is  predicated  upon  a  ruling  of 
the  court,  upon  a  question  put  to  the  witness  F.  P.  Medina 
as  follows:  "  Do  you  know  what  is  the  custom  in  the  railroad 
service  as  regards  the  repeating  of  train  orders?" 

When  the  question  was  objected  to,  the  court  renaarked: 
♦'  I  don't  know  myself  that  the  railroad  question  is  important.'* 

'^'^  Thereupon  counsel  for  defendant  stated  in  substance 
that  he  wanted  to  contradict  plaintiff's  witness  (Slater),  and 
show  that  he  knows  nothing  about  it.  I  want  to  discredit 
him.  It  would  be  of  no  consequence  only  to  discredit  their 
only  witness,  and  to  show  that  he  does  not  know  what  he  is 
talking  about. 

The  witness,  Slater,  had  testified  that  it  was  not  usual  in 
the  railroad  olBce  to  repeat  messages  directing  the  movement 
of  trains,  but  this  was  upon  cross-examination  and  not  re- 
sponsive to  anything  concerning  which  he  had  testified  in 
chief,  and  being  upon  a  collateral  matter,  the  answer  was  not 
open  to  contradiction.  There  is  another  answer  to  alleged 
error.  The  witness  afterward,  and  without  objection,  testi- 
fied to  the  very  matter  objected  to,  his  answer  being  as  fol- 
lows: "I  do  know  of  messages  being  repeated  in  the  railroad 
business.  All  train  orders,  all  orders  regarding  the  move- 
ment of  trains,  are  repeated,"  etc. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Britt,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J. 


Tklbgrafh  Companies— Unrepeated  Messaqes— Limiting  Liabilitt 
lt)R. — A  stipulation  in  the  printed  blanks  nsed  by  a  telegraph  company, 
•zempting  it  from  liability  for  negligence  in  the  transmission  of  unrepeated 
messages  beyond  the  price  of  sending  the  same,  is  unreasonable  and  void  as 
against  public  policy:  Note  to  Brown  v.  Postal  TeL  Co.,  32  Am.  St.  Rep. 
798,  where  the  cases  are  collected. 

Negligencb — Gross — What  is. — The  term  "gross  negligence"  includes 
all  lesser  degrees  of  negligenge:  Hays  v.  Oainesville  etc.  Ry.  Co.,  70  Tex, 
602;  8  Am.  St.  Rep.  624. 

Negligence — When  a  Question  for  the  Jury. — ^If  there  is  a  reason- 
able doubt  as  to  the  facts  or  the  inferences  to  be  drawn  from  them,  the 
question  of  negligence  is  solely  for  the  jury  to  determine:  Vannatta  v.  Ceri- 
tral  R.  R.  Co.,  154  Pa.  St.  262;  35  Am.  St.  Rep.  823,  and  note.  To  the  sam© 
effect  see  Oibson  v.  City  of  Huntington,  38  W.  Va.  177;  45  Am.  St.  Rep.  853, 
and  note. 
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WrrNBSSES— Impbachment— CoLLATKRAL  MATrKRS. — A  Witness  ojinnot 
be  impeached  by  showing  the  falsity  of  his  testimony  concerning  facts  col- 
lateral to  the  issue:  Stevens  v.  Bearfi,  12  Vt.  585;  36  Am.  Dec.  359;  Comba 
T.  Winchester,  39  N.  H.  13;  75  Am.  Dec.  203;  Fletcher  v.  Boston  etc.  R.  X., 

1  Allen,  9;  79  Am.  Dec.  695,  and  note;  People  v.  Oreenwall,  108  N.  Y.  296; 

2  Am.  St  Rep.  415;  Oreat  Western  etc  Bead  Co.  v.  Loomis,  32  N.  Y.  127; 
88  Am.  Deo.  311,  aad  extended  note. 
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[107  California,  827.] 

FiRK  Insurance— RBiNsuRANCE—EFFEcr  of  Prior  Loss. — If  a  contract  for 
reinsurance  is  made  where  a  custom  exists  among  insurers  to  charge  and 
collect  premiums  as  and  from  the  date  of  reinsurance  and  to  write  policies 
so  as  to  cover  the  reinsured  risk  from  the  date  of  reinsurance,  and  there 
is  nothing  indicating  a  mutual  intention  of  the  parties  to  give  the  con- 
tract  of  reinsurance  in  suit  a  retroactive  effect,  the  reinsurer  is  not  lia* 
ble  if  the  property  is  destroyed  prior  to  the  execution  of  the  contract 
of  reinsurance  without  the  knowledge  of  either  party  of  the  loss  at  that 
time. 

Insurance — Reinsurance — Date  of. — A  policy  of  insurance  or  reinsurance, 
if  delivered,  takes  effect  from  its  date,  unless  otherwise  stated  therein, 
or  unless  there  is  evidence  of  s  contrary  intent,  and  if  the  premium  is 
paid  and  the  policy  is  not  delivered  until  afterward,  the  policy  takes 
effect  by  relation  as  to  its  date,  though  a  loss  intervenes. 

Custom — Usaoe — Contracts  Made  under. — If  a  known  usage  or  custom 
of  trade  or  business  exists,  persons  carrying  on  that  trade  or  business 
are  held  to  have  contracted  in  reference  thereto,  unless  the  contrary 
appears,  and  such  custom  or  usage  forms  part  of  the  contractb 

C.  p.  Pomeroy,  for  the  appellant. 

Van  NesB  &  Redman,  for  the  respondent. 

'*•  Searls,  C.  This  action  was  brought  to  enforce  a 
contract  of  reinsurance  entered  into  by  the  parties  hereto  on 
the  sixth  day  of  June,  1889.  The  cause  was  tried  by  the 
court  without  a  jury  upon  the  amended  complaint  and  an- 
swer thereto,  and  upon  an  agreed  statement  of  facts.  Writ- 
ten findings  were  filed,  and  judgment  entered  thereon  in  favor 
of  defendant,  from  wliich  judgment  plaintiflF,  within  sixty 
days  next  after  the  rendition  thereof,  appealed. 

The  agreed  statement  of  facts  upon  which  the  cause  was 
tried,  after  stating  that  the  plaintiff,  on  May  24,  1889,  in- 
sured certain  property  of  the  Seattle  Lumber  &  Commer- 
cial Company  in  the  sura  of  four  thousand  dollars  against 
loss  or  damage  by  fire,  contains  the  following: 

"3.   That  subsequent  to  the  said  insurance  of  the  said 
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property,  and  on,  to  wit,  June  6,  1889,  and  between  3:15  and 
4  p.  M.,  the  said  property,  so  insured  as  aforesaid,  was  de- 
stroyed by  fire,  by  reason  of  which  said  destruction  of  said 
property  the  said  Seattle  Lumber  &  Commercial  Company  lost 
and  was  damaged  in  a  sum  in  excess  of  four  thousand  dollars. 

"4.  That  on  said  June  6,  1889,  but  subsequent  to  the  de- 
struction of  said  property  as  aforesaid,  the  plaintiff  notified 
defendant,  at  the  ofiice  of  defendant  in  the  city  and  county 
of  San  Francisco,  California,  of  its  said  insurance  upon  said 
property,  and  requested  of  and  from  defendant  reinsurance 
thereon  in  the  sum  of  one  thousand  dollars;  whereupon  de- 
fendant agreed  to  and  did  reinsure  plaintifif  thereon  in  said 
sum,  and  did  agree  to  issue  to  it  a  policy  of  reinsurance  in 
the  usual  form,  and  for  the  premium  usually  chargeable 
upon  risks  of  the  character  assumed;  that  at  the  time  of 
said  application  and  agreement  neither  plaintifi"  nor  defend- 
ant knew  of  the  prior  destruction  of  said  property." 

'**  The  question  presented  under  the  pleadings  and  stip- 
ulated facts  is  simply  this:  Did  the  defendant,  under  its 
agreement  of  reinsurance,  contract  to  indemnify  plaintiff 
against  loss  and  liability  for  and  during  its  original  contract 
of  insurance,  or  was  the  undertaking  of  defendant  to  indem- 
nify plaintiff  against  such  loss  as  might  thereafter  occur? 

"Insurance  is  a  contract  whereby  one  undertakes  to  in- 
demnify another  against  loss,  damage,  or  liability  arising 
from  an  unknown  or  contingent  event":  Civ.  Code,  sec.  2527. 

"A  contract  of  reinsurance  is  one  by  which  an  insurer 
procures  a  third  person  to  insure  him  against  loss  or  liability 
by  reason  of  such  original  insurance":  Civ.  Code,  sec.  2646. 

"A  reinsurance  is  presumed  to  be  a  contract  of  indemnity 
against  liability,  and  not  merely  against  damage":  Civ.  Code, 
sec.  2648. 

"When  an  insurer  finds  it  prudent  or  convenient  to  pro- 
tect himself  from  loss  by  reason  of  any  liability  he  has  as- 
sumed under  a  policy,  he  may  contract  with  another  to 
relieve  him  from  that  liability,  and  take  it  upon  himself. 
This  is  to  reinsure,  and  by  the  contract  the  reinsurer,  except 
as  to  the  matter  of  premium,  which  may  be  more  or  less  than 
that  paid  on  the  original  policy,  as  the  parties  may  agree, 
undertakes,  with  reference  to  the  first  insurer,  what  the  first 
insurer  undertakes  with  reference  to  the  insured,  and  subject 
to  like  rights,  duties,  and  obligations":  May  on  Insurance. 
3d  ed.,  seo.  9. 
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Section  2531  of  the  Civil  Code  provides  that  "Any  contin- 
gent or  unknown  event,  whether  past  or  future,  which  may 
damnify  a  person  having  an  insurable  interest,  or  create  a 
liability  against  him,  may  be  insured  against." 

Section  2587  provides,  among  other  things,  that  "A  policy 
of  insurance  must  specify:  1.   The  parties  between  whom  the 

contract  is  made 5.   The  risk  "*  insured  against; 

and  6.  The  period  during  which  the  insurance  is  to  con- 
tinue." 

In  the  present  case,  as  will  be  seen  by  the  agreed  statement, 
no  policy  in  fact  issued,  and  the  theory  urged  by  appellant  is 
that  the  reinsurance  was  for  and  during  the  entire  term  of 
the  original  insurance,  and  covered  any  unknown  loss  which 
might  have  occurred  within  said  term,  prior  to  the  applica- 
tion for  and  granting  of  the  reinsurance.  Respondent,  on 
the  other  hand,  claims  that  the  undertaking  of  the  defendant 
was  to  indemnify  plaintiff  against  such  loss  and  liability  as 
might  occur  from  and  after  the  granting  of  the  reinsurance. 
The  contract,  according  to  the  stipulation,  was  that  "defend- 
ant agreed  to  and  did  reinsure  plaintiff  in  said  sum  (one 
thousand  dollars),  and  did  agree  to  issue  to  it  a  policy  of  re- 
insurance in  the  usual  form,  and  for  the  premium  usually 
chargeable  upon  risks  of  the  character  assumed." 

The  general  rule  is  that  a  policy,  if  delivered,  takes  effect 
from  its  date,  unless  it  be  otherwise  stated,  or  unless  there  is 
evidence  of  a  contrary  intent. 

If  the  premium  be  paid  and  the  policy  be  not  delivered  till 
afterward,  the  policy  takes  effect  by  relation  as  of  its  date, 
even  though  a  loss  intervenes:  May  on  Insurance,  sec.  400; 
Ruse  V.  Mutual  Ben.  Life  Ins.  Co.,  23  N.  Y.  516;  Whitaker  v. 
Farmers'  Union  Ins.  Co.,  29  Barb.  312;  Lightbody  v.  North 
American  Ins.  Co.,  23  Wend.  18;  City  of  Davenport  v.  Peoria 
etc.  Ins.  Co.,  17  Iowa,  276. 

It  is  said:  "The  circumstances  and  intent  of  the  parties 
are  to  control":  May  on  Insurance,  sec.  240. 

The  same  author,  continuing,  adds:  "And  where  the  pol- 
icy was  in  fact  a  reinsurance,  and  was  for  a  year,  but  speci- 
fying no  time  when  the  year  was  to  begin,  it  was  held  that 
it  began  from  the  date  of  the  prior  policy,  though  that  was 
some  months  prior  to  the  issue  of  the  latter  policy  ":  Citing, 
as  authority,  the  case  of  Philadelphia  Life  Ins.  Co.  v.  Ameri' 
can  Life  Ins.  Co.,  23  Pa.  St.  65. 

'**  Referring  to  the  case  cited,  it  appears  that  on  the  24th 
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of  February,  1851,  the  American  Life  Insurance  Company 
insured  the  life  of  one  Maxwell  Nusbaum  for  two  thousand 
five  hundred  dollars  for  one  year,  with  the  privilege  of  an- 
other year. 

On  the  thirty-first  day  of  May,  1851,  the  insurers  obtained 
an  insurance  of  one  thousand  dollars  of  their  risk  from  the 
Philadelphia  Life  Insurance  Company  for  the  term  of  one 
year;  but  the  time  when  the  year  was  to  begin  or  end  was 
not  stated. 

It  appeared  that  Nusbaum  had  gone  to  California,  and  had 
lost  his  life  at  a  fire  in  San  Francisco,  May  4,  1851,  which 
fact  was  unknown  to  the  parties  in  Philadelphia,  where  the 
insurance  was  had,  when  the  second  policy  issued.  The 
court,  in  holding  the  reinsurer  liable,  placed  its  decision  upon 
the  circumstance  that  while  the  policy  of  reinsurance  was  for 
one  year,  and  did  not  state  the  date  at  which  the  risk  was  to 
commence,  yet  as  the  reinsurers  ciiarged  one  whole  year's 
premium,  while  the  original  policy  had  then  only  say  nine 
months  remaining,  it  indicated  an  intention  to  reinsure  from 
the  date  of  the  original  policy. 

Lawrie,  J.,  said:  "The  contract  and  the  circumstances  ex- 
press themselves  in  seeming  contradiction  of  each  other,  and 
our  duty  is  to  make  them  harmonize  by  construction.  We 
cannot  alter  the  facts  to  suit  an  inference  drawn  from  the 
mere  words  of  the  policy,  but  we  must  suit  the  inference  to 
the  facts.  Without  the  circumstances  we  would  draw  one 
inference  as  to  the  intention  of  the  parties;  with  them  we 
must  draw  a  different  one.  The  fact  that  the  reinsurance 
was  for  one  year  on  a  risk  running  for  one  year  from  the  24th 
of  February,  and  in  consideration  of  a  proportional  share  of 
the  premium  as  from  that  date,  settles  the  question,  and 
starts  the  year  of  the  reinsurance  from  that  date." 

In  the  present  case  we  find  no  circumstance  indicating  the 
mutual  intention  of  the  parties  to  give  to  their  contract  a 
retrospective  eSect.  The  stipulated  facts  show  that  at  all 
the  times  mentioned  it  was  the  '*'  custom  among  fire  insur- 
ance companies  doing  business  upon  the  Pacific  Coast  grant- 
ing reinsurance  to  other  fire  insurance  companies  to  charge 
and  collect  premiums  as  and  from  the  date  of  reinsurance, 
and  to  write  their  policies  so  as  to  cover  the  reinsured  com- 
pany from  the  date  upon  which  the  reinsurance  would  be 
granted. 

Both  plaintiff  and  defendant  were  fire  insurance  companiet 
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doing  business  in  San  Francisco,  and  may  be  presumed  to 
be  familiar  with  these  customs,  and,  in  the  absence  of  a 
showing  to  the  contrary,  to  have  contracted  with  reference  to 
them. 

Indeed,  plaintifiF  alleges  in  effect  that  its  contract  with  de- 
fendant was  subject  to  the  customs  in  vogue  and  understood 
by  insurance  men,  when  it  avers  that  defendant  "did  agree 
to  and  did  reinsure  plaintiff  thereon  in  said  sum,  and  did 
agree  to  issue  to  it  a  policy  of  reinsurance  in  the  usual  form 
and  for  the  premium  usually  chargeable  upon  risks  of  the 
character  assumed." 

Where  there  is  a  known  usage  of  trade,  persons  carrying  on 
that  trade  are  held  to  have  contracted  in  reference  to  the 
usage  (unless  the  contrary  appears),  and  the  usage  forms  a 
part  of  the  contract:  Brown  v.  Howard,  1  Cal.  423;  Taylor  v. 
Castle,  42  Cal.  367;  Auzeraia  v.  Naglee,  74  Cal.  60. 

Witliout  pursuing  the  authorities  further  we  are  of  opinion: 
1.  Where  the  exact  time  of  the  commencement  and  termina- 
tion of  the  risk  are  specified  in  the  polic}',  or,  if  no  policy  has 
been  written,  in  the  contract,  such  specification  governs;  2. 
Wiiere  no  time  has  been  expressly  indicated  the  circum- 
stances of  the  case  will  be  considered  for  the  purpose  of  de- 
termining it;  3.  If  there  are  no  circumstances  indicating  the 
intention  of  the  parties,  and  no  time  is  specified  in  the  con- 
tract, the  risk  will  be  deemed  to  have  commenced  at  the  date 
of  the  contract;  4.  In  the  case  last  mentioned,  if,  before  the 
contract  of  insurance  is  made,  the  property  has  ceased  to 
exist,  "*  although  unknown  to  the  parties,  the  risk  never 
attaches. 

In  consonance  with  these  views  of  the  law  we  are  of  opin- 
ion the  judgment  appealed  from  should  be  affirmed. 

Bbitt,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  affirmed. 

Gaeoutte,  J.,  Harrison,  J.,  Van  Fleet,  J. 

Insttrancb— When  Policy  Takes  Effeot. — Neither  the  payment  of  the 
premium  nor  the  reception  of  the  policy  by  the  insured  are  prerequisites  to 
a  contract  of  insurance;  such  contract  is  completed  when  there  is  an  assent 
to  the  terms  of  it  by  the  parties  upon  a  valuable  consideration:  Blanchard 
r.  Waite,  28  Me.  51;  48  Am.  Dec.  474.  If  an  applicant  for  insurance  delivers 
his  application  to  the  special  agent  of  a  foreign  insurance  company,  who 
transmit?  it  to  the  office  of  the  company,  and  the  policy  is  issued  and  mailed 
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to  the  applicant,  the  contract  takes  effect  when  the  policy  is  mailed:  Hart^ 
ford  etc.  Ins.  Co.  v.  Lasher  Stocking  Co.,  66  Vt  439;  44  Am.  St.  Rep.  859. 

Custom — When   Parties  Deemed  to  have  Contracted  with  REfsRi- 
BNCE  TO. — When  a  custom  is  general,  every  person  who  makes  a  contract 
is  presumed  to  know  the  custom,  and  it  enters  into  the  contract  and  binds 
him:  Horan  v.  Strachan,  86  Ga.  408;  22  Am.  St.  Rep.  471,  and  note;  bow- 
man y.  First  Nat.  Bank,  9  Wash.  614;  43  Am.  St.  Rep.  870,  and  note. 


Brown  v.  Merrill. 

[107  Calipoknia,  446.] 

OoRPORATioirs — Liabilities  of  Stockholders  as  betwbin  THUfSBLTsi. 
A  creditor  stockholder  in  a  corporation  may  maintain  an  action  against 
other  stockholders  in  the  same  corporation  for  their  pro  rata  share  of 
its  debt,  under  a  statute  imposing  liability  on  stockholders  for  their 
respective  proportions  of  the  debts  of  the  corporation. 

CiORPOKATioNS— Several  Liability  of  Stockholders. — If  every  stock- 
holder in  a  corporation  has  a  several  liability  for  its  debts,  proportion- 
ate to  the  amount  of  his  stock,  he  is  freed  of  all  liability  by  paying  his 
portion  of  the  corporate  debts,  and  has  no  cause  of  action  against  any 
other  stockholder  for  the  money  so  paid. 

J.  W.  Craig,  for  the  appellants. 
Rolfe  &  Rolfe,  for  the  respondent. 

***  Garoutte,  J.  This  action  is  against  the  defendant, 
Southern  California  Motor  Road  Company,  a  corporation,  on 
a  promissory  note  of  the  company,  executed  March  4,  1890, 
and  against  the  other  defendants  as  stockholders,  for  their 
respective  proportions  of  theindehtedness  on  said  note,  under 
section  322  of  the  Civil  Code.  A  several  judgment  was  given 
against  the  defendant  Merrill,  the  appellant,  for  three  hun- 
dred and  thirty-six  dollars  and  thirty-five  cents,  as  his  por- 
tion of  said  indebtedness,  according  to  the  amount  of  stock 
he  held  in  the  corporation. 

Appellant  claims  that  respondent  cannot  have  the  benefit 
of  the  statute  of  this  state,  imposing  liability  on  stockholders 
for  the  corporation's  debts,  because  he  is  a  stockholder  him- 
self. This  contention  is  based  upon  the  authority  of  Bailey 
V.  Bancker,  3  Hill,  188,  38  Am.  **'  Dec.  625,  and  other  cases 
to  the  same  effect;  but  the  reason  for  the  rule  declared  in 
those  cases  is  entirely  wanting  in  this  state,  and  it  has  no 
application  here.  In  states  where  those  decisions  have  been 
made  the  relation  of  stockholders  inter  sese  is  that  of  part- 
ners, and  it  is  thus  apparent  at  a  glance  that  no  common-law 
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action  for  money  owing  by  the  corporation  would  lie  by  a 
♦creditor  stockholder  against  other  stockholders.  In  jurisdic- 
tions where  the  above  doctrine  has  been  declared,  stockhold- 
ers are  severally  and  jointly  liable  for  the  debts  of  the 
corporation,  but  in  this  state  there  is  no  such  liability.  Each 
stockholder  has  a  several  liability  and  that  liability  is  pro- 
portionate to  the  amount  of  his  stock;  and,  when  he  has  paid 
i)is  portion  of  any  debt,  or  of  all  the  debts  of  the  corporation, 
he  is  freed  from  all  liability  and  has  no  cause  of  action 
against  any  stockholder  for  money  so  paid.  In  this  state  we 
see  no  reason  why  a  creditor  stockholder  of  a  corporation  may 
not  sue  other  stockholders  for  their  pro  rata  of  the  debt. 

We  see  nothing  in  the  other  questions  suggested  by  appel- 
lants' brief  demanding  discussion. 

The  order  and  judgment  are  affirmed. 

Van  Fleet,  J.,  and  McFarland,  J.,  concurred. 


Corporations. — Ths  Liability  of  Stockholders  to  Creditors  n 
Several;  heuce  a  creditor  of  a  corporation  may  maintain  a  suit  against  a 
stockholder  who  has  not  paid  for  his  stock  in  full,  and  may  compel  him  to 
pay  the  balance  due,  if  it  does  not  exceed  the  amount  of  the  liability  of  the 
corporation  to  the  creditor,  and  the  stockholder  has  no  right  to  have  the 
other  stockholders  made  parties  to  the  suit,  nor  to  restrict  a  recovery  against 
him  to  his  proportion  of  the  debt  due  such  creditor:  Coleman  v.  Howe,  154 
IlL  458;  45  Am.  St.  Bep.  133,  and  note  with  the  cases  collected. 


JuDSON  V,  Giant  Powder  Company. 

[107  Califoknia,  649.] 

Nbglioencb — Explosion — Assumption  of  Risk  by  Grantor. — In  making 
a  grant  of  premises  for  the  purpose  of  a  dynamite  factory,  the  grantor 
has  a  right  to  assume  that  due  care  is  to  be  exercised  in  the  conduct  of 
the  business,  and  has  the  right  to  demand  it.  He  does  not,  by  contin- 
uing to  do  business  near  that  locality,  after  notice  of  the  danger  attend- 
ing the  manufacture  of  dynamite,  assume  the  risks  of  explosions  thereof 
caused  by  the  negligent  acts  of  his  grantee  in  conducting  his  business. 
The  maxim.   Volenti  nan  fit  injuria,  does  not  apply. 

Neoliobncb — Explosion — Presumption. — Proof  of  an  explosion  raises  a 
presumption  of  negligence  sufficient  to  establish  a  prima  facie  case  for 
a  recovery  for  injury  or  loss  occasioned  thereby  without  the  existence 
of  contractual  relations  between  the  parties. 

Negligence— Accident — PRESUMmoN. — If  the  cause  of  an  injury  to  per- 
son or  property  is  shown  to  be  under  the  management  of  defendant,  and 
the  accident  is  such  as  in  the  ordinary  course  of  events  does  not  happen 
if  those  having  the  managemeut  use  proper  care,  it  affords  prima  facie 
evidence,  in  the  absence  of  explanation,  that  the  accident  arose  from 
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negligence,  and  no  question  of  contractual  relation  forma  an  element  in 
such  case. 
Negligence— Explosion— Presumption — Expert  Evidence. —An  explo* 
■ion  in  a  dynamite  factory  raises  a  presumption  of  negligence,  and,  un- 
explained, makes  a  prima  facie  case  for  recovery  for  injury  to  person  or 
property.  Such  case  is  strengthened  and  completed  by  expert  evidenc* 
to  the  eflfect  that,  if  the  correct  process  of  manufacturing  and  handling 
dynamite  was  carefully  carried  out,  an  explosion  would  not  occur. 

Galpin  &  Zeigler,  and  J.  F.  Cowdery,  for  the  appellant. 

Page  &  Eells,  for  the  respondent. 

***  Garoutte,  J.  Respondents  recovered  judgment  for 
the  sum  of  forty-one  thousand  one  hundred  and  sixty-four 
dollars  and  seventy-five  cents,  as  damages  for  acts  of  negli- 
gence. This  appeal  is  prosecuted  from  such  judgment  and 
from  an  order  denying  a  motion  for  a  new  trial.  The  dam- 
ages to  respondents'  property  were  occasioned  by  an  explosion 
of  nitro-glycerine,  in  process  of  manufacture  into  dynamite, 
in  appellant's  powder  factory,  situated  upon  the  shore  of  the 
bay  of  San  Francisco.  Appellant's  factory  buildings  were 
arranged  around  the  slope  of  a  hill  facing  the  bay.  Nearest 
to  respondents'  property  was  the  nitro-glycerine  house;  next 
was  the  washing-house;  next  were  the  mixing-houses;  then 
came  the  packing-houses,  and  finally  the  two  magazines  used 
for  storing  dynamite.  These  various  buildings  were  situated 
from  fift}'  to  one  hundred  and  fifty  feet  apart,  and  a  tramway 
ran  in  front  of  them.  The  explosion  occurred  in  the  morning 
during  working  hours,  and  originated  in  the  nitro-glycerine 
house.  There  followed,  within  a  few  moments  of  time,  in 
regular  order,  the  explosion  of  the  other  buildings,  the  two 
**''  magazines  coming  last;  but,  though  last,  they  were  not 
least,  for  their  explosion  caused  the  entire  downfall  and  de- 
struction of  respondents'  factory,  residences,  and  stock  on 
hand.  There  is  no  question  but  that  the  cause  of  this  series 
of  explosions  following  the  first  is  directly  traceable,  by  rea- 
son of  fire  or  concussion,  to  the  nitro-glycerine  explosion.  Of 
the  many  employees  of  appellant  engaged  in  and  about  the 
nitro-glycerine  factory  at  the  time  of  the  disaster  none  were 
left  to  tell  the  tale.  Hence,  any  positive  testimony  as  to  the 
direct  cause  of  the  explosion  is  not  to  be  had.  The  witnesses 
who  saw  and  knew,  like  all  things  else  around,  save  the  earth 
itself,  were  scattered  to  the  four  winds. 

1.  Respondents  sold  the  premises  to  appellant  for  the 
manufacture  of  dynamite,  and  it  is  claimed  that  the  maxim, 
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Volenti  nonfit  injuria,  applies,  and  therefore  no  recovery  can 
be  had.  We  attach  but  little  importance  to  this  contention. 
The  grant  of  these  premises  for  the  purposes  of  a  dynamite 
factory  in  no  way  carried  to  aj)pellant  the  right  to  conduct 
its  factory,  as  against  the  grantors,  in  any  and  every  way  it 
might  see  fit.  There  is  no  principle  of  law  sustaitung  such 
a  proposition.  Let  it  be  conceded  that  respondents,  by  rea- 
son of  their  grant,  could  not  invoke  the  aid  of  a  court  of 
equity  to  prevent  the  appellant  from  conducting  its  business; 
Btill  that  concession  proves  nothing.  This  action  is  not 
based  upon  the  theory  that  appellant's  business  is  a  nuisance 
per  se,  but  negligence  in  the  manner  in  which  the  business 
was  conducted  was  alleged  in  the  complaint,  and  is  now  in- 
sisted upon  as  having  been  proved  at  the  trial.  In  making 
the  grant  respondents  had  a  right  to  assume  that  due  care 
would  be  exercised  in  the  conduct  of  the  business,  and  cer- 
tainly they  have  a  right  to  demand  that  such  care  be  exercised. 
It  is  argued  that  the  explosion  of  all  powder-works  is  a 
mere  matter  of  time;  that  such  explosions  are  necessarily 
contemplated  by  every  one  who  builds  beside  such  works,  or 
who  brings  dynamite  into  his  dooryard.  It  ***  is  further 
contended  that  appellant  gave  to  respondents  actual  notice  of 
the  dangerous  character  of  its  business  by  a  previous  explo- 
sion, which  damaged  respondents'  property,  and  that  respond- 
ents, by  still  continuing  in  business  after  such  notice,  in  a 
degree  assumed  and  ratified  the  risk,  and  cannot  now  be 
heard  to  complain.  The  only  element  of  strength  in  this 
line  of  argument  is  its  originality.  The  contention  that  in 
the  ordinary  course  of  events  all  powder  factories  explode, 
conceding  such  to  be  the  fact,  presents  an  element  foreign  to 
the  case.  The  doctrine  of  fatalism  is  not  here  involved.  In 
the  ordinary  course  of  events  the  time  for  this  explosion  had 
not  arrived,  and  appellant  had  no  legal  right  to  hasten  that 
event  by  its  negligent  acts.  Neither  do  we  think  respond- 
ents lost  any  legal  rights  by  continuing  to  do  business  in  this 
locality  after  being  served  with  notice  of  the  danger  that  sur- 
rounded them.  While  the  notice  was  in  the  form  of  an  object 
lesson,  which  came  to  them  in  no  uncertain  tones,  yet  appel- 
lant was  not  justified  in  serving  it,  nor  were  respondents  neg- 
ligent in  disregarding  it.  Respondents  were  not  bound  to 
abandon  their  property,  though  negligence  of  appellant  in  the 
conduct  of  its  factory  was  ever  a  menace  and  danger  to  their 
lives  and  property.     Conceding  that  respondents,  by  their 
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grant,  thereby  assumed  certain  risks  and  dangers  which  may 
be  said  to  always  surround  the  manufacture  of  dynamite, 
itill  they  assumed  no  risks  and  waived  no  action  for  dam- 
ages which  might  arise  through  appellant's  negligence.  Both 
reason  and  authority  support  this  conclusion. 

2.  It  is  contended  that  respondents  offered  no  evidence  tend- 
ing to  show  that  the  explosion  of  the  nitro-glycerine  factory 
was  occasioned  by  the  negligence  of  appellant,  and  this  con- 
tention brings  us  to  the  consideration  of  a  most  important  prin- 
ciple of  law.  In  addition  to  the  fact  of  an  explosion  being 
established,  the  respondent  offered  expert  testimony  to  the 
effect  that  if  the  factory  was  properly  conducted,  and  the  em- 
ployees careful  during  the  process  of  manufacturing,  an  explo- 
sion **•  would  not  occur.  For  the  present  we  lay  aside  the 
evidence  of  the  experts,  and  meet  squarely  and  directly  the 
question  presented:  Does  the  proof  of  the  explosion  draw 
with  it  a  presumption  of  negligence  sufficient  to  establish  a 
prima  facie  case  for  a  recovery?  While  the  cases  are  not  in 
entire  accord  in  holding  that  a  presumption  of  negligence 
arises  from  the  fact  of  the  explosion,  still  they  largely  pre- 
ponderate upon  that  side,  and  we  think  but  few  well-con- 
eidered  cases  can  be  found  looking  the  other  way.  All  courts 
agree  that,  where  contractual  relations  exist  between  the  par- 
ties, as  in  cases  of  common  carriers,  proof  of  the  accident 
carries  with  it  the  presumption  of  negligence,  and  makes  a 
prima  facie  case.  This  proposition  is  elementary  and  uncon- 
tradicted; therefore,  the  citation  of  authority  is  unnecessary. 
Yet  we  know  of  no  sound  reason,  and  have  found  none  stated 
in  the  books,  why  this  principle  of  presumptions  should  be 
applicable  to  cases  involving  contractual  relations  and  inap- 
plicable to  cases  where  no  contractual  relations  exist.  It  is 
intimated  in  some  Indiana  case  that  the  presumption  arises, 
upon  proof  of  the  accident,  by  reason  of  the  carrier's  con- 
tract to  safely  deliver  the  passenger  at  his  destination,  but 
there  is  no  such  contract.  The  carrier  is  not  an  insurer  of 
his  passengers;  if  he  were,  this  presumption  of  negligence 
arising  from  the  accident,  aside  from  the  act  of  God,  would 
be  conclusive  and  irrebuttable;  but  such  is  not  the  fact,  for 
it  is  only  prima  facie  and  always  disputable.  As  was  well 
eaid  by  the  court  in  Rose  v.  Stephens  etc.  Co.,  11  Fed.  Rep. 
438:  "Undoubtedly  the  presumption  has  been  more  fre- 
quently applied  in  cases  against  carriers  of  passengers  than 
in  any  other  class,  but  there  is  no  foundation  in  authority  or 
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reason  for  any  such  limitation  of  the  rule  of  evidence.  The 
presumption  originates  from  the  nature  of  the  act,  not  from 
the  nature  of  the  relations  between  the  parties."  The  car- 
rier's contract  with  his  passenger  is  simply  to  exercise  a  cer- 
tain degree  of  care  in  his  transportation.  It  is  a  duty  which 
the  law  enjoins  upon  him;  but  the  law  also  enjoins  the  **• 
duty  upon  this  appellant  and  all  others,  in  the  conduct  of 
their  business,  to  exercise  a  certain  degree  of  care  toward 
this  respondent  and  all  mankind.  The  duty  which  the  law 
enjoins  in  the  two  cases  only  differs  in  the  degree  of  care  to 
be  exercised.  The  principle  of  law  involved  is  wholly  the 
same;  and,  as  has  been  said,  the  reason  of  the  rule  is  not 
found  in  the  relations  existing  between  the  party  injuring 
and  the  party  injured.  The  presumption  arises  from  the 
inherent  nature  and  character  of  the  act  causing  the  injury. 
Presumptions  arise  from  the  doctrine  of  probabilities.  The 
future  is  measured  and  weighed  by  the  past,  and  presump- 
tions are  created  from  the  experience  of  the  past.  What  has 
happened  in  the  past,  under  the  same  conditions,  will  prob- 
ably happen  in  the  future,  and  ordinary  and  probable  results 
will  be  presumed  to  take  place  until  the  contrary  is  shown. 

Based  upon  the  foregoing  principles  a  rule  of  law  has  been 
formulated,  bearing  upon  a  certain  class  of  cases,  where 
damages  either  to  person  or  property  form  the  foundation  of 
the  action.  This  rule  is  well  declared  in  Shearman  and 
Redfield  on  Negligence,  section  60:  "When  a  thing  which 
causes  injury  is  shown  to  be  under  the  management  of  the 
defendant,  and  the  accident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen  if  those  who  have  the  manage- 
ment use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  accident 
arose  from  a  want  of  care."  Tested  by  this  rule,  no  question 
of  contractual  relation  could  ever  form  an  element  in  the 
case.  With  the  same  reason  it  might  as  well  be  said  that 
cases  of  contract  were  excluded  from  the  effect  of  the  rule 
as  that  cases  of  pure  tort  were  excluded;  but,  upon  the  con- 
trary, it  is  plainly  evident  that  both  classes  of  actions  come 
equally  within  its  provisions.  In  speaking  to  this  question, 
it  is  said  in  Cooley  on  Torts,  799:  "The  rule  applied  to  car- 
riers of  passengers  is  not  a  special  rule  to  govern  only  their 
conduct,  but  is  a  general  rule  which  may  be  applied  wherever 
the  circumstances  impose  **''  upon  one  party  alone  the  ob- 
ligation of  special  care."     The  author  then  cites  the  case  of 
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a  householder  engaged  in  repairing  his  roof;  a  piece  of  slate 
falls  therefrom  and  injures  a  traveler  upon  the  street.  Ho 
then  says:  "True,  the  act  of  God,  or  some  excusable  acci- 
dent, may  have  caused  the  slate  to  fall,  but  the  explanation 
should  come  from  the  party  charged  with  the  special  dut}'  of 
protection." 

The  important  question  here  involved,  and  the  want  of 
harmony  in  the  decisions  of  courts  bearing  upon  it,  seem  to 
demand  a  citation  somewhat  in  detail  of  the  many  authori- 
ties which  hold  against  appellant's  views  of  the  law.  In 
England  the  authorities  are  in  entire  accord.  Plaintiff  was 
passing  along  a  higliway,  under  a  railroad  bridge,  when  a 
brick  used  in  the  construction  of  the  bridge  fell  and  injured 
him.  Negligence  in  the  railroad  was  presumed:  Kearney  v. 
London  Ry.  Co.,  L.  R.  5  Q.  B.  411.  A  barrel  of  flour  rolled 
out  of  the  window  of  a  warehouse,  injuring  a  person  passing 
upon  the  street.  Negligence  in  the  warehouseman  was  pre- 
sumed: Byrne  v.  Boadle,  2  Hurl.  &  C.  722.  The  same  rule 
was  declared,  upon  a  similar  state  of  facts,  in  Scott  v.  London 
Docks  Co.,  3  Hurl.  &  C.  596;  likewise  in  Briggs  v.  Oliver,  4 
Hurl.  &  C.  403,  The  explosion  of  a  boiler  of  a  steamboat  is 
prima  facie  evidence  of  negligence:  Posey  v.  Scoville,  10  Fed. 
Rep.  140;  Rose  v.  Stephens  etc.  Co.,  11  Fed.  Rep.  438;  Qrims- 
ley  V.  Hawkins,  46  Fed.  Rep.  400.  In  the  Rose  case  it  is 
said:  "In  the  present  case  the  boiler  which  exploded  was  in 
the  control  of  the  employees  of  the  defendant.  As  boilers  do 
not  usually  explode  when  they  are  in  a  safe  condition,  and 
are  properly  managed,  the  inference  that  this  boiler  was  not 
in  a  safe  condition,  or  was  not  properly  managed,  was  justi- 
fiable." The  same  general  principle  is  declared  in  Cwm- 
mings  v.  National  Furnace  Co.,  60  Wis.  603;  Mulcairns  v. 
City  of  Janesville,  67  Wis.  24;  Kirst  v.  Milwaukee  etc.  Ry.  Co.^ 
46  Wis.  489;  Thomas  v.  Western  Telegraph  Co.,  100  Mass. 
156;  Howser  v.  Cumberland  etc.  Ry.  Co.,  80  Md.  146;  45  Am. 
St.  Rep.  332.  In  the  case  of  **«  Dixon  v.  Pluns,  98  Cal. 
385,  35  Am.  St.  Rep.  180,  a  case  which,  in  its  facts,  is  an 
exact  photograph  of  one  of  the  New  York  cases  hereafter 
cited,  a  chisel,  used  by  a  workman  upon  a  building,  fell  upon 
and  injured  a  girl  while  passing  upon  the  street  below. 
It  was  held  that  a  prima  facie  case  of  negligence  was  es- 
tablished, and  that  the  rule  as  declared  in  section  60  of 
Shearman  and  Redfield  on  Negligence  was  sound  law  and 
controlling. 
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While  there  is  some  discord  existing  in  the  New  York  au- 
thorities as  to  the  true  doctrine  upon  this  question,  still  they 
are  largely  in  line  with  the  cases  we  have  above  cited,  Mul- 
len  T.  St.  John,  57  N.  Y.  567,  15  Am.  Rep.  530,  is  a  leading 
case  upon  the  question,  and,  while  it  has  been  vigorously 
assaulted  at  various  times  during  the  past  twenty  years,  it 
still  stands  as  a  declaration  of  law  by  the  courts  of  that  state, 
not  weakened  and  mutilated  by  such  assaults,  but  rather 
strengthened  and  unscathed.  In  Cahalin  v.  Cochran,  1 
N.  Y.  St.  Rep.  583,  negligence  was  inferred  from  the  fact  of 
a  chisel  falling  from  a  building  where  workmen  were  engaged, 
and  striking  plaintiff  when  walking  upon  the  street.  A  case 
to  the  same  effect  is  Gall  r.  Manhattan  Ry.  Co.,  5  N.  Y.  Supp. 
185;  24  N.  Y.  St.  Rep.  24.  Mullen  v.  St.  John,  57  N.  Y.  567, 
15  Am.  Rep.  530,  is  expressly  approved,  and  the  doctrine  for 
which  we  are  here  contending  ratified  to  its  full  limits  in 
the  very  recent  case  of  Volkmar  v.  Manhattan  Ry.  Co..,  134 
N.  Y.  418;  30  Am.  St.  Rep.  678. 

As  supporting  a  contrary  doctrine,  one  of  the  leading  cases 
is  Young  v.  Bransford,  12  Lea,  232.  Yet,  in  the  report  of  that 
case,  we  find  the  following  language:  "At  the  same  time 
the  fact  that  there  was  an  explosion,  which  is  not  an  ordi- 
nary incident  of  the  use  of  a  steam  boiler,  ought  to  have 
tome  weight,  inasmuch  as  it  may  be  out  of  the  power  of  the 
aggrieved  party  in  some  instances  to  prove  any  more. 
The  reasonable  rule  would  seem  to  be  that  laid  down  by 
Judge  Wallace:  *Tiiat  from  tlie  mere  fact  of  an  explosion  it 
is  competent  for  the  jury  to  infer,  as  a  proposition  of  fact, 
that  tliere  was  some  negligence  in  the  management  of  the 
**•  boiler,  or  some  defect  in  its  condition.'"  Another  case 
is  Huffy.  Austin,  46  Ohio  St.  386,  15  Am.  St.  Rep.  613,  a  case 
which  relies  for  support  in  part  upon  Losee  v.  Buchanan,  51 
N.  Y.  476;  10  Am.  Rep.  623.  Yet,  in  Mullen  v.  St.  John,  57 
N.  Y.  567,  15  Am.  Rep.  530,  the  Losee  case  was  expressly 
held  to  be  not  in  point  by  reason  of  the  presence  of  other  evi- 
dence: Cosulich  V.  Standard  Oil  Co.,  122  N.  Y.  118,  19  Am. 
St.  Rep.  475,  is  the  latest  authority  to  which  our  attention 
had  been  directed  holding  these  views.  It  cites  the  Tennessee 
and  Ohio  cases,  and  also  relies,  as  do  other  of  these  cases, 
upon  a  general  statement  found  in  Thompson  on  Negligence, 
page  1227,  namely:  "  But  it  is  believed  that  it  is  never  true, 
except  in  contractual  relations,  that  the  proof  of  the  mere 
fact  that  the  accident  happened  to  the  plaintiff,  without  more, 
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Tvill  amount  to  evidence  of  negligence  on  the  part  of  the  de- 
fendant.'* The  case  cited  by  Mr.  Thompson  in  no  way  sup- 
ports this  text,  if  the  text  is  to  be  construed  as  the  Cosulich 
case  seems  to  construe  it,  and  the  learned  author's  illustra- 
tions which  immediately  follow  conclusively  indicate  that,  la 
making  the  statement  quoted,  he  never  contemplated  for  it 
any  such  construction  as  the  New  York  court  seems  to  give 
it.  Tins  is  doubly  apparent  when  we  see  that  upon  the  same 
page  he  indorses  the  doctrine  of  Byrne  v.  Boadle,  2  Hurl.  & 
C.  722.  Indeed,  the  author  prefaces  his  whole  discussion  of 
the  question  of  res  ipsa  loquitur  by  a  report  in  full  of  the  cele- 
brated case  of  Kearney  v.  London,  Ry.  Co.,  L.  R.  5  Q.  B.  411, 
the  doctrine  of  which  he  fully  indorses,  and  which  in  no  sense 
was  a  case  of  contractu:!  1  relation.  Beyond  all  this,  the  Volk* 
mar  case,  already  cited,  is  a  later  expression  emanating  from 
the  New  York  court,  and  earlier  cases  coming  from  the  same 
source,  if  opposed  to  the  doctrine  there  declared,  must  give 
way. 

There  is  another  class  of  cases  in  all  essentials  fully  sup- 
porting our  views  upon  this  question  of  negligence.  These 
cases  arise  in  the  destruction  of  property  caused  by  fire  es- 
caping from  locomotive  engines,  and,  while  there  is  some 
conflict  in  the  authorities  as  to  the  true  **®  rule,  it  is  said 
in  Shearman  and  Redfield  on  Negligence,  section  676:  "The 
decided  weight  of  authority  and  of  reason  is  in  favor  of  hold- 
ing that,  the  origin  of  the  fire  being  fixed  upon  the  railroad 
company,  it  is  presumptively  chargeable  with  negligence, 
and  must  assume  the  burden  of  proving  that  it  had  used  all 
those  precautions  for  confining  sparks  and  cinders  (as  the 
case  may  be)  which  have  been  already  mentioned  as  neces- 
sary. This  is  the  common  law  of  England,  and  the  same 
rule  has  been  followed  in  New  York,  Maryland,"  etc:  Citing 
many  other  states.  While  we  have  not  deemed  it  necessary 
to  verify  the  correctness  of  the  statement  of  the  authors  as  to 
all  the  states  mentioned,  we  do  say  there  are  numberless  cases 
supporting  the  text:  See  Pigott  v.  Eastern  Counties  Ry.  Co., 
8  Com.  B.  228;  Louisville  etc.  R.  R.  Co.  v.  Reese,  85  Ala.  497; 
7  Am.  St.  Rep.  66;  Spaulding  v.  Chicago  etc.  Ry.  Co.,  30  Wis. 
110;  11  Am.  Rep.  550,  citing  many  cases. 

In  this  state  the  question  has  never  been  directly  passed 
upon  as  to  whether  or  not  negligence  will  be  presumed  from 
the  fact  of  sparks  escaping  from  a  locomotive  engine,  and  the 
destruction  of  grain  fields  resulting  therefrom.     In  Buicher 
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V.  Vaca  Valley  etc.  R.  R.  Co.,  67  Cal.  518,  the  doctrine  is  in- 
ferentially  favored,  although  in  that  case  the  plaintiflF  placed 
an  expert  witness  upon  the  stand,  who  testified  that  "  a  per- 
fect engine,  properly  equipped  and  properly  run,  will  not  or- 
dinarily throw  out  sparks  sufficient  to  start  a  fire."  This  line 
of  evidence  was  also  held  sufficient  to  establish  a  prima  facie 
case  of  negligence  in  Hull  v.  Sacramento  Valley  R.  R.  Co.,  14 
Cal.  387,  73  Am.  Dec.  656,  and  Henry  v.  Southern  Pac.  R.  R. 
Co.,  50  Cal.  176.  For  our  purpose  it  is  not  necessary  to  enter 
into  a  prolonged  investigation  to  determine  why  this  evidence 
of  the  expert  strengthened  plaintiff"'s  case.  But,  taking  the 
converse  of  the  proposition,  let  us  assume  that  defendant's 
engine  was  a  perfect  engine,  properly  equipped  and  properly 
run,  and  that,  notwithstanding  such  conditions,  it  would  or- 
dinarily, when  in  use,  throw  out  sparks  of  fire,  leaving  in  *** 
its  wake,  as  it  passed  through  the  country,  property  destroyed 
and  possibly  lives  lost.  Certainly  this  could  hardly  be  toler- 
ated in  law.  Hence  we  fail  to  fully  appreciate  the  importance 
of  this  line  of  evidence.  Such  conduct  upon  the  part  of  a  rail- 
road company  would  render  it  guilty  of  the  commission  of  a 
nuisance,  and  liable  in  damages  for  property  destroyed.  Cer- 
tainly it  is  no  answer  to  such  a  condition  of  things  to  say 
that  the  legislative  grant  to  the  corporation  to  do  business 
with  the  aid  of  steam  locomotives  carries  with  it  the  right  to 
destroy  the  property  of  adjoining  owners;  but  rather  we  must 
assume  that  the  grant  was  made  only  after  a  prior  determina- 
tion by  the  same  legislative  power  that  a  perfect  locomotive 
engine,  properly  equipped  and  properly  run,  will  not  ordi- 
narily throw  out  sufficient  sparks  to  destroy  adjoining  prop- 
erty. It  is  only  upon  such  a  theory  that  the  right  to  do 
business  by  the  use  of  this  character  of  implement  was  ever 
granted;  and,  hence,  we  again  say  that  it  may  be  considered 
doubtful  if  this  class  of  evidence  strengthens  the  plaintiffs 
case.  For  it  is  but  proving  as  a  fact  something  of  which  the 
courts,  and  possibly  all  the  world,  take  full  notice. 

In  the  case  at  bar,  following  the  lines  marked  out  by  the 
cases  last  cited,  respondents  placed  before  the  court  expert 
evidence  to  the  effect  that,  if  the  correct  process  of  manufac- 
turing and  handling  dynamite  was  carefully  carried  out,  an 
explosion  would  not  occur.  This  evidence  is  stronger  than 
in  the  smokestack  cases,  for  here  it  declares  as  a  certainty 
what  there  is  only  stated  to  be  the  probable  or  ordinary  re- 
sult; but,  be  that  as  it  may,  if  this  character  of  evidence  was 


Jane,  1895.]      Judson  v.  Giant  Powder  Co.  155 

relevant  and  material  in  the  smokestack  cases,  it  is  equally 
relevant  and  material  here.  If  it  was  sufficient  there  to 
complete  and  perfect  a  prima  facie  case  of  negligence  it  is 
ample  here  to  do  the  same.  Again,  if  appellant  had  the  right 
under  the  laws  of  the  state  to  manufacture  dynamite  (which 
is  conceded),  and  if,  by  reason  of  the  existence  of  such  right, 
courts  may  assume  that,  if  dynamite  is  properly  handled  in 
process  of  manufacture,  explosions  will  ***  not  probably  oc- 
cur, then  respondents'  case  is  doubly  proven,  for  here  we 
have  not  only  the  presumption  of  the  existence  of  certain 
conditions,  but  the  evidence  of  witnesses  as  to  the  existence 
of  them. 

In  concluding  this  branch  of  the  case  we  can  only  reiterate 
that  the  true  rule  appears  to  be  found  in  section  60  of  Shear- 
man and  Redfield  on  Negligence,  which  we  have  already 
quoted;  and,  gauging  this  case  by  the  test  there  prescribed, 
a  prima  facie  case  of  negligence  was  established  by  respond- 
ents' evidence.  This  case  seems  to  clearly  come  within  the 
provisions  of  the  rule  there  declared.  There  is  nothing  to 
distinguish  it  in  principle  from  the  army  of  cases  that  have 
been  held  to  come  directly  within  its  provisions.  Appellant 
was  engaged  in  the  manufacture  of  dynamite.  In  the  ordi- 
nary course  of  things  an  explosion  does  not  occur  in  such 
manufacture  if  proper  care  is  exercised.  An  explosion  did 
occur;  ergo,  the  real  cause  of  the  explosion  being  unexplained, 
it  is  probable  that  it  was  occasioned  by  a  lack  of  proper  care. 
The  logic  is  unassailable,  and  the  principle  of  law  of  pre- 
sumptions of  fact  erected  thereon  is  as  sound  as  the  logic 
upon  which  it  is  based. 

3.  Questions  of  negligence  in  the  storage  of  the  gunpowder 
become  unnecessary  to  consider,  owing  to  our  views  upon  the 
main  question  discussed.  Neither  do  we  find  anything  in 
the  record  bearing  upon  the  measure  or  amount  of  damages 
declared  and  decreed  by  the  court  demanding  a  new  trial  of 
the  case. 

For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


Explosions. — Liability  fob  Injury  to  Adjoining  Property  Caxtsed  bt 
ia  discussed  in  the  extended  notes  to  St.  Peter  v.  Denismt^  17  Ana.  Kep.  264, 
aud  Hay  v.  Cohoes  Co.,  51  Am.  Dec.  283. 
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Nkoltoenok — Presumption  of  from  Happening  of  Accidbnt.— A  pre- 
•umption  of  negligence  may  arise  from  an  accident,  and  if  the  circumstances 
are  of  snch  a  nature  that  it  may  be  fairly  inferred  from  them  that  the  rea- 
sonable probability  is  that  the  accident  was  caused  by  the  failure  of  a  party 
to  exercise  proper  caution,  a  presumption  of  negligence  arises:  Bowser  r, 
Cumberland  etc  R.  R.  Co.,  80  Md.  146;  45  Am.  St.  Rep.  332,  and  noto. 


Davis  v.  Paoifio  Power  Company. 

[107  Calipoknia,  563.] 

Neoligence — ^Unprotected  Machinery. — If  a  landlord  after  leasing  prem- 
ises  for  business  purposes  enters  and  erects  thereon,  without  the  con- 
sent of  the  tenant,  an  uniuclosed  and  unprotected  revolving  shaft,  for 
transmitting  power  to  other  buildings,  and  such  shaft  is  operated  for 
the  sole  use  of  the  landlord  under  his  absolute  control,  he  is  liable  to 
an  employee  of  the  tenant,  who,  though  knowing  of  the  location  of  the 
shaft  and  of  its  apparent  dangers,  has  no  knowledge  of  its  invisible 
dangers,  and  is  injured  by  coming  in  contact  with  it  while  necessarily 
in  its  locality  and  engaged  in  the  line  of  duty  to  his  employer. 

Negligence — Uninclosed  and  Dangerous  Machinery  on  Leased  Prem- 
ises.— A  landlord  of  a  building  leased  for  business  purposes  is  a  tres- 
passer or  mere  licensee  in  placing  in  the  leased  premises  without  the 
consent  of  the  tenant  a  revolving  shaft  for  transmitting  power  to 
other  buildings,  and  cannot  relieve  himself  from  liability  to  an  em- 
ployee of  the  tenant,  injured  by  contact  with  the  shaft,  on  the  ground 
that  such  employee  was  not  properly  in  the  vicinity  of  the  shaft  at  the 
time  the  injury  was  inflicted. 

Negligence — Uninclosed  Machinery  on  Leased  Premises. — A  landlord 
of  a  leased  building  who  puts  therein,  without  the  consent  of  the  ten- 
ant, a  revolving  shaft  for  the  transmission  of  power  to  other  buildings 
is  bound  to  inclose  it  or  use  other  means  to  protect  the  employees  of 
the  tenant  necessarily  in  its  vicinity.  The  tenant  and  his  employees  do 
not  assume  any  of  the  risks  incident  to  its  maintenance,  and  the  land- 
lord is  liable  for  injury  to  them  caused  by  its  unprotected  condition. 

Negligence — Unprotected  Machinery  on  Leased  Premises — Liability 
OF  Landlord. — If  a  landlord  retains  or  has  control  of  a  portion  of 
leased  premises,  the  responsibility  rests  with  him  to  see  that  no  injury 
results  to  those  having  rights  there  by  reason  of  the  manner  in  which 
such  portion  of  the  premises  is  occupied  or  used,  and  if  he  puts  dan- 
gerous macliinery  tliereon  he  must  fence  or  use  other  proper  means  to 
protect  those  rightly  in  its  vicinity. 

Negligence — When  Qitestion  for  Jury. — If  in  an  action  to  recover  for 
negligence  upon  the  facts  disclosed,  there  is  room  for  a  reasonable 
deduction  of  proper  care  on  the  part  of  the  party  injured,  the  question 
of  negligence  is  for  the  jury,  and  it  is  only  when  the  undisputed  facts 
are  such  as  to  leave  but  one  reasonable  inference,  and  that  of  contribu. 
tory  negligence  on  the  part  of  tlie  plaintiflf,  that  the  court  is  justified  in 
taking  the  question  from  the  jury. 

Negligence — Unprotected  Machinery — Contributory  Negligence. — 
If  a  landlord  erects  an  uninclosed  and  dangerous  shaft  in  a  leased  baild« 
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ing  without  the  consent  of  his  tenant,  an  employee  of  the  latter  who 
has  knowledge  of  the  location  of  the  shaft  but  not  of  its  invisible 
dangers  is  not  guilty  of  contributory  negligence  in  going  near  to  it  and 
standing  at  what  he  considers  a  safe  distance  from  it  while  performing 
a  necessary  act  in  the  line  of  his  duty  to  his  employer. 
BviDENCE — Illustration  of  Testimony. — A  witness  may  refer,  in  illus- 
tration of  his  testimony  concerning  the  size  and  condition  of  a  revolv- 
ing shaft  to  a  piece  of  iron  of  about  the  same  dimensions  as  such  shafts 
if  he  does  not  pretend  that  it  is  a  model  and  the  jury  is  so  informed. 

C.  H.  Wilson,  for  the  appellant. 

0.  A.  Rankin,  for  the  respondent. 

569  y^jj  Fleet,  J.  Action  to  recover  damages  for  personal 
injuries.  PlaintiflF  recovered  a  verdict,  and  from  the  judg- 
ment entered  thereon  and  an  order  denying  a  new  trial  the 
defendant  appeals. 

Defendant,  a  corporation,  is  engaged  in  the  leasing  of 
buildings  for  business  purposes  and  furnishing  steam  power 
in  connection  therewith.  During  the  year  1891,  William 
Davis,  the  father  of  the  plaintiff,  occupied,  under  lease  from 
defendant,  the  basement  and  first  floor  of  one  of  its  buildings 
at  No.  28  Jessie  street,  in  the  city  of  San  Francisco.  These 
premises  were  used  by  William  Davis  as  a  factory  for  the 
manufacture  of  horse-collars.  The  basement  was  an  under- 
ground room,  fifty-two  by  twenty-five  feet.  In  one  corner  of 
this  basement,  where  it  fronts  on  Jessie  street,  there  was  a 
flight  of  stairs  leading  from  the  basement  into  Jessie  street, 
*'*  and  extending  into  the  basement  about  five  feet.  Midway 
of  the  stairs  were  two  large  doors,  consisting  mostly  of  glass 
by  means  of  which  the  basement  was  largely  lighted.  The 
stairs  and  doors  afforded  the  only  means  of  entering  the  base- 
ment directly  from  the  street,  and  without  their  use  the  base- 
ment was  largely  useless.  There  was  no  machinery  in.  the 
basement  when  it  was  leased  to  William  Davis,  and  he  never 
used  any  therein,  except  some  collar-blocking  machinery  run 
by  hand.  He  used  certain  machinery  run  by  steam  on 
the  floor  above  the  basement,  the  power  to  run  this  machin- 
ery being  furnished  by  the  defendant  by  means  of  a  shaft 
which  was  in  the  second  story  of  the  building.  The  stairway 
in  question  was  constantly  used  by  William  Davis  and  his 
employees  in  carrying  goods  to  and  from  the  basement  and 
the  street,  and  for  other  purposes.  There  was  an  inner  stair- 
way leading  from  the  basement  to  the  first  floor.  In  Septem- 
ber or  October,  1891,  the  defendant  entered  upon  the  leased 
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premises  and  erected  in  this  basement  an  iron  shaft,  for  the 
purpose  of  transmitting  power  from  its  power-house  on  the 
west  side  of  the  leased  premises  to  a  new  building  erected  by 
it  across  Jessie  street  on  the  east.  This  shaft  was  a  little 
over  three  inches  in  diameter,  and  ran  throughout  the  entire 
length  of  the  basement  and  under  Jessie  street  to  the  new 
building.  It  was  put  up  along  the  west  wall  of  the  basement 
about  ten  inches  out  therefrom,  being  supported  by  brackets 
attached  to  the  sleepers  of  the  floor  above,  and  was  carried 
over  and  along  one  side  of  the  front  basement  stairs  afore- 
said, and  through  the  casing  of  one  of  the  doors  above  re- 
ferred to.  Where  it  ran  over  the  stairway  it  varied  in  height 
from  about  four  or  five  feet  above  the  lower  step  to  a  little 
over  two  feet  above  the  step  on  which  the  doors  rested,  where 
it  passed  through  the  casing.  When  completed  and  con- 
nected the  shaft,  which  was  kept  running  every  day  except 
Sundays,  revolved  at  a  high  rate  of  speed.  The  plaintiff,  at 
the  time  of  receiving  the  injuries  which  form  the  basis  of  the 
action,  was  a  lad  of  about  sixteen  *■"  years  of  age.  Shortly 
after  the  erection  of  the  shaft,  about  November,  1891,  he  went 
to  work  in  his  father's  collar  factory  as  an  employee.  For  a 
short  time  he  was  employed  partly  in  the  basement  and 
partly  on  the  floor  above.  During  this  time  he  had  occasion 
to  observe  the  running  of  the  shaft.  Subsequently  he  was 
set  at  work  on  the  floor  above,  running  some  of  the  time  a 
steam  straw-cutter,  and  at  otliers  a  collar-stuffer.  On  the 
31st  of  December,  1891,  plaintiff,  while  engaged  at  work  on 
the  straw-cutter,  got  some  thorns  or  thistles  in  his  hand,  and 
it  became  necessary  for  him  to  go  to  the  light  to  get  them 
out.  By  reason  of  obstructions  on  the  floor  where  plaintiflf 
was  working  at  the  time,  there  was  no  available  light  suffi- 
cient for  his  purpose,  and  the  only  place  to  which  he  could 
go  without  leaving  the  building  was  to  the  glass  doors  in  the 
basement.  He  accordingly  went  into  the  basement  and 
stood  on  the  steps  in  front  of  the  basement  doors,  along  which 
ran  the  shaft,  as  above  stated,  and,  while  engaged  in  remov- 
ing the  thistles  from  his  hand,  his  clothing  was  caught  by 
the  revolving  shaft  in  some  manner  unknown  to  him,  and 
he  was  drawn  over  and  around  the  shaft,  all  his  clothing 
stripped  from  him,  and  his  body  and  limbs  very  badly 
broken  and  injured.  When  the  shaft  was  stopped  to  remove 
plaintiff's  clothing  it  was  discovered  that  that  portion  of  the 
shaft  over  the  stairway,  and  where  plaintiff  was  caught,  had 
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upon  its  surface  a  great  many  rough  and  jagged  projections 
and  raised,  sharp  points,  varying  from  a  sixteenth  to  an 
eighth  of  an  inch  high,  and  of  a  character  calculated  to  make 
the  shaft  at  that  point  much  more  likely  to  catch  clothing  or 
other  suhstance  of  the  kind  coming  in  contact  with  it,  and 
consequently  more  dangerous  in  that  respect.  These  projec- 
tions had  the  appearance  of  having  been  produced  by  the 
grinding  or  scraping  of  tongs  or  other  instruments  used  in 
liandling  or  turning  the  shaft  while  placing  it  in  position. 
They  could  not  be  seen  when  the  shaft  was  revolving,  as  it 
then  appeared  to  have  a  smooth  surface,  and  plaintiff  was 
unaware  of  this  condition  of  *''*  the  shaft  until  after  the 
accident.  Up  to  the  time  of  the  injury  to  plaintiff'  the  shaft 
had  been  permitted  by  defendant  to  remain  entirely  unfenced 
and  unprotected  throughout  the  length  of  the  basement  and 
along  the  stairway,  and  open  at  all  points  to  approach  and 
contact  by  any  one. 

The  contention  of  appellant  is  that  upon  the  facts  disclosed 
plaintiff"  is  not  entitled  to  recover,  for  the  reasons:  1.  That  at 
the  time  of  the  accident  defendant  owed  the  plaintiff"  no  duty 
which  required  it  to  protect  him  from  the  dangers  of  its  shaft; 
and  2.  That  the  evidence  shows  that  plaintiff  was  guilty  of 
contributory  negligence  proximately  conducing  to  his  injury. 
The  first  proposition  is  subdivided  by  counsel  into  several 
minor  heads,  each  of  which  is  elaborately  presented  in  the 
briefs,  but  they  all  converge  eventually  in  the  general  propo- 
sition, as  stated  above,  that  defendant  owed  the  plaintiff  no 
duty  in  the  premises  which  can  render  it  liable  in  damages. 

It  is  argued  that  at  the  time  of  the  accident  the  plaintiflF 
was  wandering  over  the  premises  of  his  employer,  for  his  own 
purposes  or  convenience,  and  not  in  pursuit  of  his  employ- 
ment, and  away  from  where  his  duty  called  him;  that  while 
BO  engaged  he  was  not  on  the  stairway  by  right,  but  was  a 
mere  licensee,  and  that  as  such  the  defendant  was  under  no 
obligation  to  guard  him  from  injury.  In  the  first  place,  this 
proposition  rests  upon  the  assumption  of  a  right  in  the  de- 
fendant itself  to  maintain  its  shaft  upon  the  premises.  The 
evidence  upon  this  point  is  conflicting,  that  of  plaintiff"  tend- 
ing to  show  that  defendant  went  upon  the  leased  premises 
and  erected  the  shaft  without  asking  or  receiving  any  per- 
mission from  William  Davis,  the  tenant,  while  the  evidence 
on  the  part  of  the  defendant  is  to  the  effect  that,  although 
defendant  originally  started  in  to  erect  the  shaft  without  per- 
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mission,  William  Davis  afterward  assented  thereto.  In  vievr 
of  the  fact,  however,  that  the  court  below  instructed  the  jury 
that,  if  defendant  erected  and  maintained  the  shaft  with 
the  *''•  consent  of  William  Davis,  the  plaintiff  could  not 
recover,  the  verdict  must  be  regarded  as  negativing  such 
consent.  The  defendant,  was,  therefore,  a  trespasser,  or  at 
befit  was  itself  a  mere  licensee,  exercising  a  privilege  at  bare 
sufferance.  As  such  it  is  not  in  a  position  to  question  the 
plaintiff's  right  in  the  premises.  But,  even  if  it  were,  the  evi- 
dence does  not  sustain  defendant's  position.  As  we  view  it, 
the  evidence  shows  a  clear  right  in  the  plaintiff  to  be  where 
he  was.  There  is  certainly  notliing  to  show  that  he  had  been 
forbidden  by  his  employer  to  go  into  the  basement,  or  upon 
the  stairs,  or  elsewhere,  or  anything  to  indicate  that  he  was 
in  any  way  restricted  as  to  going  about  the  premises  for  any 
necessary  purpose.  But  it  is  said  that  plaintiff  was  not  on 
the  stairway  for  a  necessary  purpose,  or  in  the  performance 
of  his  duty.  We  think  the  jury  were  justified  in  saying 
that  he  was.  It  was  not  an  absolute  necessity,  it  is  true, 
which  took  him  there,  but  it  is  not  necessary  that  it  should 
have  been.  He  needed  a  good  light  to  remove  the  briers  or 
thistles  from  his  hands,  and  the  basement  doors  afforded  the 
most  available  place  for  the  purpose  without  going  from  the 
building,  which  he  was  not  called  upon  to  do.  It  is  true 
that  he  did  not  go  there  directly  in  the  line  of  his  work,  but 
it  caimot  be  said  that  it  was  not  in  the  line  of  his  duty.  He 
was  suffering  from  pain  and  inconvenience  from  a  cause 
which  interfered  with  and  prevented  him  from  proceeding 
with  his  work,  and  it  was  his  duty  to  his  employer  to  re- 
move the  cause  of  his  disability  as  speedily  and  conveniently 
as  possible.  In  this  view  his  going  to  the  basement  and  tho 
stairway  was  as  much  in  the  interest  of  his  employer  as  his 
own,  and  cannot  therefore  be  justly  characterized  as  a  wan- 
dering over  the  premises  solely  for  his  own  private  ends.  To 
hold,  under  the  circumstances,  that  plaintiff  was  in  the  place 
where  the  injury  occurred  as  a  mere  volunteer,  and  without 
right,  would  be  taking  an  exceedingly  narrow  view  of  the 
rights  of  an  employee.  The  case  is  quite  distinguishable 
from  the  cases  relied  upon  by  the  *'*  appellant.  The  plain- 
tiff having  a  right  to  be  wliere  he  was,  the  defendant  owed 
him  the  duty  of  protection,  whether  or  not  the  latter  was 
rightfully  maintaining  its  shaft  upon  the  premises:  Donnelly 
V.  Hufschmidt,  79  Cal.  74. 
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It  is  said  that  William  Davis,  by  failure  to  object  to  the 
erection  and  maintenance  of  the  shaft,  assumed  for  himself 
and  his  employees  the  risk  of  injury  therefrom.  But  assum- 
ing this  to  be  the  law,  the  evidence  shows  that  William 
Davis  did,  in  effect,  if  not  in  terms,  object  to  the  introduction 
of  the  shaft.  Wlien  he  was  informed  that  defendant  was 
proceeding  to  erect  the  shaft,  and  was  disturbing  and  interfer- 
ing with  his  workmen  in  the  basement,  he  went  to  its  officers 
and  inquired  into  their  purposes.  He  was  informed  substan- 
tially that  he  ought  not  to  object,  but  if  he  did,  it  would 
make  no  difference;  in  other  words,  that  the  shaft  had  to  go 
in.  He  was  assured  that  he  would  never  know  it  was  there, 
either  from  the  space  it  would  occupy  or  the  noise  it  would 
make;  that  defendant's  servants  would  go  in  every  day  and 
look  after  it,  and  he,  Davis,  should  never  be  disturbed  by  it. 
This  evidence,  it  is  true,  is  denied  by  defendant,  but  the  jury 
evidently  believed  and  acted  upon  it.  The  shaft  was  admit- 
tedly put  in  and  maintained  solely  for  the  use  and  benefit  of 
defendant,  and  was  in  no  way  connected  with  the  business  of 
or  used  by,  William  Davis.  It  was,  furthermore,  wholly  under 
the  control  and  management  of  defendant,  as  was  likewise  the 
space  that  it  occupied.  Under  such  circumstances,  the  ten- 
ant cannot  be  held  to  have  assumed  any  of  the  risks  incident 
to  its  maintenance.  Where  the  landlord  retains  or  has  con- 
trol of  a  portion  of  leased  premises,  the  responsibility  rests 
with  him  to  see  that  no  injury  results  to  those  having  rights 
there  by  reason  of  the  manner  in  which  such  portion  of  the 
premises  is  occupied  or  used;  and,  if  he  puts  dangerous  ma- 
chinery thereon,  it  is  his  duty  to  fence  it,  or  use  other  proper 
means  to  protect  those  rightly  in  its  vicinity.  These  princi- 
ples are  thoroughly  well  settled;  *'^*  2  Shearman  and  Redfield 
on  Negligence,  sec.  719;  Stewart  v.  Harvard  College,  12  Allen, 
58;  Glickaufy.  Maurer,  75  111.  289;  20  Am.  Rep.  238;  Jessen. 
V.  Sweigert,  66  Cal.  182;  Eeadman  v.  Conway j  126  Mass,  374. 

On  the  question  of  contributory  negligence  we  think  the 
case  was  a  proper  one  for  the  jury.  It  is  only  where  the  un- 
disputed facts  are  such  as  to  leave  but  one  reasonable  infer- 
ence, and  that  of  negligence,  that  the  court  is  justified  in 
taking  the  question  from  the  jury.  It  is  not  enough  that 
the  evidence  be  without  conflict.  If,  upon  the  facts  dis- 
closed, there  is  room  for  a  reasonable  deduction  of  proper 
care  on  the  part  of  the  person  injured,  the  case  is  one  for  the 
jury,  and  the  court  is  not  justified  in  substituting  its  judg- 
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ment  for  that  of  the  jury,  and  withdrawing  the  question  from 
their  consideration:  Fernandas  v.  Sacramento  City  Ry.  Co., 
52  Cal.  45;  Wharton  on  Negligence,  sec.  420.  In  Schierhold 
V.  North  Beach  etc.  R.  R.  Co.,  40  Cal.  447,  it  is  said:  "The 
fact  of  negligence  is  generally  an  inference  from  many  facts 
and  circumstances,  all  of  which  it  is  the  province  of  the  jury 
to  find.  It  can  very  seldom  happen  that  the  question  is  so 
clear  from  doubt  that  the  court  can  undertake  to  say,  as 
miatter  of  law,  that  the  jury  could  not  fairly  and  honestly 
find  for  the  plaintiff.  It  is  not  the  duty  of  the  court  in  such 
cases,  any  more  than  in  any  other,  to  usurp  the  province  of 
the  jury  and  pass  upon  the  facts;  and  the  nonsuit  should 
only  be  granted  in  such  cases  where  the  evidence  of  the  mis- 
conduct on  the  part  of  the  injured  party  is  so  clear  and  irre- 
sistible as  to  put  the  case  on  a  par  with  those  cases  where  a 
nonsuit  is  granted  for  a  failure  to  introduce  evidence  suffi- 
cient to  go  to  the  jury  upon  some  point  essential  to  the 
plaintiff's  case.  The  fact  must  be  so  clear  that,  looking  upon 
the  plaintiff's  case  in  the  most  favorable  light  and  giving  him 
the  benefit  of  all  controverted  questions,  the  court  can  see 
that  a  verdict  in  his  favor  must  necessarily  be  set  aside": 
And  see  Van  Praag  v.  Gale,  107  Cal.  438.  Tested  by  these 
principles,  we  cannot  say  the  evidence  clearly  or  necessarily 
discloses  negligence  on  the  part  *''*  of  the  plaintifi".  It  is 
true  that  plaintiff  knew  of  the  existence  of  the  shaft  along 
the  stairway,  and  was  aware  in  a  general  way  of  its  danger- 
ous character,  and  it  was  his  duty  to  look  out  for  it.  It  was 
his  duty  to  use  care,  knowing  of  the  danger;  but  he  says  that 
he  did.  He  testifies  that  he  stood  at  what  he  considered  a 
safe  distance  from  the  shaft,  but  that  the  first  thing  he  knew 
he  was  caugtit  and  jerked  over  it.  Just  how  the  thing  oc- 
curred cannot  be  known,  but  it  could  be  accounted  for  on 
many  reasonable  theories  other  than  that  of  plaintiffs  negli- 
gence. A  gust  of  wind  may  have  blown  his  apron  against 
the  shaft,  or  a  momentary  dizziness  may  have  seized  him. 
Even  if,  in  a  moment  of  forgetfulness,  he  moved  too  near  the 
shaft,  and  was  thereby  caught,  it  would  not  necessarily  be 
negligence.  People  are  liable  to  lapses  of  memory  with  ref- 
erence to  facts  with  which  they  are  daily  confronted.  It 
would  be  for  the  jury  to  say  whether  such  lapse  of  memory 
was  negligence,  taking  into  consideration  all  the  circum- 
stances: Van  Praag  v.  Gale,  107  Cal.  438.  Furthermore,  it 
appears  that  the  danger  from  the  shaft  was  not  wholly  visible 
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or  apparent.  The  rough  and  jagged  surface  of  the  shaft  at 
the  point  where  plaintiff  was  caught  tended,  as  shown  by  the 
evidence,  to  make  the  shaft  at  that  point  much  more  likely 
to  seize  and  hold  clothing  or  other  pliant  substance  than  it 
would  otherwise  have  been.  This  condition  of  the  shaft  was 
not  visible  when  the  shaft  was  revolving,  and  was  unknown 
to  plaintiff.  How  far  this  roughened  surface  may  have  aided 
the  natural  centripetal  tendency  of  the  revolving  shaft,  and 
thus  contributed  to  the  injury,  it  is  impossible  to  say.  It 
may  well  be  that  tlie  jury  considered  that,  but  for  this  condi- 
tion of  the  shaft,  the  degree  of  care  exercised  by  plaintiff 
would  have  avoided  the  accident.  Plaintiff  was  only  called 
upon  to  use  such  circumspection  as  would  avoid  those  dan- 
gers which  were  apparent. 

There  are  no  other  points  requiring  special  consideration. 
It  was  not  error  to  permit  the  witness,  Peterson,  in  illustration 
of  his  testimony  with  reference  to  the  '""^  size  and  condition 
of  the  shaft,  to  refer  to  a  piece  of  iron  of  about  the  same 
dimensions.  It  was  not  pretended  that  it  was  a  model,  and 
the  jury  were  so  expressly  informed;  but  it  was  simply  used 
to  illustrate  more  clearly  the  testimony  of  the  witness.  For 
this  purpose  it  was  proper.  The  instructions,  taken  together, 
fully  and  fairly  laid  the  case  before  the  jury.  If  anything 
they  were  more  favorable  to  defendant  than  to  the  plaintiff. 

The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 
Hearing  in  Bank  denied. 


Landlord  and  Tenant — Defectivb  Premises.— The  liability  of  a  land- 
lord to  a  tenant's  servants  for  injuries  to  them  caused  by  his  maintaining 
defective  appliances  on  the  premises,  and  what  amounts  to  contributory  neg< 
ligence  on  the  part  of  the  injured  servant  and  the  effect  of  the  same,  are  dis- 
cussed in  Poor  v.  Sears,  154  Mass.  539,  26  Am.  St.  Rep.  272,  and  note, 
where  the  cases  discussing  the  landlord's  liability  for  defective  premises  an 
discussed.     See,  also,  the  note  to  Lindaey  ▼.  Leighton,  16  Am.  St.  Rep.  201. 
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Ijj  eb  Salmon. 

[107  California,  614.] 

Wills — Pri?termittkt>  Heirs — Intention  of  Testator. — Parol  Evi- 
DENCB  is  inadmissible  for  the  purpose  of  determining  whether  the  omis- 
aion  from  a  will  of  one  entitled,  in  the  event  of  intestacy,  to  take  of 
the  estate,  was  intentional  on  the  part  of  the  testator.  This  can  be 
determined  only  from  the  face  of  the  will. 

Wills— Prbtermittrd  Heir — Intention  of  Testator. — The  fact  that  a 
testator  mentions  in  his  will  one  closely  related  by  blood  or  intimately 
associated  in  family  relations  with  an  omitted  heir  does  not  overcome 
the  presumption  that  he  was  unintentionally  omitted,  nor  show  as 
matter  of  construction  that  he  was  in  the  mind  of  the  testator  and  in- 
teutionally  omitted. 

W.  E.  Nutter,  M.  De  Vries,  and  J.  H.  &  J.  E.  Budd,  for  the 
appellants. 

Nicol  &  Orr,  for  the  respondents. 

•**  Van  Fleet,  J.  Decedent  failed  to  mention  or  provide 
in  his  will  for  certain  grandchildren,  the  issue  of  two  de- 
ceased sons,  John  and  Alexander.  He  did,  however,  leave  a 
small  legacy  to  the  widow  of  each  of  said  sons,  the  mothers 
of  his  said  grandchildren.  On  distribution  the  omitted  grand- 
children claimed  and  were  given  the  share  of  said  estate 
which  they  would  have  taken  had  the  decedent  died  intestate 
Certain  of  the  devisees  appeal  from  the  decree. 

At  the  hearing  in  the  court  below  appellants  offered  evi- 
dence to  the  effect  that  the  testator,  in  giving  directions  for 
the  drafting  of  his  will,  stated  that  his  son  Alexander's  estate 
had  cost  him  six  thousand  dollars  and  trouble,  and  that  he 
would  not  give  that  family  anything,  but  would  give  Alex- 
ander's widow  five  hundred  dollars.  That  as  for  John's  fam- 
ily he  would  give  the  widow  one  thousand  dollars,  but  the 
boys  must  look  out  for  themselves.  This  evidence  was  ex- 
cluded, and  its  exclusion  is  assigned  as  error. 

The  question  involved  is  whether  evidence,  extrinsic  of  the 
language  of  the  will  itself,  can  be  resorted  to  for  the  purpose 
of  determining  whether  the  omission  of  one  entitled,  in  the 
event  of  intestacy,  to  take  of  the  estate,  was  intentional  on 
the  part  of  the  testator,  the  **•  presumption  being  that  it 
was  not.  The  question  is  not  a  new  one  in  this  state.  Sec- 
tion 1307  of  the  Civil  Code  provides:  "When  any  testator 
omits  to  provide  in  his  will  for  any  of  his  children,  or  for  the 
issue  of  any  deceased  child,  unless  it  appears  that  such  omis- 
sioQ  was  intentional,  such  child,  or  the  issue  of  such  child, 
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must  have  the  same  share  in  the  estate  of  the  testator  as  if 
he  had  died  intestate,"  etc.  This  provision  was  a  part  of  the 
statute  of  wills  before  the  adoption  of  the  codes,  and  first 
received  a  construction  at  the  hands  of  this  court  in  Estate  of 
Garraud,  35  Cal.  336.  In  that  case  it  was  held,  after  quite 
an  extended  review  of  the  authorities  and  the  principles  in- 
volved, that  the  statute  did  not  modify  the  common-law  rule 
upon  the  subject,  which  limited  the  investigation  for  deter- 
mining the  testator's  intention  to  the  face  of  the  will;  and 
that  parol  evidence  was  not  admissible  for  such  purpose. 
After  referring  to  this  and  other  provisions  of  the  statute,  it 
is  there  said:  "These  provisions  exhibit  the  intention  of  the 
legislature,  not  only  to  adhere  to  the  safeguards  which  the 
common  law  provided  as  a  protection  against  fraud,  but 
rather  to  increase  and  strengthen  them  by  new  enactments. 
With  this  view,  nothing  short  of  an  explicit  enactment, 
leaving  no  room  for  construction,  would  lead  us  to  the  con- 
clusion that  the  legislature  intended  to  substitute  for  the 
written  will,  as  the  exponent  of  the  testator's  intentions,  the 
loose  and  always  uncertain  evidence  of  acts  and  declarations 
resting  in  parol,  and  which  are  liable  to  be  perverted  by  the 
frail  memories,  obtuse  understandings,  or  fraudulent  motives 
of  persons  called  to  testify  after  the  death  of  the  testator." 

The  rule  there  announced  has  since  remained  the  law  of 
this  state,  and  is  distinctly  sustained  and  reaffirmed  in  the 
more  recent  case  of  In  re  Stevens,  83  Cal.  323, 17  Am.  St.  Rep. 
252,  where  the  question  arose  under  precisely  similar  cir- 
cumstances as  in  the  case  at  bar.  There  the  testator  had 
left  his  entire  estate  to  his  wife,  without  mentioning  his  two 
children.  In  the  contest  for  a  share  of  the  estate  made  by 
one  of  the  latter  the  **''  widow  offered  to  show,  by  the  dec- 
larations of  the  testator  made  contemporaneously  with  the 
writing  and  execution  of  his  will,  that  his  children  were 
intentionally  omitted,  but  the  evidence  was  not  admitted. 
In  reviewing  the  action  of  the  lower  court  it  is  said:  "The 
decision  of  this  court  in  Garraud's  case  has  stood  too  long 
without  challenge  to  be  overruled  without  very  strong  rea» 
sons.  It  is  sustained  by  very  powerful  reasoning  in  the  able 
opinion  of  Justice  Crockett.  We  think  it  our  duty  to  follow 
it,  and,  in  accordance  with  the  rule  there  declared,  we  must 
hold  that  the  court  below  did  not  err  in  excluding  the  offered 
declarations  of  the  testator." 

It  is  further  contended,  however,  that  the  fact  that  the  tet- 
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tator  mentions  the  widows  of  his  deceased  sons,  the  mothers 
of  the  omitted  grandchildren,  is  sufficient,  of  itself,  to  show, 
without  resort  to  extrinsic  facts,  that  the  testator  had  his 
grandchildren  in  his  mind,  and  rebuts  the  presumption  that 
they  were  forgotten.  This  position  is  equally  untenable  with 
the  first.  While  the  authorities  of  other  states  are  far  from 
being  uniform  or  harmonious  upon  the  subject,  it  is  well  set- 
tled in  this  state  that  the  mere  fact  that  a  testator  mentions 
one  closely  related  by  blood  or  intimately  associated  in  fam- 
ily relations  with  the  omitted  heir  does  not  show,  as  matter 
of  construction,  that  the  omitted  one  was  in  his  mind  and 
that  the  omission  was  intentional:  Estate  of  Utz,  43  Cal.  200' 
Bush  V.  Lindsey,  44  Cal.  121;  In  re  Stevens,  83  Cal.  323;  17 
Am.  St.  Rep.  252.  In  Bush  v.  Lindsey,  44  Cal.  121,  the  tes- 
tator devised  his  property  to  the  child  of  a  deceased  eon,  but 
did  not  mention  children  of  the  testator  then  living.  It  was 
held  that  this  did  not  show  that  he  had  his  children  in  mind 
and  intended  to  omit  them.  In  In  re  Stevens,  83  Cal.  323, 
17  Am.  St.  Rep.  252,  the  testator  failed  to  mention  or  provide 
for  his  daughter,  but  left  a  legacy  to  her  child,  the  testator's 
grandson;  and  it  was  held  that  the  fact  that  he  mentioned 
his  daughter's  child  did  not  necessarily  imply  that  the 
daughter  was  in  his  mind,  and  she  was  permitted  to  take  as 
a  pretermitted  heir. 

We  think  the  court  was  correct  in  its  ruling  upon  the  •** 
oflFered  evidence  and  upon  the  construction  of  the  will,  and 
that  the  decree  should  be  aflSrmed. 

It  is  so  ordered. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 

Wills— Pretermitted  Heirs— Intent  to  Omit— Proot  or— Omissioa 
to  provide  for  an  heir  in  a  will  may  be  shown  to  be  unintentional,  either  by 
the  terms  of  the  will  or  by  extrinsic  parol  evidence,  and  the  relation  of  tha 
testator  to  the  objects  of  his  bounty  and  to  the  omitted  heir,  as  well  as  to 
his  intelligence,  his  mental  and  physical  condition,  and  the  circumstances 
oonnected  with  the  making  of  the  will,  are  all  proper  matters  for  the  con- 
•ideration  of  the  jury:  Estate  of  Stebbins,  94  Mich.  304;  34  Am.  St.  Rep.  345, 
and  note  with  the  cases  collected.  See,  also,  the  extended  note  to  Wilaom 
T.  Fosket,  39  Am.  Dec.  743. 
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[107  California,  644.] 

IfuNiciPAL  Indebtedness — Constitutional  Law. — A  constitutional  pro. 
vision  that  "no  city  or  county  shall  incur  any  indebtedness  or  liability 
exceeding  in  any  year  the  income  and  revenue  provided  for  it  for  such 
year,"  means  that  each  year's  income  and  revenue  must  pay  each  year's 
indebtedness  and  liability,  and  that  no  indebtedness  or  liability  incurred 
in  any  one  year  shall  be  paid  out  of  the  income  or  revenue  of  any  future 
year. 

Municipal  Indebtedness.  —  Whoever  Deals  with  MaNiciPALiTiES  i» 
bound  to  know  of  constitutional  limitations  placed  upon  their  power  to 
incur  indebtedness  in  any  particular  year. 

Municipal  Indebtedness — Constitutional  Law— Judgments. — A  consti- 
tutional provision  that  "no  city  or  county  shall  incur  any  indebtedness 
or  liability  exceeding  in  any  year  the  income  and  revenue  provided  for 
it  for  such  year,"  cannot  be  evaded  by  a  consent  on  the  part  of  the  oflS- 
cers  of  a  municipality  that  a  judgment  may  be  entered  against  it  upon 
an  open  demand  accruing  in  one  year,  and  paid  out  of  ita  general  fund 
for  the  next  year. 

Municipal  Indebtedness  —  Revenue  or  Subsequent  Year — Effect  of 
Reducing  Claim  to  Judgment. — Under  a  constitutional  provision 
that  no  city  or  county  shall  incur  any  indebtedness  or  liability  exceed- 
ing in  any  year  the  income  and  revenue  provided  for  it  for  such  year,  a 
claim  against  a  city  incurred  in  one  year  cannot  be  paid  out  of  its  reve- 
nue for  a  subsequent  year,  although  such  claim  has  been  reduced  to 
judgment  and  a  special  tax  levied,  collected,  and  paid  into  the  general 
fund  for  that  year,  with  which  to  pay  it. 

Municipal  Corporations— Limitation  upon  Power  to  Contract. — If, 
at  the  time  of  entering  into  an  obligation  with  a  municipality,  there  is 
a  constitutional  or  statutory  limitation  upon  the  extent  to  which  it  may 
obligate  itself,  or  upon  the  extent  of  taxation  for  the  payment  of  its 
liability,  or  upon  the  mode  in  which  such  payment  is  to  be  made,  the 
party  dealing  with  it  is  bound  by  the  terms  of  the  law  as  they  existed  at 
the  time  that  the  obligation  was  incurred. 

Municipal  Indebtedness — Payment  of  Judgment  for — Constitutional 
Law. — A  statute  empowering  a  board  of  supervisors  to  "order  paid 
any  final  judgment  against  said  city  and  county"  does  not  authorize 
the  payment  of  a  judgment  for  a  debt  incurred  in  one  year  out  of  the 
revenue  collected  for  a  subsequent  year,  when  the  constitution  limits 
the  power  of  the  municipality  in  incurring  liability  to  the  income  and 
revenue  provided  for  it  in  the  year  in  which  the  liability  ia  incurred. 

W.  C.  Graves,  L.  D.  McKisick^  Fox,  Kellogg,  &  Gray,  Mul- 
lany,  Grant  &  Gushing,  and  E.  S.  Heller,  for  the  appellant. 

Stanly,  HayeSy  McEnerney  &  Bradley,  for  the  respondent. 

•**  Harrisox,  J.  The  plaintiflf  is  the  assignee  of  the 
claims  of  sundry  individuals  for  merchandise  sold  and  de- 
livered by  them  to  the  city  and  county  of  San  Francisco,  and! 
for  labor  performed  by  them  for  said  municipality  prior  to 
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June  9,  1893,  and  on  that  day  he  commenced  an  action 
against  the  city  and  county  to  recover  a  judgment  for  the 
amount  of  said  claims.  Prior  to  the  commencement  of  the 
action  the  board  of  supervisors  had  adopted  a  resolution 
authorizing  the  city  and  county  attorney  to  allow  judgment 
to  be  taken  and  entered  against  the  city  and  county  in  all 
cases  in  the  litigation  of  claims  against  it  for  supplies, 
material,  and  labor,  "  where  such  claims  are  or  have  been 
examined  or  corrected  by  the  finance  committee  of  this  board 
through  the  expert  of  said  committee"  for  the  amounts  ap- 
proved by  said  committee.  After  the  plaintiflF  had  com- 
menced his  action  the  expert  of  the  finance  committee  reported 
to  that  body  that  he  had  examined  the  claims,  and  that 
the  amount  named  in  the  plaintiff's  suit  was  the  correct 
amount  due  him.  Thereupon  the  finance  committee  directed 
tlie  city  and  county  attorney  to  allow  judgment  to  be  taken 
against  the  city  and  county  for  the  amount  ®*®  claimed  by 
the  plaintiff.  June  16,  1893,  after  the  summons  issued  upon 
the  complaint  in  said  action  had  been  served  upon  the  city 
and  county,  a  stipulation  entered  into  between  the  city  and 
county  attorney  and  the  attorney  for  the  plaintiff  was  filed  in 
said  action,  in  which  was  recited  the  foregoing  resolution  of 
the  supervisors,  and  allowingjudgment  to  be  entered  in  favorof 
the  plaintiff  and  against  the  defendant  therein,  for  the  amount 
of  his  claim;  and,  thereupon,  judgment  was  entered  in 
accordance  with  the  stipulation  June  19,  1893.  July  5, 1893, 
the  plaintiff  presented  to  the  board  of  supervisors  his  demand 
for  the  amount  of  the  judgment,  and  the  same  was  duly 
allowed  and  approved,  and  an  authorization  for  its  payment, 
in  the  form  of  a  resolution,  was  adopted  by  the  board  of 
supervisors,  and  approved  by  the  mayor  July  26th.  The 
authorization  is  in  the  following  terms:  ^^  Resolved,  That  an 
expenditure  of  $3,548.03  be,  and  the  same  is  hereby,  author- 
ized to  be  made  out  of  the  general  fund,  in  payment  to 
A.  Smith,  assignee,  being  for  goods  furnished  and  services 
rendered  the  city  and  county  of  San  Francisco,  as  hereinafter 
stated,  as  per  judgment  rendered  in  the  superior  court  in  case 
No.  41266,  and  as  certified  by  the  city  and  county  attorney, 
to  wit  [reciting  the  claims  of  the  different  assignors  of  the 
plaintiff]."  Thereupon  the  plaintiff  presented  this  authoriza- 
tion to  the  defendant  herein,  who  was  and  still  is  the  auditor 
of  said  city  and  county,  for  his  approval  and  allowance.  The 
defendant  refused  to  approve  and  allow  the  same,  and  the 
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plaintiflf  made  application  to  the  superior  court  for  a  writ  of 
mandate  commanding  him  to  approve  and  allow  the  demand. 
The  defendant,  in  his  answer  to  the  application,  set  forth 
the  foregoing  facts,  and  also  alleged  that  the  demands  and 
claims  of  the  plaintiff  and  of  his  assigns  were  for  liabilities 
incurred  by  the  city  and  county  for  and  during  the  fiscal 
year  ending  June  30,  1893;  that  only  two  of  the  claims  of  his 
assignors — amounting  to  $117.89 — were  payable  out  of  the 
general  fund,  and  that  the  others  were  payable  out  of  the  street 
**''  department  fund;  that  on  the  eighth  day  of  June,  1893, 
there  had  been  allowed  and  audited,  for  the  debts  and 
liabilities  of  the  city  and  county  incurred  during  the  fiscal 
year  ending  June  30,  1893,  demands  against  the  general 
fund,  amounting  to  more  than  the  moneys  paid  or  payable 
into  said  fund;  that  on  said  eighth  day  of  June,  1893,  there 
was  a  deficiency  in  said  general  fund,  which  was  represented 
by  allowed  and  registered  demands,  for  the  payment  of 
which  no  money  had  been  provided;  that  said  deficiency 
still  existed,  and  that  there  had  not  been  since  the  eighth 
day  of  June,  1893,  was  not  then,  and  would  not  at  any  time 
be,  any  money  of  the  income  or  revenue  of  said  fiscal  year  in 
the  treasury  applicable  to  the  payment  of  the  two  demands 
payable  out  of  the  general  fund;  that  on  the  first  day  of 
July,  1893,  there  was  in  the  treasury,  in  the  street  depart- 
ment fund,  for  the  fiscal  year  ending  June  30,  1893,  a  surplus 
amounting  to  $1,687.08,  out  of  which  there  had  since  been 
paid,  upon  demands  for  liabilities  incurred  in  said  fiscal 
year,  the  sum  of  $535.75,  leaving  unpaid  the  sum  of  $1,156.33; 
that  there  has  not  been  since  said  first  day  of  July,  and 
there  never  will  be,  in  the  street  department  fund  for  the  fis- 
cal year  ending  June  30,  1893,  any  sum  of  money  applicable 
to  the  payment  of  the  claims  and  demands  of  plaintiff's  as- 
signors which  are  chargeable  against,  and  payable  out  of, 
tlie  street  department  fund  any  greater  sum  or  amount  than 
said  sum  of  $1,687.08;  that  the  deficiency  in  the  general 
fund  for  the  fiscal  year  ending  June  30,  1893,  amounts  to 
more  than  the  sura  of  $100,000,  and  that  there  was  not  at 
the  end  of  said  fiscal  year,  nor  has  there  been  at  any  time 
since,  nor  will  there  be,  nor  has  there  ever  been,  sufficient 
money  in  the  treasury  of  the  said  city  and  county  to  pay  the 
demands  incurred  in  said  fiscal  year  ending  June  30,  1893, 
and  there  was  not  on  that  day,  nor  has  there  at  any  time 
since  been,  nor  will  there  ever  be,  a  surplus  fund  for  said  fia- 
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cal  year.  The  court  found  that  the  foregoing  matters  and 
facts  alleged  in  the  answer  of  the  defendant  were  true  as 
•*®  therein  alleged,  and  further  found  that  on  June  26, 1893, 
the  board  of  supervisors  made  provision  for  the  payment  and 
satisfaction  of  the  judgment  recovered  by  the  plaintiff,  by 
levying  a  tax  therefor,  and  ordering  the  same  to  be  collected 
and  set  apart  for  the  payment  and  satisfaction  of  said  judg- 
ment, and  that  the  money  so  levied  is  now  in  and  a  part  of 
the  general  fund  of  said  city  and  county.  Upon  these  facta 
the  court  denied  the  application  of  the  plaintiflF,  from  which 
he  has  appealed. 

Section  18  of  article  XI  of  the  constitution  is  as  follows: 
"No  county,  city,  town,  township,  board  of  education,  or 
school  district  shall  incur  any  indebtedness  or  liability  in 
any  manner,  or  for  any  purpose  exceeding  in  any  year  the 
income  and  revenue  provided  for  it  for  such  year,  without 
the  assent  of  two-thirds  of  the  qualified  electors  thereof,  vot- 
ing at  an  election  to  be  held  for  that  purpose."  In  San  Fran- 
cisco Gas  Co.  V.  Brickwedel,  62  Cal.  641,  it  was  held  by  this 
court  that  the  framers  of  the  constitution  meant  by  this  sec- 
tion "that  no  such  indebtedness  or  liability  should  be  in- 
curred [except  in  the  manner  stated]  exceeding  in  any  year 
the  income  and  revenue  actually  received  by  such  county, 
city,  town,  township,  board  of  education,  or  school  district. 
In  other  words,  that  each  year's  income  and  revenue  must 
pay  each  year's  indebtedness  and  liability,  and  that  no  in- 
debtedness or  liability  incurred  in  any  one  year  shall  be 
paid  out  of  the  income  or  revenue  of  any  future  year."  The 
same  principle  was  repeated  in  Shaw  v.  Statler,  74  Cal.  258, 
and  Schwartz  v.  Wilson,  75  Cal.  504.  See,  also,  Mayrhofer  v. 
Board  of  Education,  89  Cal.  114;  23  Am.  St.  Rep.  451.  To  the 
argument  of  the  appellant  that  this  construction  of  the  section 
is  injurious  to  the  city  and  county,  and  a  hardship  upon  those 
who  in  good  faith  contract  with  it,  we  may  also  quote  from  the 
language  of  the  court  in  San  Francisco  Gas  Co.  v.  Brickwedel^ 
62  Cal.  641:  "  We  have  neither  the  right  nor  the  disposition  by 
judicial  interpretation  to  take  away  the  wholesome  restriction 
upon  municipalities  thus  imposed  by  the  ***  constitution.  Of 
course,  in  giving  effect  to  this  radical  change  from  the  pre- 
existing condition  of  things,  it  will  not  be  strange  if  some 
shall  be  found  to  suffer,  but  it  must  be  remembered  that  all 
are  presumed  to  know  the  law,  and  that  whoever  deals  with 
a  municipality  is  bound  to  know  the  extent  of  its  powers. 
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Those  who  contract  with  it,  or  furnish  it  supplies,  do  so  with 
reference  to  the  law,  and  must  see  that  that  limit  is  not  ex- 
ceeded. With  proper  care  on  their  part,  and  on  the  part  of 
the  representatives  of  the  municipality,  there  is  no  danger  of 
loss":  See,  also,  Sutro  v.  Pettit,  74  Cal.  337;  5  Am.  St.  Rep. 
442;  McBean  v.  San  Bernardino^  96  Cal.  187;'  Von  Schmidt 
V.  Widher,  105  Cal.  151. 

There  is  ample  power  under  the  statutes  which  constitute 
the  charter  of  San  Francisco  to  provide  for  all  the  contingen- 
cies that  are  suggested  in  the  arguments  on  behalf  of  appel- 
lant. By  the  seventy-first  section  of  the  Consolidation  Act, 
as  amended  in  1866  (Stats.  1865-66,  p.  436),  the  supervisors 
are  authorized  to  levy  a  tax  that  will  raise  such  an  amount 
of  money  "  as  the  said  board  may  deem  sufficient  to  provide 
for  the  payment  of  all  demands  upon  the  treasury  authorized 
by  law  to  be  paid  out  of  the  same."  The  limitation  upon 
this  power,  viz.,  $2.35  on  the  $100,  is  conceded  to  be  far 
beyond  any  possible  necessities  of  the  municipality.  The 
assessment-roll  of  property  subject  to  taxation  is  made  prior 
to  the  levy  of  this  tax,  and,  in  determining  the  amount  of 
the  tax  to  be  levied,  the  supervisors,  aided  by  the  experience 
of  the  municipality  in  former  years,  and  by  the  estimates  of 
the  several  departments  of  the  city,  are  enabled  to  exercise  a 
judicious  consideration  of  the  expenditures  likely  to  be  in- 
curred during  the  year,  and  to  make  such  provision  for  unfore- 
seen emergencies  as  ordinary  prudence  would  suggest.  As 
the  amount  of  expenditures  cannot  in  the  nature  of  things 
be  determined  with  accuracy,  ordinary  prudence  would  dic- 
tate, in  view  of  the  foregoing  provision  of  the  constitution, 
that  the  tax  levy  should  be  large  enough  to  meet  any  unfore- 
seen demand,  and  to  enable  the  municipality  ®***  to  dis- 
charge all  of  its  obligations.  If  the  amount  of  money  so 
provided  is  not  needed  for  the  expenditures  of  the  year  it  can 
be  carried  forward  into  the  next  fiscal  year;  whereas,  if  the 
revenue  thus  provided  is  not  sufficient  to  meet  the  expendi- 
tures, there  is  no  provision  for  meeting  the  deficiency,  except 
by  the  '•  assent  of  two-thirds  of  the  qualified  electors  thereof 
voting  at  an  election  to  be  held  for  that  purpose." 

The  right  of  the  appellant  to  the  relief  he  seeks  is  not 
affected  by  reason  of  his  demand  having  been  reduced  to  a 
judgment.  The  foregoing  provision  of  the  constitution  can- 
not be  evaded  by  a  consent  on  the  part  of  the  officers  of  the 
municipality  that  a  judgment  may  be  entered  against  the 
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municipality  upon  an  open  demand  which  constitutes  no  lia- 
bility against  the  city.  The  effect  of  the  judgment  was  only 
to  make  definite  and  of  record  a  claim  which  previously  was 
open  to  controversy,  and  rested  in  parol,  and  to  convert  a 
disputed  into  an  audited  claim:  Sharp  v.  Contra  Costa  County y 
84  Cal.  291.  While  a  judgment  is  sometimes  said  to  be  the 
highest  evidence  of  an  obligation,  it  does  not,  for  that  reason, 
in  all  cases,  foreclose  an  investigation  into  the  nature  of  the 
obligation  as  well  as  the  liability  which  it  imposes.  In  Clark 
V.  Rowling,  3  N.  Y.  216,  53  Am.  Dec.  290,  it  was  held  by  the 
court  of  appeals  of  that  state  that  in  an  action  to  enforce  a 
judgment  it  was  competent  for  the  defendant  to  go  behind 
the  judgment  and  show  that  it  was  rendered  upon  a  cause  of 
action  from  which  he  had  been  discharged  in  bankruptcy, 
although  the  discharge  was  not  rendered  until  after  the  ren- 
dition of  the  judgment,  and  a  suit  upon  the  obligation  was 
pending  when  the  petition  in  bankruptcy  was  filed;  that  the 
judgment,  instead  of  being  a  new  debt  which  did  not  exist 
at  ihe  time  the  petition  was  filed,  was  merely  the  old  debt 
in  a  new  form,  and  that,  for  the  purpose  of  protecting 
the  defendant,  the  court  would  look  behind  the  judg- 
ment and  see  upon  what  it-  was  founded.  The  same 
rule  was  afterward  laid  down  in  this  state  in  Imlay 
•'*  v.  Carpentier,  14  Cal.  173,  where  the  judgment  debtor 
sought  in  equity  to  set  aside  a  judgment  that  had  been  ren- 
dered against  him  under  similar  circumstances.  In  Beits  v. 
Bagley,  12  Pick.  580,  where  the  same  question  was  under 
discussion  by  the  supreme  court  of  Massachusetts,  Chief  Jus- 
tice Shaw  said:  "Although  a  judgment  to  some  purposes  is 
considered  as  a  merger  of  the  former  promise,  and  as  consti- 
tuting a  new  cause  of  action,  yet,  when  essential  rights  of 
parties  are  influenced  by  the  nature  of  the  original  contract, 
the  court  will  look  into  the  judgment  for  the  purpose  of  as- 
certaining what  the  nature  of  such  original  cause  of  action 
was":  See,  also,  Wyman  v.  Mitchell,!  Cow.  316;  Evans  v. 
Sprigg,  2  Md.  457;  McDonald  v.  Davis,  105  N.  Y.  513;  Com- 
missioners etc.  V.  Loague,  129  U.  S.  493;  Morley  v.  Lake  Shore 
Ry.  Co.,  146  U.  S.  169.  In  the  United  States  v.  County  of 
Macon,  99  U.  S.  582,  a  judgment  had  been  rendered  in  favor 
of  the  relator  against  the  county  for  the  amount  of  certain 
coupons  upon  bonds  that  had  been  issued  by  the  county.  In 
a  proceeding  to  compel  the  county  to  levy  a  tax  for  the  pur- 
pose of  paying  this  judgment,  it  was  shown  that  the  statute 
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under  which  the  subscription  to  the  bonds  was  made  con- 
tained a  limitation  upon  the  amount  of  tax  that  might  be 
levied  by  the  county  to  pay  the  same,  and  it  was  held  by 
the  court  that,  althougli  a  judgment  had  been  rendered  upon 
the  coupons,  the  judgment  creditor  was  not  entitled  to  a  writ 
of  mandate  directing  the  levy  of  a  tax  for  the  payment  of 
the  judgment,  saying:  *'  We  have  not  been  referred  to  any 
statute  which  gives  a  judgment  creditor  any  right  to  a  levy 
of  taxes  which  he  did  not  have  before  the  judgment.  The 
judgment  has  the  effect  of  a  judicial  determination  of  the 
validity  of  his  demand,  and  of  the  amount  that  is  due,  but 
it  gives  him  no  new  rights  in  respect  to  the  means  of  pay- 
ment." The  same  principle  was  again  asserted  in  Ralls 
County  Court  v.  United  States,  105  U.  S.  733,  although  it  was 
held  inapplicable  in  that  case  as  it  was  in  United  States  v. 
New  Orleans,  98  U.  S.  381,  for  the  reason  that  at  the  time 
***  when  the  bonds  upon  whose  coupons  the  judgment  had 
been  rendered  were  issued,  there  was  no  limitation  upon  the 
power  of  taxation,  and  that  the  payment  of  the  bonds  as  they 
matured,  or  of  a  judgment  obtained  thereon,  could  not  be 
avoided  by  any  subsequent  legislation,  inasmuch  as  such 
legislation  would  be  in  contravention  of  that  provision  of  the 
constitution  forbidding  the  impairing  of  the  obligation  of  a 
contract.  This  distinction  is  referred  to  in  Louisiana  v. 
Mayor  of  New  Orleans,  109  U.  S.  285.  In  that  case  the  relat- 
ors had  recovered  a  judgment  against  the  city  of  New  Orleans 
for  damage  done  to  their  property  by  a  mob  in  the  year  1873. 
By  a  statute  of  the  state  which  was  in  force  when  the  damage 
was  done  the  city  was  rendered  liable  therefor,  and,  at  the 
time  when  the  judgment  was  rendered,  as  well  as  when  the 
damage  was  done,  the  city  was  authorized  to  levy  taxes  to  an 
amount  which  would  be  sufficient  to  satisfy  the  judgment. 
Subsequently,  in  the  year  1879,  a  provision  was  made  in  the 
constitution  of  the  state  restricting  the  power  of  the  city  in 
levying  taxes,  by  which  the  relators  were  prevented  from  col- 
lecting their  judgments,  as  the  funds  authorized  to  be  levied 
were  exhausted  by  the  current  expenses  of  the  city.  There- 
upon they  applied  for  a  mandamus  to  compel  a  levy  of  taxes 
by  the  city  to  meet  their  judgments  at  a  rate  which  was  per- 
mitted when  the  damage  was  done  for  which  the  judgments 
were  rendered.  The  supreme  court  of  the  United  States  held 
that  they  were  not  entitled  to  the  writ;  that  the  judgments 
held  by  the  relators  did  not  rest  upon  contract  in  any  respect, 
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and  that  the  obligation  of  the  city  had  no  further  element 
of  contract  in  it  because  merged  in  the  judgment  than 
it  had  previously  possessed,  and  that  the  limitation  in 
the  constitution  upon  the  extent  to  which  the  city  could 
exercise  the  power  of  taxation  did  not  infringe  the  provision 
forbidding  the  impairment  of  the  obligation  of  a  contract. 
Commenting  upon  the  inapplicability  of  this  provision 
of  the  constitution  the  court  said:  "The  cases  in  which 
we  have  held  that  the  taxing  power  of  a  municipality  con- 
tinues **'  notwithstanding  a  legislative  act  of  limitation  or 
repeal,  are  founded  upon  contracts,  and  decisions  in  them  do 
not  rest  upon  the  principle  that  the  party  affected  in  the  en- 
forcement of  his  contract  rights  has  been  thereby  deprived 
of  any  property,  but  upon  the  principle  that  the  remedies 
for  the  enforcement  of  his  contracts  existing  when  they  were 
made  have  been  by  such  legislation  impaired.  The  usual 
mode  in  which  municipal  bodies  meet  their  pecuniary  con- 
tracts is  by  taxation,  and  when,  upon  the  faith  that  such 
taxation  will  be  levied,  contracts  have  been  made,  the  con- 
stitutional inhibition  has  been  held  to  restrain  the  state  from 
repealing  or  diminishing  the  power  of  the  corporation,  so  as 
to  deprive  the  holder  of  the  contract  of  all  adequate  and 
efficacious  remedy."  In  United  States  v.  County  of  MdcoUj 
99  U.  S.  582,  the  court  said:  "Thus,  while  the  debt  was 
authorized,  the  power  of  taxation  for  its  payment  was  limited 
by  the  act  itself  and  the  general  statutes  in  force  at  the  time, 
to  the  special  tax  designated  in  the  act,  and  such  other  taxes 
applicable  to  the  subjects  as  then  were  or  might  thereafter 
by  general  or  special  acts  be  permitted.  No  contract  has 
been  impaired  by  taking  away  a  power  which  was  in  force 
when  the  bonds  were  issued.  The  general  power  of  taxa- 
tion to  pay  county  debts  is  as  ample  now  as  it  was  when  the 
railroad  company  was  incorporated  and  the  debt  incurred. 
The  difficulty  lies  in  the  want  of  original  power."  Upon 
these  principles  the  same  provision  of  the  constitution  has 
no  application  here.  The  contracts  forming  the  basis  of  the 
plaintiff's  judgment  were  not  entered  into  upon  the  faith  that 
any  tax  would  be  levied  with  which  to  meet  them,  but  with 
full  knowledge  that  the  municipality  was  prevented  from 
paying  them  out  of  any  fund  other  than  the  revenue  th^ 
liad  already  been  provided  for  the  fiscal  year  ending  June 
SO,  1893.  None  of  the  remedies  which  then  existed  for  the 
enforcement  of  these  coutracte  have  been  in  any  respect  im- 
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paired.  If,  at  the  time  of  entering  into  the  obligation,  there 
is  a  limitation  upon  the  extent  to  which  a  *'*  raunicipalitj 
may  enter  into  such  obligation,  or  upon  the  extent  of  taxa- 
tion for  the  payment  of  its  liability,  or  upon  the  mode  in 
which  such  payment  is  to  be  made,  there  is  no  violation  of 
any  provision  of  the  constitution,  or  of  any  obligation  of  the 
municipality,  in  insisting  that  the  person  dealing  with  it  shall 
be  bound  by  the  terms  of  the  law  as  they  existed  when  he 
entered  into  his  dealings  with  the  municipality.  The  same 
reasons  which  would  justify  the  refusal  of  a  writ  of  mandate 
to  enforce  the  collection  of  a  judgment  by  the  levy  of  a  tax 
which  is  forbidden  by  law  require  the  refusal  of  the  writ 
when  sought  to  enforce  a  judgment  by  applying  thereto,  in 
contravention  of  an  express  provision  in  the  constitution, 
moneys  that  have  already  been  collected,  and  are  in  the 
treasury. 

The  act  of  1858  (Stats.  1858,  p.  233),  invoked  on  behalf 
of  the  appellant,  is  not  available  to  him  in  the  present  case. 
That  act  conferred  power  upon  the  board  of  supervisors  to 
*'  order  paid  any  final  judgment  against  said  city  and  county 
out  of  the  surplus  fund;  whereas  the  authorization  in  the 
present  case  is  that  the  judgment  be  paid  out  of  the  general 
fund.  The  surplus  fund  is  provided  for  in  section  76  of  the 
Consolidation  Act,  and  "consists  of  any  moneys  belonging 
to  the  general  fund,  remaining  in  the  treasury  after  the  satis- 
faction of  all  demands  due  and  payable,  which  are  specified 
in  the  first  fourteen  subdivisions  in  section  95." 

The  collection  in  the  subsequent  fiscal  year  of  a  tax  levied 
by  the  board  of  supervisors  for  the  express  purpose  of  pay- 
ing this  judgment  did  not  give  to  the  plaintiff  any  addi- 
tional right  to  the  payment  of  his  claim,  or  any  right  to  the 
money  thus  collected.  The  provision  of  the  constitution 
limiting  the  power  of  the  municipality  in  incurring  a  liabil- 
ity to  the  income  and  revenue  "  provided  for  it  for  such  year," 
means  that  only  the  income  and  revenue  that  had  been  pro- 
vided for  the  expenditures  of  the  year  prior  to  incurring  the 
liability  can  be  appropriated  for  the  payment  of  such  expend- 
itures. To  hold  that  any  deficiency  in  **"  the  revenues  of 
one  year  can  be  met  from  taxes  collected  in  a  subsequent 
year,  under  the  guise  that  they  had  been  collected  for  the 
express  purpose  of  meeting  such  deficiency,  would  sweep 
away  the  entire  restriction  which  the  constitution  intended 
to  place  upon  municipal  extravagance. 
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Unless  it  wns  the  duty  of  the  auditor  to  allow  the  claim  of 
the  appellant,  tlie  writ  of  mandate  cannot  be  allowed:  Von 
Schmidt  v.  Widher,  105  Cal.  151.  By  Bection  87  of  the  Con- 
solidation Act  that  officer  is  required  "to  be  constantly 
acquainted  with  the  exact  condition  of  the  treasury,  and 
every  lawful  demand  upon  it."  By  section  84  of  the  same 
act,  whenever  a  claim  against  the  treasury  is  presented  to 
him  for  auditing,  he  must  "satisfy  himself  whetlier  the 
money  is  legally  due  and  remains  unpaid,  and  whether  the 
payment  thereof  from  the  treasury  of  the  city  and  county  is 
authorized  by  law,  and  out  of  what  fund."  Section  88  de- 
clares that,  if  he  allow  any  demand  on  the  treasury  not 
authorized  by  the  act,  he  shall  be  liable  to  the  city  and 
county  individually,  and  on  his  official  bond,  for  the  amount 
so  illegally  allowed.  Inasmuch,  therefore,  as  it  appeared 
from  the  facts  found  by  the  court  that  the  claim  of  the  appel- 
lant was  not  a  legal  demand  upon  the  treasury,  which  he 
had  the  right  to  have  paid  out  of  funds  therein  at  the  time 
he  presented  the  same  to  the  auditor,  the  auditor  was  justi- 
fied in  refusing  its  allowance. 

The  judgment  is  affirmed. 

McFarland,  J.,  Garoutte,  J.,  Van  Fleet,  J.,  Henshaw,  J., 
and  Temple,  J.,  concurred. 

Municipal  Corporations— Indebtedness. — This  qnestion  is  fully  dis- 
cussed ia  the  extended  note  to  Beard  r.  City  of  Hopkinaville,  44  Am.  St. 
Rep.  229-243. 

Municipal  Corporations — Indebtedness. — Duty  of  persons  contracting 
with  to  take  notice  of  the  constitutional  limitations  upon  the  municipality's 
power  to  create  is  discussed  in  the  extended  note  to  Orvis  r.  Park  Oommrt.^ 
45  Am.  St.  Rep.  267. 
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No  Appbal  is  Authorized  upon  the  ground  that  the  evidence  introdnced 
on  the  trial  and  printed  in  the  record  fails  to  support  the  facts  found, 
but  does  support  different  facts,  claimed  by  the  appellant,  which  the 
trial  court  found  were  not  proved. 

Etidence — Admissibility— Refreshing  Memory  o»  Witness, — The  ad- 
missibility of  a  paper  as  competent  documentary  evidence  is  not  affected 
by  its  use  in  refreshing  the  memory  of  a  witness.  If  it  utterly  fails  to 
refresh  his  memory  its  exclusion  for  that  purpose  becomes  imperative, 
but  it  may  still  be  competent,  and  its  use  as  evidence  be  imperatively 
necessary  to  a  fair  and  just  trial.  The  admissibility  of  the  paper  and 
the  right  of  the  witness  to  refresh  his  memory  may  be  separate  and  dia- 
tinct  questions. 

Evidence — Admissibility  of  Original  Memorandum.— If  a  memorandum 
of  the  details  of  a  transaction  relevant  to  the  issue  is  shown  by  testi- 
mony  to  be  the  original  unaltered  paper,  and  to  have  been  correct  whea 
written,  such  paper  is,  in  connection  with  such  testimony,  admissible  a« 
competent,  documentary  evidence,  though  the  witnesses  have  no  recol- 
lection either  before  or  after  examining  the  paper  of  its  details;  and  the 
memorandum  may  properly  be  marked  as  an  exhibit. 

Trial — When  Jury  may  Take  out  EIxhibits.— If  a  writing  admitted  in 
evidence  clearly  tends  to  prove  nothing  but  the  fact  that  it  was  admitted 
to  prove,  it  should  go  to  the  jury;  but  if,  by  reason  of  peculiar  circum- 
stances, it  clearly  may  be  treated  by  the  jury  as  evidence  of  other  fact* 
not  admissible,  it  should  not  go  to  the  jury.  Between  the  two  extremes 
the  question  is  largely  one  of  discretion  in  the  trial  judge. 

Evidence— Admissibility  o?  Original  Memorandum — Illustration. — 
Upon  the  issue  as  to  whether  motiey  paid  by  the  plaintiff  was  paid  for 
labor  and  material  used  in  building  a  house  for  the  defendant,  the  tes- 
timony of  witnesses  who  furnished  labor  and  material  for  several  houses 
erected  by  the  plaintiff,  that  certain  items  in  their  original  bills  marked 
'•  Bradley  house"  were  for  labor  and  material  ordered  for  that  house  by 
the  defendant's  agent,  together  with  such  bills  and  the  written  memo- 
AJi.  8t.  Kkp.,  Vol.  XLVIIL  — 12    (177) 
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randa  made  by  them  at  the  time  that  such  agent  ordered  the  materials 
specified,  is  clearly  admissible. 
Estoppel  by  Judgment — Sams  Parties. — If  the  plaintiff  and  defendant 
were  such  respective  parties  in  a  former  suit  begun  by  a  third  person, 
but  in  which  the  plaintiff,  as  assignee,  was  substituted  sole  plaintiff  by 
order  of  court,  and  in  which  action  one  question  material  to  the  present 
one  was  apparently  adjudicated,  the  record  in  the  former  case  is  admis- 
sible in  evidence  to  support  a  claim  of  estoppel  by  judgment. 

Action  to  recover  for  work  and  labor  and  materials  fur- 
nished; also  upon  an  account  stated.  The  case  was  tried  by 
the  court.  There  was  a  judgment  for  the  plaintiflf  and  the 
defendant  appealed. 

J.  C.  Chamberlain  and  Elbert  0.  Hull,  for  the  appellant. 

Allan  W.  Paige  and  George  P.  Carroll,  for  the  appellee. 

*•*  Hamersley,  J.  In  the  summer  of  1890  the  plaintiff 
sold  the  defendant  a  building  lot.  In  September  of  that  year 
the  defendant  decided  to  have  a  house  erected  on  the  lot.  It 
was  then  understood  that  one  Simeon  E.  Plumb,  a  builder, 
should  build  the  house,  and  that  the  plaintiflf,  a  merchant, 
should  advance  the  money  for  the  cost  of  construction.  The 
decision  of  this  case  depended  on  the  actual  terms  of  the 
agreement  then  made,  the  defendant  subsequently  claiming 
that  his  only  agreement  was  with  the  plaintiflf,  and  that  by 
such  agreement  the  plaintiflf  undertook  to  have  the  house 
built  for  the  agreed  price  of  seventeen  hundred  dollars. 
Plumb  built  the  house  under  the  directions  of  the  defendant. 
The  plaintiflf  paid  to  Plumb  the  amount  of  all  bills  for  labor 
and  materials  as  they  came  due.  The  house  was  finished  in 
March,  1891,  and  the  defendant  accepted  and  occupied  it. 
At  the  time  the  house  was  completed  Plumb  and  the  plaintiflf 
went  over  ***  the  labor  and  other  bills,  and  the  account  of 
money  paid  for  the  cost  of  construction  as  charged  on  the 
plaintiflf's  ledger,  and  at  the  foot  of  that  account  Plumb  wrote 
the  following:  "I  have  examined  the  above  account,  and  find 
it  correct.  S.  Plumb."  The  14th  of  the  same  month  the 
plaintiflf  made  a  copy  of  this  ledger  account  and  gave  it  to 
the  defendant  as  the  bill  due  from  him  to  the  plaintiflf,  in 
pursuance  of  their  agreement.  The  defendant  examined  the 
bill,  obtained  the  labor  and  material  bills,  made  inquiries 
among  the  men  who  furnished  materials  whether  the  prices 
of  the  materials  were  correct,  and  found  that  they  were  cor- 
rect.    The  defendant  made  no  objection  to  the  bill  rendered 
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as  regards  amount  or  price,  except  the  claim  that  one  item  of 
thirty-two  cents  was  charged  twice;  but  the  defendant  did 
object  to  the  total  amount  of  the  bill,  and  refused  payment. 
Subsequently  Plutub,  as  an  original  contractor,  placed  a  me- 
cbanic's  lien  on  the  land  upon  which  the  house  stood,  to  en- 
force payment  for  its  construction,  and  brought  an  action 
against  the  defendant  for  the  foreclosure  of  said  lien.  The 
phiintiff  then  brought  an  action  against  Plumb  to  recover  the 
money  paid  for  the  cost  of  the  house,  and  garnished  the 
defendant  as  the  debtor  of  Plumb.  Subsequently  Plumb 
assigned  to  tlie  plaintiff  his  interest  in  said  mechanic's  lieui 
and  in  the  sum  due  from  the  defendant  to  Plumb  for  the  con- 
struction of  the  house,  and  the  plaintiff  then  withdrew  his 
action  against  Plumb,  and  became  substituted  as  party  plain- 
tiff in  the  action  to  foreclose  said  lien.  The  action  of  fore- 
closure was  tried,  and  in  December,  1892,  judgment  was 
rendered  in  favor  of  Bradley,  the  present  defendant.  By  the 
record  of  the  judgment  it  appeared  that  the  court  found  that 
the  lien  had  been  made  and  recorded,  and  had  been  assigned 
to  the  plaintiff,  who  become  sole  owner  and  was  the  actual 
and  bona  fide  holder  and  owner  of  the  chose  in  action;  but 
tliat  the  contract  for  the  building  of  the  house  had  not  been 
made  with  Simeon  Plumb,  as  alleged  in  the  complaint,  and 
that  neither  he  nor  the  plaintiff,  as  his  assignee,  was  entitled 
to  foreclose  the  same.  After  this  judgment  was  rendered  the 
plaintiff  brought  the  present  action. 

*®'  Tlie  complaint  follows  the  form  called  the  "common 
counts,"  authorized  for  the  commencement  of  an  action. 
The  counts  relied  on  are  those  for  money  paid,  goods  sold 
and  delivered,  goods  bargained  and  sold,  and  work  performed 
and  materials  furnished,  under  which  counts  a  bill  of  partic- 
ulars was  filed  detailing  each  item  that  the  plaintifiF  claimed 
entered  into  the  cost  of  the  hoUse;  and  also  the  count  for 
money  due  on  account  stated,  under  which  count  the  bill 
rendered  the  defendant  in  March,  1891,  was  filed  as  the  bill 
of  particulars.     The  answer  is  a  general  denial. 

Upon  the  trial  there  appears  to  have  been  no  contest  as 
to  the  fact  that  the  plaintiff  had  paid  for  the  construction 
of  the  house,  and  no  serious  contest  as  to  the  accuracy  of  his 
account  as  rendered.  The  claim  of  the  defendant  appears 
to  have  been  in  the  alternative — either  the  defendant's  con- 
tract was  made  with  the  plaintiff  for  a  fixed  price,  or  the  con- 
tract was  made  only  with  Plumb,  and  therefore  the  plaintiff 
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has  no  cause  of  action  against  the  defendant;  the  position 
of  tlie  defendant  under  the  latter  claim — which  was  the  one 
mainly  relied  on  in  argument — being  that,  having  induced 
the  court  in  the  former  action  to  hold  that  the  contract  was 
not  with  Plumb,  he  had  escaped  all  liability  on  that  ground; 
and  if  he  now  induced  the  court  to  hold  that  the  contract 
was  made  with  Plumb,  he  would  escape  all  liability  what- 
ever, and  secure  his  house  without  any  payment,  obtaining 
judicial  sanction  for  the  practical  theft,  under  two  contra- 
dictory judgments. 

So  far  as  the  record  shows,  the  main  question  at  issue 
was:  What  agreement,  if  any,  had  the  defendant  made  with 
the  plaintiflF?  It  was  not  claimed  on  the  trial  that  any 
question  of  law  was  involved  in  the  determination  of  this 
issue,  and  the  court  found  from  the  evidence  that  there  was 
an  agreement  between  the  plaintiff,  Plumb,  and  the  defend- 
ant, "that  Plumb  should  perform  work  in  erecting  a  house 
for  the  defendant  on  this  lot.  Plumb,  as  carpenter,  was  to 
work  by  the  day  under  the  defendant's  directions,  at  twenty- 
five  cents  an  hour,  and  was  to  employ  other  carpenters  at 
the  same  rate.  He  was  also  to  order  materials  and  work 
*®*  other  than  carpenter  work  for  the  house,  and  have  the 
bills  for  the  same  charged  to  the  plaintiff.  The  plaintiff,  at 
the  request  of  the  defendant,  agreed  to  be  responsible  and 
liable  for  all  such  materials  and  other  work  as  Plumb  should 
order  for  the  house,  and  advance  the  money  for  the  payment 
of  them,  and  also  to  advance  money  to  Plumb  from  time  to 
time  as  he  might  require  to  meet  his  weekly  pay-rolls.  The 
defendant  agreed  that,  on  the  completion  of  the  house,  in 
consideration  of  the  money  thus  to  be  advanced  by  the  plain- 
tiff for  the  building  of  said  house,  and  in  consideration  of 
the  building  of  the  same,  he  would  repay  the  plaintiff  the 
total  amount  of  the  moneys"  so  paid  out  by  the  plaintiff." 
Upon  these  facts  the  court  rendered  judgment  that  the  plain- 
tiff recover  of  the  defendant  the  sum  of  two  thousand  nine 
hundred  and  seventy-four  dollars  and  fifty-one  cents,  such 
sum  being,  as  the  court  found,  the  total  amount  paid  by  the 
plaintiff  in  pursuance  of  that  agreement,  with  interest.  From 
this  judgment  the  defendant  appeals. 

The  appeal  contains  two  distinct  grounds  for  an  appeal 
from  the  judgment:  1.  Because  the  evidence  introduced  on 
the  trial  and  printed  in  the  record  does  not  support  the 
factg  found  by  the  court  below,  but  does  support  a  different 


Oct.  1894.]  Curtis   v.  Bradley.  181 

state  of  facts  claimed  by  the  defendant,  and  which  the  court 
below  found  were  not  proved  by  the  evidence.  The  law 
does  not  authorize  an  appeal  from  the  judgment  of  a  trial 
court  for  such  reasons,  and  this  court  will  not  talie  jurisdic- 
tion of  such  appeal:  Styles  v.  Tyler,  64  Conn.  432.  The 
record  discloses  no  reason  for  the  correction  of  the  appeal 
on  the  ground  that  the  finding  of  facts  does  not  fairly  pre- 
sent the  questions  of  law  actually  raised  and  decided.  2. 
Because  the  defendant  is  entitled  to  a  new  trial  on  account 
of  errors  alleged  to  have  been  made  in  the  admission  of 
evidence.  Under  this  ground  of  appeal  four  errors  are  as- 
signed. 

1.  The  plaintiff  offered  in  evidence  certain  slips  of  paper, 
testifying  that  Plumb  came  to  the  store  each  Saturday  dur- 
ing the  building  of  tlie  house,  and  gave  him  the  names  of 
the  men  emplo3'ed  by  him  during  the  week,  and  their  time; 
that  the  plaintiff  wrote  down  at  the  time  in  the  ^^'^  pres- 
ence of  Plumb  on  these  slips  these  names,  the  hours  of 
time,  the  amount  due  each  man,  the  total  amount  due,  and 
the  date;  that  he  paid  Plumb  the  total  amount  of  money 
called  for  by  each  slip,  and  filed  the  slip  on  a  spindle;  and 
that  he  had  no  personal  knowledge  of  the  facts  so  stated  to 
him  by  Plumb,  and  so  written  by  him  on  the  slips,  but  that 
he  made  such  memoranda  correctly,  as  Plumb  then  stated 
the  facts  to  be.  Plumb  had  already  testified  that  he  had 
employed  these  men  on  the  Bradley  house,  and  that  the 
slips  of  paper  were  correct  statements  of  the  facts  of  each 
case  as  far  as  he  could  recollect;  that  he  knew  them  to  be 
correct  when  made,  and  that  he  had  given  the  names,  hours 
of  time,  and  the  amounts  to  the  plaintiff,  in  the  manner  that 
the  plaintiff  subsequently  testified,  and  that  after  deducting 
his  own  wages  he  paid  each  man  the  amount  due  him.  This 
evidence  was  offered  to  prove  that  the  plaintiff  had  incurred 
liabilities  and  paid  out  moneys  upon  the  order  of  and  as 
required  by  Plumb  as  agent  for  the  defendant,  in  the  man- 
ner agreed  upon  by  the  parties,  and  to  prove  the  correctness 
of  the  items  and  prices.  The  defendant  objected  to  the 
introduction  of  these  slips,  and  to  the  testimony  of  the 
plaintiff  and  of  Plumb  as  shown.  The  court  admitted 
the  slips,  not  as  themselves  evidence  apart  from  the  oral 
testimony,  but  as  memoranda  made  at  the  time  and  in  the 
manner  shown,  and  to  be  used  by  the  witnesses  Plumb  and 
Curtis  in  the  manner  indicated,  the  witnesses  reading  the 
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contents  of  the  slips,  and  admitted  the  testimony  of  Curtis 
and  Plumb  in  connection  with  them  as  stated.  Said  slips 
were  marked  as  exhibits. 

2.  The  plaintiff  offered  in  evidence  certain  bills,  testifying 
that  they  were  rendered  him  from  time  to  time,  and  that  he 
went  over  the  bills  with  Plumb  in  the  defendant's  absence,  at 
various  times  as  they  came  due,  while  the  house  was  building 
or  upon  its  completion;  that  some  of  these  bills  were  exclu- 
sively for  materials  and  work  for  the  defendant  Bradley's 
house,  and  some  contained  other  items  not  for  that  house,  and 
Plumb  picked  out  the  items  of  material  and  work  that  went 
into  the  Bradley  house,  and  *"*  stated  that  the  items  and 
prices  were  correct;  that  when  the  designation  "  Bradley 
house"  was  not  in  the  body  of  the  bill  when  rendered,  as  it 
was  in  many  bills,  he,  the  plaintiff,  wrote  it  in  at  the  time  in 
Plumb's  presence  and  correctly  as  given  to  him,  and  that  he 
also  made  the  check  marks  appearing  on  the  bills  when  offered 
in  evidence,  to  indicate  Plumb's  assent  to  the  correctness  of 
the  items  and  prices;  that  these  check  marks  were  made  in 
Plumb's  presence  and  correctly  as  then  stated  by  him  to  the 
plaintiff,  and  that  he  could  not  recall  those  items  or  prices 
without  referring  to  the  bills  and  memoranda  made  on  them 
at  the  time.  Plumb  had  already  testified  that  he  had  given 
the  orders  to  the  persons  thus  rendering  bills  to  the  plaintiff,' 
and  that  he  had  gone  over  these  bills  in  the  manner  that  the 
plaintiff  testified,  and  that  he  had  stated  to  the  plaintiff  that 
the  items  and  prices  as  picked  out  were  correct,  and  that 
these  items  represented  materials  and  labor  that  had  gone 
into  the  house,  and  that  he  had  no  recollection  of  the  details 
of  those  items  independently  of  the  bills  and  the  memoranda 
upon  them,  which  he  had  seen  at  the  time  and  which  he  then 
knew  to  be  correct.  This  evidence  was  offered  to  prove  that 
the  plaintiff  had  incurred  liabilities  and  paid  out  money  as 
required  and  ordered  by  Plumb  as  agent  for  the  defendant,  in 
the  manner  agreed  by  the  parties,  the  correctness  of  the 
items  and  prices,  and  that  the  materials  went  into  the  Brad- 
ley house.  The  defendant  objected  to  the  introduction  of 
the  bills  and  to  the  testimony  of  the  plaintiff  and  of  Plumb 
as  above  set  forth.  The  court  did  not  admit  the  bills  marked 
and  designated  as  stated,  as  themselves  evidence  apart  from 
the  oral  testimony,  but  admitted  them  as  memoranda  made 
or  seen  by  witnesses  who  at  the  time  either  had  knowledge 
of  their  truth,  or  made  them  upon  the  statements  of  one  who 
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had  Buch  knowledge  at  the  time,  and  to  be  used  by  witnesses 
in  the  manner  shown,  the  witnesses  reading  their  contents 
as  marked,  and  their  value  depending  upon  the  oral  testi- 
mony accompanying  them,  and  admitted  the  testimony  of 
the  plaintiff  and  Plumb  as  stated  above. 

^^'^  There  is  no  error  in  the  above  rulings.  The  court 
found  that  Plumb  was  authorized  by  the  defendant  to  per- 
form and  to  employ  the  labor  on  the  house,  and  present  his 
weekly  pay-rolls  to  the  plaintiff;  also  to  order  other  work  and 
materials  for  the  house,  and  present  the  bills  for  such  mate- 
rials and  work  to  the  plaintiff;  that  the  plaintiff  was  author- 
ized by  the  defendant  to  pay  to  Plumb  such  weekly  pay-rolls, 
and  to  pay  such  bills  for  materials  and  work  so  ordered  by 
Plumb,  and  charge  the  amounts  of  the  pay-rolls  and  bills  so 
paid  by  him  against  the  defendant.  The  court  was  bound  t» 
admit  the  testimony  of  the  plaintiff  and  of  Plumb  as  to  the 
liabilities  incurred  and  the  payments  made  under  such  au- 
thority. The  use  of  the  slips  and  bills  made  at  the  time  of 
the  transaction  and  known  to  the  witnesses  to  have  been  cor- 
rectly made,  as  memoranda  to  be  used  by  them  in  connection 
with  their  oral  testimony,  comes  within  the  settled  rules  of 
evidence.  "A  witness  may,  while  under  examination,  refresh 
his  memory  by  referring  to  any  writing  made  by  himself  at 
the  time  of  the  transaction  concerning  which  he  is  questioned, 
or  80  soon  afterward  that  the  judge  considers  it  likely  that 
the  transaction  was  at  that  time  fresh  in  his  memory.  The 
witness  may  also  refer  to  any  such  writing  made  by  any  other 
person,  and  read  by  the  witness  within  the  time  aforesaid,  if 
when  he  read  it  he  knew  it  to  be  correct":  Stephens'  Digest 
of  Evidence,  art.  136.  "  How  far  papers,  not  evidence  per  se, 
but  proved  to  have  been  true  statements  of  fact,  at  the  time 
they  were  made,  are  admissible  in  connection  with  the  tes- 
timony of  a  witness  who  made  them,  has  been  a  frequent 
subject  of  inquiry,  and  it  has  many  times  been  decided  that 
they  are  to  be  received.  And  why  should  they  not  be?  Quan- 
tities and  values  are  retained  in  the  memory  with  great  dif- 
ficulty. If  at  a  time  when  an  entry  of  aggregate  quantities 
or  values  was  made  the  witness  knew  it  was  correct,  it  is 
hard  to  see  why  it  is  not  at  least  as  reliable  as  the  memory 
of  the  witness":  Insurance  Cos.  v.  Weides,  14  Wall.  380; 
Bridgewater  v.  Rozbury,  54  Conn.  213. 

The  defendant  also  claims  error  in  marking  the  slips  as 
*••  exhibits,  on  the  ground  that  if  they  might  properly  be 
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read  by  the  witness  they  are  not  themselves  admissible  as 
evidence. 

Courts  in  other  jurisdictions  have  made  different  rulings 
as  to  the  admissibility  of  such  a  writing.  In  England  it  is 
excluded.  In  Massachusetts  and  some  other  states  it  is  ex- 
cluded: Costello  V.  Crowell,  133  Mass.  355;  Morrison  v.  Chapin, 
97  Mass.  72;  Dugan  v.  Mahoney,  11  Allen,  572.  In  Vermont 
it  seems  to  be  treated  as  evidence:  Lapham  v.  Kelly,  35  Vt. 
195.  In  New  York  and  some  other  states  the  writing  is  ad- 
mitted as  evidence:  Guy  v.  Mead,  22  N.  Y.  462,  465;  Mayor 
V.  Second  Ave.  R.  R.  Co.,  102  N.  Y.  572;  55  Am.  Rep.  839; 
Haven  v.  Wendell,  11  N.  H.  112;  Kelsea  v.  Fletcher,  48  N.  H. 
282;  Slate  v.  Rawl8,2  Nott  &  McC.  331;  Pearson  v.  Wightman, 
1  Mill  Const.  167;  Owens  v.  State,  67  Md.  307;  Anchor  Milling 
Co.  V.  Walsh,  108  Mo.  277;  32  Am.  St.  Rep.  600.  In  the  fed- 
eral jurisdiction  the  question  is  still  open.  In  Insurance  Cos. 
V.  Weides,  14  Wall.  380,  the  court  indicates  the  admissibility 
of  the  evidence,  but  the  opinion  in  Bates  v.  Preble,  151  U.  S. 
155,  shows  that  the  court  is  not  committed  to  the  general 
doctrine  that  such  memoranda  are  admissible  for  any  other 
purpose  than  to  refresh  the  memory  of  the  witness.  We  do 
not  attempt  to  cite  all  the  cases  bearing  on  the  question,  or 
to  weigh  the  conflicting  authorities;  for  we  are  satisfied  on 
principle  that  the  evidence  in  question  is  admissible.  The 
discussion  would  be  endless  unless  confined  to  the  precise 
question  presented,  which  may  be  stated  as  follows: 

The  litigated  question  is.  Did  the  plaintiff  pay  to  the  agent 
of  the  defendant  a  certain  sum  on  a  certain  date,  as  wages 
due  for  labor  performed  by  a  certain  man  employed  by  the 
agent?  The  plaintiff  and  the  agent  testify  that  a  sum  was 
paid  for  such  purpose;  that  at  the  time  of  payment  the  agent 
gave  to  the  plaintiff  the  exact  amount  due,  and  the  name 
of  the  employee  entitled  to  the  same,  and  the  plaintiff  then,  in 
the  presence  of  the  agent,  wrote  on  a  piece  of  paper  the  date, 
the  amount,  and  the  name;  that  these  items  as  then  written 
by  the  plaintiff  were  correct;  that  the  paper  produced  in 
court  is  the  identical  paper  then  written  upon  *•*  by  the 
plaintiff  and  since  unchanged;  that  they  have  no  recollec- 
tion either  before  or  after  examining  the  paper  of  the  date, 
the  amount,  or  the  name.  Is  that  paper  admissible  as  evi- 
dence? 

All  courts  concur  in  holding  that  the  witness  may  read 
the  statement  of  such  paper  to  the  jury,  and  that  the  jury 
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may  draw  the  conclusion  that  the  statement  bo  read  to  them 
is  a  true  statement  of  the  facts;  but  some  courts  hold  that 
the  paper  is  not  evidence. 

It  seems  to  us  to  be  pressing  the  use  of  a  legal  fiction  too 
far  for  a  court  to  permit  the  statement  made  by  such  paper 
to  be  read  as  evidence,  while  holding  that  the  law  forbids 
the  admission  as  evidence  of  the  paper  which  is  the  original 
and  only  proof  of  the  statement  admitted.  In  other  words, 
it  would  seem  as  if  in  admitting  the  paper  to  be  so  read  the 
court  of  necessity  admitted  the  paper  as  evidence,  and  there- 
fore, by  the  concurrent  authority  of  all  courts,  the  paper  is 
itself  admissible.  But,  waiving  the  question  whether  in  ad- 
mitting such  paper  to  be  read  the  courts  have  gone  so  far  as 
to  make  the  denial  of  its  admissibility  no  longer  tenable,  we 
will  deal  with  the  matter  as  if  wholly  undecided.  Is  the 
paper  itself  admissible  as  evidence?  Its  admissibility  in  the 
first  instance  depends  on  its  relevancy.  Of  this  there  can 
be  no  doubt.  Being  relevant,  it  must  be  admitted,  unless 
excluded  under  some  legal  principle  or  rule  of  public  policy 
which  forbids  the  admission  of  certain  classes  of  evidence,  no 
matter  how  relevant  and  material.  It  cannot  be  said  that 
the  paper  is  not  capable  in  its  nature  of  being  treated  as  com- 
petent evidence.  Legal  evidence  is  not  confined  to  the  human 
voice  or  oral  testimony;  it  includes  every  tangible  object  ca- 
pable of  making  a  truthful  statement,  such  evidence  being 
roughly  classified  as  documentary  evidence.  In  oral  evi- 
dence the  witness  is  the  man  who  speaks;  in  documentary 
evidence  the  witness  is  the  thing  that  speaks.  In  either  case 
tiie  witness  must  be  competent,  i.  e.,  must  be  deemed  com- 
petent to  make  a  truthful  statement;  and  in  either  case  the 
competency  of  the  witness  must  be  proved  before  the  evi- 
dence is  admitted;  the  difference  being  that  **®  in  oral  evi- 
dence the  competency  is  proved  by  a  legal  presumption,  and 
in  documentary  evidence  the  competency  must  be  proved  by 
actual  testimony;  and  the  further  difference,  that  in  oral 
evidence  the  credit  of  the  witness  is  tested  by  his  own  cross- 
examination,  while  in  documentary  evidence  the  credit  of 
the  witness  is  tested  by  the  cross-examination  of  those  who 
must  be  called  to  prove  its  competency. 

The  competency  of  this  paper  is  clearly  established  by  the 
testimony,  and  it  would  seem  to  follow  of  necessity  that  it 
should  be  admitted  on  the  same  ground  that  any  relevant 
and  material  documentary  evidence,  proved  to  be  competent, 
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is  admitted.  The  doubt  has  arisen  from  the  complication  of 
the  admissibility  of  such  paper  with  the  right  of  a  witness  to 
refresh  his  memory.  In  fact,  the  two  questions  may  be  en- 
tirely distinct.  The  right  of  a  witness  to  refresh  his  memory 
is  a  settled  and  necessary  rule  of  evidence.  The  application 
of  that  rule  is  often  difficult,  involving  delicate  distinctions. 
We  are  not  called  upon  now  to  draw  the  line  which  limits 
the  right  of  a  witness  to  the  use  of  such  aids  as,  under  the 
subtle  laws  of  association,  serve  to  refresh  his  memory.  All 
courts  recognize  that  right,  and  rightly  hold  that  the  thing 
used  to  refresh  the  memory  is  not  by  reason  of  such  use  itself 
admissible  as  evidence.  When  in  the  application  of  the  rulo 
a  document  like  the  one  in  question  was  presented  to  the  wit- 
ness and  absolutely  failed  to  refresh  his  memory,  its  exclu- 
sion as  a  means  of  refreshing  his  memory  became  imperative; 
but  the  evidence  of  the  document  was  so  clearly  essential  to 
a  fair  and  just  trial,  that  its  use  in  some  form  seemed  also 
imperative.  Instead  of  treating  the  paper  as  itself  competent 
documentary  evidence,  resort  was  had  to  a  palpable  fiction; 
the  paper  is  read  by  the  witness,  and  the  knowledge  the  wit- 
ness once  had  of  the  facts  stated  by  the  paper  is  imputed  to 
him  as  still  existing,  and  the  statement  of  the  paper  is  re- 
ceived as  the  testimony  of  the  witness,  and  the  paper  itself, 
the  only  witness  capable  of  making  the  statement,  is  ex- 
cluded. The  use  of  such  a  fiction  in  the  administration  of 
justice  can  rarely  if  ever  be  ***  justified.  It  is  certainly 
uncalled  for  in  this  instance.  The  principles  of  law  invoked 
to  justify  tlie  fiction  are  amply  sufficient  to  support,  indeed  to 
demand,  the  admission  of  the  document  as  evidence.  There 
is  no  occasion  to  sacrifice  truth  in  order  to  secure  justice.  As 
regards  its  admissibility  as  evidence,  there  is  no  substantial 
difference  between  this  paper  and  any  other  tangible  object 
capable  of  making  a  truthful  and  relevant  statement.  It  is 
true  that  a  writing  may  be  a  mere  declaration  and  practi- 
cally equivalent  to  a  spoken  declaration,  and  so  be  excluded 
as  hearsay  evidence.  This  possibility  has  played  a  conspic- 
uous part  in  the  discussions  that  have  finally  resulted  in  the 
admission  as  evidence  of  account-books,  whether  kept  by  a 
clerk  or  by  a  party  to  the  suit  (a  subject  closely  related  to  the 
one  in  hand  but  involving  too  large  a  field  to  justify  an  attempt 
to  define  that  relation).  But  it  is  also  true  th:it  a  writing  may, 
by  reason  of  the  circumstances  under  which  it  was  made,  be 
a  documentary  witness  to  the  fact  the  paper  itself  tends  to 
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prove,  and  this  although  the  particular  writing  may  also  in 
a  certain  sense  be  a  declaration.  Indeed,  nearly  all  docu- 
mentary evidence  is  in  a  certain  sense  a  declaration;  yet  it 
is  admitted  as  a  witness,  not  of  a  declaration,  but  of  a  fact. 
We  think  this  paper  is  admissible  as  a  documentary  witness. 
Suppose  the  litigated  question  turns  on  the  dimensions  of  a 
man's  foot.  A  witness  produces  a  plaster  cast  of  the  foot; 
the  testimony  conclusively  shows  that  the  cast  was  so  taken 
that  it  can  state  accurately  the  dimensions  of  the  foot. 
Anotber  witness  produces  a  paper,  on  which  the  exact  meas- 
urements are  written;  the  testimony  conclusively  shows  tbat 
the  paper  also  was  so  made  that  it  can  state  accurately  the 
dimensions  of  the  foot.  Is  it  not  evident  that  the  paper  and 
the  cast  is  each  a  witness  to  the  fact  that  each  tends  to  prove? 
How  does  the  paper  now  in  question  differ?  Upon  tbis  paper 
was  stamped  an  accurate  delineation  of  existing  facts.  In 
the  one  case  the  fact  stated  by  the  document  relates  to  a 
physical  object,  and  in  the  other  to  a  mental  object;  but  in 
both  cases  the  fact  is  clearly  relevant  and  accurately  stated 
by  the  document.  It  is  immaterial  whether  ***  or  not  a 
critical  analysis  may  impute  to  these  documents,  to  a  greater 
or  less  degree,  some  element  of  a  declaration;  the  control- 
ling principle  of  law  is  not  based  on  such  refinements.  If 
there  is  any  element  of  a  declaration,  it  does  not  make  the 
document  in  a  legal  sense  a  declaration.  The  conditions  re- 
quired by  law  to  make  such  documents  legal  evidence  are: 
the  substance  offered  as  a  witness  must  be  proved  to  have 
been  made  or  found  and  preserved  in  such  manner  that  it 
states  directly,  accurately,  and  truly  a  fact  relevant  and 
material  to  the  issue.  The  paper  claimed  as  evidence  in  this 
case  fulfills  these  conditions. 

In  the  discussions  on  the  admissibility  of  account-books,  it 
has  often  been  assumed  that  such  books  are  declarations,  and 
are  admitted  as  exceptions  to  the  class  of  hearsay  evidence. 
Without  stopping  to  consider  whether  such  ground  for  the 
admission  of  account-books  is  logically  accurate,  and,  if  so, 
whether  the  same  reasoning  applies  to  this  paper,  we  will 
assume  that  it  may  be  classed  as  hearsay  evidence.  It  should 
then  be  admitted  as  an  exception  to  the  rule  excluding  such 
evidence.  The  limits  of  the  field  covered  by  the  term  "  hear- 
say evidence"  are  so  uncertain,  and  the  exceptions  are  so 
many  and  important,  that  it  is  often  very  difficult  to  draw 
the  distinction  between  those  matters  that  are  admitted  as 
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not  subject  to  the  rule,  and  those  that  are  subject  to  the  rule 
but  excepted  from  its  operation.  It  is  significant  that  most 
matters  supposed  to  be  covered  by  the  rule,  whose  relevancy 
and  materiality  come  to  be  recognized  as  so  close  and  clear 
that  their  admission  seems  essential,  come  to  be  classed  as 
exceptions  to  the  rule.  If  this  paper  must  be  classed  as  a 
declaration  and  hearsay  evidence,  it  must  also  be  classed  as 
an  exception  to  the  operation  of  the  rule.  The  reasons  on 
which  the  rule  is  founded  plainly  do  not  apply  to  such  evi- 
dence, and  the  arguments  adduced  in  support  of  the  admis- 
sibility of  tliis  paper  as  original  evidence  are  sufficient  to 
demonstrate  that  it  does  not  come  within  the  reason  of  the 
rule  excluding  hearsay  evidence.  Whether  this  paper  is  not 
within  the  scope  of  hearsay  evidence,  or  being  hearsay  evi- 
dence is  excepted  from  the  operation  of  the  rule,  as  not  within 
**'  its  reason,  is  immaterial  so  far  as  concerns  the  question 
of  admissibility;  though  the  distinction  may  be  quite  material 
as  affecting  the  symmetry  of  the  law  of  evidence,  and  the  clear 
understanding  of  the  underlying  principles  that  must  control 
the  development  of  that  law. 

It  does  not,  however,  necessarily  follow  from  the  admissi- 
bility of  such  evidence  that  the  document  should  be  sent  to 
the  juryroom.  Under  the  general  rule  of  practice  the  jury 
must  depend  on  their  memory  in  the  case  of  oral  testimony, 
but  may  take  documentary  evidence  to  their  consultation. 
But  there  is  a  difference  in  documentary  evidence.  Some  is 
not  given  to  the  jury,  either  because  its  possession  is  agreed 
to  be  of  no  consequence  or  is  inconvenient,  or  the  document 
is  of  such  a  nature  that  it  testifies  to  facts  not  relevant,  in 
addition  to  the  relevant  facts.  It  might  be  claimed  in  the 
case  of  some  writings  offered  in  proof  of  the  facts  stated  by 
the  writing  that  a  jury  would  confuse  the  effect  to  be  given 
such  writing  with  the  peculiar  effect  sometimes  given  to  a 
record  or  a  deed,  and  so  give  an  illegal  weight  to  the  evidence. 
Possibly  some  such  consideration  may  have  had  influence  in 
keeping  such  writings  from  the  jury,  but  whatever  force  such 
a  consideration  may  once  have  had,  it  is  entitled  to  little 
weight  under  the  present  policy  of  the  law,  which  tends  to 
submit  to  the  jury  all  relevant  and  material  evidence,  and 
even  trusts  them  to  discriminate  the  allowance  to  be  made 
for  the  interest  of  a  party  to  the  suit,  or  the  character  of  a 
convicted  felon.  If  the  writing  admitted  in  evidence  clearly 
tends  to  prove  nothing  but  the  fact  that  it  was  admitted  to 
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prove,  it  should  go  to  the  jury.  If,  by  reason  of  peculiar 
circumstances,  it  clearly  may  be  treated  by  the  jury  as  evi- 
dence of  other  facts  not  admissible,  it  should  not  go  to  the 
jury.  Between  the  two  extremes  the  question  is  largely  one 
of  discretion  in  the  trial  judge. 

In  the  present  case  it  is  clear  that  the  writing  could  only 
be  used  for  its  legitimate  purpose,  and  that  the  court  did  not 
err  in  marking  it  as  an  exhibit.  The  conditions  under  which 
the  general  question  we  have  discussed  may  arise  are  so 
various,  and  the  different  principles  that  may  be  involved 
***  in  each  case  are  so  related,  that  there  is  special  need  to 
confine  the  application  of  the  views  expressed  strictly  to  the 
particular  question  presented  in  this  case.  The  only  point 
now  decided  is: 

A  memorandum  of  details  which  are  essential  to  the  full 
proof  of  a  transaction  at  issue,  proved  to  have  been  made 
substantially  at  the  time  of  the  transaction,  and  under  such 
circumstances  that  the  memorandum  can  make  a  correct 
statement  of  such  details  as  they  were  then  known  to  the 
person  who  made  the  memorandum,  or  saw  it  made,  and  who 
is  himself  a  witness  and  testifies  to  the  transaction,  but  has 
lost  all  recollection  of  such  details,  is,  in  connection  with  the 
testimony  of  such  witness,  admissible  as  evidence;  because 
such  memorandum  is  in  itself  evidence  of  a  fact  closely 
relevant,  plainly  material,  and  essential  to  a  just  trial,  and 
because  no  principle  of  the  law  of  evidence  or  rule  of  public 
policy  justifies  its  exclusion;  and  such  memorandum  may 
properly  be  marked  as  an  exhibit. 

3.  The  persons  rendering  the  bills  above  mentioned  testi- 
fied that  the  bills  as  a  whole  were  correct,  as  regards  amounts 
and  prices,  and  that  when  the  body  of  the  original  bill  indi- 
cated what  items  went  to  the  Bradley  house,  those  items  of 
material  and  labor  were  ordered  for  that  house  by  Plumb. 
The  defendant  excepted  to  the  admission  of  the  testimony  of 
these  persons.  The  error  assigned  by  the  defendant  is  that 
the  court  erred  in  allowing  the  evidence  of  the  parties  fur- 
nishing this  material,  to  the  efiect  "that  where  the  body  of 
the  original  bill  indicated  what  item  went  to  the  Bradley 
house,  these  items  of  materials  and  labor  were  ordered  for 
that  house  by  Plumb."  The  fact  that  the  money  paid  by  the 
plaintiff  was  paid  for  materials  used  in  building  the  house, 
and  ordered  for  that  purpose  by  Plumb  as  the  agent  of  the 
defendant,  was  a  fact  in  issue,  and  the  testimony  of  the  per- 
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Bons  from  whom  it  was  claimed  that  Plumb  had  so  ordered 
such  materials  that  he  had  in  fact  ordered  the  same  was  rel- 
evant to  that  issue.  The  use  by  such  witnesses  in  their  tes- 
timony of  the  bills  made  by  them  at  the  time,  in  pursuance 
of  such  orders  from  Plumb,  and  of  ***  the  written  memo- 
randa made  by  them  at  the  time  to  the  eflfect  that  Plumb,  the 
agent  of  the  defendant,  ordered  the  materials  specified,  for 
the  defendant's  house,  is  plainly  authorized  by  law. 

4.  The  plaintiff  offered  the  record  of  the  judgment  above 
mentioned,  in  the  case  of  Curtis,  Assignee  of  Plumb,  v.  Brad- 
ley, for  the  purpose  of  showing  tliat  in  this  case  the  defend- 
ant was  estopped  from  claiming  that  the  contract  for  the 
erection  of  the  house  was  made  with  Plumb.  The  court  ad- 
mitted the  record  against  the  objection  of  the  defendant. 
The  fact  that  the  contract  for  I4ie  construction  of  the  house 
was  not  made  with  Plumb  was  one  material  fact  at  issue  in 
this  case,  and  the  plain tifif  was  entitled  to  show  that  the  de- 
fendant was  estopped  from  claiming  that  the  contract  was 
made  with  Plumb.  It  is  not  claimed  that  the  record  of  a 
judgment  in  a  case  between  the  same  parties,  which  appears 
on  its  face  to  have  adjudicated  a  matter  in  issue  between 
them  in  a  subsequent  action,  is  not  admissible  in  the  latter 
suit  in  support  of  a  claim  of  estoppel;  but  the  claim  is  that 
in  this  case  the  parties  to  the  record  offered  were  not  the 
same  as  the  parties  to  the  present  suit.  This  claim  has  no 
foundation  in  fact.  The  plaintiff  in  this  suit  was  the  actual 
plaintiff  in  the  former  action,  and  moreover  was  substituted 
for  the  nominal  plaintiff,  and  by  such  substitution  became 
also  the  plaintiff  of  record:  Gen.  Stats.,  sees.  887-889,  981; 
Buckingham's  Appeal,  60  Conn.  143. 

A  new  trial  is  denied. 

In  this  opinion  the  other  judges  concurred. 

WiTNESSBS— Rkfrrshino  Memobt — Mbhorandum. — A  witness  may  al- 
ways use  a  memoraudutn  to  refresh  his  memory  if,  in  fact,  ha  testifies  from 
his  memory  as  thus  refreshed:  Note  to  National  Ulster  Cowity  Bank  v.  Mad' 
den,  11  Am.  St.  Rep.  637;  monographic  note  to  Stale  v.  Bacon,  98  Am.  Dec 
619,  on  use  of  memoranda  by  witness  to  refresh  or  assist  his  memory:  Card 
V.  Foot,  56  Conn.  369;  7  Am.  iSt.  Rep.  311.  It  is  not  the  memorandum,  how- 
ever, which  speaks,  but  the  recollection  of  the  witness.  Ordinarily,  the 
memorandum  must  be  produced,  but  this  does  not  make  it  evidence,  nor 
need  the  paper  be  such  a  one  as  would  be  admissible,  for  it  is  not  the  paper 
that  is  evidence,  but  the  recollection  of  the  witness.  The  writing  must 
have  been  made  at  the  time  of  the  fact  in  question,  or  recently  afterward: 
Note  to  StaU  v.  Bacon,  98  Am.  Dea  620-622;  Spiing  Garden  Mutual Ina.  Co. 
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▼.  Evans,  15  Md.  54;  74  Am,  Dec.  555.  Testimony  based  on  a  witness'  own 
writing  will  be  received  if,  knowing  the  writing  to  be  genuine,  his  mind  is 
so  convinced  that  he  is,  on  that  ground,  enabled  to  swear  positively  to  the 
fact  therein  stated;  and  this,  altiiough  he  may  not  recognize  the  instrument 
as  one  he  had  seen  before,  or  remember  anything  coutaiued  in  it:  Martin  v. 
Oood,  14  Md.  398;  74  Am.  Dec.  545.  A  witness  may  refresh  his  memory 
by  examining  a  memorandum  made  by  himself,  or  known  and  recognized  by 
him  as  stating  the  facts  truly,  when,  after  such  examination,  he  can  testify 
to  the  facts  as  matter  of  independent  recollection;  but  the  memorandum 
itself  is  not  tliereby  mide  evidence.  Though  the  memory  of  the  witness  ia 
not  refreshed  by  an  examination  of  the  memorandum,  so  that  he  can  testify 
to  the  facts  as  matter  of  independent  recollection,  yet,  if  he  can  testify  that 
at  or  aI)out  the  time  the  memorandum  was  made  he  knew  its  contents,  and 
that  he  knew  them  to  be  true,  his  testimony  and  the  memorandum  are  both 
competent  evidence;  but  if  he  did  not  know  the  contents  of  the  memoran- 
dum to  be  true  when  it  was  made,  although  he  saw  it  made,  the  memoran- 
dum is  not  admissible  evidence:  Acklen  v.  Hickman,  63  Ala.  494;  35  Am. 
Rep.  54,  and  note.  An  original  entry  made  by  a  witness  is  only  admissible 
as  auxiliary  to  his  evidence  when  he  is  unable  to  distinctly  recollect  the  fact 
without  the  aid  of  it.  The  rule  which  renders  such  an  entry  admissible 
rests  upon  the  principle  of  necessity  for  the  reception  of  secondary  evidence, 
and  is  not  applicable  where  the  witness  has  a  distinct  recollection  of  the 
essential  facts  to  which  it  relates:  National  Ulster  County  Bank  v.  Madden, 
114  N.  Y.  280;  11  Am.  St.  Rep.  633. 

Estoppel  by  Judgment— Parties. — The  judgment  of  a  court  of  compe- 
tent  jurisdiction  is  conclusive  upon  all  matters  actually  determined,  and  also 
upon  matters  which  the  parties  might  have  litigated  in  the  case:  Note  to 
Barrick  v.  Horner,  44  Am,  St.  Kep.  287.  The  principle  of  estoppel  by 
judgment  includes  all  persons  who  are  substantially  parties,  although  not 
parties  to  the  record.  Parties  in  the  larger  legal  sense  are  all  persons  hav- 
ing a  right  to  control  the  proceedings,  to  make  defense,  to  adduce  and  cross- 
examine  witnesses,  and  to  appeal  from  the  decision,  if  any  appeal  lies: 
Asldon  V.  City  of  Rochester,  133  N.  Y.  187;  28  Am.  St.  Rep.  619;  mono- 
graphic note  to  Hill  v.  Bain,  2  Am.  St.  Rep.  877,  on  whether  a  judgment 
creates  an  estoppel  in  favor  of  one  who  was  not  a  party  to,  nor  bound  by, 
the  prior  litigation.  If  the  parties  are  the  same  the  legal  effect  of  a  former 
judgment  is  not  impaired,  because  the  subject  matter  of  the  second  action 
is  different,  provided  the  former  suit  involved  the  same  title  and  depended 
upon  the  same  question:  Hodge  v.  Shaw,  85  Iowa,  137;  39  Am.  St.  Rep. 
290. 

Trial — Right  of  Jurt  to  Takb  out  Exhibits. — The  sending  out  of 
papers  with  the  jury  is  in  the  discretion  of  the  court,  as  a  general  rale,  with 
some  exceptions:  Little  Schuylkill  etc  Co.  Y,  Sichards,  57  Pa.  St.  142;  98  Am. 
Dec.  209,  and  note. 
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DlTISS — Rkvocation  BT  Mi.stakb. — The  revocation  of  a  deviss  or  legacy 
ia  altogether  a  matter  of  intent,  and  the  general  rule  that  sach  revoca* 
tiou  by  mistake  will  not  be  permitted  to  annul  the  gift  has  no  applica- 
tion if  it  appears  from  the  instrument  of  revocation  that  the  testator 
intended  to  determine  for  himself  the  existence  or  nonexistence  of  tlia 
grounds  of  revocation. 

Will,  Construction  of — Devise,  Revocation  of,  by  Mistake. — If  a 
testator  having  three  sons  and  other  heirs  gives  to  each  of  the  sons  a 
apecific  piece  of  property,  and  the  residue  of  his  estate,  both  real  and 
pergonal,  to  all  of  the  sons,  share  and  share  alike,  but  subsequently 
executes  a  codicil  to  his  will  revoking  the  specific  devise  to  one  of  the 
sons,  on  the  ground  that  he  has  sold  the  property,  and  expressly  rati- 
fies and  republishes  the  will  except  as  changed,  whereas  such  property 
is  not  sold  at  the  time  of  his  death,  but  is  then  still  owned  by  him,  tlia 
legal  effect  of  the  codicil  is  to  eliminate  from  the  will  all  reference  to 
the  property  devised  to  that  particular  son.  The  revocation  is  valid  as 
being  intentional,  not  induced  by  mistake,  and  unconditional.  The 
property,  therefore,  falls  into  the  residuum,  and  is  not  liable  to  dis* 
tribution  among  the  heirs  at  law. 

Suit  to  determine  the  validity  and  construction  of  a  will 
and  codicil  thereto.  The  case  was  reserved  for  the  advice  of 
the  appellate  court. 

Lyman  S.  Burr,  for  the  executor. 

Frank  L.  Hungerford,  for  George  W.  Giddings. 

Donald  T.  Warner  and  Wellington  B.  Smith,  for  William 
H.  Giddings. 

Philip  J.  Markley,  for  Henry  H.  Northend. 

155  Fenn,  J.  The  testator,  William  W.  Giddings,  died  in 
1893,  seised  and  possessed  of  real  estate  inventoried  at  sev- 
enteen thousand  and  fifty  dollars,  and  personal  estate  inven- 
toried at  one  hundred  and  two  thousand  one  hundred  and 
forty-seven  dollars  and  thirty-three  cents.  He  left  a  last  will 
executed  in  1889,  and  a  codicil  executed  in  1893,  both  of 
which  were  duly  admitted  to  probate.  So  much  of  said  will 
as  is  here  material  is  as  follows: 

"  Fifth.  I  give  to  ray  son,  William  H.  Giddings,  my  block 
on  Glen  street,  bounded,  etc.  Sixth.  I  give  to  my  son,  Fred- 
erick W.  Giddings,  my  house  and  lot  on  Cedar  street,  bounded, 
***  etc.  Seventh.  I  give  to  my  son,  George  W.  Giddings,  my 
house  and  lot  Nos.  163  and  165  West  Main  street,  bounded 
etc Ninth.  All  the  residue  of  my  estate,  both  real  and 
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personal,  I  give  to  my  three  sons,  William  H.  Giddings^ 
Frederick  W.  Giddings,  and  George  W.  Giddings,  share  and 
share  alike.  Tenth.  I  give  to  my  son,  George  W.  Giddings,. 
after  the  death  of  my  said  wife,  the  house  and  lot  No.  17$ 
West  Main  street." 

The  testator  left  surviving,  his  widow,  and  the  three  sons 
named,  and  a  grandson,  the  child  of  a  deceased  daughter, 
who  were  his  heirs  at  law. 

The  codicil,  omitting  formal  parts,  is  as  follows: 

"Whereas,  since  the  execution  of  said  will,  I  have  sold  the 
house  and  lot  163  and  165  West  Main  street,  devised  in  sec- 
tion 7  of  said  will  to  George  W.  Giddings,  I  hereby  revoke 
that  portion  of  said  will. 

"I  have  also  sold  house  or  block  and  lot  on  Glen  street, 
devised  in  section  5th  of  said  will  to  William  H.  Giddings. 
I  therefore  give  to  him  the  proceeds — five  thousand  dollars — 
instead. 

"  I  hereby  republish  and  confirm  my  said  will,  except  as 
hereby  changed." 

At  the  date  of  the  execution  of  said  codicil  the  house  and 
lot  on  Glen  street  had  been  sold,  but  the  house  and  lot  on 
West  Main  street  had  not  been  sold,  but  was  then  the  prop- 
erty of  the  testator,  and  was  not  sold  at  the  date  of  his 
death,  but  was  still  owned  by  him,  in  his  possession,  and  is 
now  a  part  of  his  estate. 

Two  questions  are  presented  by  the  reservation  for  our 
advice:  1.  Is  the  devise  mentioned  in  section  7  of  said  will, 
to  the  said  George  W.  Giddings,  revoked  by  the  clause  of  said 
codicil  to  said  will?  2.  If  said  devise  is  held  to  be  so  revoked, 
is  said  real  estate  part  of  the  residuum,  or  is  it  intestate 
property  which  should  be  distributed  to  the  heirs  at  law  of 
the  decedent? 

In  reference  to  the  first  question  in  behalf  of  George  W. 
Giddings,  who  claims  that  the  devise  is  not  revoked,  the  case 
of  Dunham  v.  Averill,  45  Conn.  62,  29  Am.  Rep.  642,  is  relied 
on.  In  that  **''  case  it  was  said  on  page  80:  "  It  is  true  that 
the  law  will  presume  in  favor  of  a  devise  or  legacy  that  it  is 
not  annulled  by  a  clause  of  revocation  in  a  codicil  if  a  mis 
take  as  to  a  fact  moves  the  testator  to  write  it  and  continue 
it  in  force,  and  he  states  in  the  writing  what  the  fact  is  and 
therein  shows  that  the  revocation  is  made  conditional  upon  its 
existence." 

Otlier  authorities  cited  in  the  brief  support  this  general  stat»- 
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luent:  1  Jarman  on  Wills,  351;  Schouler  on  Wills,  sec.  410; 
1  Williams  on  Executors,  5th  ed.,  149;  Mordecai  v.  Boylan,  6 
Jones  Eq.  365;  Campbell  v.  French,  3  Ves.  Jr.  321;  Doe  v. 
EvanSy  3  Ad.  &  E.  228.  But  it  is  to  be  borne  in  mind  that  the 
question  of  revocation  is  "altogether  a  matter  of  intent,"  and 
that  therefore  the  rule  above  stated  only  holds  when  it  effectu- 
ates, and  not  at  all  when  it  defeats  intention,  and  so  are  the 
authorities.  It  will  be  noticed  that  our  own  court,  in  the  quo- 
tation above  given,  expressly  limits  the  rule  to  cases  where  the 
mistake  not  merely  exists,  but  is  the  moving  cause,  and  the 
writing  "shows  that  the  revocation  is  made  conditional  upon 
its  existence."  Schouler,  also,  in  his  work  on  Wills,  section 
410,  after  stating  the  rule,  and  illustrating  it  by  cases  where 
the  testator  by  a  later  will  repealed  legacies  given  by  an  ear- 
lier to  his  grandchildren,  "they  being  all  dead,"  when  in  fact 
they  were  living;  where  benefits  were  conferred  upon  one 
described  as  husband  or  wife,  who  turns  out  not  to  be  legally 
a  spouse,  by  reason  of  some  prior  and  existing  marriage;  and 
wliere  a  testator  treats  a  gift  as  made  to  A  in  an  existing 
will,  when  it  was  in  fact  made  to  B,  adds:  "This  rule  re- 
gards the  testator's  intent,  and  the  impulse  which  moved 
him  to  dispose  as  he  did;  the  courts  treat  the  revocation 
accordingly  as  a  sort  of  contingent  or  conditional  one."  He 
further  says  that  where  grounds  are  stated  "of  whose  fal- 
sity or  truth  the  testator  judged  for  himself,  this  rule  does 
not  apply."  He  adds,  also,  citing  Gifford  v.  Dyer,  2  R.  I.  99, 
57  Am.  Dec.  708,  that  not  only  must  the  mistake  be  appar- 
ent from  the  face  of  the  testamentary  papers,  but  also  what 
the  will  of  the  testator  would  have  been  except  for  the  mis- 
take. 

In  Red  field  on  Wills,  volume  1,  side  page  359,  the  author 
speaks  ***  of  the  general  rule,  that  legacies  and  revocations 
founded  in  mistake  shall  not  operate,  as  "very  questionable 
in  principle,"  and  gives  cogent  reasons  which  would  be  un- 
answerable if  such  rule  was  to  be  understood  as  extending 
further  than  to  effectuate  manifest  intention.  Perhaps  the 
case  nearest  in  similarity  to  the  present  which  can  be  found 
in  the  reports  is  that  of  Hayes  v.  Hayes,  21  N.  J.  Eq.  265. 
In  that  case  there  was  a  codicil  revoking  in  express  terms  a 
legacy  in  the  will,  because  the  testator  had  provided  the 
legatee  with  a  permanent  home,  when  in  fact  he  had  not  bo 
provided.  It  was  held  that  the  revocation  was  operative. 
The  court,  citing  Campbell  v.  French,  3  Ves.  Jr.  321,  and 
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Kennell  v.  Ahhott^  4  Ves.  Jr.  808,  claimed  to  be  contra,  said: 
*'In  this  case  no  mistake  is  shown;  he  had  not  made  a  pro- 
vision that  was  permanent,  but  he  must  have  known  whether 
he  had  so  provided  or  not.  He  had  provided  a  home,  and 
may  have  intended  to  make  it  permanent  at  some  future 
time,  and  omitted  to  do  so,  either  from  neglect  or  because  he 

had  changed  his  mind,  which  lie  had  a  right  to  do 

This  case  does  not  fall  within  the  principle  of  these  decisions, 
and  it  would  be  dangerous  to  extend  it.  It  would  cause 
every  recital  of  a  faithful  wife,  or  trusty  friend,  or  honest 
servant,  to  be  inquired  into  to  affect  the  validity  of  the  be- 
quest." 

In  the  case  before  us,  whatever  may  have  been  the  reason 
why  the  testator  made  the  statement  which  he  did  in  the 
codicil,  concerning  the  sale  of  the  house  and  lot  on  West 
Main  street,  regarding  which  the  record  is  silent,  not  only 
must  he  have  known  whether  he  had  sold  it  or  not,  but  there 
appears  to  be  abundant  reason  to  believe  that  it  could  not 
have  been  the  intention  of  the  testator  to  make  the  revoca- 
tion conditional  upon  the  fact  of  the  sale.  Certainly  it  is  not 
manifest  that  it  was  his  intention  to  make  it  so  conditional. 
It  appears  that  in  the  will  he  had  given  each  of  his  other 
Bons  one  piece  of  real  estate  specifically,  but  he  had  given 
George  W.  Giddings  two  pieces,  in  two  separate  paragraphs. 
Declaring  that  he  had  sold  the  parcel  devised  to  William  H. 
Giddings,  he  gave  him,  therefore,  the  proceeds — "five  thou- 
sand ***  dollars" — instead.  Declaring  that  he  had  sold  one 
of  the  parcels  devised  to  George  W.  Giddings,  he  simply 
revoked  "that  portion  of  said  will."  Is  there  any  reason 
why  such  a  sharp  discrimination  should  be  made,  as  proba- 
ble as  that  by  such  revocation,  independent  of  the  asserted 
fact  of  sale,  he  would  accomplish  substantial  equality  between 
his  sons?  It  seems  to  us  there  is  not,  and  that  we  ought  to 
hold  the  revocation  to  be  valid,  as  being  intentional,  not 
induced  by  mistake,  and  unconditional. 

This  leads  to  the  remaining  question,  as  to  what  disposi- 
tion should  be  made  of  this  property.  In  behalf  of  the  heirs 
at  law,  it  is  claimed  that  by  the  settled  law  of  this  state 
(different,  it  is  admitted,  from  that  of  most  jurisdictions  at 
the  present  time)  it  becomes  intestate.'  The  case  of  Reming- 
ton V.  American  Bible  Soc,  44  Conn.  512,  is  relied  upon  in 
support  of  this  contention.  In  that  case  it  was  indeed  held 
that  a  lapsed  devise  of  real  estate  went  to  the  heirs  at  law, 
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upon  the  ground  that,  quoting  Greene  v.  Dennis,  6  Conn.  304, 
16  Am.  Dec.  58,  Hosmer,  J.:  "Wills  must  be  construed  by 
the  intent  of  the  devisor  at  the  time  of  making  them.  Of 
consequence,  when  property  is  given  to  a  person  incapable  of 
taking,  and  there  is  a  general  devise  of  the  residue,  so  far  as 
respects  the  estate  specifically  devised  at  the  time  of  the  will's 
being  made,  there  is  an  intentional  disposition,  and  it  never 
was  designed  that  it  should  fall  into  the  residuum.  The  law 
respecting  the  bequest  of  personal  estate  is  different,  but  as 
to  the  realty  the  decisions  have  been  uniform  and  unques- 
tioned." 

Without  stopping  to  inquire  whether  there  is  any  distinc- 
tion in  principle,  on  the  ground  stated,  between  devises  of 
realty  and  bequests  of  personal  property,  or  whether  we 
should  now  reach  the  same  conclusion  if  the  question  were 
now  a  new  one  in  this  jurisdiction,  it  is  very  evident  that  the 
case  itself  has  no  relevancy  to  the  present  query.  Neither 
the  rule  nor  the  reason  of  it  applies.  Here  is  neither  a  void 
nor  a  lapsed  devise.  The  devise  was  valid.  It  did  not  fail 
to  vest,  either:  1.  In  consequence  of  the  death  of  the  devisee 
before  the  death  of  the  testator;  or  **•  2.  Because,  notwith- 
standing the  devisee  survived  the  testator,  he  died  before 
his  interest  could  be  said  to  have  vested  under  the  will. 
Hence  there  was  no  lapse:  Schouler  on  Executors  and  Ad- 
ministrators, sec.  467.  But,  as  we  have  just  held,  it  was 
revoked  by  the  testator  in  his  codicil,  which,  in  terms,  con- 
firmed the  will.  Now  "  the  effect  of  a  codicil  which,  in  terms, 
ratifies,  confirms,  and  republishes  a  will  is  to  give  the  origi- 
nal will  the  same  force  as  if  it  had  been  rewritten,  re-exe- 
cuted, and  republished  at  the  date  of  the  codicil.  From  a 
will  and  its  several  codicils,  like  a  statute  with  its  later 
amendments,  the  maker's  full  intention  is  to  be  gathered": 
Schouler  on  Executors  and  Administrators,  sec.  82.  "It  is 
a  clear  principle  of  the  English  and  American  law  that  all 
codicils,  however  numerous,  are  to  be  regarded  as  parts  of  the 
will,  and  all,  together  with  the  will,  are  to  be  construed  as 

one  instrument It  has  often  been  held  that  a  codicil 

may  operate  as  a  republication  of  a  former  willj  which,  in 
effect,  it  always  is,  if  it  recognizes  the  existence  of  such  an 
instrument":  1  Redfield  on  Wills,  288. 

It  would  seem  to  follow  from  the  above  that  the  will  should 
now  be  read  as  if  the  devise  in  question,  having  been  re- 
voked, was  never  included  in  the  will,  now  speaking  from 
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the  date  of  the  codicil.  But  if  a  direct  authority  to  this  eflFect 
is  desirable,  it  may  be  found  in  Harris  v.  Davis,  1  Coll.  C.  C. 
416.  In  that  case  the  testator  bequeathed  the  rest  of  his 
personal  estate,  and  certain  freehold  and  leasehold  estates,  in 
equal  shares,  to  L,  M,  N,  0,  and  P.  In  a  subsequent  part  of 
his  will  he  bequeathed  to  H  one-half  of  the  legacy  named  to 
each  of  the  other  legatees;  that  is  to  say,  one-half  of  what  his 
brother  M  ought  to  receive.  By  a  codicil  the  testator  declared 
as  follows:  "I  revoke  all  tliat  part  written  in  my  former  will 
which  leaves  a  legacy  to  H,  written  in  my  will  on  the  thirty- 
second  and  thirty-third  lines."  It  was  held  that  by  force  of 
this  revocation  the  will  was  to  be  read  as  if  the  gift  to  H  were 
not  in  it;  consequently,  that  such  revocation  inured  to  the 
benefit  of  the  other  devisees  and  legatees.  During  the  argu- 
ment the  vice-chancellor  observed  that  the  language  of  the 
codicil  as  to  '®*  the  revocation  of  the  legacy  to  H  seemed  to 
amount  to  a  direction  by  the  testator  that  his  will  should  be 
read  as  if  all  that  related  to  that  legacy  were  struck  out  with 
a  pencil.  His  lordsliip  asked  Mr.  Simpkinson  if  he  was 
aware  of  an  authority  upon  that  species  of  revocation.  Mr. 
Simpkinson,  amicus  curiae,  mentioned  a  case.  In  the  opin- 
ion afterward  delivered,  his  lordship  adhered  to  the  view  thus 
expressed. 

The  superior  court  is  advised:  1.  The  devise  mentioned  in 
section  7  of  the  will  to  George  "W.  Giddings  was  revoked 
by  the  codicil;  2.  Said  real  estate  referred  to  in  said  devise, 
by  said  revocation,  becomes  part  of  the  residuum  of  the  tes- 
tator's estate. 

In  this  opinion  the  other  judges  concurred. 


Wills  —  Intent  must  (Control  in  Construing — Residucjm. — In  inter- 
preting wills  the  cardinal  principle  is  to  arrive  at  and  carry  out  the  inten- 
tion of  the  testator  if  it  is  lawful:  Morrison  \.  Estate  of  Sessions,  70  Mich. 
297;  14  Am.  St.  Rep.  500;  Sturgis  v.  Work,  122  Ind.  134;  17  Am.  St.  Rep. 
349;  Estate  of  Hunt,  133  Pa.  St.  280;  19  Am.  St.  Rep.  640;  DicUson  v.  Dick- 
isoii,  138  111,  541;  32  Am.  St.  Ri-p.  163.  If  bequests  are  given  to  a  certain 
class,  but  are  taken  away  by  a  codicil,  and  another  class  substituted,  the 
provisions  of  the  codicil  must  prevail:  Estate  of  Hunt,  133  Pa.  St.  260;  19 
Am.  St.  Rep.  640.  So,  if  a  clause  in  the  will,  in  clear  and  decisive  lan- 
guage, gives  all  the  residue  of  an  estate  to  the  testator's  two  sons,  and  a 
later  clause  or  coilicil,  equally  clear  and  decisive,  gives  the  same  subject 
matter  to  all  of  his  children,  share  and  share  alike,  the  codicil  must  con- 
trol, as  being  the  final  expression  of  the  testator:  Sturgis  v.  Work,  122  Ind. 
134;  17  Am.  St.  P».ep.  349.  And  if  an  estate  is  given  by  will  to  two,  and 
the  part  given  to  one  fails  from  any  cause,  that  part,  without  an  express 
and  fresh  dispo^titiou  of  it,  will  fall  into  the  residue,  or  go  to  the  next  of 
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kin:  Sturgit  v.  Worh,  122  Ind.  134;  17  Am.  St.  Rep.  349.  If  a  will  con- 
tains a  general  residuary  clause,  specific  legacies  which  have  lapsed  or  failed 
from  invalid  disposition  or  other  accident  fall  into  the  residuum,  and  pas» 
to  the  residuary  legatees:  Bendall  v.  Bendall,  24  Ala.  295;  60  Am.  Dec.  469; 
Cunningham  v.  Cunningham,  18  B.  Mon.  19;  68  Am.  Dec,  718.  Under  the 
statutes  of  New  York  and  Massachusetts,  both  lapsed  devises  of  real  estate 
and  lapsed  legacies  fall  into  the  residue:  Cruikshank  v.  Home  of  the  Friend' 
iw,  113  N.  Y.  337,  354;  Thayer  \.  Wellington,  9  Allen,  283;  85  Am.  Dec.  753. 

Rbvocation  by  Mistake — General  Principles. — There  are  few  late 
cases  on  this  abstruse  question,  and  nearly,  if  not  all,  of  the  cases,  both 
eaxly  and  late,  involve  the  revocation  of  wills.  The  scarcity  of  cases* 
therefore,  is  doubtless  owing  to  the  fact  that  statutes  exist  generally 
which  provide  that  no  will  or  codicil  shall  be  revoked  otherwise  than 
by  certain  specified  methods;  they  seem  generally  to  exclude  the  method 
of  revocation  by  mistake.  But  whatever  may  be  the  reason  for  the 
dearth  of  cases,  the  authorities  clearly  show  that  a  mistake  in  fact  may 
destroy  the  effect  of  a  cancellation  of  a  will,  and  that  a  mistake  in  point 
of  law  may  also  destroy  it.  For  example,  if  a  person  mistakes  the  con- 
tents of  his  will  at  the  time  of  cutting  off  his  name  and  seal,  it  would  be 
a  mistake  of  fact;  but  if  he  mistakes  the  legal  operation  of  the  will,  it  is  a 
mistake  of  law.  In  either  case  the  mistake  annuls  the  cancellation:  PerroU 
V.  Perrott,  14  East,  423.  So  a  revocation  of  a  will,  founded  on  a  mistake, 
is,  as  a  general  rule,  inoperative,  but  this  rule  has  its  exceptions.  Thus,  if 
a  testator,  by  a  codicil,  revokes  a  devise  or  bequest  in  his  will,  or  in  a  pre- 
vious codicil,  expressly  grounding  such  revocation  on  the  assumption  of  a 
fact  which  turns  out  to  be  false,  the  revocation  does  not  take  effect,  being 
conditional,  and  dependent  on  a  contingency  which  fails.  This  rule  applies 
to  cases  where  the  falsity  or  error  of  the  alleged  fact  rested,  not  in  the 
personal  knowledge  of  the  testator,  but  was  assumed  upon  information  de- 
rived from  others:  MendenhalVa  Appeal,  124  Pa.  St.  387;  10  Am.  St.  Rep. 
590.  But  cases  where  the  fact  itself  is  the  ground  of  revocation  must  be 
distinguished  from  those  where  such  ground  is  the  advice  as  to,  or  belief  of» 
the  fact:  Attorney  Oeneral  v.  Lloyd,  3  Atk.  552.  If  the  testator  intended 
to  determine  for  himself  the  existence  or  nonexistence  of  the  grounds  of 
revocation,  so  as  not  to  have  doubtful  questions  litigated  after  his  death, 
the  revocation,  though  founded  upon  a  mistake,  is  operative:  See  principal 
case  and  Attorney  General  v.  Lloyd,  3  Atk.  652. 

A  will  will  stand,  although  made  under  an  erroneous  assumption  of  a  fact, 
unless  the  mistake  appears  upon  the  face  of  the  will.  Thus,  in  Oifford  ▼. 
Dyer,  2  R.  I.  99,  57  Am.  Dec.  708,  a  testatrix  made  a  will  supposing  her 
son  to  be  dead,  when  in  fact  he  was  alive,  and  it  was  held  that  the  mistake 
could  not  be  proved  by  testimony  dehors  the  will,  but  that  in  order  to  affect 
the  will  it  must  appear  upon  its  face,  and  that  it  must  also  appear  what 
would  have  been  her  will  bad  the  mistake  not  been  made.  So  a  mistaken 
notion  that  a  will  has  been  destroyed  or  canceled,  when,  in  fact,  it  has  not 
been,  does  not  affect  the  will.  Thus,  if  a  testator,  being  sick  in  bed,  calls 
for  his  will,  and  directs  his  son  to  burn  it,  and  instead  of  doing  so  he  retains 
the  will  and  burns  another  paper  for  the  purpose  of  deceiving  his  father* 
who  is  thus  led  into  the  belief  that  his  will  was  burnt,  the  act  does  not 
amount  to  a  revocation,  the  will  not  having  been  actually  burnt:  Hise  v. 
Fincher,  10  Ired.  139;  51  Am.  Dec.  .383;  monographic  note  to  Oraham  v. 
Burch,  28  Am.  St.  Rep.  347,  on  the  revocation  of  wills;  RunkU  v.  Oates,  11 
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Ind.  95.  Although  a  testator  has  directed  his  will  to  be  destroyed,  and  bo- 
lieves  that  it  has  been  destroyed  as  requested,  yet,  if  in  fact  it  has  not  been 
destroyed,  such  direction  and  belief  will  not  operate  as  a  revocation  of  th« 
will,  even  in  relation  to  the  personal  estate:  Malone  v.  Hobbs,  1  Rob.  (Va.) 
366;  39  Am.  Dec.  263;  Boyd  v.  Cook,  3  Leigh,  32. 

Effect  of  Mistake  in  Canceling  Will. — The  destruction  or  cancel- 
lation of  a  will  under  an  erroneous  assumption  of  facts  will  not  always 
operate  as  a  revocation.  Under  the  doctrine  of  dependent  relative  revoca- 
tions, the  act  of  canceling,  etc.,  being  done  with  reference  to  another  act, 
meant  to  be  an  effectual  disposition,  will  be  a  revocation  or  not,  just  as  the 
relative  act  is  efficacious  or  not:  Priagle  v.  McPherson,  2  Brev.  279;  3  Am. 
Dec.  713;  McPherxon  v.  Clark,  3  Eradf.  92.  Thus,  if  a  former  will  is  can- 
celed by  obliteration  or  erasure  under  the  presumption  that  a  later  will  is 
good,  but  which  proves  to  be  void,  the  tirst  will  is  not  revoked:  Pringle  v. 
McPlierson,  2  Brev.  279;  3  Am.  Dec.  713.  So,  where  a  first  will  is  torn,  as 
of  no  use,  under  an  opinion  that  a  second  will  actually  revokes  the  first,  if 
the  first  will  is  not  effectually  revoked  by  the  second,  neither  ought  the  act 
of  tearing  the  first  to  revoke  it;  for,  though  a  man  may  as  effectually  de- 
stroy his  will  by  tearing  or  canceling  it,  as  by  making  a  second  will,  yet, 
when  he  intends  to  revoke  the  first  will  by  the  second,  and  it  is  insufficient 
for  that  purpose,  and  the  tearing  and  canceling  of  the  first  is  only  in  con- 
sequence of  his  opinion  that  he  thereby  makes  good  the  second  will,  the 
tearing  and  canceling  should  not  destroy  the  first,  but  it  ought  to  be  con- 
sidered as  still  subsisting  and  unrevoked:  Onions  v.  Tyrer,  2  Vern.  742,  a 
case  in  which  the  second  will  was  void  because  it  was  not  duly  executed 
according  to  statute.  The  second  will  in  this  case  was  made  to  the  use  of 
the  same  person  to  whom  the  testator  had  devised  the  land  by  the  first 
will,  with  a  variation  only  in  the  name  of  one  of  the  trustees;  but  it  would 
have  made  no  difference  if  the  later  will  had  been  in  favor  of  another  per- 
son from  the  former:  Onions  v.  Tyrer,  2  Vern.  742.  In  Hyde  v.  Hyde,  1 
Eq.  Oas.  Abr.  409,  the  testator  having  given  instructions  for  some  imma- 
terial alterations  in  a  properly  executed  will,  read  over  a  draft  of  a  new 
will  made  according  to  such  iustructions,  and  having  signed  such  draft, 
tore  the  seals  from  his  old  will  under  the  impression  that  his  new  will  was 
completely  executed  so  as  to  pass  lands;  it  was  held  to  have  been  done  sine 
animo  cancellandi,  and  therefore  to  be  no  revocation  of  the  original  will. 
So,  where  a  testator  writes  a  second  will  with  his  own  hand,  much  like 
the  first  one,  but  does  not  complete  it,  and  it  appears  that  he  does  not 
intend  an  intestacy,  that  his  design,  by  making  alterations  and  oblitera- 
tions in  the  duplicate  of  the  first  will,  is  to  make  a  new  will,  and  that  it 
is  his  intention  not  absolutely  to  destroy  his  first  will  until  the  second  ia 
perfected,  the  first  will  ought  to  stand:  1  Williams  on  Executors,6th  Am.  ed., 
187.  But  if  a  person  tears  a  will  and  interlines  it  animo  revocandi,  hia 
intention  to  make  another  will  afterward,  and  never  carried  out,  will  not 
re-establish  the  first  will:  Johnson  v.  Braibford,  2  Nott  &  McC.  272;  10 
Am.  Dec.  601.  In  determining  whether  a  will  is  revoked  by  interlinea- 
tions and  obliterations,  "the  effect  of  canceling  depends  upon  the  validity 
of  the  second  will,  and  ought  to  be  taken  as  one  act  done  at  the  same 
time;  so  that  if  the  second  will  is  not  valid,  the  canceling  of  the  first,  be- 
ing dependent  thereon,  ought  to  be  looked  upon  as  null  and  inoperative": 
Wiwtcyr  v.  Pratt,  2  Brod.  &  B.  650,  656,  per  Dallas,  C.  J.  So,  where  a  will 
ii  canceled  as  simply  preparatory  to  the  act  of  making  a  new  will,  which  ia 
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prerented  hj  tli«  death  of  th«  testator,  suoh  cancellation  is  oonditioaal 
only,  and  does  not  anioaut  to  a  rerooation:  In  the  Oooda  ^  Apptebee,  1 
Hagg.  14S.  The  act  of  caucellatioa  is  an  equivocal  one,  and  of  no  ^hct 
vnleaa  the  antmoi  eaMceUaHcU  exists:  Pemtt  r.  ParroUt  J4  Beat,  iSH,  439; 
AottfwtAow  V.  Gilbert,  1  Cowp.  49,  52;  and  if  a  testator  designs  to  revoke 
«  former  will  by  an  instrument  making  new  dispositions  of  hia  property, 
he  manifests  simply  a  conditional  intention  to  revoke.  In  other  words, 
his  intention  to  revoke  is  so  coupled  in  appearance  with  his  new  testamen* 
tary  act,  that,  unless  he  completes  such  testamentary  aot  by  observing  the 
formalities  requisite  to  ita  perfection,  he  is  not  looked  upon  in  law  as  man* 
ifestiug  a  deliberate  purpose  of  revoking:  Winsor  t.  Pratt,  2  Brod.  it  B. 
€50,  655.  The  general  principle  of  the  eases,  as  laid  down  in  &b  pari*  Mori 
<lf  Ilchffter,  7  Ves.  34S.  372,  is  that  where  "  it  is  evident  that  the  testator, 
tiiough  using  the  means  of  revocation,  could  not  intend  it  for  any  other 
purpi>se  than  to  give  effect  to  auoiher  disposition,  though  if  it  had  been  a 
mei-e  revocation  it  would  have  had  eSact,  yet,  the  object  being  only  to 
make  way  for  another  dis[>03ition,  if  the  instrument  cannot  have  that  effect, 
it  sliall  Dot  be  a  revocation."  Actual  cancellation  is  an  express  revoca- 
tion, but  an  act  evincing  an  intention  to  cancel  is  but  presumptive,  and 
•tauds  for  an  actual  revocation  only  until  an  intention  to  the  contrary  ap- 
(>ears,  the  matter  being  susceptible  of  explanation  by  evidence:  Btu-HS  r. 
£un,<,  4  Serg.  &  R.  567;  Perrott  v.  Pfrrvtt,  14  East,  423,  440.  If,  there- 
fore, the  intention  to  revoke  is  changed  before  the  act  by  which  it  is  in- 
tended to  be  effected  is  executeil,  the  paper  which  never  ceased  to  be  the 
wdl  of  the  party  will  ataud  on  the  original  proof:  Bitriu  t.  Burn*,  4 
Serg.  4  R.  567. 

RklVOCATIOK     UNDKR    AK    ERRONEOUS    AsSmfFtlON   Ot    FaCT — IlLITSTJLA* 

TI0N3.— The  rule  that  a  revooation  of  an  existing  will,  tlirough  some  false 
or  mistaken  assumption  of  fact^  discoverable  from  the  face  of  the  papers, 
is  inoperative,  is  iuteuied  to  aid  the  testator  s  intent,  and  the  impulse  which 
moved  him  to  dis|>os9  as  he  did.  Courts,  therefore,  treat  the  revocation 
accordingly  as  a  sort  of  contingent  or  conditional  one,  whose  condition  or 
contingency  has  tailed;  the  intent  being  deficient,  as  in  other  cases  of  fun- 
damental mistake:  DMnham  v.  AcerUl,  45  Conn.  61;  29  Am.  Rep.  642. 
Thus,  if  one  by  a  later  will  repeals  legacies  given  by  an  earlier  one  to  hia 
grandchildren,  "  tliey  being  all  dead,"  when  in  fact  they  are  living:  Ctump* 
beU  V.  French  3  Ves.  321;  Doe  v.  Eaiivt,  10  Ad.  &  K  228;  Crosthwaiter, 
Dmn,  L.  R.  5  Eq.  245;  or  confers  benefits  upon  one  described  as  husband 
or  wife,  who  tarns  out  not  to  be  legally  a  spouse  by  reason  of  some  prior 
and  existing  marriage:  Kfimell  v.  Abbott,  4  Ves.  802;  or  makes  a  gift  to  one 
by  will,  and  of  the  same  property,  under  a  mistake  as  to  his  existence,  to 
another  by  codicil;  Batxlojf  v.  Maabd^nt,  1  John.  (Eng.)  124;  or,  in  attempting 
to  divide  his  property  equally  among  his  children,  makes  a  mistiike  as  to  ita 
value  by  his  voluntary  omission  to  ascertain  the  value  correctly:  Barher  v. 
ComiM,  110  Mass.  477;  the  revocation  is  inoperative  and  devisees  under  the 
original  will  take  thereunder.  So  in  Allan  r.  Bew^ify,  7  Ch.  Div.  453,  464, 
«  testator  devised  an  estate  as  copyhold.  By  codicil  he  recited  that  he  had 
aince  discovered  that  the  estate  was  freehold  and  confirmed  the  devise. 
Tlie  court  held  that  the  intention  was  to  confirm  the  devise  whether  the 
«state  was  freehold  or  copyhold,  and  that  there  was  no  revocation.  A  tes- 
tator, in  a  codicil,  gave  as  a  reason  for  a  legacy  to  a  grandson  that  he  had 
disinherited  auch  grandson,  but  the  fact  waa  that  he  had  not  disinherited 


Dec.  1894.]  Giddings  v,  Giddixos.  201 

him,  but  had  given  him  a  large  legacy  in  a  clause  of  hi*  wilL  The  bequeat 
in  the  will  wan  held  not  to  be  reroked  by  that  of  the  codicil,  bat  the  latter 
itself  was  held  to  be  void  on  account  of  the  mistake.  The  mistake  in  sncb 
a  ca«e  may  be  proved  by  parol  evidence  of  the  testator's  feelings  toward 
the  legatee:  Mordecai  v.  Boy  Ian,  6  Joues  Eq.  365.  If,  however,  no  mis- 
taken assumption  appears,  but  a  testamentary  purpose  founded  upon  soma 
recognized  doubt  or  accompanied  by  a  mere  misdescription  of  the  person, 
or  stating  grounds  of  whose  falsity  or  truth  the  testator  judged  for  himself, 
a  revocation,  though  founded  upon  such  mistake,  is  not  conditional  and 
contiugent,  but  operative  and  binding.  Thus,  if  a  testatrix  bequeaths 
money  to  such  children  of  K  as  may  be  living,  but  by  a  codicil  gives  the 
money  designed  for  such  children  to  another,  as  she  knows  not  "whether 
any  of  them  are  alive,  and  if  they  are  well  provided  for,"  the  effect  is  to 
totally  deprive  E's  children,  though  living,  of  the  provision  in  the  will,  a« 
the  court  will  not  inquire  whether  they  are  well  provided  for  or  not:  At- 
tortvy  General  v.  Ward,  3  Ves.  327.  So  a  codicil  revoking  a  legacy  in  the 
will,  in  express  terms,  because  the  testator  had  provided  the  legatee  with  a 
permanent  home,  when  in  fact  he  had  not  so  provided,  is  not  inoperative 
because  made  by  mistake,  no  other  evidence  of  the  mistake  being  shown. 
The  testator  must  have  known  whether  he  had  provided  such  home:  Haye$ 
y.  Hayf'i,  21  N.  J.  Ef^.  265.  Again,  if  a  testator  revokes  a  bequest  to  hia 
daughter  by  a  codicil,  giving  as  a  reason  therefor  that  he  ha'l,  since  the  ex> 
ecution  of  his  will,  made  a  gift  and  loan  to  her  husband,  such  codicil  will 
not  be  set  aside  on  the  ground  that  the  transaction  was  a  sale,  and  not  a 
gift,  and  that  no  loan  was  made,  when  the  facts  were  peculiarly  within  the 
know  edge  of  the  testator,  and  the  transaction  was  in  effect  an  advance- 
ment  and  so  regarded  by  him:  MendinlviW a  A-pp^xl,  124  Pa.  St.  387;  10  Am. 
8t.  Rep.  590.  So,  if  a  revocation  is  made  dependent  upon  information  re- 
ceived by  the  testator,  or  upon  his  belief  or  opinion,  the  act  will  be  held 
valid,  notwithstanding  he  may  have  been  misinformed,  or  under  a  misap- 
prehension. But  unsouud  advice  will  not  avoid  a  revocation  where  the  rev- 
ocation is  not  put  upon  the  soanduess  of  the  advice,  but  is  mide  because  of 
the  advice  given.  Thus,  where  legacies  were  revoked  because  the  testatrix 
was  advised  that  they  would  be  liable  to  confiscation  by  the  confederata 
government,  and  the  revocation  was  made  "  in  consequence  of  the  state  of 
the  country,"  and  no  fact  is  stated  upon  the  suppoiiitioa  of  whose  existence 
the  testatrix  proceeded  in  making  the  revocation,  and  it  is  not  shown 
that  the  testatrix  was  under  any  mistake,  the  court  will  not  go  outside  of 
the  will,  and  ascertain  from  parol  evidence  what  were  the  particular  viewa 
and  opinions  of  the  testatrix,  so  as  to  lay  the  foundation  for  a  case  of  mistake. 
To  do  so  would  violate  fundamental  principles,  as  the  case  is  different  from 
one  in  which  the  fact  that  the  testator  assumed  to  exist,  and  the  assumed 
existence  of  which  induced  the  revolution,  appear  on  the  face  of  the  will: 
Skijiioith  V.  Cabell,  19  Gratt.  758,  785.  This  case  is  a  strong  authority  for 
the  position  that  the  mistake  which  induces  the  revocation  must,  to  be 
available,  appear  on  the  face  of  the  will:  See,  also,  Oifford  v.  Dyer,  2  R.  L 
99;  57  Am.  Dec.  708.  It  is  also  held  in  Dunliam  v.  Aver'dl,  45  Conn.  61; 
29  Am.  Hep.  642,  that  the  courts  will  not  set  aside  a  revocation  of  a  devise 
or  legacy,  based  upon  the  assumption  of  a  fact  which  proves  not  to  exist, 
where  it  does  not  appear  by  the  will  itself  that  it  was  made  under  the  belief 
of  the  existence  of  such  fact. 

Parol  Evidenck. — As  to  whether  parol  evidence  may  be  admitted  to 
establish  uonrevocation  of  a  will  by  mistake,  the  cases  are  not  satisfactory. 
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It  is  donbtless  true  that  the  mere  physical  act  of  destruction  or  cancellation 
is  itself  equivocal,  and  may  be  deprived  of  all  revoking  efficacy  by  explana- 
tory evidence  indicating  tlie  animus  rei>ocandi  to  be  wanting;  that  if  a  tes- 
tator destroys  his  will  through  inadvertence,  or  during  a  fit  of  insanity,  or 
tears  it  up  under  the  mistaken  impression  that  it  is  invalid,  or  that  it  has  been 
already  by  other  means  efifectually  revoked,  it  will  remain  in  full  force,  not- 
withstanding such  accidental  or  involuntary  or  mistaken  act:  1  Jarman  on 
Wdls,  6th  Am.  ed.,  153;  and  it  follows  that,  if  parol  evidnece  is  admissible 
to  prove  tliat  the  destruction  was  effected  under  a  mistake,  and  consequently 
to  prevent  the  revocation  of  the  destroyed  will,  the  contents  of  the  destroyed 
or  lost  will  may  be  proved  by  parol,  if  such  evidence  clearly  shows  that  the 
contents  of  the  second  will  were  such  as  to  revoke  the  first:  1  Jarman  on 
Wills,  6th  Am.  ed.,  127;  Powell  v.  Powell,  L.  R.  1  Pro.  &  D.  209;  Brown 
▼.  Brown,  8  El.  &  B.  876.  But,  where  the  original  instrument  is  in  exist- 
ence, there  are  cases  showing  that  nonrevocation  cannot  be  established  by 
showing  mistakes  not  discoverable  from  the  face  of  the  testamentary  papers: 
ShipwHh  V.  Oabell,  19  Gratt.  758;  Dunham  v.  Averill,  45  Conn.  61;  29  Am. 
Rep.  642;  ffiyea  v.  Hayes,  21  N.  J.  Eq,  265;  and  not  only  must  the  mis- 
take be  thus  made  apparent,  but  it  must  also  appear  what  the  will  of  the 
testator  would  have  been  except  for  the  mistake:  Olfford  v.  Dyer,  2  R.  I. 
99;  57  Am.  Dec.  708.  If  two  wills  are  dissimilar,  owing  to  a  mistake,  the 
difference  between  the  two  will,  of  course,  appear  from  the  face  of  the 
papers,  but  it  is  not  easy  to  see  just  how  the  mistake  which  occasions 
the  difference  may  in  all  cases  be  made  to  appear  from  the  face  of  the  in- 
struments without  the  aid  of  explanatory  extrmsic  evidence;  and  still  more 
difficult  would  it  be  without  the  aid  of  such  evidence  to  show  what  the  will 
of  the  testator  would  have  been  except  for  the  mistake. 


State  v.  Leb. 

[65  Connecticut,  265.] 

Affeal  by  Statk  in  Criminal  Cases  —  General  Rulb.  —  As  a  general 
rule,  the  state  has  no  right  of  appeal  from  a  judgment  in  favor  of  the 
defendant  in  a  criminal  case,  whether  rendered  upon  a  verdict  of  ac- 
quittal or  upon  the  determination  by  the  court  of  a  question  of  law, 
unless  expressly  authorized  by  statute. 

Appeal  by  State  in  Criminal  Cases  under  Statute  Authorizing  It. — 
Under  a  statute  allowing  an  appeal,  in  criminal  cases,  to  be  taken  by 
the  state,  with  the  permission  of  the  presiding  judge,  "upon  all  ques- 
tions of  law  arising  on  the  trial,"  an  appeal  by  the  state  in  the  nature 
of  a  motion  for  a  new  trial  may  be  taken  after  a  verdict  of  acquittal. 

Appeal — Proper  Practice,  whe.v  Taken  by  State. — The  proper  prac- 
tice on  an  appeal  in  a  criminal  case,  taken  by  the  state,  with  the  per- 
mission of  the  presiding  judge,  as  authorized  by  statute,  is  to  ask  and 
secure  his  permission,  and  a  formal  record  thereof  should  be  made  at 
the  time  of  the  judgment,  and  the  accused,  if  in  custody,  should  then 
be  admitted  to  bail. 

Former  Jeopardy — Twice  in  Jeopardy  Attaches,  when. — A  person  ia 
not  put  in  jeopardy  twice  for  the  same  offense  until  both  the  facts  and 
the  law  applicable  to  the  facts  are  finally  determined.     Putting  in  jeop- 
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ardy  means  a  jeopardy  which  is  real  and  has  continued  through  every 
stage  of  one  prosecution,  as  fixed  by  existing  laws  relating  to  proced- 
nre,  and  while  such  prosecution  remains,  as  where  an  authorized  appeal 
is  taken  by  the  state,  the  one  jeopardy  has  not  been  exhausted. 

Appeal  by  State — VAUDrrr  of  Statute  Authorizing. — A  statute  au« 
thorizing  an  appeal  to  be  taken  by  the  state  in  criminal  cases  simply 
regulates  the  procedure  by  which  the  final  determination  of  the  ques- 
tions involved  in  one  prosecution  may  be  had  in  accordance  with  law, 
is  in  full  accord  with  the  principle  that  no  man  shall  twice  be  put  in 
jeopardy  for  the  same  offense,  and  is  therefore  valid. 

Homicide— Appeal  by  State— Reversible  Error  in  Exclusion  of  Evi- 
dence.— If,  upon  the  trial  of  a  physician  for  causing  the  death  of  a 
woman  by  a  lacerated  wound  in  the  uterus,  made  by  some  instrument 
used  in  the  production  of  an  abortion  shortly  prior  to  her  death,  the 
accused  offers  evidence  tending  to  prove  that  the  wound  was  inflicted 
by  tiie  woman  herself,  the  state,  in  rebuttal,  may  inquire  of  a  medical 
and  surgical  expert  who  had  performed  an  autopsy  on  the  bo<ly  of  the 
deceased,  examined  the  uterus,  and  described  its  condition  to  the  jury, 
whether,  in  his  opinion,  from  his  examination  of  the  body  and  uterus, 
the  wound  described  was  self-inflicted,  and  the  exclusion  of  such  evi< 
deuce  is  an  error  which  entitles  the  state  to  a  new  trial. 

Indictment  for  murder  in  the  second  degree.  There  was 
a  verdict  and  judgment  of  not  guilty,  and  the  state  appealed. 

Levi  N.  Blydenburgh,  for  the  appellant. 

Jacob  P.  Goodhart  and  Arthur  C.  Graves,  for  the  appellee. 

*'*  Hamersley,  J.  The  defendant  was  indicted  for  the 
crime  of  murder  in  the  second  degree,  was  acquitted  upon 
trial  to  the  jury,  and  this  is  an  appeal  by  the  state,  in  the 
nature  of  a  motion  for  a  new  trial,  on  the  ground  of  alleged 
errors  in  the  charge  of  the  court  and  in  the  admission  and 
exclusion  of  evidence. 

The  defendant  makes  a  preliminary  claim  that  the  state 
has,  under  our  law,  no  right  of  appeal  to  this  court  when  the 
accused  has  been  acquitted  by  a  jury,  and  bases  his  claim 
upon  two  propositions:  1.  A  law  authorizing  procedure  for 
the  correction  of  errors  in  instructions  to  the  jury,  or  in  the 
admission  and  exclusion  of  evidence  made  by  the  court  in  a 
criminal  trial,  and  followed  by  an  acquittal  of  the  accused, 
is  in  violation  of  the  fundamental  principle  of  the  common 
law,  which  declares  that  "  no  person  shall  be  subject  for  the 
same  offense  to  be  twice  put  in  jeopardy";  2.  Section  1637  of 
the  General  Statutes  does  not  in  express  terms  authorize  an 
appeal  when  the  accused  has  been  tried  and  acquitted  by  the 
jury. 

1.  "  That  no  one  shall  be  put  in  jeopardy  twice  for  the  same 
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offense  is  a  universal  'maxim  thought  worthy  to  be  incorpo- 
rated, to  a  certain  extent,  into  the  constitution  of  the  United 
States;  and  that  an  acquittal  or  conviction  by  a  court  having 
jurisdiction,  on  a  sufficient  indictment  or  information,  is  in 
all  cases  whatsoever  a  bar  is  equally  clear":  State  v.  Benhavi, 
7  Conn.  418.  This  maxim  is  based  upon  a  principle  common 
to  all  systems  of  jurisprudence,  i.  e.,  the  finality  of  judicial 
proceedings:  Broom's  Legal  Maxims,  312.  If  questions  once 
tried  and  determined  could  be  again  agitated  at  the  option  of 
the  parties,  one  main  object  of  any  administration  of  justice 
would  be  defeated.  The  function  of  courts  is  to  settle  con- 
troversies according  to  law.  The  object  of  settlement  is 
secured  by  the  principle  of  finality  of  judgments.  Finis 
finem  litibus  imponit.  The  object  of  settlement  in  accordance 
with  law,  *'*  the  same  in  all  cases,  is  secured  by  the  cor- 
rection of  errors  in  the  application  of  law  in  each  case. 
Neither  object  is  inconsistent  with  the  other.  The  end  is  not 
readied,  the  cause  is  not  finished,  until  both  the  facts 
and  the  law  applicable  to  the  facts  are  finally  determined. 
The  principle  of  finality  is  essential;  but  not  more  essential 
than  the  principle  of  justice.  A  final  settlement  is  not  more 
vital  than  a  right  settlement.  The  adjustment  of  these  princi- 
ples in  the  establishment  of  procedure  by  means  of  which  the 
final  judgment  shall  not  only  settle  the  controversy  but  settle 
it  in  accordance  with  law  is  determined  in  each  jurisdiction 
by  considerations  of  public  policy  and  not  by  fundamental 
principles  of  jurisprudence.  The  principle,  nemo  bis  vexare 
pro  eadem  causa,  gives  protection  against  a  second  judicial 
proceeding,  and,  in  the  event  of  such  proceeding,  gives  to  a 
party  the  right,  in  criminal  cases,  to  the  plea  of  autrefois 
acquit  or  autrefois  convict,  and  in  civil  cases  to  the  plea  of  res 
judicata;  but  the  principle  does  not  control  the  question 
whether  the  judgment  pleaded  in  bar  is  in  fact  a  legal  and 
final  judgment,  and  has  no  legitimate  relation  to  the  question 
whether  existing  procedure  provides  for  correction  of  errors 
occurring  in  the  trial. 

This  distinction  has  been  lost  sight  of  in  some  cases  which 
discuss  the  application  of  comsnon-law  rules  or  statutory 
provisions  to  the  correction  of  errors  in  criminal  causes;  and 
owing  to  the  confusion  of  principle  with  practice,  a  theory 
seems  to  have  at  times  prevailed  which  assumes  that  the 
punishment  of  crime  is  a  sort  of  invasion  of  natural  right, 
and  that  a  person  accused  of  crime  should  be  exempt  from 


Dec.  1894.]  State  t;.  Lee.  205 

established  rules  of  law  binding  on  all  other  citizens;  and 
therefore  a  procedure  which  proves  incompetent  to  the  correct 
application  of  legal  principles  in  criminal  trials  can  be 
changed  like  any  other  rule  of  practice  when  the  change  may 
tend  to  protect  an  accused  from  unjust  punishment,  but 
becomes  a  fundamental  principle  of  jurisprudence  that  can- 
not be  altered  when  the  change  may  tend  to  secure  his  just 
punishment.  It  needs  no  argument  to  dispel  such  an  illu- 
sion, or  to  demonstrate  that  the  natural  rigiits  of  the  *'^' 
individual  as  well  as  the  interests  of  public  order  are  best 
served,  and  the  essential  principles  of  jurisprudence  are  most 
accurately  followed  when  the  proceedings  in  a  criminal 
prosecution  include  such  protection  against  injustice  that  the 
final  disposition  of  the  cause  will  not  only  settle  the  contro- 
versy, but  settle  it  in  accordance  with  law. 

Judicious  legislation  for  securing  a  full,  fair,  and  legal  trial 
of  each  criminal  cause  is  not  in  derogation,  but  in  protection, 
of  individual  right,  and  is  in  full  accord  with  the  principle 
that  no  man  shall  twice  be  put  in  jeopardy  for  the  same 
ofifense. 

That  maxim,  as  we  have  seen,  is  based  on  the  truth  that  a 
judicial  proceeding  lawfully  carried  on  to  its  conclusion  by  a 
final  judgment  puts  the  seal  of  finality  on  the  controversies 
determined  by  that  judgment,  and  is  not  based  on  a  theory 
that  a  person  accused  of  crime  has  any  natural  right  of  ex- 
emption from  those  regulations  of  a  judicial  proceeding  which 
the  state  deems  necessary  to  make  sure  that  the  conduct  and 
final  result  of  that  proceeding  shall  be  in  accordance  with 
law.  And  so  the  putting  in  jeopardy  means  a  jeopardy  which 
is  real  and  has  continued  through  every  stage  of  one  prosecu- 
tion, as  fixed  by  existing  laws  relating  to  procedure;  while 
such  prosecution  remains  undetermined,  the  one  jeopardy  has 
not  been  exhausted.  The  jeopardy  is  not  exhausted  by  an 
indictment  followed  by  a  nolle,  nor  in  this  state  by  a  nolle 
after  the  trial  has  commenced  when  the  prisoner  does  not 
claim  a  verdict:  2  Swift's  Digest,  402;  State  v.  Garvey,  42 
Conn.  233;  nor  by  the  discharge  of  a  jury  in  case  of  the  sick- 
ness of  a  judge:  Nugent  v.  State,  4  Stew.  &  P.  72;  24  Am.  Dec. 
746;  the  sickness  of  a  juror:  Eez  v.  Scalhert,  2  Leach,  620; 
Rex  V.  Edwards,  3  Camp.  207;  Commonwealth  v.  Merrill,  Thach. 
C.  C.  1;  the  sickness  of  the  prisoner:  Rex  v.  Stevenson,  2  Leach, 
546;  Rex  v.  Slreek,  2  Car.  &  P.  413;  State  v.  McKee,  1  Bail. 
651;  21  Am.  Dec.  499;  nor  in  case  of  the  expiration  of  the 
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term  of  court  during  the  progress  of  the  trial:  Regina  r.  New- 
ton, 3  Cox  C.  C.  489;  State  v.  McLemore,  2  Hill  (S.  C),  680; 
nor  in  case  of  the  inability  of  the  jury  to  agree:  State  v.  Wood' 
ruff,  2  Day,  504;  2  Am.  Dec.  122;  Regina  v.  *"**■  Charlesworth, 
1  Best  &  S.  460;  Regina  v.  Davison,  2  Fost.  &  F.  252;  People 
V.  Olcott,  2  Johns.  Cas.  301;  1  Am.  Dec.  163;  Commonwealth 
V.  Bowden,  9  Mass.  494;  Hoffman  v.  State,  20  Md.  425;  Htir- 
ley  V.  State,  6  Ohio,  399;  United  States  v.  Perez,  9  Wheat.  579; 
nor  in  case  of  influence  exerted  on  the  jury  against  the  prose- 
cution by  an  officer  in  charge  of  the  jury:  State  r.  Wisemany 
68  N.  C.  203;  nor  in  case  of  misconduct  or  incapacity  of  a 
juror:  United  States  v.  Morris,!  Curt.  C.  C.  23;  People  v. 
Damon,  13  Wend.  351;  Stone  v.  People,  2  Scam.  326;  Dil- 
loorth  V.  Commonwealth,  12  Gratt.  689;  65  Am.  Dec.  264; 
Regina  v.  Ward,  10  Cox  C.  C.  573;  even  after  the  case  has 
been  committed  to  the  jury:  State  v.  Tuller,  34  Conn.  294; 
nor  when  the  prisoner  offers  to  waive  the  disqualification  of 
a  juror  who  has  expressed  an  opinion  against  him,  and  pro- 
tests against  the  discharge  of  the  jury:  State  v.  Allen,  46  Conn. 
531;  nor  is  it  exhausted  by  an  acquittal  when  the  verdict  has 
been  obtained  through  the  fraud  of  the  accused:  1  Chitty'a 
Criminal  Law,  657;  State  v.  Reed^  26  Conn.  208. 

The  great  significance  of  these  cases  lies  in  their  illustra- 
tion of  the  inherent  power  and  duty  of  the  court  to  see  that 
the  trial  is  conducted  according  to  law,  even  if  the  impanel- 
ing of  new  juries  and  new  trials  are  involved.  The  same 
underlying  principle  of  justice  which  demands  a  retrial  be- 
cause a  juror  is  legally  disqualified  calls  for  a  retrial  when 
illegal  evidence  has  been  admitted,  or  legal  evidence  ex- 
cluded; in  either  case  the  trial  is  tainted  and  should  not 
support  a  valid  final  judgment.  Before  the  verdict  is  re- 
turned the  trial  court  of  its  own  motion  can  award  a  retrial; 
after  the  verdict  is  returned,  a  retrial  is  awarded  only  on 
further  proceedings  in  the  cause,  which  may  or  may  not  be 
authorized  by  the  law  regulating  procedure.  If  such  further 
proceedings  are  not  authorized  by  law,  the  cause  is  ended, 
and  the  one  jeopardy  of  the  accused  is  exhausted;  but  this 
results  not  from  any  special  sanctity  attributable  to  a  verdict 
tainted  with  illegality,  but  solely  to  the  fact  that  the  state, 
influenced  by  considerations  of  public  policy,  has  decided  to 
make  such  verdict,  whether  just  or  unjust,  the  end  of  that 
controversy.  But  when  the  state  sees  fit  to  provide  *''*  that 
the  cause  shall  not  necessarily  be  so  ended,  but  that  further 
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proceedings  on  motion  of  the  accused  may  be  had,  an  unjust 
verdict  resumes  its  normal  position  of  a  legal  nullity;  and 
when  the  state  provides  for  like  proceedings  on  the  motion  of 
the  prosecutor,  a  similar  result  must  follow. 

T!ie  rule  as  formulated  by  this  court  in  State  v.  Garvey,  42 
Conn.  233,  rests  upon  solid  foundations:  "The  principle 
which  protects  an  individual  from  the  jeopardy  involved  in 
a  second  trial  for  the  same  offense  is  well  established  and 
fully  recognized.  The  question,  however,  as  to  what  consti- 
tutes a  trial  depends  upon  the  course  of  procedure  of  the 
particular  jurisdiction  in  which  it  is  had,  and  the  construc- 
tion of  the  courts  there  with  respect  to  it." 

The  power  and  duty  of  the  state  to  extend  to  criminal 
trials  those  methods  of  procedure  which  are  found  essential 
to  tiiat  pure  and  impartial  administration  of  justice  to 
which  every  one,  both  as  an  individual  and  as  a  member  of 
the  body  politic  when  the  state  itself  appears  as  a  party 
to  the  trial,  is  entitled  by  virtue  of  a  principle  which  lies  at 
the  root  of  our  jurisprudence,  would  never  have  been  ques- 
tioned were  it  not  that  the  dicta  of  judges  as  to  matters  of 
practice  became  confused  with  statements  of  the  legal  prin- 
ciple that  insists  on  the  conclusiveness  of  a  valid  and  final 
judgment. 

The  rule  that  a  criminal  cause  once  submitted  to  a  jury 
cannot  be  submitted  to  another  jury  may  be  traced  to  a  dic- 
tum of  Coke;  an  able  and  interesting  discussion  of  its  au- 
thority will  be  found  in  an  opinion  of  Judge  Kent,  given  in 
full  in  a  note  to  State  v.  Woodruff,  2  Day,  507,  2  Am.  Dec.  122. 
That  dictum  was  at  most  a  statement  of  existing  procedure, 
and  as  such  has  been  repeatedly  discredited  in  a  large  num- 
ber of  cases;  and  a  rule  of  procedure  in  criminal  law  advanced 
during  the  seventeenth  century  cannot  be  held  to  dominate 
the  settled  principles  of  jurisprudence  in  the  nineteenth. 
The  administration  of  criminal  law,  as  it  formerly  prevailed 
in  England,  has  justly  been  regarded,  in  some  respects,  as 
an  object  lesson  of  barbaric  codes.  Its  continuance,  theo- 
retically unchanged  during  the  wonderful  evolution  of  a  *'• 
system  of  civil  liberty  and  sound  jurisprudence,  is  a  mar- 
vel; not  inexplicable,  perhaps,  but  none  the  less  strange. 
Judges  were  compelled  to  administer  a  criminal  code  in 
many  ways  sharply  antagonistic  to  the  system  of  civil  lib- 
erty and  justice  wliich  legislature  and  courts  were  slowly 
developing.     It  is  not  surprising  that  under  such  limita- 
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tions  they  should  have  been  acute  in  stretching  the  technics 
to  modify  the  harshness  of  the  law,  and  should  have  occa- 
sionally given  utterance  to  dicta,  praiseworthy  in  view  of 
existing  conditions,  but  unsound  when  applied  to  conditions 
such  as  now  happily  prevail.  General  rules  enunciated 
under  such  circumstances,  and  based  on  such  dicta,  are  not 
authority  for  the  fundamental  principles  of  the  common  law 
of  this  state.  At  most  they  are  general  statements  touch- 
ing procedure,  which  must  yield  to  the  necessities  of  justice. 
The  uncertainty  of  such  rules  was  felt,  and  the  principle  to 
be  followed  in  applying  them  was  clearly  stated  by  Sir 
Michael  Foster  as  early  as  1746:  **  Upon  the  whole  my  opin- 
ion is  that  all  general  rules  touching  the  administration  of 
justice  must  be  so  understood  as  to  be  made  consistent  with 
the  fundamental  principles  of  justice;  and  consequently  all 
cases  where  a  strict  adherence  would  clash  with  those  funda- 
mental principles  are  to  be  considered  as  so  many  exceptions 
to  it":  Kinlock's  case,  Foster's  Criminal  Law,  16. 

The  defendant  lays  great  stress  upon  the  claim  that  at 
English  common  law  tlie  procedure  did  not  permit  a  writ  of 
error  after  acquittal.  We  incline  to  think  that  it  cannot  be 
fairly  assumed  from  a  comparison  of  all  the  early  authorities 
that  such  writ  of  error  was  forbidden.  A  difficulty  in  reach- 
ing a  certain  conclusion  arises  from  the  fact  that  originally 
a  writ  of  error  in  criminal  causes  was  a  writ  of  grace,  and 
not  of  right,  and  that  bills  of  exceptions  were  not  allowed 
in  criminal  trials,  so  that  neither  the  prosecutor  nor  the 
accused  could  place  on  record  the  grounds  on  which  a  writ 
of  error  would  ordinarily  be  sought.  But  the  common  prac- 
tice of  reserving  questions  of  law  arising  in  the  trial  of  a 
cause  for  the  advice  of  the  court  of  king's  bench  demonstrates 
the  recognition  of  the  principle  that  the  final  judgment  *''^ 
in  a  criminal  cause  should  not  be  rendered  until  opportunity 
has  been  given  for  the  correction  of  errors  which,  if  not  cor- 
rected, would  make  that  judgment  unjust.  To  what  extent 
such  corrections  should  be  allowed,  and  whether  they  shall 
be  accomplished  by  reservation  before  judgment,  or  by  pro- 
ceeding in  error  after  judgment,  is  a  matter  of  practice  to  be 
settled  on  considerations  of  public  policy. 

The  United  States  supreme  court,  in  an  opinion  delivered 
by  Justice  Gray,  has  collated  the  autliorities,  English  and 
American,  on  the  common-law  practice,  and  reached  conclu- 
sions which  will  doubtless  be  generally  accepted,  i.  e.,  the 
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right  of  the  crown  at  common  law  to  a  writ  of  error,  after 
acquittal,  is  not  wholly  free  from  doubt;  the  practice  in  a 
few  of  our  states  recognizes  the  right  of  the  prosecutor  ta 
proceedings  in  error;  in  a  great  majority  of  the  states  the 
courts  hold  "that  the  state  has  no  right  to  sue  out  a  writ  of 
error  upon  a  judgment  in  favor  of  the  defendant  in  a  criminal 
case,  except  under  and  in  accordance  with  express  statutes, 
whether  that  judgment  is  rendered  upon  a  verdict  of  acquittal, 
or  upon  the  determination  by  the  court  of  a  question  of  law": 
United  States  v.  Sanges,  144  U.  S.  310. 

It  is,  however,  immaterial  to  the  defendant  what  the  prac-' 
tice  at  common  law  may  have  been.  The  gist  of  his  conten- 
tion is  that,  assuming  the  practice  to  have  been  as  he  claims, 
such  failure  of  the  ancient  common-law  procedure  to  provide 
for  the  correction  of  errors  in  a  criminal  trial  was  based  on  a 
settled  and  universal  principle  of  jurisprudence  incorporated 
into  our  own  common  law,  and  binding  upon  our  courts,  if 
not  upon  our  legislature.  For  reasons  already  stated  we 
deem  such  contention  to  be  utterly  unsound.  Regulations 
for  enforcing  the  correct  application  of  law  in  all  criminal 
trials  are  essential  to  the  administration  of  justice,  and  a  stat- 
ute prescribing  procedure  for  that  purpose  and  requiring  the 
verdict  of  the  jury  to  be  reached  in  accordance  with  the 
settled  principles  of  law  and  justice  before  it  can  support  a 
valid  judgment  is  not  in  derogation  of  any  fundamental  doc- 
trine of  our  common  law,  nor  inconsistent  with  the  principle 
*'*  that  enforces  the  conclusiveness  of  a  valid  and  final  judg- 
ment. 

In  this  state  there  was  at  common  law  no  practice  author- 
izing a  motion  for  new  trial  after  acquittal:  State  v.  BrowUf 
16  Conn.  54.  There  was  no  practice  authorizing  such  motion 
after  the  verdict  of  a  jury  in  any  case,  civil  or  criminal. 
Statutes  enacted  in  1702  and  1762  were  construed  as  pre- 
venting courts  from  setting  aside,  on  motion,  any  verdict 
either  as  against  law  or  evidence.  In  1807,  acting  under  au- 
thority of  a  statute  authorizing  the  establishment  of  rules  of 
practice,  this  construction  was  modified  and  provision  made 
for  granting  new  trials,  on  motion,  for  errors  in  law:  Rules  of 
Practice,  3  Day,  28,  29;  and  in  1816  this  court  substantially 
overruled  the  old  construction,  and  held  that  the  superior 
court  might  grant  motions  for  new  trial  and  reserve  the  ques- 
tions raised  by  such  motions  for  advice  of  this  court:  BarthoU 

omew  V.  Clark,  1  Conn.  472.     This  decision  was  confirmed  and 
▲ji.  St.  Ekp.,  Vol.  XLVIIL— U 
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Its  effect  somewhat  modified  by  the  Revision  of  1821,  page  54. 
Such  motion  and  review,  however,  was  not  a  matter  of  right. 
In  1830  the  right  to  a  motion  for  a  new  trial,  reviewable  by 
this  court,  was  given  by  statute  to  parties  in  all  civil  actions 
^aggrieved  by  the  decisions  of  the  court  on  questions  of  law 
li,Tising  in  the  trial:  Pub.  Acts,  1822-35,  p.  288;  and  the  same 
year  another  statute  authorized  a  motion  for  new  trial  by  the 
•defendant  in  criminal  causes,  in  the  same  manner  as  in  civil 
-actions:  Pub.  Acts,  1822-35,  p.  283.  And  in  1886  the  legis- 
ilature  wisely  extended  this  authority,  with  the  permission  of 
VliB  trial  judge,  to  the  state. 

2.  The  defendant  urges  that  the  act  of  1886,  incorporated 
into  the  General  Statutes  as  section  1637,  only  authorizes 
an  appeal  by  the  state  after  judgment  by  the  court,  without 
the  intervention  of  a  jury,  and  does  not  authorize  an  appeal 
in  the  nature  of  a  motion  for  a  new  trial  after  acquittal. 

There  is  no  ground  for  such  a  construction.  The  language 
of  the  statute  is  as  explicit  as  its  meaning  is  plain.  In  the 
Revision  of  1875,  page  448,  the  title  relating  to  civil  actions 
provided  that  "upon  the  trial  of  all  matters  of  fact  .... 
**•  whether  to  court  or  jury,  if  either  party  shall  think  him- 
self aggrieved  by  the  decision  of  the  court  upon  any  question 
of  law  arising  in  such  trial"  he  may  make  a  motion  for  a  new 
trial,  stating  therein  the  questions  of  law  so  decided,  and  the 
court  shatt  grant  a  rule  to  show  cause,  and  reserve  said  mo- 
tion and  rule  for  the  advice  of  the  supreme  court  of  errors. 
The  title  relating  to  crimes  and  criminal  prosecutions 
provided  that  "any  defendant  in  a  criminal  prosecution,  ag- 
grieved by  any  decision  of  the  superior  court  upon  the  trial 
thereof,  ....  may  be  relieved  by  motion  for  new  trial .... 
in  the  same  manner  and  with  the  same  effect  as  in  civil  ac- 
tions": Revision  of  1875,  p.  539.  The  act  of  1882  provided 
that  "all  questions  of  law  arising  on  the  trial  of  any  cause 
....  which  may  now  by  law  be  carried  to  ...  .  the  su- 
preme court  of  errors  for  revision  by  motion  for  a  new  trial 
....  shall  hereafter  be  removed  to  such  higher  court  by  an 
jippeal  from  the  judgment  of  the  court  ....  and  no  motions 
for  a  new  trial  shall  hereafter  be  allowed":  Pub.  Acts,  1882, 
p.  144.  The  act  of  1886  provided  that  "  appeals  from  the 
rulings  and  decisions  of  the  superior  court  upon  all  questions 
of  law  arising  on  the  trial  of  criminal  causes  may  be  taken 
hy  the  state,  with  the  permission  of  the  presiding  judge,  to 
the  supreme  court  of  errors,  in  the  same  manner  and  to  the 
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same  effect  as  if  made  by  the  accused":  Pub.  Acts,  1886,  p. 
660.  These  several  provisions  of  law  were  incorporated  with- 
out substantial  change  in  the  General  Statutes  of  1888,  and 
in  express  terms  provide  for  a  new  trial  upon  motion  of  the 
state,  as  well  as  upon  motion  of  the  accused :  State  v.  Clerkiny 
58  Conn.  98.  The  preliminary  claim  of  the  defendant  can- 
not be  sustained,  and  the  appeal  is  properly  before  us. 

The  fifth  assignment  of  error  is  as  follows:  "The  court 
erred  in  excluding  the  following  question  asked  by  Mr.  Doo- 
little  of  the  same  witness  [Moses  C.  White]:  'You  examined 
the  uterus  in  this  case  under  the  condition  you  testified  to. 
You  made  the  post-mortem  and  examined  the  uterus  in  this 
case,  and  liave  described  its  condition.  Now,  I  wish  to  ask 
you  whether  from  your  examination  of  the  body  and  the 
***  uterus,  in  your  opinion  the  wounds  which  you  have  de- 
scribed upon  the  wall  of  the  uterus  were  self-inflicted.' " 

The  finding  details  in  full  the  facts  in  the  case  claimed  to 
have  been  proved  by  the  state  and  by  the  defense.  The  vic- 
tim of  the  crime  charged  was  a  woman,  whose  death  was 
caused  by  a  lacerated  wound  in  the  uterus,  made  by  some 
instrument  used  in  the  production  of  an  abortion  shortly 
prior  to  her  death.  The  defendant  was  a  practicing  physi- 
cian whom  the  deceased  consulted  for  the  first  time  when  she 
decided  on  suflfering  an  abortion.  The  testimony  introduced 
in  chief  by  the  state  was  sufficient  to  justify  the  jury,  if  they 
believed  the  witnesses,  in  drawing  an  inference  of  the  defend- 
ant's guilt.  The  testimony  introduced  by  the  defendant 
consisted  mainly  in  contradictions  of  the  state's  witnesses; 
the  most  important  contradiction  being  that  of  the  accused 
himself,  who  denied  having  performed  any  operation  upon 
the  deceased,  and  stated  that  in  attending  the  deceased  dur- 
ing her  last  illness  caused  b}'  the  abortion  and  superintending 
her  delivery  of  a  dead  foetus  and  after  birth,  he  acted  only 
as  an  honest  medical  practitioner  would  act  when  called  to 
attend  a  woman  suffering  from  such  injuries.  He  said  the 
injuries  were  inflicted  by  the  deceased  herself,  and  offered 
testimony  claimed  as  tending  to  show  that  she  was  familiar 
with  the  mode  of  producing  abortion  by  mechanical  means, 
and  also  testimony  that  the  deceased  stated  she  had  inflicted 
the  injury  herself  and  had  made  tliis  statement  subsequent 
to  her  dying  declaration  testified  to  by  the  state's  witnesses 
in  which  she  charged  the  defendant  with  having  produced 
the  abortion.      Upon  rebuttal  the  state  called  the  witness 
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Moses  C.  White,  a  practicing  physician  and  medical  exam- 
iner for  the  county,  who  had,  as  such  public  officer,  per- 
formed an  autopsy  on  the  body  of  the  deceased.  Dr.  White 
had  been  previously  examined  by  the  state  and  cross-exam- 
ined by  the  defense,  as  a  medical  expert.  It  is  patent  that 
under  these  circumstances  the  opinion  of  Dr.  Wliite  as  a 
medical  and  surgical  expert,  upon  the  question  whether  the 
wound  he  had  examined  and  described  to  the  jury  was  so 
situated  and  of  such  a  nature  as  to  render  its  self-infliction 
***  impracticable,  was  admissible  evidence.  It  is  true  that 
a  wound  may  be  so  situated  that  the  practicability  of  self- 
infliction  is  an  inference  which  all  men  are  competent  to 
draw,  requiring  no  peculiar  knowledge  or  experience,  and 
therefore  not  a  proper  subject  of  expert  testimony.  But  to 
draw  such  an  inference  from  this  particular  wound  on  the 
interior  surface  of  the  womb  of  the  deceased  plainly  required 
peculiar  knowledge  and  experience  not  common  to  the  world, 
and  therefore  the  opinion  of  an  expert  founded  on  such  knowl- 
edge and  experience  is  admissible:  Taylor  v.  Town  of  Monroe^ 
43  Conn.  44;  Wharton's  Criminal  Evidence,  403.  The  im- 
portance of  the  excluded  testimony  is  no  less  clear.  The  tes- 
timony in  the  case,  as  appears  from  the  record,  was  of  such  a 
nature  that  the  question  of  the  defendant's  guilt  might  have 
wholly  turned  on  the  disputed  fact  of  self-infliction  of  the 
wound.  The  defendant  himself  relied  on  the  possibility  of 
that  fact  existing  as  a  principal  hypothesis  consistent  with 
the  evidence  and  his  own  innocence.  The  evidence  excluded 
was  relevant  to  that  fact;  justice  required  the  admission  of 
the  evidence;  what  weight  might  have  been  given  to  it  can- 
not be  known,  but  it  well  may  be  that  the  opinion  of  Dr. 
White  would  have  convinced  the  jury  that  the  wound  was 
not  self-inflicted,  and  that  there  remained  no  reasonable 
hypothesis  consistent  with  the  evidence  and  the  innocence  of 
the  prisoner.  The  exclusion  of  legal  evidence  which  the 
court  can  see  might,  if  admitted,  have  justly  changed  the 
result,  is  an  error  which  destroys  the  judicial  value  of  the  ver- 
dict, and  demands  a  new  trial. 

It  is  not  necessary  to  comment  in  detail  upon  the  other 
errors  assigned.  Whether  such  as  are  well  taken  might,  if 
standing  by  themselves,  furnish  sufficient  ground  for  a  new 
trial  in  this  case  is  immaterial;  there  is  no  need  for  strength- 
ening the  conclusion  that  the  course  of  trial  and  verdict  of 
the  jury  was  not  in  accordance  with  law. 
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The  record  in  this  case  is  faulty  in  some  respects,  to  which 
attention  should  be  called.  The  appeal  contains  four  or  five 
pages  of  printed  matter  called  "State's  claim  as  to  errors  in 
the  charge  of  the  court,  '®*  and  exceptions  thereto,"  consist- 
ing mainly  of  argumentative  comments  on  the  charge  of  the 
court.  This  is  not  that  distinct  statement  of  the  special 
errors  complained  of  which  the  statute  requires.  A  similar 
fault  appears  in  the  appeal  in  State  v.  Smith,  65  Conn.  283, 
tried  at  this  term;  and  a  much  more  flagrant  instance  oc- 
curred at  a  recent  term.     Such  practice  cannot  be  permitted. 

The  permission  of  the  presiding  judge  allowing  the  state 
to  take  this  appeal  does  not  appear  in  the  record.  It  did 
not  appear  in  the  record  in  State  v.  Clerkin,  58  Conn.  98,  al- 
though in  that  case  the  fact  that  the  permission  was  granted 
at  the  time  of  the  judgment  appealed  from  was  known  to  this 
court.  We  think  the  authority  of  Reboul  v.  Chalker,  27  Conn. 
128,  requires  us  to  treat  the  finding  of  facts  by  the  presiding 
judge,  for  the  purpose  of  appeal,  as  sufficient  evidence  that 
the  necessary  permission  was  granted;  but  we  do  not  think 
the  formal  permission  is  properly  omitted  from  the  record. 
Without  passing  on  questions  suggested  in  argument,  but 
which  caimot  be  decided  on  this  appeal,  we  think,  as  a  matter 
of  practice  certainly,  that  in  all  appeals  under  section  1637 
the  permission  of  the  presiding  judge  should  be  asked  and 
granted,  and  a  formal  record  thereof  made  at  the  time  of  the 
judgment;  and  that  the  accused,  if  in  custody,  should  then 
be  admitted  to  bail. 

There  is  error  in  the  judgment  of  the  superior  court,  and  a 
new  trial  is  granted. 

In  this  opinion  the  other  judges  concurred. 


Jeopardy — Appeal  by  the  State  after  Acquittal. — This  case,  In  its 
view  of  former  jeopardy,  stands  out  in  bold  relief  against  the  commonly 
understood  meaning  of  what  constitutes  once  in  jeopardy.  If  a  person  tried 
for  a  crime  is  not  put  "  in  jeopardy"  until  tlie  case  has  been  tried  and  finally 
determined  on  appeal,  the  question  as  to  whether  the  prisoner  had  once 
been  in  jeopardy  would  be  of  little  or  no  practical  consequence,  because  the 
judgment  of  the  appellate  court  either  way  would  forever  end  the  matter. 
Such  a  judgment  would  conclude  all  parties  and  every  question  connected 
with  the  case,  and  we  conceive  that  the  danger  or  jeopardy  against  which 
the  law  intends  to  shield  the  accused  commences  long  before  the  final  deter- 
mination on  appeal.  Just  when  a  person  on  trial  for  a  crime  is  first  put  in 
jeopardy  within  the  meaning  of  the  constitutional  guaranty  is  a  question 
upon  which  there  has  been  some  diversity  of  judicial  opinion.  One  view  is 
that  the  jeopardy  begins  only  after  verdict,  but  the  better  one  is  that,  when 
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the  jnry  being  fall  is  sworn,  and  added  to  the  other  branches  of  the  court, 
and  all  the  preliminary  things  of  record  are  ready  for  the  trial,  the  prisoner 
has  reached  the  jeopardy  from  the  repetition  of  which  the  constitutional  rule 
protects  him.  But,  whatever  diflferences  of  opinion  may  exist  as  to  this, 
all  the  authorities  are  agreed  that  no  jeopardy  attaches  until  the  jury  have 
been  impaneled  and  sworn:  See  monographic  note  to  State  v.  McKee,  21 
Am.  Dec.  505,  507,  on  what  is  "in  jeopardy."  A  defendant,  therefore,  is 
placed  in  apparent  jeopardy  when  he  is  placed  on  trial  before  a  competent 
court  and  a  jury  impaneled  and  sworn.  "His  jeopardy  is  real,  unless  it 
shall  subsequently  appear  that  a  verdict  could  never  have  been  rendered, 
by  reason  of  the  death  or  illness  of  the  judge  or  a  juryman,  or  that  after 
due  deliberation  the  jury  could  not  agree,  or  by  reason  of  some  other  like 
overruling  necessity  which  compels  their  discharge  without  the  consent  of 
the  defendant":  Notes  to  State  v.  McKee,  21  Am.  Dec.  505;  McDonald  v. 
State,  24  Am.  St.  Rep.  742.  The  trial  to  constitute  jeopardy  must,  of 
course,  be  upon  a  valid  indictment.  An  arraignment  on  a  void  indictment 
is  no  jeopardy,  and  an  acquittal  thereon  is  no  bar:  Note  to  McQinnis  v. 
State,  49  Am.  Dec.  705.  Jeopardy  will  not  attach  on  the  bringing  in  of  a 
verdict  of  acquittal  or  conviction  on  an  insufficient  indictment  until  a  judg- 
ment has  been  entered  thereon:  Harp  v.  State,  59  Ark.  113.  The  fifth 
amendment  to  the  constitution  of  the  United  States  and  the  state  constitu- 
tions  provide  that  no  person  shall  be  twice  put  in  jeopardy  for  the  same 
offense,  and  it  is  generally  understood  that  when  an  accused  has  been  once 
placed  on  trial  upon  a  valid  indictment  or  information  before  a  legal  jury, 
and  in  a  court  of  competent  jurisdiction,  he  has  been  placed  in  jeopardy, 
and  cannot  again  be  tried  for  the  same  offense,  unless  the  jury  was  pre- 
vented from  rendering  a  verdict  by  some  legal  necessity:  People  v.  Smalling, 
94  Cal.  112.  And,  if  jeopardy  has  attached,  the  defendant  cannot  be  de- 
prived of  the  benefit  of  such  jeopardy  by  the  refusal  of  the  court  to  proceed 
to  render  judgment,  and  its  dismissal  of  the  charge,  even  though  the  court 
is  aware  that  by  reason  of  an  error  of  law  committed  on  the  trial,  or  by  rea- 
son of  the  inefficiency  of  the  evidence  to  support  the  charge,  a  mistrial  will 
be  the  necessary  result:  People  v.  Ny  Sam  Chung,  94  Cal.  304;  28  Am.  St. 
Rep.  129. 

The  law  almost  universally  prevalent  is  that  a  verdict  of  acquittal  in  a 
criminal  case  is  final  and  conclusive,  and  that  there  can  be  no  new  trial  of  a 
criminal  prosecution  after  an  acquittal  in  it:  People  v.  Corning,  2  N.  Y.  9; 
49  Am.  Dec.  364,  and  note,  showing  that,  by  the  just  interpretation  of  that 
provision  of  the  statute  which  gives  to  the  people  the  right  of  appeal  in 
criminal  cases,  it  must  be  confined  to  those  cases  in  which  errors  in  the  pro- 
ceedings may  occur  before  legal  jeopardy  has  attached  to  the  accused. 
The  law  that  no  appeal  can  be  taken  by  the  people  in  a  criminal  case  has 
been  changed  by  statute  in  some  of  the  states:  Note  to  People  v.  Corning, 
49  Am.  Dec.  368;  monographic  note  to  State  v.  Solomons,  27  Am.  Deo.  478, 
on  whether  a  verdict  of  acquittal  can  be  set  aside;  but,  generally  speaking 
such  statutes  do  not  authorize  a  judgment  of  acquittal  to  be  stayed,  re- 
versed, or  otherwise  affected  by  the  state's  appeal.  Such  an  appeal  seenu 
to  be  designed  merely  for  the  purpose  of  correcting  errors  prejudicial  to 
the  due  and  uniform  administration  of  criminal  law — to  determine  the  law 
for  future  guidance.  It  seems,  also,  that  questions  of  law  only  are  to  be 
reviewed  on  the  appeal,  and  that  the  state  cannot  appeal  where  the  ques- 
tion is  one  of  fact;  and  it  is  quite  clear  that,  where  there  is  a  provision  in 
the  constitution  of  a  state  tliat  no  person  shall,  after  acquittal,  be  again  tried 
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for  the  same  offense,  a  statute  giving  the  prosecution  a  right  of  appeal  after 
acquittal  on  a  valid  indictment  or  information  is  utterly  void:  See  mono- 
graphic note  to  State  v.  Solomons,  27  Am.  Dec.  478,  479.  It  seems  clear,  in 
the  light  of  all  authority  on  the  subject,  that,  in  the  absence  of  an  express 
provision  of  the  statute  authorizing  it,  no  appeal  ought  to  be  allowed  on  the 
part  of  tlie  state,  when  the  accused  has  been  tried  and  acquitted,  except 
for  the  purpose  of  future  guidance  as  to  questions  of  law.  In  the  absence 
of  statute,  a  verdict  of  acquittal  is  final,  whether  it  be  due  to  a  misdirection 
of  the  judge  on  a  question  of  law,  a  mistake  of  the  jury,  their  refusal  to  obey 
the  instructions  of  the  court,  erroneous  instructions,  disregard  of  the  evi» 
dence,  or  any  other  like  cause.  It  can  never  afterward,  on  the  application 
of  the  prosecutor,  in  any  form  of  proceeding,  be  set  aside  and  a  new  trial 
granted  on  any  ground  except,  possibly,  that  of  fraud:  Note  to  State  v.  Solo- 
mons, 27  Am.  Dec.  472,  474. 

It  is  true  that  the  fifth  and  sixth  amendments  to  the  constitution  of  the 
United  States,  relating  to  criminal  prosecutions,  were  not  designed  as  lim- 
its upon  the  state  governments  in  reference  to  their  own  citizens,  but 
exclusively  as  restrictions  upon  the  federal  power:  Twitchdl  v.  Common' 
wealth,  7  Wall.  321;  yet  the  practice  in  the  federal  courts,  so  far  as  it  con- 
cerns putting  an  accused  person  in  jeopardy  more  than  once  for  the  same 
offense,  in  violation  of  the  fifth  amendment  to  that  constitution,  is  practi- 
cally very  much  like  that  in  the  state  courts,  and  the  discharge  of  a  jury 
from  giving  any  verdict,  whenever,  in  the  opinion  of  the  court,  there  is  a 
manifest  necessity  for  the  act,  or  the  ends  of  public  justice  would  otherwise 
be  defeated,  and  a  trial  by  another  jury,  does  not  put  the  defendant  twice 
in  jeopardy  for  the  same  offense  within  the  meaning  of  the  fifth  amendment: 
Thompson  v.  United  States,  155  U.  S.  271. 

Witnesses. — A  Physician  may  give  his  opinion  of  the  cause  of  decedent's 
death,  after  having  made  a  post-mortem  examination  of  the  body,  on  the 
trial  of  an  indictment  for  murder  caused  by  an  attempt  to  procure  an  abor- 
tion: State  V.  Smith,  32  Me.  369;  54  Am.  Dec.  578,  He  may  express  an 
opinion  as  an  expert  touching  the  probable  effect  of  wounds  such  as  other 
witnesses  have  described,  with  reference  to  their  adequacy  and  tendency  to 
produce  death,  tliough  he  has  never  seen  nor  examined  the  wounds  himself  i 
Von  Pollnitz  v.  State,  92  Ga.  16;  44  Am.  St.  Rep.  72. 
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Skrvices  or  Materials  Furnished  as  a  Free  Gift— Actiok  for. —It  two 
persons  are  in  the  habit  of  furnishing  materials  or  service  to  each  other 
nnder  the  mutual  understanding  that  such  reciprocal  favors  are  a  freat 
gift,  no  cause  of  action  can  exist  in  favor  of  one  against  the  other  for 
the  value  of  such  services  or  materials. 

Bkbvices  and  Expenditures — Action  for — Relation  of  Husband  ani> 
Wife. — A  man  living  with  a  woman  in  the  relation  of  husband  and 
wife,  wliether  legally  married  to  her  or  not,  does  not  have  a  right  of 
action  against  the  woman  for  the  value  of  shelter,  food,  and  clothing; 
given  her  during  the  continuance  of  that  relation,  unless  by  virtue  of 
some  express  agreement,  as  such  relation  implies  a  free  interchange  of 
support  and  service. 
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Executors  akd  Administbatoiw— Claim  for  ExpKNDiTxmEa  durino  Ex- 
ISTENCB  OF  Relation  as  Husband  and  Wife. — A  man  living  with  a 
woman  in  the  relation  of  husband  and  wife,  whether  legally  married  to 
her  or  not,  has  no  claim  on  the  woman's  estate,  after  her  death,  for  the 
value  of  shelter,  food,  and  clothing  given  her  during  the  continuance  of 
that  relation,  in  the  absence  of  any  express  agreement  to  that  efifect. 

Actions— Distinction  between  Cause  of  and  Agoravation  of  Dam- 
ages.— The  distinction  between  a  personal  injury  as  a  cause  of  action, 
and  the  incidental  aggravation  of  the  damage  following  that  injury  as  a 
cause  of  action,  independently  of  the  injury,  should  not  be  overlooked. 

Abatement— Relation  of  Husband  and  Wife — When  Action  Arising 
out  of  Pjersonal  Wrong  does  not  Survive. — If  a  woman,  having  a 
lawful  husband  living,  represents  to  another  man,  in  ignorance  of  this 
fact,  that  she  is  single,  and  thereby  induces  him  to  assume  and  main- 
tain toward  her  the  status  of  husband,  the  deception  is  an  injury  to 
him  complete  with  the  consummation  of  the  void  marriage,  and  gives 
him  a  right  of  action  against  her  for  any  pecuniary  loss  sustained  by 
the  fraud.  His  expenditures  for  her  shelter,  food,  and  clothing  simply 
aggravate  the  damages  caused  by  the  deceit,  and  the  cause  of  action, 
being  founded  wholly  on  a  private  wrong,  does  not  survive  against  her 
legal  representatives,  where  she  acquired  no  property  by  her  tort, 
though  she  did  derive  a  benefit. 

Abatement — Survival  of  Action  Arising  out  of  Personal  Wrong. — A 
right  of  action  arising  out  of  a  personal  injury  does  not  survive  against 
the  wrongdoer's  legal  representatives,  unless  he,  by  the  wrongful  act, 
acquired  specific  property,  by  which,  or  by  the  proceeds  of  which,  the 
assets  in  the  hands  of  such  representatives  have  been  increased.  That 
benefit  resulted  to  him,  or  that  he  was  saved  expense,  by  which  hi* 
estate  has  been  increased,  is  not  enough. 

Appeal  from  the  doings  of  commissioners  upon  the  estate 
of  Lizzie  Ferguson,  deceased. 

Eugene  C.  Dempsey,  for  the  appellant. 

William  H.  Williams,  for  the  appellee. 

'•*  Hamersley,  J.  Harrison  Ferguson  and  Lizzie  Sey- 
mour intermarried  October  27,  1891,  and  cohabited  as  man 
and  wife  until  the  death  of  the  latter,  April  26,  1893.  At  the 
time  of  the  marriage  and  during  its  continuance  Lizzie  Sey- 
mour had  a  lawful  husband  living;  she  induced  Ferguson  to 
marry  her  by  falsely  representing  to  him  that  she  was  a  sin- 
gle woman,  and  thereafter  and  until  her  death  caused  him  to 
believe  that  he  was  her  lawful  husband;  during  this  cohab- 
itation, he,  relying  on  the  said  representations,  furnished  her 
with  board,  lodging,  medical  attendance,  and  other  necessa- 
ries, of  the  value,  in  the  whole,  of  seven  hundred  and  forty- 
nine  dollars  and  fifty-one  cents.  Upon  the  death  of  Lizzie 
Seymour  the  estate  was  represented  by  the  administrator  to 
be  insolvent,  and   commissioners  thereon   were  appointed. 
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Ferguson  presented  to  the  commissioners  a  claim  against  the 
estate,  based  on  the  above  facts.  The  commissioners  allowed 
on  this  claim  the  sum  of  four  hundred  and  twenty-nine  dol- 
lars and  seventy-seven  cents.  Robert  Payne,  a  brotlier,  heir 
at  law,  and  creditor  of  the  intestate,  appealed  to  the  superior 
court  from  the  doings  of  the  commissioners  *®®  in  allowing 
the  claim.  In  the  superior  court  Ferguson  filed  a  statement 
of  claims,  setting  out  in  detail  the  above  facts,  and  accom- 
panied by  a  bill  of  particulars.  To  this  statement  of  claims 
Payne  demurred.  The  court  sustained  the  demurrer,  and 
gave  judgment  disallowing  the  claim.  This  is  an  appeal  by 
Ferguson  from  that  judgment,  and  the  only  reason  assigned 
is,  that  the  court  erred  in  sustaining  the  demurrer. 

The  presentation  of  the  claim  is,  in  effect,  an  action  by 
Ferguson  against  the  administrator  of  Lizzie  Seymour's 
estate;  the  appellant  in  error  represents  the  plaintiff,  and  the 
appellee  in  error  the  defendant;  the  judgment  sustaining  the 
demurrer  is  a  judgment  that  the  plaintiff,  on  the  facts  recited, 
has  no  cause  of  action  against  the  defendant. 

It  is  claimed  on  behalf  of  the  plaintiff' that  these  facts  show 
he  had  a  cause  of  action  against  Lizzie  Seymour  during  her 
life;  that  such  cause  of  action  was  essentially  and  in  sub- 
stance for  a  breach  of  contract  obligation  implied  by  law  from 
the  facts,  and  therefore  survived  against  her  administrator. 
It  is  claimed  on  behalf  of  the  defendant  that  the  plaintiff, 
for  the  special  redress  sought  in  the  claim,  had  no  cause  of 
action  against  Lizzie  Seymour  during  her  life;  or,  if  such 
cause  of  action  existed,  it  was  for  a  private  wrong  or  injury 
to  the  person,  and  therefore  does  not  survive  against  the 
administrator. 

In  discussing  whether  the  plaintiflF  had  a  cause  of  action 
against  the  intestate  during  her  life  for  the  special  redress 
now  sought,  the  determination  of  the  nature  of  such  cause 
of  action,  i.  e.,  whether  founded  substantially  on  a  private 
wrong,  or  on  some  contract  or  quasi  contract  obligation,  is 
necessarily  involved.  The  precise  question  therefore  pre- 
sented is  this:  Does  a  man  living  with  a  woman  in  the  rela- 
tion of  husband  and  wife  have,  under  any  circumstances, 
unless  by  virtue  of  some  express  agreement,  a  right  of  action 
against  the  woman  for  the  value  of  shelter,  food,  and  cloth- 
ing given  her  during  the  continuance  of  that  relation? 

Tlie  statement  of  the  question  would  seem  to  compel  an 
answer  in  the  netjative.     The  relation  of  husband  and  wife 
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*•*  involves  a  mutual  understanding  that  the  man  shall 
furniph  support  and  the  woman  shall  furnish  services,  not  for 
hire,  but  as  a  free  gift;  all  consideration  of  the  value  of  such 
Biipport  or  service,  whether  absolute  or  comparative,  is  ex- 
cluded by  the  fact  of  this  relation.  It  is  a  settled  principle 
of  law  that  where  two  persons  are  in  the  habit  of  furnishing 
materials  or  service  to  each  other  under  the  mutual  under- 
standing that  such  reciprocal  favors  are  a  free  gift,  no  cause 
of  action  can  exist  in  favor  of  one  against  the  other  for  the 
value  of  such  materials  or  service:  Potter  v.  Carpenter,  76 
N.  Y.  157. 

In  this  case  no  possible  doubt  could  arise  except  for  the 
confusion  caused  by  the  peculiar  nature  of  the  legal  status  of 
husband  and  wife.  The  relation  of  husband  and  wife,  i.  e., 
the  cohabitation  as  man  and  wife,  is  a  question  of  fact  deter- 
mined by  the  will  of  the  parties;  the  status  of  husband  and 
wife  is  a  question  of  law  determined  by  the  absolute  man- 
date of  the  state.  The  status  may  exist  in  law  without  the 
relation  in  fact;  and  the  relation  may  exist  at  the  will  of 
the  parties  independently  of  the  legal  status,  and  is  then 
unlawful  so  far  and  only  so  far  as  illicit  intercourse  is  in- 
volved. The  existence  in  fact  of  that  relation,  on  general 
principles  of  law,  expressly  negatives  any  cause  of  action  in 
one  against  the  other  for  the  value  of  the  reciprocal  gifts  of 
support  and  service,  whether  the  relation  as  carried  on  is 
legal  or  illegal.  It  may  be  knowingly  illegal  on  the  part  of 
both,  or  innocently  illegal  on  the  part  of  both,  or  innocently 
illegal  on  the  part  of  one  only;  but  in  either  case  the  legal 
effect  of  the  reciprocal  gifts  of  one  to  the  other  is  determined 
by  the  fact  of  the  relation  and  is  the  same;  except  that  when 
the  relation  is  coincident  with  the  legal  status  of  husband 
and  wife,  such  gifts  rest  not  only  on  a  mutual  understand- 
ing proved  by  the  fact  of  the  relation,  but  also  on  the  duty 
involved  in  the  existence  of  the  legal  status:  Robhins  v. 
Potter,  11  Allen,  588. 

But  it  is  said  that  in  this  case  the  woman  has  deceived 
the  man  into  falsely  assuming  the  legal  status  of  husband, 
and  so  has  done  him  a  great  injury.  True.  And  just  here 
*•**  comes  in  the  confusion  that  has  led  some  courts  and 
text-writers  into  overlooking  the  distinction  between  a  per- 
sonal injury  as  a  cause  of  action  and  the  incidental  aggra- 
vation of  the  damage  following  that  injury  as  a  cause  of 
action  independently  of  the  injury. 
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What  is  this  wrong?  The  overt  act  is  a  deception,  a  false 
statement.  A  false  statement  made  by  one  and  believed  by 
another  is  not  per  se,  a  legal  injury  and  actionable.  If  the 
false  statement  is  the  direct  means  of  obtaining  the  property 
of  another,  there  is  a  legal  injury  to  rights  of  property,  and 
the  owner  has  an  action  for  the  property  or  its  value,  based 
on  the  fraud,  and  also  in  some  cases  on  the  implied  contract 
to  return  property,  or  the  proceeds  of  property,  which  legally 
or  equitably  belongs  to  another.  But  here  the  false  state- 
ment as  to  the  legal  status  of  the  woman  was  not  the  direct 
means  of  obtaining  any  property;  it  was  the  direct  means 
of  inducing  the  man  to  take  part  in  the  legal  form  of  mar- 
riage. The  form  was  a  nullity.  No  property  was  or  could 
be  thereby  secured.  But  the  wrong  was  complete,  the  legal 
injury  was  inflicted,  the  moment  this  invalid  marriage  was 
consummated.  The  injury  may  continue,  and  subsequent 
events  may  aggravate  the  resulting  damage,  but  they  cannot 
change  the  nature  of  the  wrong  or  alter  the  legal  injury 
which  is  the  cause  of  action.  The  legal  injury  is  not  to 
property,  but  to  the  person,  and  is  of  a  nature  entirely  sui 
generis,  owing  to  the  peculiar  nature  of  the  legal  status  of 
husband  and  wife,  and  the  far  reaching  and  complex  i)er- 
Bonal  interests  that  depend  on  the  maintenance  and  due 
observance  of  that  legal  status.  The  family  is  the  founda- 
tion of  society;  the  status  of  husband  and  wife  is  fixed  and 
regulated  by  the  state  by  virtue  of  its  inherent  right  to  set- 
tle the  foundations  of  social  order.  Indeed  the  family  and 
the  obligations  and  privileges  pertaining  to  it  reach  back  of 
all  state  regulations;  the  family  develops  the  state  and  is 
coincident  with  the  birth  of  man.  It  is  evident  that  the 
direct  injury  resulting  from  inducing  a  man  to  falsely  assume 
the  status  of  husband  is  one  absolutely  unique  and  far  reach- 
ing in  resulting  damage.  It  may  involve  establishing  a  family 
**'  that  is  no  family,  but  the  home  of  shame;  the  raising 
children  not  to  be  heirs  but  bastards;  the  surrender  of  the 
devotion  of  a  wife  for  the  services  of  a  harlot;  the  loss  for  a 
longer  or  shorter  time,  perhaps  the  total  loss,  of  all  the  priv- 
ileges, happiness,  respect,  and  honor  that  follow  the  mainte- 
nance of  a  lawful  home;  such  an  injury  is  not  analogous  to 
any  other  injury  known  to  the  law.  This  supreme  injury  the 
plaintiff  claims  to  have  suffered,  and,  because  he  has  suffered 
it,  claims  the  right  to  bring  an  action,  not  to  recover  the  direct 
resulting  damage,  but  to  recover  the  value  of  food  and  lodg- 
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ing  he  has  given  the  woman  who  inflicted  the  injury.  In 
other  words,  the  chiim  is,  that  by  reason  of  the  primary  wrong, 
the  plaintiff  for  a  year  or  more  exchanged  presents  with  the 
woman,  that  this  exchange  was  not  on  the  whole  a  remunera- 
tive transaction,  although  it  might  have  resulted  to  his  benefit; 
and  therefore  the  alleged  loss  can  be  treated  not  merely  as  an 
incident  possible  to  be  considered  in  aggravation  of  damages 
for  the  wrong,  but  as  a  substantive  injury  directly  resulting 
from  the  primary  wrong,  so  as  to  constitute  an  independent 
and  separate  cause  of  action.  The  question  might  be  refined 
by  claiming  that  each  mouthful  of  food  or  each  night's  shelter 
furnished  was  obtained  by  means  of  the  woman's  false 
statement  as  to  her  legal  status;  but  this  is  a  mere  quibble 
and  is  palpably  untrue.  Plainly  the  actual  condition  is  this 
— a  man  and  woman  live  together  on  the  distinct  mutual 
understanding  that  the  man  shall  furnish  materials  and  the 
woman  shall  furnish  services;  the  relative  value  of  one  to  the 
other  is  not  considered;  the  balance  of  gain  may  be  on  either 
side;  in  fact  it  proves  to  be  on  the  woman's  side;  he  is  the 
loser  and  she  is  the  gainer  to  the  extent  of  such  balance;  the 
man  says  the  woman  made  a  false  statement  which  he  be- 
lieved and  by  which  he  was  induced  to  live  with  her;  to  be 
sure,  this  false  statement  had  no  relation  to  the  relative  value 
of  the  materials  and  services  exchanged;  it  did  not  deceive 
him  as  to  how  the  balance  of  benefit  might  turn  ont,  and  so 
as  affecting  that  balance  did  not  injure  him,  but  did  injure 
him  in  other  ways.  The  damage  resulting  from  that  injury 
he  can  *"*  recover;  but  even  if  such  damage  can  be  enhancd 
by  proof  that  the  pecuniary  value  of  the  gifts  he  made  the 
woman  while  the  relation  of  husband  and  wife  in  fact  existed 
exceeded  the  value  of  the  gifts  she  made  him,  nevertheless, 
the  fact  remains  true  that  such  gifts  were  made  in  pursuance 
of  a  mutual  understanding  that  no  payment  for  them  should 
be  made  by  either,  and  therefore  no  implied  contract  of  pay- 
ment can  he  predicated  of  such  gifts. 

In  this  case  the  deception  which  caused  the  actionable  in- 
jury relates  to  the  legal  status  of  the  woman;  suppose  it  re. 
lated  to  her  birth.  Siie  represents  herself  of  pure  white 
blood,  when  in  fact  she  is  partly  of  Indian  or  negro  blood;  the 
man  claims  that  he  would  not  have  lived  with  her  unless  he 
had  believed  this  false  statement,  and  that  his  association 
with  a  half-breed  has  been  an  injury  to  him  in  many  ways. 
Or  suppose  she  falsely  represents  herself  as  not  related  to  him. 
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when  she  is  in  fact  his  sister,  does  the  fact  that  she  has  de- 
ceived hira  into  unconscious  participation  in  the  crime  of 
incest  give  him  an  independent  cause  of  action  for  alleged 
loss  on  the  exchange  of  materials  and  services  which  he  would 
not  have  entered  into  had  he  not  been  so  deceived?  Or  test 
the  principle  claimed  by  an  application  to  conditions  free 
from  all  complication  with  the  marriage  relation.  A  banker 
is  deceived  by  an  adventurer  into  believing  him  to  be  the 
officer  and  agent  of  a  foreign  bank;  influenced  by  this  decep- 
tion he  accepts  the  position  of  agent  for  the  bank,  holds  him- 
self out  as  such  agent,  makes  contracts  in  the  name  of  the 
bank,  and  when  the  deception  is  discovered  has  suflered  a 
grievous  loss  in  money  and  reputation.  During  the  contin- 
uance of  the  relations  between  him  and  the  adventurer,  the 
supposed  officer  of  the  foreign  bank,  and  in  pursuance  of  a  cus- 
tom prevailing  when  such  relations  exist,  he  has  made  an  ex- 
change of  presents  with  the  adventurer.  He  finds  the  value 
of  the  presents  sent  exceeds  the  value  of  the  presents  received. 
Does  the  original  deception  as  to  the  legal  position  of  the  ad- 
venturer, by  which  he  was  drawn  into  assuming  a  false  posi- 
tion so  disastrous  to  him,  furnish  an  independent  cause  *** 
of  action  for  the  recovery  of  an  alleged  loss  on  the  exchange 
of  presents? 

The  analogies  are  not  complete,  and  herein  lies  the  diffi- 
culty of  demonstrating  the  principle  which  should  control 
when  a  man,  deceived  into  a  false  assumption  of  the  status 
of  husband,  and  into  unconscious  participation  in  the  crimes 
of  adultery  and  bigamy,  and  suffering  the  irreparable  in- 
juries involved  in  such  deception,  alleges  this  deception  or 
this  injury  as  ground  for  recovering  an  alleged  balance  on 
the  exchange  of  gifts  while  living  with  the  woman  who  in- 
flicted the  injury.  There  is  no  analogy  to  such  a  case.  And, 
so  far  as  we  know,  such  a  case  has  never  been  presented  to  a 
court.  The  question  has  been  discussed  in  a  few  cases,  where 
a  woman  who  has  been  thus  injured,  and,  shut  out  from  all 
redress  for  the  injury  by  the  death  of  the  man,  has  sought  to 
make  his  estate  liable  for  the  value  of  her  services.  We  be- 
lieve this  is  the  first  instance  where  such  a  claim  has  been 
made  by  a  man,  and  have  no  knowledge  that  such  action  by 
either  man  or  woman  was  ever  brought  during  the  life  of  the 
wrongdoer.  A  court  might  be  excused,  when  the  perpetra- 
tor of  such  an  injury  has  escaped  punishment  in  life,  for 
being  acute  in  seeking  reasons  for  making  the  estate  liable 


222  Payne's  Appeal.  [Conn. 

for  some  small  fraction  of  the  resulting  damage,  especially 
when  the  claim  is  presented  by  a  woman  whose  sufferings 
from  such  an  injury  are  liable  to  be  so  much  more  severe, 
but  cannot  be  excused  for  pushing  such  acuteness  into  the 
region  of  fallacy. 

The  case  of  Higgins  v.  Breen^  9  Mo.  497,  sustains  the  the- 
ory that  a  woman  may  recover  the  value  of  her  services 
against  the  estate  of  a  man  who  has  deceived  her  into  a  false 
marriage,  if  on  the  whole  they  were  valuable.  The  supreme 
court  of  Massachusetts,  in  an  opinion  which  suggests  the 
views  we  have  indicated,  upholds  the  opposite  theory: 
Cooper  v.  Cooper,  147  Mass.  370;  9  Am.  St.  Rep.  721 ;  Grim 
V.  Carr,  31  Pa.  St.  533;  Price  v.  Price,  75  N.  Y.  244;  31  Am. 
Rep.  463.  But  all  courts  agree  that  such  action  cannot  be 
brought  against  the  estate  of  the  wrongdoer  if  the  cause  of 
action  is  in  substance  for  the  recovery  of  damages  from  a  tor- 
tious injury  to  the  person,  *®®  and  cannot  be  brought  unless 
the  same  cause  of  action  existed  against  the  wrongdoer  while 
in  life. 

The  question  has  never  been  decided  in  this  state,  and 
may  therefore  be  determined  wholly  on  principle.  For  the 
reasons  stated,  we  think  the  true  application  of  the  legal 
principles  under  which  rights  are  defined  and  causes  of  ac- 
tion are  classified,  to  the  confusing  complication  of  ordinary 
rights  with  the  peculiar  legal  status  of  husband  and  wife 
involved  in  this  question,  justify  the  following  conclusions: 
The  deception  by  which  a  married  woman  induces  a  man  to 
falsely  assume  and  maintain  the  status  of  her  husband  is 
an  injury  to  the  person  complete  with  the  consummation  of 
ths  void  marriage.  Such  injury  gives  to  the  man  a  right  of 
action  against  the  woman  for  damages  resulting  from  such 
false  assumption  of  the  status  of  husband.  A  pecuniary  loss 
sustained  by  having  in  fact  lived  with  a  woman  in  the  rela- 
tion of  husband  and  wife  may  be  considered  in  estimating 
the  damages  caused  by  this  injury;  but  such  loss,  if  it  can 
be  so  recovered  at  all  separate  from  all  other  damage,  can 
only  be  recovered  in  an  action  based  on  the  original  wrong, 
in  which  the  plaintiff  abandons  all  claim  to  any  resulting 
damage  except  this  incidental  loss;  and  therefore  the  sub- 
stantial cause  of  the  only  action  in  which  such  loss  can  be 
separately  recovered  is  the  deception  by  which  the  plaintiff 
was  induced  to  falsely  assume  the  legal  status  of  a  husband. 
Such  cause  of  action  is  founded  wholly  on  a  private  wrong, 


Jan.  1895.]  Payne's  Appeal.  223 

and  under  existing  law  cannot  survive  against  the  legal  rep- 
resentatives of  the  perpetrator. 

It  follows  from  these  conclusions  that  Ferguson  had  no 
cause  of  action  against  Lizzie  Seymour  during  her  life  for  the 
claim  he  now  presents  against  her  estate,  unless  such  claim 
is  for  damages  resulting  from  an  injury  to  the  person,  and 
in  that  case  the  cause  of  action  does  not  survive  against  her 
administrator. 

The  plaintiff,  in  support  of  his  claim,  invoked  in  argument 
the  principle  that,  where  property  has  heen  acquired  by  means 
of  a  tort,  there  may  result  a  duty,  imposed  by  law  on  the 
wrongdoer,  of  returning  the  property  or  its  proceeds,  which 
^^^  duty  may  be  enforced  by  an  action  placed  on  such  quasi 
contract. 

Such  principle  does  not  conflict  with  the  substantial  dis- 
tinction between  rights  founded  in  tort  and  in  contract — a 
distinction  ordinarily  of  easy  application.  Doubts  arise  only 
where  a  transaction  lies  within  that  field,  of  necessity  a  shad- 
owy one,  where  the  essential  element  of  the  right  passes  from 
the  domain  of  tort  to  that  of  contract.  The  principle  invoked 
has  been  somewhat  obscured  by  distinctions  not  of  substance 
but  of  form,  resulting  from  technical  rules  developed  in  the 
use  of  an  arbitrary  and  artificial  system  of  forms  of  action, 
now  happily  obsolete,  and  has  been  most  frequently  appealed 
to  when  a  claim,  as  in  this  case,  is  sought  to  be  enforced 
against  the  estate  of  a  deceased  person,  and  the  liability  of 
the  estate  depends  upon  the  question  whether  the  cause  of 
action  that  existed  against  the  person  deceased  was  in  sub- 
stance founded  in  tort  or  in  contract. 

When  such  cases  first  arose  an  attempt  was  made  to  make 
the  artificial  form  of  action  usually  adopted,  rather  than  the 
substantial  cause  of  action,  the  test  of  a  survival  of  the  suit. 
In  the  case  of  Hamhly  v.  Trott,  1  Cowp.  374,  Lord  Mansfield 
established  the  sound  rule  that  in  such  cases  the  substance 
and  not  the  form  might  control;  but  in  the  ardor  of  vindica- 
ting his  position  he  used  language  and  illustrations  that  led 
others  to  draw  conclusions  the  decision  did  not  justify;  and 
Judge  Swift  in  his  Digest  relies  on  this  case  in  support  of  a 
broad  statement  of  the  rule:  1  Swift's  Digest,  448.  In  Phil' 
lips  V.  Hovifray,  L.  R.  24  Ch.  Div.  439,  the  language  of  Lord 
Mansfield  was  pressed  in  support  of  the  claim  that  when,  by 
means  of  a  tort,  the  wrongdoer  benefits  himself  and  saves 
the  payment  of  money  he   might  otherwise  have  paid,  al- 
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though  no  specific  property  is  acquired  and  added  to  liis 
estate,  yet  a  right  of  action  for  the  amount  of  such  benefit 
survives  against  the  executor  of  the  wrongdoer;  but  the  court 
held  that  Hambly  v.  Trottf  1  Cowp.  374,  did  not  justify  such 
claim. 

The  principle  involved  is:  In  the  case  of  a  tort  directly 
resulting  in  the  wrongful  acquisition  of  property,  the  law 
imposes  on  the  wrongdoer  the  duty  of  returning  that  prop 
erty  *®*  to  the  owner;  this  duty  may  be  treated  as  a  quasi 
contract,  and  the  neglect  to  perform  it  may  become  a  breach 
of  such  contract;  in  such  case  the  damage  resulting  from 
the  tort  is  substantially  the  value  of  the  property,  and  the 
damage  resulting  from  the  breach  of  contract  is  substan- 
tially measured  in  the  same  way;  and  so,  for  determining 
the  question  of  survival,  the  substantial  cause  of  action  may 
properly  be  treated  as  founded  in  contract,  although  the  form 
of  action  might  sound  in  tort.  But  such  principle  cannot 
apply  unless  property  is  acquired;  merely  deriving  benefit 
from  the  tort  is  not  sufficient;  for  otherwise  we  must  hold 
that  every  tort  by  which  the  wrongdoer  is  benefited  is  also, 
by  reason  of  such  benefit,  a  quasi  contract;  and  the  field  of 
pure  tort  must  be  restricted  to  such  injuries  as  are  wholly 
malicious  or  injure  another  without  entailing  any  benefit 
whatever  to  the  wrongdoer.  To  hold  this  involves  a  com- 
plete subversion  of  established  law,  already  sufficiently 
shaken  by  the  efforts  to  strain  the  principles  defining  rights 
to  serve  the  exigencies  growing  out  of  artificial  forms  of  ac- 
tion. A  safe  test,  therefore,  for  determining  the  survival  of 
an  action  on  the  ground  of  substantial  cause  of  action  being 
such  quasi  contract  is,  Did  the  wrongdoer  acquire  specific 
property  by  which,  or  by  the  proceeds  of  which,  the  assets  in 
the  hands  of  his  executor  have  been  increased?  And  so,  in 
Phillips  v.  Homfray,  L.  R.  24  Ch.  Div.  439,  the  court  says: 
"  In  such  cases  the  action,  though  arising  out  of  a  wrongful 
act,  does  not  die  with  the  person.  The  property,  or  the  pro- 
ceeds or  value,  which  in  the  lifetime  of  the  wrongdoer  could 
have  been  recovered  from  him,  can  be  traced  after  his  death 
to  his  assets  and  recaptured  by  the  rightful  owner  there." 
And  also:  "It  seems  to  us  that  Lord  Mansfield  does  no  more 
than  indicate  that  there  is  a  class  of  cases  in  which  assump- 
sit can  be  brought  against  a  wrongdoer  to  recover  the  prop- 
erty he  has  taken  or  its  proceeds  or  value,  and  that  in  such 
cases  the  action  will  survive  against  the  executor." 
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Substantially  the  same  view  was  stated  by  this  court  in 
Mitchell  V.  Hotchkiss,  48  Conn.  16;  40  Am.  Rep.  146.  "All 
private  as  well  as  public  wrongs  and  crimes  are  buried  with 
the  offender.  The  *®*  executor  does  not  represent  or  stand 
in  the  place  of  the  testator  as  to  these,  or  as  to  any  acts  of 
malfeasance  or  misfeasance  to  the  person  or  property  of  an- 
other, unless  some  valuable  fruits  of  such  acts  have  been 
carried  into  the  estate."  In  Jenkins  v.  French,  58  N.  H.  533, 
the  court  says:  "The  line  of  demarcation,  separating  those 
actions  which  survive  from  those  which  do  not,  is,  that  in 
the  first  the  wrong  complained  of  affects  primarily  and 
principally  property  and  property  rights,  and  the  injuries 
to  the  person  are  merely  incidental,  while  in  the  latter  the 
injury  complained  of  is  to  the  person,  and  the  property  and 
rights  of  property  affected  are  incidental." 

There  are  indications  in  the  opinion  of  the  court,  in  some 
cases,  of  a  theory  that  a  tort  may  affect  property  in  such 
manner  that  no  action  for  any  breach  of  contract  or  quasi 
contra(<t  can  be  maintained  against  the  wrongdoer  during  his 
life,  and  yet  after  his  death  the  retention  by  his  executors  of 
the  resulting  benefits  of  the  wrong  may  give  rise  to  a  cause 
of  action  substantially  in  contract  against  the  executor  which 
did  not  exist  against  the  testator.  None  of  the  authorities 
cited  deal  directly  with  such  a  theory,  and  such  question  is 
not  raised  in  this  case. 

The  principle  the  plaintiff  invokes  does  not  apply  to  his 
case;  because  during  the  life  of  the  intestate  he  had  no  cause 
of  action  against  her  except  for  damages  resulting  from  a 
private  wrong;  the  injury  he  suffered  was  a  personal  injury, 
and  if  a  consequential  damage  to  his  personal  estate  followed 
the  injury,  it  was  so  dependent  upon  and  inseparable  from 
the  personal  injury  which  is  the  primary  cause  of  action,  that 
there  is  no  right  to  maintain  a  separate  action  in  respect  of 
such  consequential  damage.  Drake  v.  Beckham^  11  Mees.  & 
W.  316;  Vittum  v.  Gilman,  48  N.  H.  419.  The  real  reason 
and  only  ground  in  this  and  similar  cases  for  the  claim  that 
the  substantial  cause  of  action  is  a  breach  of  contract  is  to 
be  found  in  the  mandate  of  the  law  which  says  that  publio 
crimes  and  private  wrongs  shall  be  buried  with  the  offender. 
If  the  law  were  different — if  the  liability  of  an  administrator 
were  the  same  as  that  of  his  intestate  when  **•  living — no 
sane  man  would  dream  of  maintaining  that  a  breach  of  con- 
tract, express  or  implied,  is  the  substantial  cause  of  the  action 
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bj  which  the  injured  party  would  then  recover  of  the  admin- 
istrator the  damages,  or  any  part  of  the  damageSj  he  suffered 
from  the  wrong  committed  by  the  intestate.  This  law  is 
based  on  public  policy;  it  may  not  be  wise;  it  does  not  infre- 
quently work  hardships.  But  it  is  the  law.  We  cannot 
override  it;  nor  can  we  partially  escape  its  operation  by 
devising  distinctions  which,  if  extended  to  other  cases,  will 
introduce  a  dangerous  confusion  in  the  principles  that  define 
the  nature  and  extent  of  legal  rights,  and  if  not  so  extended 
will  have  no  foundation  except  the  determination  of  the  court 
to  evade  the  law. 

The  bill  of  particulars  contains  one  or  two  items  of  small 
amount  which  may  raise  a  question  of  liability  not  met  by 
the  demurrer;  but  we  understood  such  question  to  be  with- 
drawn during  argument,  and  we  do  not  think  it  is  properly 
presented  by  this  appeal. 

There  is  no  error  in  the  judgment  of  the  superior  court. 

In  this  opinion  the  other  judges  concurred. 


Services — Relation  of  Husband  and  Wife. — The  law  will  not  imply 
a  promise  of  payment  for  services  rendered  under  circumstances  indicating 
that  they  were  intended  not  to  be  paid  for:  Notes  to  Williama  v.  Hutchinson, 
53  Am,  Dec,  306;  Estate  of  Kessler,  41  Am,  St.  Rep.  80.  In  order  to  re- 
cover for  services  voluntarily  rendered,  the  plaintiff  must  affirmatively  show 
either  that  an  express  contract  for  remuneration  existed,  or  that  the  cir- 
cumstances under  which  the  services  were  rendered  were  such  as  to  indicate 
a  reasonable  expectation  that  there  would  be  compensation:  Disbrow  v. 
Durand,  54  N.  J.  L.  343;  33  Am,  St,  Rep.  678.  While  parties  live  together 
as  husband  and  wife,  no  implied  promise  can  arise  that  the  one  will  pay  for 
work  done  by  the  other.  A  woman  deceived  into  the  belief  that  she  is 
married  cannot  sustain  an  action  for  services  rendered  by  her  as  houskeeepep 
for  her  supposed  husband  while  living  with  him  as  his  wife,  and  in  ignorance 
that  her  marriage  to  him  was  void  because  the  wife  of  a  prior  marriage 
was  still  living.  If  she  has  any  remedy,  it  is  by  action  for  the  deceit  in 
inducing  her  to  marry  by  false  representations  or  by  false  promises:  Cooper 
V.  Cooper,  147  Mass.  370;  9  Am.  St,  Rep,  721. 

Abatement — Sprvival  of  Actions  foe  Torts, — An  action  for  a  wrong 
done  does  not  survive  against  the  representatives  of  the  wrongdoer,  if  be  or 
his  estate  received  no  benefit  from  the  wrong:  Oaborn  v.  Belt,  5  Denio,  370; 
49  Am.  Dec.  275;  note  to  Hecht  v,  Ukaggs,  22  Am.  St.  Rep.  194;  but,  so  far 
as  the  act  of  the  offender  is  beneficial,  his  assets  ought  to  be  answerable, 
and  his  executor  chargeable:  Note  to  Boor  v.  Lovrrey,  53  Am.  Rep.  529.  In 
Baker  v.  Crandall,  78  Mo.  584,  47  Am.  Rep.  126,  it  is  held  that  a  cause  of 
action  for  deceit  survives  to  the  legal  representatives  of  the  injured  party; 
but  in  Price  v.  Price,  75  N.  Y.  244,  31  Am.  Rep.  463,  it  is  held  that  an 
action  of  damages  for  fraud  of  the  defendant  in  inducing  the  plaintiff  to 
marry  and  cohabit  with  him,  by  means  of  false  and  fraudulent  representa- 
tions that  his  first  wife  was  dead,  is  for  injury  to  the  person,  and  does  noi 
•urvire. 
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State  v.  Conlojt. 

[65  CONNECnCDT,  478.] 

Co»STiTUTio?TAL  Law  —  Statk  AND  FEDERAL.  —  The  Constitution  of  tha 
United  Statea  is  in  reality  a  part  of  the  constitution  of  every  state,  and 
must  be  so  regarded  in  determining  the  validity  of  any  legislatir* 
act. 

CJONSTITUTIONAL  LaW  —  CONSTRUCTION  —  EsSENCI  AND  FoRM.  — In  deter- 
Tnining  whether  any  law  invades  a  right  secured  by  constitutional  en- 
actment, the  courts  look  at  the  essence  as  well  as  the  form. 

Constitutional  Law— Regulation  of  Business. — While  the  legislature 
has  power  to  regulate  business  harmless  in  its  nature,  as  well  as  that 
which  is  in  its  nature  injurious  to  the  public,  the  exercise  of  that  power 
in  the  two  cases  is  governed  by  different  principles.  The  vital  differ- 
ence is  that  in  the  former  all  citizens  have  the  right,  and  an  equal  right 
to  engage,  while  no  citizen  has  an  absolute  right  to  engage  in  the 
latter. 

Statutes — Construction.  —  "Mat"  Should  bk  Construed  as  "Shall," 
if  necessary  to  give  effect  to  an  act  and  the  context  will  permit  of  such 
construction. 

Constitutional  Law— Equality  in  Rights. — No  legislative  act  is  valid 
that  is  clearly  obnoxious  to  the  principle  of  equality  in  rights  gnaran* 
teed  by  the  bill  of  rights. 

Constitutional  Law. — The  Rights  Protected  by  the  bill  of  rights  are 
those  that  inhere  in  "the  great  and  essential  principles  of  liberty  and 
free  government,"  recognized  in  the  course  of  events  that  resulted  in 
our  independence,  and  established  by  the  adoption  of  our  constitution. 

Constitutional  Law — Equality  is  a  Protected  Right. —  Equality  un- 
der the  law  in  the  rights  to  "life,  liberty,  and  the  pursuit  of  happiness," 
is  one  of  the  rights  protected  by  constitutional  guaranty,  and  "no  man 
or  set  of  men  are  entitled  to  exclusive  public  emoluments  or  privileges 
from  the  community." 

Constitutional  Law — Sales  of  Merchandise  by  Itinerant  Peddlbrs^ 
A  statute  providing  that  no  person  shall  engage  in  any  "temporary  or 
transient  business"  for  the  sale  of  goods,  wares,  and  merchandise,  with- 
out obtaining  a  license  therefor,  and  that  the  mayor  of  any  city,  the 
warden  of  any  borough,  and  the  selectmen  of  any  town,  "may  issue  a 
license  to  such  persons  as  they  find  proper  persons  to  engage  in  such 
business,"  upon  receipt  of  a  stated  fee,  and  affixing  a  punishment  for 
its  violation,  is  unconstitutional  and  void,  as  the  legal  effect  of  it  is  to 
authorize  the  local  officers  of  each  municipality  to  grant  exclusive  priv- 
ileges to  such  persons  as  they  please  in  the  transaction  of  an  ordinary 
lawful  business,  in  which  all  have  the  right  to  engage.  There  is,  in  re- 
spect to  its  validity,  no  distinction  between  such  a  law  and  one  author- 
izing such  privileges  to  be  granted  by  subordinate  oflBcers  in  the  exercise 
of  a  mere  arbitrary  discretion  wholly  uncontrolled  by  law,  and  a  con- 
viction under  it  cannot  be  sustained. 

Prosecution  for  the  violation  of  a  statute  prohibiting  the 
sale  of  merchandise  by  itinerant  peddlers  without  a  license. 
The  defendant  was  convicted  and  sentenced,  and  appealed. 
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Charles  E,  PerJdna  and  Jeremiah  J.  Desmond^  for  the  appel- 
lant. 

Joel  H.  Reedy  8tate8*8  attorney^  for  the  appellee. 

*®'  Hamersley,  J.  "An  act  concerning  sales  of  mer- 
chandise by  itinerant  peddlers"  contains  the  following  pro- 
visions: 

"  Section  1.  The  mayor  of  any  city,  the  warden  of  any 
borough,  and  the  selectmen  of  any  town,  may  issue  a  license 
to  such  persons  as  they  find  proper  persons  to  engage  in  a 
temporary  or  transient  business,  in  one  locality,  either  in  a 
building,  tent,  or  other  premises,  for  the  sale  of  goods,  wares, 
and  merchandise,  ....  in  their  respective  cities,  boroughs, 
or  towns,  for  a  term  not  exceeding  one  year,  upon  the  appli- 
cant paying  to  such  municipal  corporation  a  fee  not  less  than 
one  dollar,  nor  more  than  one  hundred  dollars,  as  the  author- 
ity issuing  such  license  may  direct;  .... 

"  Sec.  2.  Any  person  engaging  in  any  business  mentioned 
in  section  one  of  this  act,  except  in  the  sale  of  articles  that 
are  the  product  of  a  farm  or  of  the  sea,  without  obtaining  a 
license  therefor,  shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  fined  not  less  than  seven  dollars,  nor 
more  than  two  hundred  dollars,  or  imprisoned  not  less  than 
thirty  days,  nor  more  than  six  months,  or  both":  Pub.  Acts 
of  1893,  p.  271. 

The  state's  attorney  for  Tolland  county  filed  an  informa- 
tion charging  the  defendant  with  a  misdemeanor  under  this 
act  in  the  sale  of  boots  and  shoes  at  a  store  in  the  city  of 
Rockville.  The  defendant  demurred  to  the  information  be- 
cause the  statute  is  void  as  being  contrary  to  the  provisions 
of  the  constitution  of  Connecticut,  and  of  the  constitution  of 
the  United  States,  and  to  the  principles  of  natural  justice. 
The  demurrer  was  overruled,  and  the  defendant  was  tried, 
convicted,  and  sentenced.  This  is  an  appeal  from  the  judg- 
ment of  conviction,  and  the  only  error  assigned  by  the  de- 
fendant is  the  action  of  the  superior  court  in  overruling  the 
demurrer. 

The  legislature  has  power  to  require  a  license  for  the  tran- 
action  of  any  business,  either  for  the  purpose  of  raising  *®*  a 
revenue,  or  for  the  purpose  of  regulating  the  conduct  of  such 
business,  as  public  interests  may  demand.  This  power,  how- 
ever, is,  in  the  manner  of  its  exercise,  subject  to  the  limita- 
tions embodied  in  the  constitution,  including  in  that  term 
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the  constitution  of  the  United  States,  as  well  as  that  of  Con 
necticut;  the  former,  so  far  as  it  relates  to  such  question,  ig 
in  reality  a  part  of  the  latter,  and  must  be  so  regarded  hj 
this  court  in  determining  the  validity  of  any  legislative  act 
The  question  whether  or  not  a  particular  law  is  obnoxious  to 
any  such  limitation  does  not  depend  upon  the  wisdom  of  the 
law.     We  therefore  dismiss  as  immaterial  all  considerations 
urged  in  argument  as  to  the  propriety  of  this  legislation 
and  consider  only  the  legal  effect  of  the  act,  and  the  power  of 
the  legislature  to  enact  such  a  law. 

1.  What  is  the  legal  effect  of  the  act?  The  validity  of  tho 
law  in  this  case  depends  upon  its  real  legal  effect,  and  not 
merely  upon  its  phraseology.  In  determining  whether  any 
law  invades  a  right  secured  by  constitutional  enactment,  the 
court  looks  at  the  essence  as  well  as  the  form:  In  re  Applicor 
tion  of  Clarkf  65  Conn.  17. 

The  act  is  not  an  exercise  of  the  power  of  taxation.  This 
is  too  plain  for  argument.  It  is  purely  a  trade  regulation; 
and  the  crime  of  which  the  defendant  was  convicted  consists 
solely  in  the  violation  of  such  regulation.  The  power:  1.  To 
regulate  the  conduct  of  all  business,  or  of  any  particular 
business,  harmless  in  its  nature  and  which  every  citizen  has 
the  right  to  carry  on;  and  2.  To  regulate,  even  to  the  extent 
of  prohibition,  any  business  in  its  nature  injurious  to  the 
public — is  vested  in  the  legislature  in  the  broadest  terms; 
but  the  exercise  of  that  power  in  the  two  cases  is  governed 
by  different  principles.  In  the  latter  case  the  controlling 
object  is  giving  to  the  public  that  protection  from  danger 
which  the  state  is  bound  to  give,  and  ordinarily  the  legisla- 
ture must  be  the  judge  of  the  degree  of  danger  and  of  the  re- 
quired protection.  It  may  restrict  the  business  by  requiring 
large  license  fees,  or  by  other  protective  regulations;  and  it 
may  restrict  the  conduct  of  the  business  to  a  limited  number 
of  persons,  or  to  persons  possessing  certain  qualifications,  *®® 
to  be  determined  by  public  officers  to  whom  the  administra- 
tion of  the  law  is  given — or,  in  certain  cases,  to  such  persons 
as  these  public  officers  may  select — thus  treating  the  persons 
intrusted  with  the  business  as  quasi  public  officers,  and  au- 
thorizing their  selection  on  grounds  of  special  fitness,  similar 
to  those  applicable  to  the  appointment  of  any  state  officer  or 
agent.  The  illustrations  of  such  regulations  of  a  business 
dangerous  to  the  public  are  familiar,  and  the  cases  maintain- 
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ing  the  power  of  the  legislature  to  establish  them  are  too 
numerous  to  cite. 

But  the  law  in  question  is  not  a  regulation  of  a  business 
dangerous  to  the  public,  and  does  not  come  within  the  special 
principles  applicable  to  such  regulations.  It  relates  to  all 
business  "  for  the  sale  of  goods,  wares,  and  merchandise,"  to 
the  bread  and  meat  essential  to  the  support  of  life,  and  to 
every  commodity  a  human  being  has  need  of;  the  only  dis- 
tinction made  by  the  law  is  that  between  a  business  that  is 
temporary  and  transient  and  all  other  business.  It  does  not 
define  a  "temporary  or  transient"  business.  Such  phrase 
has  no  technical  legal  meaning.  The  natural  meaning  of  the 
words  as  generally  understood  does  not  furnish  a  definite 
guide  to  what  the  statute  permits  and  what  it  prohibits.  Its 
validity  might  perhaps  be  questioned  on  the  ground  that  the 
language  used  is  too  vague  to  constitute  and  define  a  crime, 
but  that  question  was  not  discussed  in  argument.  The 
defendant  is  punished  for  selling  boots  and  shoes  in  the  con- 
duct of  a  temporary  and  transient  business.  There  is  noth- 
ing in  the  nature  of  such  business  more  dangerous  to  the 
public  when  called  temporary  than  if  called  permanent. 
There  is  no  distinction  as  to  public  danger  between  a  boot 
and  shoe  business  conducted  by  a  man  for  an  indefinite  time, 
and  the  same  business  conducted  after  his  death  by  his  execu- 
tor in  the  settlement  of  his  estate,  for  a  short  and  definite 
time.  The  statute  does  not  relate  to  any  temporary  business 
involving  dangers  peculiar  to  itself;  it  draws  no  line  of  dis- 
tinction except  between  a  business  that  is  temporary  and  one 
that  is  not  temporary.  One  is  no  more  dangerous  to  the 
public  than  the  other;  one  is  no  more  essential  to  the  conduct 
■*••  of  human  affairs  than  the  other;  indeed,  it  would  be 
impracticable  to  carry  on  the  necessary  transactions  of  life 
without  "  temporary  and  transient  business  for  the  sale  of 
goods,  wares,  and  merchandise."  It  may  be  that  future  con- 
ditions will  produce  a  general  conviction  that  any  temporary 
business  is  as  dangerous  to  public  morals  and  good  order  as 
lotteries,  disorderly  houses,  tippling  shops,  or  those  suspicious 
vagrants  who  more  than  two  hundred  years  ago  were  called 
•'  peddlers  and  petty  chapmen,"  and  whose  business  was  ab- 
solutely prohibited:  3  Colonial  Records,  435.  It  is  unneces- 
sary to  consider  how  far  the  legislature  may  anticipate 
common  experience,  in  declaring  a  business  generally  re- 
garded as  harmless  and  lawful  to  be  dangerous  to  public 
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morals  and  order;  it  is  enougli  that  the  legislature  has  made 
no  such  declaration  as  to  the  business  under  discussion.  The 
act,  therefore,  must  be  held  to  deal  with  temporary  or  tran- 
sient business  for  the  purpose  of  regulating  an  ordinary  and 
lawful  business  essential  to  the  conduct  of  human  affairs,  in 
which  all  citizens  have  an  equal  right  to  engage. 

The  legislature  has  full  power  to  regulate  such  a  business, 
but  its  regulations  must  be  governed  by  very  different  prin- 
ciples from  those  which  may  govern  the  regulations  of  a 
business  in  its  nature  dangerous  to  the  public.  In  the  one 
business  no  citizen  has  an  absolute  right  to  engage;  in  the 
other  all  citizens  have  the  right,  and  an  equal  right,  to  engage. 
The  difference  is  vital. 

What  is  the  regulation  prescribed  by  this  act?  It  is  sim- 
ply a  prohibition  of  the  business  unless  a  license  is  obtained 
from  the  officers  of  the  municipality  where  the  business  is  to 
be  conducted.  If  the  terms  on  which  such  license  should  be 
granted  were  defined,  a  different  question  would  be  pre- 
sented. If  the  legislature  believes  that  fraud  and  deception 
are  increasingly  liable  to  be  practiced  in  the  conduct  of  any 
kind  of  business,  or  of  all  business,  it  may  undoubtedly  re- 
quire, by  way  of  security  against  such  fraud  and  deception, 
the  persons  engaging  in  such  business  to  take  out  licenses 
on  terms  prescribed  by  law  and  applying  equally  to  all  citi- 
zens. In  Massachusetts,  "  an  act  to  prevent  and  punish 
**''  fraud  in  sales  of  goods,  wares,  and  merchandise  at  public 
or  private  sale  by  itinerant  vendors  and  to  regulate  such 
sales"  was  recently  passed.  The  act  attempted  to  define 
"itinerant  vendors"  so  as  to  include  ordinary  transient  busi- 
ness, provided  security  for  their  customers  by  requiring  a 
deposit  of  money  to  be  made  with  the  state,  and  by  other 
regulations,  and  required  the  amount  of  the  license  fee  charged 
to  be  ascertained  according  to  law,  and  a  license  to  be  issued 
to  whoever  complied  with  the  law.  This  act  was  held  not  to 
violate  the  Massachusetts  constitution  by  a  majority  of  the 
supreme  court:  Commonwealth  v.  Croivell,  156  Mass.  215. 
However  such  an  act  might  be  regarded  under  our  constitu- 
tion, it  is  wholly  different  from  the  act  under  discussion, 
which  not  only  forbids  the  transaction  of  the  business  with- 
out a  license,  but  permits  the  local  authority  to  grant  a  license 
to  one  and  to  refuse  it  to  another,  in  pursuance  of  a  discre- 
tion unguided  and  unrestrained  by  law.  It  says:  "  The 
mayor  may  license  such  persons  as  he  finds  to  be  proper  per- 
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eons  to  engage  in  a  temporary  business  for  the  sale  of  goods, 
wares,  and  merchandise,"  and  "  any  person  engaging  in  such 
business  without  obtaining  a  license  therefor  shall  be  guilty 
of  a  misdemeanor."  The  unrestrained  power  of  selecting 
the  favored  recipients  of  a  license  is  given  to  the  mayor;  all 
persons  who  cannot  obtain  this  special  privilege  are  forbid- 
den to  carry  on  the  business  under  a  penalty  that  may  ex- 
tend to  a  fine  of  two  hundred  dollars  and  imprisonment  in 
the  common  jail  for  six  months.  If  the  word  "may"  as  here 
used  could  be  given  the  eflfect  of  "  shall,"  the  question  would 
be  presented  in  a  little  different  form.  It  would  be  our  duty 
to  construe  "  may"  as  "  shall,"  if  necessary  to  give  effect  to 
an  act,  and  the  context  would  permit  such  construction.  But 
here  the  context  plainly  forbids  that  construction.  The  con- 
ditions of  the  act  do  not  support  a  mandate  to  issue  a  license 
upon  compliance  with  rules  established  by  law;  on  the  con- 
trary, they  clearly  provide  for  the  exercise  of  a  discretion 
unrestrained  by  law.  The  phrase,  "  such  persons  as  he  finds 
proper  persons  to  engage  in  a  temporary  business,"  is  too 
vague  to  support  any  definite  judicial  or  quasi  judicial  ac- 
tion. **^*  There  is  not  a  regulation  established  which  the 
licensees  are  bound  by  law  to  observe,  and  there  is  absolutely 
no  legal  test  and  no  indication  of  who  may  be  a  "proper  per- 
son." Without  some  test  fixed  by  law  every  person  must  be 
presumed  to  be  a  proper  person  to  conduct  an  ordinary  and 
lawful  business.  The  mayor  is  authorized  to  select  from  those 
legally  presumed  to  be  proper  persons  such  as  he  finds  proper; 
the  necessary  legal  effect  of  this  phrase  is  "  such  persons  as 
he  pleases."  So  that  if  "may"  were  construed  as  "shall," 
the  act  would  then  say,  "  the  mayor  shall  license  such  per- 
sons as  he  pleases." 

Again,  the  provision  giving  the  mayor  absolute  power  to 
fix  the  license  fee  at  one  dollar  for  one  year,  or  one  hundred 
dollars  for  one  day,  i.  e.,  to  fix  the  license  fee  so  that  it  shall 
be,  at  his  pleasure,  either  nominal  or  prohibitive,  in  connec- 
tion with  the  other  provisions,  renders  it  certain  that  the  pur- 
pose of  the  statute,  as  well  as  its  legal  effect,  is  to  authorize 
the  mayor  to  permit  or  forbid  the  transaction  of  an  ordinary 
lawful  business  at  his  pleasure.  This  purpose  of  the  act  to 
secure  to  favored  persons  special  privileges  in  the  conduct  of 
a  lawful  business,  open  of  right  to  all  citizens,  is  further  indi- 
cated by  the  provision  that  exempts  from  the  operation  of  the 
act  "  articles  that  are  the  product  of  a  farm  or  of  the  sea.** 
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"We  can  find  no  escape  from  the  conclusion  that  the  legal 
effect  of  the  act  is  to  authorize  the  local  officers  of  each  mu- 
nicipality to  grant  exclusive  privileges  to  such  persons  as 
they  please  in  the  transaction  of  a  lawful  business  essential 
to  the  conduct  of  human  affairs,  and  in  which  each  citizen 
has  an  equal  right  to  engage  for  the  support  of  life. 

2.  Has  the  legislature  power  to  enact  such  a  law?  The 
constitution  of  Connecticut  is  somewhat  peculiar  in  its  lim- 
itation of  legislative  power.  The  *'  legislative  power  of  this 
state"  is,  in  the  broadest  terms,  vested  in  the  *'  general  as- 
sembly." This  power  is,  in  a  certain  way,  defined  and  lim- 
ited by  the  provisions  dividing  the  powers  of  government  into 
distinct  departments,  and  by  those  relating  to  the  operation 
of  the  state  government  and  duties  of  particular  officers. 
***  But,  unlike  the  constitutions  of  many  states,  it  contains 
no  specific  limitations  on  the  exercise  of  legislative  power, 
except  some  slight  restrictions  in  one  or  two  recent  amend- 
ments. The  limitations,  however,  are  no  less  real,  and  per- 
haps more  efl'ective,  than  if  phrased  in  specific  terms. 

Our  bill  of  rights  constitutes  the  fundamental  condition 
on  which  all  powers  of  government  can  be  exercised.  Its 
more  definite  declarations  are  chiefly  concerned  with  the 
administration  of  justice,  especially  of  the  criminal  law,  the 
preservation  of  the  trial  by  jury,  the  protection  of  private 
property  from  confiscation  for  public  use,  the  right  of  the 
citizen  to  bear  arms,  and  the  subordination  of  the  military  to 
the  civil  power;  but  the  protection  of  the  citizen  in  the  equal 
enjoyment  of  those  essential  rights  belonging  to  citizens  of  a 
free  government  is  guaranteed,  not  in  narrow  phrases  of  de- 
tailed statement,  but  in  terms  as  broad  as  those  which  vest 
the  legislative  power  in  the  general  assembly,  or  the  judicial 
power  in  the  courts. 

The  bill  of  rights  begins  as  follows:  ''That  the  great 
and  essential  principles  of  liberty  and  free  government  may 
be  recognized  and  established,  we  declare  that  all  men, 
when  they  form  a  social  compact,  are  equal  in  rights;  and 
that  no  man  or  set  of  men  are  entitled  to  exclusive  public 
emoluments  or  privileges  from  the  community."  No  legis- 
lative act  is  law  that  clearly  and  certainly  is  obnoxious  to 
the  principle  of  equality  in  rights  thus  solemnly  made  the 
condition  of  all  exercise  of  legislative  power.  It  is  patent 
that  not  everything  that  can  be  called  a  rigiit  is  included  in 
this  guaranty.     The  protected  rights  are  those  that  inhere 
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in  "  the  great  and  essential  principles  of  liberty  and  free  gov- 
ernment," recognized  in  the  course  of  events  that  resulted 
in  our  independence,  and  established  by  the  adoption  of  our 
constitution.  The  language  used  is  purposely  broad,  as  the 
language  in  reference  to  the  absolute  power  of  legislation  is 
broad;  and  the  relation  of  limitation  to  power  can,  in  the 
nature  of  things,  be  settled  only  through  specific  applications 
as  emergencies  arise.  Among  the  principles  thus  established 
were  those  universally  accepted  as  so  essential  ***  to  free 
government  as  to  justify  the  resort  to  armed  rebellion  in  our 
war  of  independence;  and  of  these  equality  under  the  law, 
in  the  rights  to  "life,  liberty,  and  the  pursuit  of  happiness" 
was  clearly  recognized. 

Upon  the  first  establishment  of  government  in  Connecti- 
cut, reliance  for  the  security  of  civil  rights  and  liberties  was 
placed  on  the  fact  that  the  legislature,  in  which  was  concen- 
trated all  powers  of  government,  depended  on  the  free  and 
annual  election  of  the  people;  but  as  early  as  1650  the  free 
enjoyment  of  certain  "  liberties,  immunities,  and  privileges" 
was  recognized  as  essential  to  the  stability  of  common- 
wealths, and  the  denial  thereof  as  threatening  their  ruin. 
The  enjoyment  of  such  rights,  however,  was  then  recognized 
as  due  only  to  "  every  man  in  his  place  and  proportion": 
Code  1650,  p.  1.  The  full  recognition  of  the  principle  of 
equality  in  rights,  as  well  as  of  the  necessity  of  protection 
by  a  fundamental  law,  was  of  later  growth.  In  1672  the 
right  of  every  man  to  "enjoy  the  same  justice  and  law  within 
this  colony"  was  recognized:  Revision  of  1672.  These  prin- 
ciples were  embodied  in  a  statutory  declaration  of  rights, 
which  remained  substantially  unchanged  until  the  adoption 
of  our  constitution.  During  the  period  preceding  and  fol- 
lowing the  Revolution  the  conviction  became  general  that 
equality  under  the  law  in  the  enjoyment  of  certain  rights 
was  so  essential  to  free  government  that  it  must  be  defended 
against  invasion  even  from  the  law-making  power.  In  a 
proclamation  issued  June  18,  1776,  Governor  Jonathan 
Trumbull  expressed  the  conviction  of  the  colony  of  Connec- 
ticut in  maintaining  that  the  people  "form  themselves  into 
society,  and  to  set  up  and  establish  civil  government  for  the 
protection  and  security  of  their  lives  and  properties"  from 
invasion  by  those  "appointed  by  the  people,  the  guardians 
of  their  lives  and  liberties,"  and  that  the  course  of  the 
king  of  Great  Britain  in  "  depriving  us  of  our  natural,  law- 
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ful,  and  most  important  rights,  and  subjecting  us  to  the 
absolute  power  and  controul  of  himself,  and  the  British 
legislature,"  justified  a  rebellion:  15  Colonial  Records,  450. 
And  the  declaration  by  Congress,  that  equality  under  the 
*"  law  in  the  right  to  life,  liberty,  and  the  pursuit  of  hap- 
piness is  a  self-evident  truth,  was  formally  approved  by  this 
state  November  7,  1776  (1  Records  State  of  Connecticut,  3, 
243);  and  in  August,  1777,  was  ordered  to  be  recorded  at 
length  in  the  state  records  "  that  the  memory  thereof  may  be 
preserved  to  posterity":  (1  Records  Stateof  Connecticut,  367.) 
It  was  an  express  purpose  of  our  constitution  "  effectually  to 
define,  secure,  and  perpetuate  the  liberties,  rights,  and  priv- 
ileges" derived  from  our  ancestors;  and  we  deem  it  clear  that 
our  bill  of  rights  includes  this  principle  of  equality  among 
those  principles  essential  to  liberty  and  free  government,  to 
establish  which  it  declares  that  all  members  of  our  political 
society  are  equal  in  rights;  and  that  "  no  man  or  set  of  men 
are  entitled  to  exclusive  public  emoluments,  or  privileges 
from  the  community."  Our  legislation  affecting  any  impor- 
tant interest  has  been  so  generally  confined  within  the  clear 
lines  of  legislative  power  that  there  has  been  no  occasion  to 
apply  the  limitations  of  the  first  section  of  the  bill  of  rights. 
The  nearest  approach  to  a  judicial  determination  on  this 
subject  is  in  Norwich  Gas  Light  Co.  v.  Norwich  City  Gas  Co., 
25  Conn.  38,  where  the  court  holds  that  if  the  law  then  under 
consideration  can  be  fairly  viewed  as  intended  to  operate  as 
a  discriminating  restriction  upon  carrying  on  an  ordinary 
business  in  respect  to  which  the  government  has  no  exclusive 
prerogative,  it  comes  directly  within  the  definition  of  a  mo- 
nopoly, and  may  be  obnoxious  to  the  first  section  of  our  bill 
of  rights.  The  application  of  tlie  bill  of  rights,  approved  in 
that  case,  is  plainly  necessary  to  the  decision  of  this;  we  en- 
tertain no  doubt  of  its  correctness,  and  feel  bound  to  hold 
distinctly  that  an  act  of  the  legislature,  the  only  legal  effect 
of  which  is  to  grant  exclusive  privileges  in  the  conduct  of  an 
ordinary  lawful  business,  in  respect  to  which  the  government 
has  no  exclusive  prerogative,  is  obnoxious  to  the  first  section 
of  the  bill  of  rights  and  void.  Tliere  is,  in  respect  to  its 
Talidity,  no  distinction  between  such  a  law  and  one  author- 
izing such  privileges  to  be  granted  by  subordinate  officers  in 
the  exercise  of  a  mere  arbitrary  discretion  wholly  uncontrolled 
by  law. 

*•*  The  act  upon  which  the  information  against  the  de- 
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fendant  !b  based,  so  far  as  its  provisions  relate  to  the  right 
to  engage  in  any  lawful  "  temporary  or  transient"  business, 
cannot  operate  so  as  to  make  engaging  in  such  business  a 
misdemeanor,  and  therefore  the  information  does  not  show 
any  legal  offense. 

It  is  unnecessary  to  consider  the  other  grounds  on  which 
the  defendant  demurred  to  the  information. 

There  is  error  in  the  judgment  of  the  superior  court  and  it 
is  reversed. 

In  this  opinion  the  other  judges  concurred. 

Constitutional  Law— Equalitt  of  Right. —The  law  cannot  discrimi- 
nate in  favor  of  one  citizen  to  the  detriment  of  another.  The  principle  of 
equality  pervades  all  constitutions,  and  all  the  declarations  of  right  are  im* 
bued  with  the  same  spirit.  A  bill  of  rights  is  a  bill  of  equal  private  rights, 
and  to  secure  to  all  as  perfect  equality  of  privilege  and  of  burden  as  humaa 
wisdom  permits  was  the  chief  end  sought  by  the  framers  of  such  instra* 
ments.  To  this  all  other  purposes  were  incidental  and  subordinate.  Hence 
a  license  fee  cannot  be  imposed  upon  persons  while  others  of  the  same  class 
or  profession  are  exempt  under  similar  circumstances  and  conditions:  State 
T.  Hinman,  65  N.  H.  103;  23  Am.  St.  Rep.  22,  and  note.  The  right  of  a 
citizen  to  acquire,  possess,  and  protect  property  cannot  be  questioned,  and 
the  legislature  may  regulate  its  use  and  keeping:  Stevens  v.  State,  2  Ark. 
291;  35  Am.  Dec.  72.  It  may  also  regulate  callings,  when  the  public  inter- 
ests are  affected  by  general  laws  operating  alike  on  all  citizens:  Mayor  etc 
V.  Tuille,  3  Ala.  137;  36  Am.  Dec.  441.  This  authority  may  be  delegated 
to  municipal  corporation,  and  the  statute  conferring  it  has  the  same  foroe 
and  effect  within  the  corporate  limits  as  a  statute  passed  by  the  legislature 
itself:  Note  to  People  v.  Wagner,  24  Am.  St.  Rep.  146.  The  state  has 
power  to  exact  a  license  for  the  conduct  of  a  business,  and  to  charge  there- 
for: See  monographic  note  to  People  v.  Naglee,  52  Am.  Deo.  331,  discussing 
the  subject;  aud  municipal  ordinances  may.regulate  but  not  restrain  trade; 
but  where  the  power  to  tax  occupations  is  conferred,  it  is  to  be  exercised 
in  conformity  with  constitutional  restrictions.  It  is  essential  only  that  all 
persons  pursuing  the  same  occupation  shall  be  taxed  in  the  same  ratio: 
See  monographic  note  to  Robiiiaon  v.  Mayor,  34  Am.  Dec.  637,  639,  as  t« 
the  general  limitations  on  the  power  of  municipal  corporations  to  pass  ordi* 
nances.  A  license  proper  is  a  permit  to  do  business  which  could  not  law* 
fully  be  done  without  such  license:  San  Francisco  v.  Liverpool  etc  Ins.  Co., 
74  Cal.  1 13;  5  Am.  St.  Rep.  425.  A  uniform  tax  imposed  by  a  state  on  all 
sales  of  merchandise  by  peddlers  or  others  made  in  it,  whether  by  one  of 
its  own  citizens  or  by  a  citizen  of  some  other  state,  and  whether  the  goods 
sold  are  the  product  of  that  state  or  of  some  other  state,  is  valid:  Note  to 
People  V.  Naglee,  52  Am.  Dec.  333;  Woodruffs.  Parham,  8  Wall.  123.  But 
any  attempt  in  such  a  statute  to  discriminate  against  the  citizens  or  prod- 
ucts of  another  state,  in  making  such  sales,  would  be  an  attempt  to  fetter 
commerce  among  the  states  and  render  the  law  void:  Welton  v.  State,  91 
U.  S.  275;  Van  Buren  v.  Downing,  41  Wis.  122,  overruling  Morrill  v.  State, 
38  Wis.  428;  20  Am.  Rep.  12;  note  to  People  v.  Naglee,  52  Am.  Dec.  333. 
A  itatat*  forbidding  the  sale  of  foreign  or  domestic  goods,  wares,  or  mer- 
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•handise  by  any  person  as  a  hawker  or  peddler  has  been  held  to  relate  to 
the  manner  of  sale,  and  not  the  right  to  sell,  and  that  it  is  a  valid  exercise 
ef  police  power,  and  not  a  violation  of  the  right  secured  by  the  constitution 
of  acquiring,  possessing,  and  protecting  property:  CommonweaUh  r.  Qard- 
ner,  133  Pa.  St.  284;  19  Am.  St.  Rep.  645. 

Statutes — "  May"  and  "Shall." — In  construing  a  statute  "  may"  will 
be  construed  to  be  synonymous  with  "shall,"  where  the  public  or  third 
persons  have  a  claim  de  jure  that  the  power  should  be  exercised,  but  where 
this  is  not  the  case  "may"  will  not  be  construed  as  "shall":  Bansemer  v. 
Maee,  18  Ind.  27;  81  Am.  Dec.  344;  Malcolm  v.  Bogera,  6  Cow.  188;  15 
Am.  Dec.  464,  and  note;  note  to  Rafferty  r.  Central  TractiM  Co.,  30  Am. 
81.  Rep.  775. 
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Williams  v.  Kimball. 

[35  Florida,  49.] 

Descsnt. — Offsprinq  07  Slavk  Marriages  terminating  before  emanoi- 
pation  or  never  recognized  by  the  parties  thereto  after  their  emancipa- 
tion have  no  inheritable  blood,  and  cannot  inherit  property  acquired  by 
their  ancestors  after  their  emancipation. 

Ck>KFLicT  OF  Laws.— Descent  and  Heirship  of  Real  Estate  are  ezcla- 
sively  governed  by  the  law  of  the  country  within  which  it  is  actually 
situate.  No  person  can  take,  except  those  who  are  recognized  as  legit- 
imate  heirs  by  the  laws  of  that  country. 

Conflict  of  Laws. — Legitimation  in  a  foreign  country  does  not  make 
lawful  heirs  in  other  countries  of  those  born  out  of  lawful  marriage,  if  the 
common  law  or  statute  of  Merton  prevails  in  the  latter  countries,  and 
for  the  purposes  of  descent  the  different  states  of  the  United  States 
are  foreign  countries  to  each  other. 

Descent — Right  of  Bastard  to  Inherit  Land. — A  bastard,  made  capa- 
ble by  statute  of  inheriting  or  of  transmitting  inheritance  on  the  part  of 
his  mother  as  if  lawfully  begotten  of  such  mother,  is  not  thereby  ren- 
dered capable  of  taking  by  inheritance  from  collateral  kindred  upon  bia 
mother's  side. 

Cooper  &  Cooper,  for  the  appellant. 

M.  C.  Jordan  and  R.  B.  Archibald,  for  the  appellee. 

*®  LiDDON,  J.  Diana  Landsbury  (sometimes  called  in  the 
record  Diana  Landsbury  Kimball),  a  negro  woman,  who  was 
born  a  slave,  died  in  Duval  county,  Florida,  on  the  twenty- 
third  day  of  November,  1885,  seised  in  fee  simple  of  a  tract 
of  land  situated  in  said  county.  The  case  below  *^  was  an 
action  of  ejectment  brought  by  the  appellant  against  the  ap- 
pellee, who  is  in  the  possession  of  the  property,  claiming  at 
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the  husband  and  heir  at  law  of  said  Diana,  who  left  no  chil- 
dren surviving  her.     The  judgment  was  for  defendant. 

The  validity  of  the  title  of  the  defendant  is  attacked,  upon 
the  ground  that  he  is  not  the  lawful  husband  and  heir  of  the 
deceased  Diana.  In  actions  of  ejectment  the  plaintiflf  must 
recover  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  the  title  of  his  adversary.  In  view  of  the  con- 
clusion that  we  have  reached,  that  the  plaintiflf  has  shown 
no  right  of  recovery,  it  is  unnecessary  to  pass  upon  the  title 
of  the  defendant.  The  deceased  had  no  living  relatives  except 
the  appellant  Williams.  Williams  claimed  to  be  a  brother 
of  Polly  Page,  the  mother  of  said  Diana.  Both  the  appellant 
and  Polly  Page  were  born  slaves — of  the  same  slave  father 
and  mother.  Whether  they  were  the  children  of  a  customary 
slave  marriage,  or  some  other  cohabitation,  does  not  appear 
from  the  record;  but  the  said  slave  marriage  or  cohabitation, 
whichever  it  was,  terminated  before  the  emancipation  of  the 
parties  thereto.  The  only  question  necessary  to  be  consid- 
ered is  the  inheritable  capacity  of  the  appellant,  who  (the 
land  being  held  adversely)  has  made  a  quitclaim  deed  of 
the  property  to  John  Wallace,  for  whose  use  he  brings  suit. 
The  question  of  the  inheritable  capacity  of  persons  born  of 
slave  marriages  is  one  upon  which  there  has  been  consider- 
able diversity  of  opinion.  In  this  state  it  has  been  settled 
for  years  that  the  ofiTspring  of  such  marriages,  which  have 
never  been  recognized  by  the  parties  thereto  after  they  became 
free  persons,  and  capable  of  making  such  contracts  of  mar- 
riage, have  no  inheritable  blood;  they  cannot  inherit  property 
acquired  by  their  ancestors  after  *'  emancipation:  Daniel  v. 
Sams,  17  Fla.  487.  It  is  contended,  however,  that  the  plain- 
tiflf Williams  is  and  has  always  been  a  resident  of  the  state 
of  Georgia;  that  by  an  act  of  that  state  he  has  been  legiti- 
mated, and  that  thus  being  legitimate  in  Georgia  he  has  a 
status  established  by  law  which  makes  him  legitimate  in 
every  other  state  and  country.  The  eflfect  of  this  contention 
would  be  that  the  capacity  of  a  person  to  inherit  real  estate 
in  this  state  would  depend,  not  upon  our  laws,  but  upon  the 
varying  statutes  of  perhaps  a  hundred  or  more  diflferent  states 
or  countries  in  which  the  claimants  of  the  estate  might  reside. 
In  such  a  state  of  the  law,  one  a  resident  citizen  of  the  state 
would  be  excluded  as  an  heir,  but  would  be  entitled  to  share 
in  the  estate  if  he  accidentally  lived  over  the  border  line  of 
an  adjoining  state.     By  the  common  law,  which  is  law  with 
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QS,  all  questions  of  the  distribution  and  descent  of  real  estate 
must  be  determined  by  the  law  of  the  jurisdiction  in  which 
the  property  is  situated.  Speaking  upon  this  subject,  Story 
on  Conflict  of  Laws,  section  483,  says:  "  The  descent  and 
heirship  of  real  estate  are  exclusively  governed  by  the  law  of 
the  country  within  which  it  is  actually  situate.  No  person 
can  take,  except  those  who  are  recognized  as  legitimate  heirs 
by  the  laws  of  that  country;  and  they  take  in  the  proportions 
and  the  order  which  those  laws  prescribe.  This  is  the  indis- 
putable doctrine  of  the  common  law."  Such  is  even  the  more 
prevalent  view  among  the  law-writers  of  those  countries  where 
the  common  law  does  not  prevail.  "  Foreign  jurists  gener- 
ally, although  not  universally,  maintain  the  same  doctrine; 
and  accordingly  hold  that  in  cases  of  succession  ah  intestato 
we  are  to  ascertain  the  persons  who  are  to  take  the  inheritance 
by  the  lex  loci  rei  sitss,  whether  the  question  respects  legiti- 
macy or  *'  primogeniture,  or  right  of  representation,  or  prox- 
imity of  blood,  or  next  of  kin":  Story  on  Conflict  of  Laws, 
sec.  484  a.  Among  a  great  mass  of  authorities  which  sustain 
the  propositions  quoted  from  Story  on  Conflict  of  Laws  are: 
Boyce  v.  St.  Louis,  29  Barb.  650;  18  How.  Pr.  125;  Dawes  v. 
Boylston,  9  Mass.  337;  6  Am.  Dec.  72;  Bryan  v.  Moore,  11 
Mart.  (La.)  26;  13  Am.  Dec.  347,  and  authorities  cited  in 
note;  3  Am.  &  Eng.  Ency.  of  Law,  566;  Abston  v.  Ahston,  15 
La.  Ann.  137;  Potter  v.  Titcomh,  22  Me.  300;  Elliott  v.  Lord 
Minto,  6  Madd.  16;  Chapman  v.  Robertson,  6  Paige,  627;  31 
Am.  Dec.  264. 

Being  convinced  that  a  Georgia  statute  not  in  harmony 
with  our  system,  upon  the  capacity  of  persons  to  inherit  real 
estate,  could  not  prevail  here,  we  have  not  attempted  to  inter- 
pret or  construe  the  same.  It  cannot  be  denied  that  a  num- 
ber of  decisions  can  be  found  upholding  the  proposition  that 
persons  made  legitimate  by  the  laws  of  one  state  are  legiti- 
mate everywhere.  We  have  taken  great  pains  to  examine  a 
number  of  these  decisions.  They  mostly  apply  to  residents 
of  the  states  in  which  suits  are  brought,  who,  before  their  re- 
moval thereto,  have  been  legitimated  in  other  states.  Some 
proceed  upon  statutory  grounds,  some  expressly  repudiate  the 
common  law  and  ancient  English  statutory  doctrine.  Before 
the  parliament  of  Merton,  in  the  twentieth  year  of  Henry 
IIL,  A.  D.  1235,  it  had  been  the  law  of  England,  with  respect 
to  the  descent  of  land,  that  the  son  must  be  born  after  the 
actual  marriage  of  his  father  and  mother.     This  rule  wa» 
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framed  for  the  express  purpose  of  excluding  in  the  descent  of 
land  in  England  the  application  of  the  rule  of  the  civil  and 
canon  law,  by  which  the  subsequent  marriage  of  the  parent* 
was  held  to  make  the  son  born  before  marriage  legitimate.. 
At  the  parliament  ***  of  Merton  the  clergy  proposed  to  change- 
the  law,  so  that  antenati  legitimated  by  the  marriage  of  their 
parents  might  inherit,  but  the  barons  refused  to  change  the- 
law  of  the  realm.  Therefore,  the  statute  of  Merton,  insteadi 
of  being  a  new  enactment  upon  the  subject,  was  a  legislative 
declaration  of  an  ancient  law.  It  has  been  declared  to  be  in 
force  in  England  by  the  British  house  of  lords  as  late  as 
1839:  Birtwkistle  v.  Vardill,  7  Clark  &  F.  895;  6  Bing.  N.  C. 
385.  It  is  now  by  adoption  the  law  in  this  state:  McClellan's 
Digest,  sec.  7,  p.  70S;  and  with  the  statutory  exceptions  here- 
inafter noted  those  only  possess  heritable  blood  who  are  born 
in  lawful  wedlock  or  in  a  competent  time  after  its  termina- 
tion. It  has  been  held  that  legitimation  in  a  foreign  country 
does  not  make  lawful  heirs,  in  other  countries  where  the  com- 
mon law  or  the  statute  of  Merton  is  now  in  force,  of  those 
who  were  born  out  of  lawful  marriage.  So  far  as  the  law  of 
descents  is  concerned  the  lex  loci  rei  sitas  must  prevail,  and 
the  dififerent  states  of  this  Union  are  foreign  countries  to  each 
other.  In  the  case  of  Birtwhistle  v.  Vardill,  7  Clark  &  F. 
895,  it  was  decided  that  a  child  born  in  Scotland  before  the 
marriage  of  his  parents,  but  who  was  legitimated  by  their 
subsequent  marriage  according  to  the  laws  of  that  country, 
could  not  inherit  lands  in  England.  In  Lingenv.  Lingen,  45 
Ala.  410,  it  was  held  that  a  bastard  child  conceived  in  Ala- 
bama, but  born  in  France,  and  legitimated  by  an  acknowl- 
edgment of  the  father  in  due  form  of  law,  according  to  the 
laws  of  that  country,  was  not  a  lawful  heir  to  real  estate  in 
Alabama. 

In  Smith  v.  Derr,  34  Pa.  St.  126,  75  Am.  Dec.  641,  under 
the  authority  of  Birtwhistle  v.  Vardill,  5  Barn.  &  C.  438,  and 
same  case  on  appeal  to  the  house  of  lords,  cited  above,  it  ** 
was  held  that  a  bastard  child  duly  legitimated  by  a  decree  of 
a  circuit  court  of  Tennessee,  according  to  the  laws  of  that 
state,  was  not  thereby  rendered  capable  of  inheriting  land  in 
Pennsylvania.  Later  decisions  in  Pennsylvania  are  to  dif- 
ferent effect,  but  they  are  placed  upon  the  express  ground 
that  the  statute  of  Merton  has  been  abolished  in  that  state 
since  the  decision  in  Smith  v.  Derrj  34  Pa.  St.  126;  75  Am. 
Dec.  641. 

AM.  ST.  Rkp.,  Vou  XLVIIL  — 1« 
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The  status  of  negroes  born  of  marriages  terminating  before 
'the  general  emancipation  of  the  slaves  in  the  southern  states 
is  a  peculiar  one.  To  some  extent  the  rite  of  marriage  was 
recognized  among  them.  It  is  a  part  of  the  history  of  the 
€xtinct  institution  of  slavery  in  the  southern  states  that  these 
«lave  marriages  were  often  had  with  the  approbation  of  the 
owners  of  the  slaves;  that  the  marriage  ceremonies  were  pub- 
:licly  celebrated,  often  by  the  ministers  of  the  gospel,  and  were 
".sanctioned  by  the  churches  of  the  country.  The  subsequent 
cohabitation  of  the  parties  was  never  regarded  as  illicit  or 
immoral,  but  as  perfectly  right  and  proper;  and  it  was  re- 
garded as  a  wicked  thing  for  either  party  to  be  unfaithful  to 
tlie  marriage  vow.  The  children  born  of  such  marriages  were 
regarded  as  standing  upon  a  different  plane  to  those  slave 
children  who  were  bastards  pure  and  simple.  These  views 
prevailed  from  regarding  marriage  as  a  divine  institution, 
and  not  from  looking  upon  it  from  the  standpoint  of  the  law 
which  has  concern  with  it  only  as  a  civil  contract.  The 
progeny  of  such  marriages,  while  perhaps  from  a  liberal  point 
of  view  are  not  bastards,  are  yet,  so  far  as  want  of  inheritable 
blood  is  concerned,  placed  in  the  same  category  as  bastards. 
It  is  therefore,  we  think,  entirely  right  and  proper  to  give  the 
appellant  the  benefit  of  any  statute  changing  the  ancient 
statute  of  Merton,  by  adding  to  the  inheritable  capacity  of 
■**  bastards.  The  appellant  not  claiming  to  have  been  legit- 
imated by  a  subsequent  marriage  of  his  parents  in  accord- 
ance with  the  statute  of  1828  (MeClellan's  Digest,  sec.  5> 
p.  127),  the  only  change  in  our  law  which  affects  his  claim 
is  the  act  of  1829  (MeClellan's  Digest,  sec.  8,  p.  470),  and  is 
as  follows:  "  Bastards,  also,  shall  be  capable  of  inheriting  or 
of  transmitting  inheritance,  on  the  part  of  their  mother,  in 
like  manner  as  if  they  had  been  lawfully  begotten  of  such 
^mother."  In  the  present  case  the  estate  never  vested  in  the 
appellant's  mother.  She  died,  it  appears,  before  the  aboli- 
tion of  slavery.  Neither  did  it  vest  in  Polly  Page,  the  mother 
of  the  intestate,  and  sister  of  appellant;  she  (Polly  Page) 
<iied  sonje  years  before  the  intestate. 

The  appellant  claims  to  inherit  by  descent  from  his  niece. 
The  question  presented  is,  Does  the  act  under  consideration 
legitimate  the  appellant  in  all  respects,  so  far  as  the  kindred 
of  his  mother  is  concerned,  and  can  he  take  by  inheritance 
from  collateral  kindred  upon  iiis  mother's  side?  We  think 
not.     The  construction  given  generally  by  the  courts  to  acts 
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of  this  kind  has  been  a  strict  one.  In  such  cases  it  has  been 
held  that  a  bastard  might  inherit  from  his  mother,  or  his 
mother  from  him;  but  there  the  inheritable  blood  became 
dammed  up  in  his  veins,  and  its  current  could  flow  no  further; 
it  did  not  extend  to  collateral  kindred.  The  very  language  of 
the  statute  of  this  state  has  been  construed  by  the  supreme 
court  of  the  United  States  in  the  case  of  Stevenson  v.  Sullivant, 
5  Wheat.  207,  260.  The  court,  upon  this  subject,  says:  "  The 
eighteenth  section  of  the  law  of  descents,  under  which  this 
question  arises,  is  as  follows:  ....  'Bastards,  also,  shall  be 
capable  of  inheriting  or  of  transmitting  inheritance,  on  the 
part  of  their  mother,  ^''  in  like  manner  as  if  they  had  been 
lawfully  begotten  of  such  mother.'  In  the  construction  of 
this  section  it  is  never  to  be  lost  sight  of  that  the  appellants 
are  to  be  considered  as  bastards,  liable  to  all  the  disabilities 
to  which  the  common  law  subjects  them,  as  such,  except 
those  from  which  the  section  itself  exempts  them.  Though 
illegitimate,  they  may  inherit  and  transmit  inheritance,  on 
the  part  of  the  mother,  in  like  manner  as  if  they  had  been 
lawfully  begotten  of  the  motlier.  What  is  the  legal  exposi- 
sion  of  these  expressions?  We  understand  it  to  be  that  they 
shall  have  a  capacity  to  take  real  property  by  descent  imme- 
diately or  through  their  mother  in  the  ascending  line,  and 
transmit  the  same  to  their  line  as  descendants,  in  like  man- 
ner as  if  they  were  legitimate.  This  is  uniformly  the  mean- 
ing of  the  expressions  'on  the  part  of  the  mother  or  father,' 
when  used  in  reference  to  the  course  of  descent  of  real  prop- 
erty in  the  paternal  or  maternal  line.  As  bastards  they 
were  incapable  of  inheriting  the  estate  of  their  mother,  not- 
withstanding they  were  the  innocent  offspring  of  her  inconti- 
nence, and  were,  therefore,  in  the  view  of  the  legislature,  and 
consonant  to  the  feelings  of  nature,  justly  entitled  to  be  pro- 
vided for  out  of  such  property  as  she  might  leave  undisposed 
of  at  her  death,  or  which  would  have  vested  in  her,  as  heir 
to  any  of  her  ancestors,  had  she  lived  to  take  as  such.  The 
current  of  inheritable  blood  was  stopped  in  its  passage  from 
and  through  the  mother,  so  as  to  prevent  the  descent  of  th« 
mother's  property  and  of  the  property  of  her  ancestors,  either 
to  her  own  illegitimate  children  or  to  their  legitimate  oflF- 
spring.  The  object  of  the  legislature  would  seem  to  have 
been  to  remove  this  impediment  to  the  transmission  of  in- 
heritable blood  from  the  bastard  in  the  descending  line,  and 
to  give  him  a  capacity  to  inherit  **  in  the  ascending  line 
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and  through  his  mother.  But  although  her  bastard  children 
are  in  these  respects  quasi  legitimate,  they  are,  nevertlieless, 
in  all  others  bastards,  and  as  such  they  have  and  can  have 
neither  father,  brothers,  nor  sisters.  They  cannot,  therefore, 
inherit  from  Richard  Stevenson,  because,  in  contemplation 
of  law,  he  is  not  their  brother;  and  even  if  he  were  their 
brother  they  would  not  inherit  their  estate  under  this  sec- 
tion on  the  part  of  their  mother,  but  directly  from  Richard, 
the  descent  from  brother  to  brother  being  immediate.  Upon 
no  principle,  therefore,  can  this  section  help  the  appellant's 
case.  His  estate  never  vested  in  the  mother  so  as  for  her 
bastard  children  to  inherit  from  her;  nor  did  it  pass  through 
her  in  the  course  of  descent  to  the  bastard  children."  To 
same  effect  are  Jackson  v.  Jackson,  78  Ky.  390;  39  Am.  Rep. 
246;  Curtis  v.  Hewins,  11  Met.  294;  Pratt  v.  Atwood,  108 
Mass.  40;  Haraden  v.  Larrahee,  113  Mass.  430.  Considering 
the  appellant  as  a  bastard,  he  is  not  able  by  our  statute  to 
take  the  estate  sued  for. 

The  judgment  of  the  court  below  is  aflBrmed. 


Marriagb  between  Slaves  void  at  the  time  is  made  valid  by  ratification 
of  the  parties  after  they  become  free,  and  their  children  have  inheritablo 
blood:  Jones  v.  Jones,  36  Md.  447;  11  Am.  Rep.  505. 

Descent  of  Real  Property — Br  what  Law  Governed. — The  sncces- 
gion  of  realty  is  governed  by  the  laws  of  the  place  where  the  same  is  situ- 
ated: McGuUum  V.  Smith,  Meigs,  342;  33  Am.  Dec.  147,  and  note;  Sneed  v. 
Ewing,  5  J.  J.  Marsh.  460;  22  Am.  Dec.  41.  See,  also,  the  extended  not« 
to  In  re  Ingram,  12  Am.  St.  Rep.  95. 

Descent — Right  op  Bastards  to  Inherit. — A  bastard  cannot  inherit 
at  common  law:  Norman  v.  Heist,  5  Watts  &  S.  171 ;  40  Am.  Dec.  493,  and 
note:  Sneed  v.  Ewing,  5  J.  J.  Marsh.  460;  22  Am.  Dec.  41.  See,  further, 
the  extended  notes  to  In  re  Ingram,  12  Am.  St.  Rep.  101,  and  Simmons  v. 
Bull,  56  Am.  Dec.  265. 

Bastards— Legitimation  op— Conflict  op  Laws. — The  extraterritorial 
effect  of  the  legitimizing  of  a  child  is  not  finally  settled.  The  better  opin- 
ion is,  we  think,  that  when  an  illegitimate  child  has  been  made  legitimate 
in  any  mode  sanctioned  by  the  laws  of  the  state  or  country  in  which  it  and 
its  parents  at  tho  time  reside,  its  status  of  legitimacy  becomes  thereupon 
established,  and  entitles  it  everywhere  to  inherit  as  the  legitimate  offspring 
of  such  parents:  Extended  note  to  In  re  Ingram,  12  Am.  St.  Rep.  103.  See, 
also,  the  extended  note  to  Weather/ord  v.  Weather/ord,  56  Am.  Deo.  215^ 
and  the  note  to  Dayton  t.  Adkinson^  14  Am.  St.  Rep.  768. 
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EiOE  V.  State. 

[85  Florida,  236.] 

Rapb — Character  ot  PROSEoaxRix — Proof  o»  Spxoitio  Acts  o»  Lkwd- 
HESS. — On  a  trial  for  rape  the  character  of  the  prosecutrix  for  chastity, 
or  the  want  of  it,  is  competent  evidence,  as  bearing  upon  the  probabil- 
ity of  her  consent  to  the  defendant's  act.  The  impeachment  of  her 
character  in  this  respect  cannot  be  brought  about  by  proof  of  specifio 
acts  of  lewdness  with  others  than  the  defendant.  It  must  be  confined 
to  evidence  of  her  general  reputation,  except  that  she  may  be  interro- 
gated as  to  her  previous  intercourse  with  the  defendant,  or  as  to  pro- 
miscuous intercourse  with  men,  or  common  prostitution. 

B.APE  Induced  bt  Fear. — If,  at  the  time  a  man  has  carnal  knowledge  of  a 
female,  her  mind  is  so  overpowered  by  fear  induced  by  him  as  to  cause 
her  to  make  no  resistance,  it  is  rape. 

Rape — Phtsical  Force. — Though  a  man  lays  no  hands  on  a  woman,  yet, 
if  by  an  array  of  physical  force  he  so  overpowers  her  that  she  dares  not 
resist,  his  carnal  intercourse  with  her  is  rape. 

Rape — Reasonable  Doubt — New  Trial. — If,  on  a  trial  for  rape  the  guilt 
of  the  defendant  is  not  shown  beyond  a  reasonable  doubt,  he  is  entitled 
to  a  new  trial. 

F.  Clark  and  S.  T.  Fletcher,  for  the  appellant. 

W.  B.  Lamar,  attorney  general,  for  the  state. 

*"  LiDDON,  J.  The  plaintiff  in  error  was  Convicted  of  the 
crime  of  rape  upon  one  Helen  Smith,  his  stepdaughter.  At 
the  trial  the  defendant's  counsel  propounded  the  following 
question  in  cross-examination  of  the  prosecutrix,  to  wit: 
"Did  you  ever  have  intercourse  with  this  defendant  or  any- 
other  man  previous  to  last  Monday  morning?"  The  time 
inquired  ahout  was  that  at  which  the  offense  was  committed, 
as  shown  by  her  examination  in  chief.  The  ruling  of  the 
court  sustaining  an  objection  to  this  question  is  assigned  as 
error.  The  assignment  is  not  well  taken.  The  avowed  object 
of  the  question  was  to  impeach  the  chastity  of  the  prosecu- 
trix, and  to  show  a  probability  of  her  consent  to  carnal  inter- 
course with  the  defendant.  If  the  question  had  been  confined 
to  the  matter  of  acts  of  intercourse  between  the  prosecutrix 
and  the  defendant,  it  would  have  been  admissible,  but  she 
could  not  be  interrogated  as  to  such  acts  with  other  persons 
than  the  defendant.  On  a  trial  for  rape  the  character  of  the 
prosecutrix  for  chastity,  *'*  or  the  want  of  it,  is  competent 
evidence  as  bearing  upon  the  probability  of  her  consent  to 
defendant's  act,  but  the  impeachment  of  her  character  in  this 
respect  must  be  confined  to  evidence  of  her  general  reputa- 
tion, except  that  she  may  be  interrogated  as  to  her  previous 
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intercourse  with  the  defendant,  or  as  to  promiscuous  inter- 
course with  men,  or  common  prostitution:  State  v.  Forshner^ 
43  N.  H.  89;  80  Am.  Dec.  132,  and  authorities  cited;  Mc- 
Quirk  V.  State,  84  Ala.  435;  5  Am.  St.  Rep.  381;  3  Greenleaf 
on  Evidence,  15th  ed.,  sec.  214;  State  v.  Knapp,  45  N.  H.  148; 
McDermott  v.  State,  13  Ohio  St.  332;  82  Am.  Dec.  444;  Mc- 
Combs  V.  State,  8  Ohio  St.  643,  and  numerous  authorities  cited 
in  text.  The  rule  we  here  adopt  is  one  sanctioned  by  the 
preponderance  of  authority.  It  has,  however,  in  some  states 
been  held  otherwise:  See  3  Greenleaf  on  Evidence,  15th  ed., 
Bee.  214,  note  C;  State  v.  Reed,  39  Vt.  417;  94  Am.  Dec.  337; 
People  V.  Benson,  6  Gal.  221;  65  Am.  Dec.  506.  The  Vermont 
case  cited  states  the  proposition  in  a  very  doubting,  hesi- 
tating way.  It  cites  no  authorities,  and  the  principal  reason 
assigned  for  so  holding  is,  that  the  question  had  already  been 
BO  decided  in  that  state,  though  the  decision  was  by  a  divided 
court.  Not  only  is  the  rule  which  we  adhere  to  better  founded 
in  authority,  but  we  think  more  in  accordance  with  reason 
and  justice.  The  fact  that  a  woman  may  have  been  guilty 
of  illicit  intercourse  with  one  man  is  too  slight  and  uncertain 
an  indication  to  warrant  the  conclusion  that  she  would  prob- 
ably be  guilty  with  any  other  man  who  sought  such  favors  of 
her.  If  she  was  a  woman  of  general  bad  reputation  for  chas- 
tity, or  had  been  guilty  of  acts  of  lewdness  with  the  defend- 
ant, the  case  would  be  diflferent.  In  the  first  instance  the 
evidence  would  bear  directly  upon  the  *'*  question  as  to 
whether  such  a  woman  would  be  likely  to  resist  the  advances 
of  any  man;  and,  in  the  second,  as  to  wliether,  having  yielded 
once  to  the  sexual  embraces  of  the  defendant,  she  would  not 
be  likely  to  yield  again  to  the  same  person.  The  greatest 
objection  to  such  testimony  is  that  it  introduces  collateral 
issues  which  have  no  bearing  upon  the  defendant's  guilt. 
Although  the  prosecuting  witness  may  have  been  guilty  of 
specific  acts  of  uuchastity,  such  acts  afi'ord  no  justification  to 
the  defendant  for  having  ravished  her;  she  is  still  under  the 
protection  of  the  law,  and  not  subject  to  a  forced  violation  of 
her  person  by  every  man  who  has  the  strength  to  overpower 
her.  If  she  denied  having  acts  of  carnal  intercourse  with 
other  men,  of  course  the  defendant  would  attempt  to  prove 
specific  acts  in  contradiction  of  her  denial,  and  there  would 
be  presented  to  the  jury  other  collateral  issues  calculated  to 
embarrass  and  mislead  them,  and  in  no  way  decisive  of  the 
guilt  or  innocence  of  the  accused:  McDermott  v.  State,  13 
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Ohio  St.  332;  82  Am.  Dec.  444;  Boddie  v.  State,  52  Ala.  395. 
In  the  furtlier  progress  of  the  case,  the  specitic  question 
was  asked  the  prosecutrix  as  to  whether  she  had  ever  before 
the  time  inquired  about  had  sexual  connection  with  the 
defendant,  and  she  emphatically  denied  such  connection. 
She  was  also  asked,  without  objection  (and,  we  might  add, 
properly  asked),  wiiether  she  had  not  had  sexual  intercourse 
with  some  other  man  on  the  Saturday  afternoon  preceding 
the  said  Monday  morning,  and  denied  that  she  had  any  such 
connection.  The  apparent  object  of  this  question  was  to  show 
that  the  bloody  stains  upon  the  clothing  of  the  prosecutrix 
were  caused  by  some  other  person  than  the  defendant,  and 
was  relative,  and  an  important  matter  of  evidence.  Consid- 
ering the  line  of  defense  adopted  by  the  defendant,  **®  no 
injury  could  have  been  done  him  by  ruling  out  this  testimony. 
The  only  purpose  for  which  such  testimony  was  offered  was 
to  show  a  probability  of  consent  on  the  part  of  the  prosecutrix 
to  the  act  of  the  defendant.  The  defense  was  not  based  upon 
any  theory  of  consent  to  the  act,  but  upon  a  denial  by  the 
defendant  that  he  had  ever  had  any  carnal  intercourse  what- 
ever with  the  girl.  Therefore  the  testimony  was  wholly 
immaterial,  and  could  not  have  any  reference  to  the  defense 
made  by  the  defendant:  McDerviott  v.  State,  13  Ohio  St.  332; 
82  Am.  Dec.  444;  Strang  v.  People,  24  Mich.  1,  7;  People  v. 
McLean,  71  Mich.  309;  15  Am.  St.  Rep.  263,  and  English 
cases  cited  therein.  See,  also,  19  Am.  &  Eng.  Ency.  of  Law, 
961,  962;  3  Am.  &  Eng.  Ency.  of  Law,  158,  note,  and  Ameri- 
can and  English  authorities  collated;  Wilson  v.  State,  17  Tex. 
App.  525,  and  Texas  and  other  cases  collated  therein;  Shinvin. 
V.  People,  69  111.  55;  State  v.  Jefferson,  6  Ired.  305;  State  v. 
Fitzsivion  (R.  L,  March  15,  1893),  27  Atl.  Rep.  446. 

The  next  assignment  of  error  argued  is  based  upon  the 
following  instruction  given  by  the  court  to  the  jury:  "If,  at 
the  time  the  man  had  carnal  knowledge  of  the  female,  her 
mind  was  overpowered  by  fear  induced  by  the  man,  and 
therefore  she  made  no  resistance,  it  is  rape."  We  do  not 
think  this  instruction  was  erroneous.  In  2  Bishop's  Crimi- 
nal Law,  eiglith  edition,  section  1125,  it  is  said:  "Though  a 
man  lays  no  hands  on  a  woman,  yet,  if  by  an  array  of  physi- 
cal force  he  so  overpowers  her  that  she  dares  not  resist,  hia 
carnal  intercourse  with  her  is  rape."  A  note  to  the  text  cites 
numerous  authorities  sustaining  the  proposition.  The  same 
doctrine  has  been  indirectly  approved  in  this  state  in  the  case 
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of  Hollis  V.  Slate,  27  Fla.  387.  The  gist  of  the  offense  is  for- 
cible carnal  knowledge  against  the  will  of  the  woman.  •** 
Surely  there  could  not  be  such  an  absurdity  as  clainaing  that 
the  act  was  not  against  the  will  of  the  woman  when  her  will 
was  paralyzed  with  fear  through  the  wrongful  act  of  the 
defendant,  and  she  was  incapable  of  voluntarily  consent- 
ing. 

The  last  assignment  of  error  that  is  argued  is  the  refusal 
of  the  court  below  to  grant  a  new  trial.  Upon  this  assign- 
njent  it  is  contended  that  the  verdict  of  the  jury  is  not  sup- 
ported by  the  evidence.  Upon  this  point  the  court  is  divided. 
One  member  thinks  that  while  the  evidence  was  highly 
improbable,  yet,  it  having  been  submitted  to  the  jury,  and 
approved  by  the  judge  who  presided  at  the  trial,  who  had 
better  opportunities  to  judge  of  the  truthfulness  of  the  state- 
ments than  we  have,  that  the  verdict  ought  not  to  be  dis- 
turbed. The  majority  of  the  court  are  of  the  opinion  that  the 
improbable  nature  of  the  evidence,  taken  with  the  fact  of  the 
contradiction  of  the  prosecutrix,  the  inconsistency  of  her 
statements  to  other  witnesses,  make  the  truth  of  the  matter 
80  doubtful  that  the  verdict  ought  to  be  set  aside,  and  there 
should  be  at  least  another  trial  of  the  case.  This  view  is  also 
influenced  to  a  considerable  extent  by  the  fact  that  the  trial 
was  had  within  four  days  of  the  alleged  perpetration  of  the 
offense  charged,  whicli  is  so  likely  to  arouse  excitement, 
indignation,  and  prejudice  against  the  accused.  As  the  case 
is  remanded,  it  is  not  proper  to  furtiier  comment  upon  the 
evidence. 

The  judgment  of  the  circuit  court  is  reversed  and  a  new 
trial  awarded.  

Rape — Chastitt  of  Prosecutrix— Proof  of  Specific  Acts  of  Lewd- 
ness.— In  prosecutions  for  rape,  the  general  reputation  of  the  prosecutrix 
for  chastity  may  be  impeached,  but  specific  acts  of  sexual  intercourse  by 
her  with  third  persons  cannot  be  shown:  People  v.  McLean,  71  Mich.  309; 
15  Am.  St.  Rep.  263;  McQuirk  v.  StaU,  84  Ala.  435;  5  Am.  St  Rep.  381, 
and  note;  McDermoU  v.  State,  13  Ohio  St.  332;  82  Am.  Dec.  444,  and  note; 
State  V.  Forshner,  43  N.  H.  89;  80  Am.  Dec.  132,  and  note.  See,  also,  the 
note  to  Woods  v.  People,  14  Am.  Rep.  311. 

Rape  Accomplished  by  Fear. — Consent  induced  by  fear  of  bodily  harm 
is  no  consent,  and  though  a  man  lay  no  hands  on  a  woman,  yet,  if  by  an 
array  of  physical  force,  he  ao  overpowers  her  mind  that  she  dare  not  resist, 
he  is  guilty  of  rape  by  having  the  unlawful  intercourse:  Bailey  v.  Common- 
wealth, 82  Va.  107;  3  Am.  St.  Rep.  87;  extended  note  to  Smith  v.  State,  80 
Am.  Dec.  365;  but  in  Whittaker  v.  State,  50  Wia.  518,  36  Am.  Rep.  856,  it 
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waa  held  that  if  a  woman  finally  consents  to  sexual  intercourse,  although 
■nch  consent  is  reluctant,  and  is  obtained  through  fear,  duress,  and  fraud, 
or  partly  through  fear  and  partly  by  force,  the  offense  is  not  rape:  See, 
also,  the  note  to  the  latter  case  as  well  as  the  not«  to  Don  Moran  r.  People^ 
12  Am.  Rep.  291. 


Taylor  v.  Branham. 

[35  Florida,  297.] 

CoiiyORATIONS  —  FOREION  —  RiGHT    TO    DO    BOSINESS    WITHIW   StATK.— A 

corporation  can  have  no  legal  existence  out  of  the  boundaries  of  the 
sovereignty  by  which  it  is  created.  It  exists  only  in  contemplation 
of  law  and  by  force  of  the  law.  Where  that  law  ceases  to  operate  the 
corporation  can  have  no  existence.  It  must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sovereignty  and  do  business 
therein  as  a  corporation  without  reincorporation  under  its  laws. 

Corporations  —  Foreign  —  Doing  Business  within  Another  State  — 
Liabilities  as  Partners. — If  a  number  of  individuals  assume  to  act 
in  a  corporate  capacity  in  a  state  where  they  have  not  been  clothed 
with  corporate  authority,  they  cannot  there  be  recognized  as  a  legally 
constituted  corporation,  though  they  may  have  been  duly  incorporated 
in  another  state,  and  such  persons  are  to  be  treated  as,  and  held  to  the 
responsibility  of,  partners,  both  in  courts  of  law  and  equity  in  the 
state  where  they  assume  corporate  capacity  without  reincorporation. 

Jddgments  —  Nonprejudicial  Error. — Entry  of  judgment  without  ex- 
press  disposition  of  a  special  plea  filed  by  the  defendant  therein, 
though  technical  error,  if  not  prejudicial,  does  not  warrant  a  rever- 
sal. 

Judgments — Indefiniteness — Aider  by  Record. — Every  judgment  may 
be  construed  and  aided  by  the  entire  record,  and  while  the  judgment 
should  be  so  complete  within  itself  as  that  the  officer  issuing  process  to 
enforce  it  can  see  at  a  glance  the  parties  for  and  against  whom  th« 
process  is  to  be  issued,  yet,  if  the  parties  for  and  against  whom  the 
judgment  is  rendered  are  so  referred  to  therein  as  that  a  reference  to 
its  caption  or  to  the  pleadings,  process,  and  proceedings  in  the  action 
makes  certain  the  names  of  the  parties  thus  r<,ferred  to,  it  is  sufficient. 

E.  R.  Gunhy  and  Beggs  <Sc  Palmer^  for  the  appellants. 

W.  H.  Jewell,  for  the  appellees. 

••*  Taylor,  J.  The  defendants  in  error,  as  plaintiffs  be- 
low, sued  the  plaintiffs  in  error,  as  defendants  below,  in  the 
circuit  court  of  Orange  county,  in  assumpsit  upon  an  account 
for  work  and  labor  and  materials;  the  suit  being  instituted 
against  the  defendants  as  former  copartners.  All  of  the  de- 
fendants appeared  by  attorney,  and  all  joined  in  a  plea  of 
nil  debit.  Although  this  form  of  plea  is  ***  expressly  pro- 
hibited by  our  sixty-eiglith  rule  of  practice  in  common-law 
actions,  the  plaintiffs  joined  issue  thereon.     After  thus  join- 
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ing  issue  the  parties  by  consent  had  the  cause  referred  to  an 
attorney,  as  referee,  for  trial.  On  motion  before  the  referee 
the  defendants  were  allowed  to  amend  their  pleas.  By  virtue 
of  this  permit  to  amend,  the  defendants  on  May  23,  1889, 
interposed  the  following  plea  in  abatement:  "And  now  comes 
James  A.  Knox,  one  of  the  defendants,  and  for  himself  and 
the  other  defendants  herein,  for  plea  to  above  action,  says  that 
the  defendants  never  were  partners  trading  as  the  Florida 
Orange  Hedge  Fence  Company,  but  that  the  Florida  Orange 
Hedge  Fence  Company  was  and  is  a  corporation  duly  and 
legally  organized  under  the  laws  of  Tennessee,  and  the  said 
defendants  therefore  ask  to  be  dismissed  with  their  costs," 
etc.  Issue  being  joined  on  this  plea,  the  parties  held  a  sepa- 
rate trial  before  the  referee  upon  the  special  issue  thus  pre- 
sented on  the  23d  of  January,  1890.  To  sustain  their  plea 
the  defendants  introduced  a  certified  copy  from  the  secre- 
tary of  the  state  of  Tennessee  of  a  charter  of  incorporation 
to  the  Florida  Orange  Hedge  Fence  Company,  creating  it  a 
corporation  of  and  in  the  state  of  Tennessee.  They  also  in- 
troduced as  a  witness  the  defendant  James  A.  Knox,  who 
testified,  in  substance,  that  he  was  secretary  of  the  Florida 
Orange  Hedge  Fence  Company,  and  custodian  of  its  papers; 
that  the  defendants  sued  herein  were  on  the  first  day  of  Jan- 
uary, 1887,  and  still  were,  stockholders  in  said  corporation; 
that  he  was  present  when  the  Florida  Orange  Hedge  Fence 
Company  organized  in  Orlando  on  the  fifth  day  of  March, 
1885;  that  he  was  a  director  by  election  on  that  date,  and 
was  one  of  the  original  stockholders;  that  they  organized 
under  the  charter  already  offered  in  evidence.  This  com- 
prised the  entire  ^**  evidence  offered  to  sustain  said  plea. 
The  referee  overruled  the  plea  upon  the  ground  that  a  cor- 
poration cannot  be  legally  organized  in  this  state  under  a 
charter  granted  by  another  state.  Upon  overruling  this  plea 
the  referee  allowed  the  defendants  until  the  first  Monday  in 
February,  1890,  to  file  pleas.  On  the  3d  of  February,  1890, 
all  of  the  defendants  interposed  the  plea  of  "never  was  in- 
debted," and  the  defendant  G.  Taylor  on  that  day  filed  also  a 
special  plea  to  the  effect  that  he  had  no  interest  in  the  said 
company;  that  the  only  interest  he  has  or  has  ever  had 
therein  is  as  administrator  of  the  estate  of  one  J.  C.  Flem- 
ing, deceased;  that  J.  W.  Childress,  one  of  the  original  in- 
corporators of  the  defendant  company,  gave  the  said  Fleming 
in  his  lifetime  fifty  shares  of  the  stock  of  said  company,  but 
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failed  to  have  same  issued  to  him  in  his  lifetime;  that  after 
his  death  he  became  administrator  of  the  estate,  and  at  the 
request  of  the  heirs  of  the  said  estate  he  consented  that  said 
stock  should  be  issued  to  him,  but  that  instead  of  said  stock 
being  issued  to  him  as  administrator  of  said  estate,  the  offi- 
cers of  said  company  issued  them  to  him  individually,  but 
he  has  no  interest  in  the  said  stock  except  as  administrator 
as  aforesaid;  and  that  neither  he  nor  the  said  Fleming  ever 
assumed  any  liability  of  the  said  company. 

By  agreement  of  counsel  representing  all  parties  the  causo 
was  set  down  for  trial  on  February  17,  1890,  and  on  that  day 
the  referee  rendered  judgment  in  favor  of  the  plaintiffs,  the 
judgment  being  in  the  following  form: 

'•  In  the  Circuit  Courts  7th  Judicial  Circuit  of  Florida,  Orange 

county. 

^«i  "  A.  G.  Branham  &  Co.,  ^ 

vs. 
"CoLLis    Ormsby    et     al.,    doing 

business  as  the  Florida  Orange 

Hedge  Fence  Co. 

"On  the  17th  day  of  February,  a.  d.  1890,  the  above  cause 
came  on  to  be  heard,  and  after  argument  of  counsel  and  a 
careful  examination  of  the  testimony  I  find  that  the  de- 
fendants are  indebted  to  the  plaintiffs  in  the  sum  of  eight 
hundred  and  thirteen  dollars  and  thirty  cents  as  principal, 
and  seventy-five  dollars  and  eighty-three  cents  interest.  It 
is  therefore  ordered  and  adjudged  that  the  plaintiffs  do  recover 
of  and  from  the  defendants  the  sum  of  eight  hundred  and 
eighty-nine  dollars  and  thirteen  cents,  together  with  the  fur- 
ther sura  of  twenty-eight  dollars  and  forty-five  cents  (costs) 
of  suit.  "  H.  C.  Harrison, 

"  Referee." 

The  defendants  then  moved  the  referee  to  set  aside  his 
findings  and  to  grant  a  rehearing  of  the  cause  upon  the  fol- 
lowing grounds:  "  1.  Because  the  findings  of  the  referee  are 
contrary  to  law;  2.  Because  said  findings  are  contrary  to  the 
evidence;  3.  Because  the  referee  erred  in  overruling  the  de- 
fendants' plea  in  abatement;  4.  That  the  referee  erred  in 
entering  judgment  while  the  plea  of  the  defendant  G.  Taylor 
was  not  disposed  of;  5.  Because  the  referee  did  not  report  the 
findings  of  law;  6.  Because  the  ....  finding  and  judgment 
of  the  referee  is  vague  and  indefinite."      Which  motion  the 
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referee  denied  and  refused.  From  this  judgment  the  defend- 
ants take  writ  of  error. 

The  errors  assigned  are:  "  1.  That  the  referee  erred  in 
overruling  the  defendants'  plea  in  abatement;  2.  That  the 
referee  erred  in  overruling  the  defendants'  motion  for  a  re- 
hearing." 

"*'  The  defendants  are  sued  as,  and  sought  to  be  charged 
as,  copartners;  the  plea  in  abatement  denies  the  alleged 
partnership,  but  says  that  defendants  are,  instead,  members 
of  an  incorporated  company  chartered  in  and  by  the  state  of 
Tennessee.  The  proof  adduced  to  sustain  the  plea  shows  that 
the  individual  defendants  sued  are  stockholders  in  an  incor- 
porated company  chartered  in  and  by  the  state  of  Tennessee, 
that  the  company  came  to  Orlando,  in  Orange  county, 
Florida,  and  "  organized"  (in  the  language  of  one  witness) 
there,  electing  a  board  of  directors,  etc.,  and  that  it  undertook 
in  Florida  to  carry  on  and  conduct  the  business  for  which  it 
had  been  incorporated  in  Tennessee;  and  that  in  the  conduct 
of  such  business  the  debt  sued  for  was  contracted  in  Orange 
county,  Florida.  There  is  no  proof  that  the  defendants  took 
any  steps  whatsoever  to  acquire  corporate  existence  and 
authority  in  Florida,  but  they  rely  entirely  upon  the  incor- 
poration conferred  by  the  state  of  Tennessee. 

The  law  is  settled  "that  a  corporation  can  have  no  legal 
existence  out  of  the  boundaries  of  the  sovereignty  by  which 
it  is  created.  That  it  exists  only  in  contemplation  of  law 
and  by  force  of  the  law;  and  where  that  law  ceases  to  operate 
the  corporation  can  liave  no  existence.  It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to  another  sover- 
eignty": Bank  of  Augusta  v.  Earle,  13  Pet.  519;  Miller  v. 
Ewer,  27  Me.  509;  46  Am.  Dec.  619;  Freeraan  v.  MachxoM 
Water  etc.  Co.,  38  Me.  343.  It  seems  to  be  further  well  settled 
that  where  a  number  of  individuals  assume  to  act  in  a  cor- 
porate capacity  in  a  state  where  they  have  not  been  clothed 
with  a  corporate  existence  and  authority,  they  cannot  there 
be  recognized  as  a  legally  constituted  corporation,  though 
they  may  have  been  duly  incorporated  in  another  '*'  state, 
and  that  such  persons,  in  the  state  where  they  assume  cor- 
porate capacity,  will  be  treated  as,  and  held  to  the  responsi- 
bility of,  partners,  both  in  courts  of  law  and  equity:  Hill  ▼. 
Beach,  12  N.  J.  Eq.  31;  Fuller  v.  Rowe,  57  N.  Y.  23;  Wella  v. 
Gates,  18  Barb.  554;  Hurt  v.  Salisbury,  55  Mo.  310;  Richardson 
V.  PittSf  71  Mo.  128.    The  proofs  adduced  to  sustain  the  de- 
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fendants'  claim  that  their  liability  was  that  of  members  of  an 
incorporated  company  instead  of  that  of  copartners  shows 
that  they  wereincorporated  in  Tennessee;  that  they  then  came 
to  Florida  and  organized  here  by  electing  a  board  of  directors 
and  a  president  and  general  manager,  without  becoming  in- 
corporated under  Florida  laws,  and  that  they  assumed  to 
conduct  here,  in  their  corporate  capacity,  the  business  of 
planting  and  cultivating  hedge  fences,  for  which  they  had 
been  incorporated  in  Tennessee,  and  that  the  work  and  labor 
sued  for  was  done  for  them  in  and  about  the  conduct  of  that 
business.  Under  these  circumstances  they  are  liable  individ- 
ually or  as  copartners  here,  and  the  referee  correctly  over- 
ruled their  plea  in  abatement. 

We  do  not  think  the  findings  and  judgment  of  the  referee 
are  contrary  to  the  law  of  the  case,  or  to  the  evidence  adduced 
therein,  as  is  contended  for  in  the  motion  for  rehearing,  the 
overruling  of  which  is  assigned  as  the  second  error.  On  the 
contrary,  we  think  the  judgment  is  fully  sustained  by  the  evi- 
dence; and  the  law  of  the  case,  as  we  have  before  seen,  was 
with  the  plaintiffs. 

The  entry  of  judgment  by  the  referee  without  any  express 
disposition  of  the  special  plea  filed  by  the  defendant  G.  Tay- 
lor, to  the  effect  that  the  stock  held  by  him  in  the  defendant 
company  was  really  held  by  him  as  administrator  of  a  de- 
ceased party's  estate,  though  "**  it  may  have  been  techni- 
cally erroneous,  was  not  such  error  as  will  warrant  a  reversal 
of  the  judgment  by  this  court.  The  same  facts  set  up  in  the 
special  plea,  if  they  could  have  availed  him  as  a  defense  under 
the  circumstances  of  this  case,  could  just  as  well  have  been 
adduced  and  taken  advantage  of  under  his  plea  of  "  never 
was  indebted,"  yet  he  offered  no  word  of  proof  to  sustain  the 
position  assumed  in  the  special  plea.  Under  these  circum- 
stances the  special  plea  served  no  other  purpose  than  to  en- 
cumber the  record,  and  no  such  error  was  committed  in 
making  final  disposition  of  the  cause  without  specially  dis- 
posing of  it,  as  would  authorize  us  to  reverse  the  judgment 
found:   Walter  v.  Florida  Savings  Bank,  20  Fla.  826. 

The  fifth  ground  of  the  motion  for  rehearing,  to  the  effect 
that  the  referee  did  not  report  the  findings  of  law,  is  not  sup- 
ported by  the  facts  disclosed  by  the  record,  even  if  the  failure 
of  a  referee  to  report  his  findings  upon  the  law  questions  pre- 
sented furnished  a  valid  ground  of  exception  upon  writ  of 
error.     The  only  question  of  law  presented  in  the  case  was 
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wlietber  the  defendants  were  liable  as  copartners  instead  of 
as  a  corporation,  as  presented  by  their  plea  in  abatement,  and 
the  referee's  findings  upon  this  question  are  explicitly  set 
forth  in  the  record. 

Under  the  sixth  ground  of  the  motion  for  rehearing,  the 
defendants  contend  that  the  judgment  is  void  because  it  is 
vague  and  indefinite  in  that  it  fails,  in  the  body  of  the  judg- 
ment, to  give  the  names  of  the  plaintiffs  in  whose  favor  it  is 
rendered,  or  the  names  of  the  defendants  against  whom  it 
is  pronounced,  they  being  referred  to  therein  simply  as  the 
"plaintiffs"  and  "defendants";  and  that  no  valid  execution 
can  issue  thereon  to  enforce  the  same,  as  it  does  not  show 
from  *®*  whom  the  adjudged  amount  is  to  be  collected. 
There  is  no  merit  in  this  contention.  The  declaration  gives 
accurately  the  names  of  each  defendant;  the  judgment  gives 
the  style  of  the  cause  at  its  head  with  sufficient  definiteness 
to  show  without  doubt  that  the  "  plaintiffs"  and  "  defendants" 
referred  to  therein  are  the  same  individuals  named  and  des- 
ignated as  such  in  the  declaration  and  throughout  the  pro- 
ceedings composing  the  record  in  the  cause.  While  it  is  best 
that  a  judgment  should  be  so  complete  within  itself  as  that 
the  officer  issuing  the  process  to  enforce  it  can  see  at  a  glance 
the  parties  for  and  against  whom  such  process  is  to  be  issued, 
yet,  if  the  parties  for  and  against  whom  a  judgment  is  ren- 
dered are  so  referred  to  therein  as  that  a  reference  to  its  cap- 
tion or  to  the  pleadings,  process,  and  proceedings  in  the 
action  will  make  certain  the  names  of  the  parties  thus  re- 
ferred to,  it  is  sufficient.  Every  judgment  may  be  construed 
and  aided  by  the  entire  record:  1  Freeman  on  Judgments, 
4th  ed.,  sec.  50  a;  Smith  v.  Chenault,  48  Tex.  455;  Little  v, 
Birdwell,  27  Tex.  688;  Haysy.  Yarborough,  21  Tex.  487;  Wil- 
8on  V.  Nance,  11  Humph.  189. 

Finding  no  errors  in  the  record,  the  judgment  of  the  court 
below  is  affirmed.  

CoRPOKATiox — Foreign — Power  to  Contract. — A  corporation  of  on* 
state  caunot  do  business  in  another  without  the  latter's  consent,  express  or 
implied:  Commonwealth  v.  New  York  etc.  R.  R.  Co.,  129  Pa.  St.  463;  15  Am. 
8t.  Rep.  724.  The  right  of  individuals  to  be  a  corporation  and  act  in  a  oor< 
porate  capacity  is  a  peculiar  privilege,  the  creation  of  local  law,  and  cannot 
by  the  mere  force  of  that  law  exist  or  be  exercised  beyond  the  territorial 
limits  of  the  state  which  enacts  it:  Commonwealth  v.  Milton,  12  B.  Mon.  212; 
64  Am.  Dec.  622.  In  Massachusetts  a  foreign  corporation  may  make  oon« 
tracts  within  the  scope  of  its  charter  and  may  sue  and  be  sued  thereon:  Fol- 
ger  v.  Colunibian  Ins.  Co.,  99  Mass.  267;  96  Am.  Dec  747,  and  note.     Th« 
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cases  discussing  this  subject  further  will  be  found  in  the  notes  to  Rothrodt 
r.  Dxoelling-Houie.  Ins.  Co.,  42  Am.  St.  Rep.  420,  and  Deringer  v.  Deringer, 
1  Am.  St.  Rep.   161. 

Corporations— Foreign — Power  to  Migrate. — A  corporation  dwells  in 
the  state  of  its  creation  and  cannot  migrate  to  another,  though  it  may  thera 
exercise  such  franchises  as  the  laws  of  that  state  permit:  Combes  v.  Keyes,  89 
Wis.  297;  46  Am.  St.  Rep.  839;  Aspinivall  v.  Ohio  etc.  R.  R.  Co.,  20  Ind. 
492;  83  Am.  Dec.  329,  and  note;  note  to  Simmons  v.  Norfolk  etc.  SieambotU 
Co.,  37  Am.  St.  Rep.  617;  but  see  Young  v.  South  Tredegar  Iron  Co.,  85  Tean. 
189;  4  Am.  St.  Rep.  752,  and  especially  the  note  thereto. 


Leuders  v.  Thomas. 

[35  Florida,  518.] 

Guardian  akd  Ward  —  Jddicial  Sales  of  Ward's  Estate.  —  Under  a 
statute  empowering  county  judges  to  authorize  a  guardian  to  sell  the 
estate  of  his  ward  "under  such  conditions  as  the  interests  of  such 
infant  may,  in  the  opinion  of  said  judge,  seem  to  require,"  a  general 
unconditional  order  issued  by  such  judge  permitting  the  guardian  to 
sell  does  not  authorize  a  sale  of  the  ward's  property  at  private  sale, 
and  such  sale  is  void.  In  the  absence  of  a  special  order  for  a  private 
sale,  the  sale  must  be  public,  and  after  due  advertisement. 

Guardian  and  Ward  —  Sales  or  Ward's  Property. — Statutory  pro- 
ceedings by  a  guardian  to  divest  his  ward  of  his  real  estate  by  sale 
must  be  strictly  pursued. 

Guardian  and  Ward— Sales  oy  Ward's  Property— Caveat  Emptor. — 
Parties  who  purchase  from  a  guardian  the  real  estate  of  his  ward 
must  ascertain  whether  he  has  full  legal  authority  to  make  a  valid 
title  thereto  before  they  deal  with  him.  In  such  case  the  doctrine  of 
caveat  emptor  applies. 

Lis  Pendens — Purchasers — Notice.— In  a  suit  in  reference  to  specific 
property  well  described  in  the  pleadings  all  persons  purchasing  while 
the  suit  is  in  full  prosecution  do  so  at  their  own  peril.  They  take 
the  risk  of  the  result  of  the  suit,  and  are  concluded  by  the  decree 
therein. 

Appeal — Reversal. — Matter  in  an  Answer  not  Directly  Bksponsivb 
TO  the  Complaint,  and  put  in  issue  by  the  replication,  but  not 
proved,  is  not  ground  for  the  reversal  of  a  decree  otherwise  proper. 

R.  B.  Archibald,  for  the  appellants. 

H.  JET.  Buckman  and  John  Wallace,  for  the  appellees. 

**•  LiDDON,  J.  Sarah  L.  Thomas  and  her  husband, 
Robert  Thomas,  brought  their  bill  in  equity  in  April,  1888, 
in  the  circuit  court  of  Duval  county,  against  Frederick  Leu- 
ders, as  guardian  of  said  Sarah,  John  R.  Burleigh  and  wife, 
and  J.  C.  Greeley.  The  purpose  of  said  bill  was  to  obtain 
an  accounting  by  said  Leuders,  as  guardian,  with  said  Sarah, 
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his  ward,  she  having  attained  her  majority,  and  become  a 
married  woman,  and  also  to  set  aside  as  fraudulent  and 
void  a  sale  of  the  real  estate  of  said  Sarah,  made  by  said 
Leuders  as  guardian.  The  sale  attacked  was  a  private  one, 
without  advertisement.  The  defendants  Burleigh  and  wife 
were  purchasers  of  said  real  estate  from  Leuders  as  guardian, 
and  the  defendant  Greeley  was  a  purchaser  from  Burleigh 
and  wife.  The  court  granted  both  branches  of  relief  prayed 
for,  setting  aside  the  sale  of  the  real  estate  by  Leuders,  as 
guardian,  as  void,  and  decreeing  an  accounting  by  him  as  to 
his  guardianship  of  the  estate  of  said  Sarah.  The  defendants 
appeal  from  this  decree. 

620  The  appellants  (defendants)  expressly  state  in  their 
brief  that  they  make  no  objection  to  that  portion  of  the  de- 
cree of  the  court  below  which  directed  an  accounting  by  said 
Leuders  as  guardian.  They  allege  error  only  as  to  that  por- 
tion which  declared  the  sale  of  the  real  estate  void,  and 
which  directed  that  all  persons  claiming  said  lot  by,  through, 
or  under  the  defendants,  or  either  of  them,  since  the  com- 
mencement of  this  suit,  surrender  up  and  deliver  to  the  said 
conaplainants  possession  of  said  lot  without  delay. 

The  sale  of  the  property  by  the  guardian  is  attacked  as 
having  been  fraudulently  and  coUusively  made,  and  it  is 
also  claimed  that  the  proceedings  in  the  probate  court  upon 
which  the  sale  was  made  were  unauthorized  by  law,  and 
were  void.  The  court  reaching  the  conclusion  that,  upon 
direct  attack,  the  sale  cannot  be  sustained  because  illegally 
made,  independent  of  any  question  of  actual  fraud,  it  is  not 
necessary  to  consider  or  state  the  evidence  upon  this  point. 
We  deem  it  proper,  however,  to  state  that  the  court  is  of  the 
opinion  that  there  was  not  such  proof  of  collusion  and  actual 
fraud  as  would  authorize  the  guardian's  sale  to  be  set  aside 
upon  that  ground. 

As  to  the  legality  of  the  notice  of  the  sale,  a  question  be- 
fore us,  we  do  not  pass  upon  it,  for  the  reason  that,  admit- 
ting that  due  and  proper  notice  of  application  to  sell  was 
given  as  required  by  law,  a  private  sale  was  wholly  unauthor- 
ized by  law.  The  order  of  sale,  after  reciting  the  presenta- 
tion of  a  petition  therefor,  and  the  giving  of  notice  thereof, 
and  the  determination  of  the  court  that  the  property  was 
unproductive,  and  that  it  would  be  for  the  best  interest 
of  the  minor  that  the  same  be  sold,  concluded  as  follows: 
"  It  is  ordered,  adjudged,  and  decreed  that  the  said  Frederick 
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Leuders  be,  and  he  is  hereby,  authorized  and  empowered  as 
***  guardian  as  aforesaid  to  sell  and  convey  the  said  real 
estate  for  the  use  and  benefit  of  said  minor."  By  the  statute 
under  which  the  order  was  made  it  was  "  declared  lawful  to 
authorize  said  ....  guardian  to  sell  said  estate  under  such 
conditions  as  the  interests  of  said  infant  may,  in  the  opinion 
of  said  judge,  seem  to  require."  It  is  insisted  by  the  appel- 
lees that  the  statute  gave  no  jurisdiction  to  the  county  judge 
to  grant  a  general,  broad,  unconditional  power  to  a  guardian 
to  sell  the  real  estate  of  his  ward.  Without  determining 
whether  a  public  sale  for  a  fair  price  after  due  notice  would 
or  would  not  be  upheld  under  this  order,  we  are  clearly  of 
the  opinion  that  a  private  sale  under  it  should  not  be  sus- 
tained. The  county  judge  has  power  to  prescribe  the  condi- 
tions of  the  sale.  If  he  failed  to  prescribe  the  conditions  or 
to  direct  a  private  sale,  the  sale  should  have  been  made  as 
judicial  sales  generally  are — i.  e.,  publicly  and  after  due  ad- 
vertisement. A  private  sale  was  not  authorized  by  the  order, 
and  was  wholly  illegal.  The  general  rule  is,  that  statutory 
proceedings  to  divest  a  minor  of  his  real  estate  should  be 
strictly  pursued.  They  cannot  be  deprived  of  their  property 
except  by  "  due  process  of  law."  In  this  case  there  does  not 
appear  to  have  been  any  report  to  the  court,  or  any  confirma- 
tion of  the  sale,  from  which  a  ratification  by  the  court  might 
be  inferred.  Parties  who  purchase  from  a  guardian  the  real 
estate  of  his  ward  should  ascertain  whether  he  has  full  legal 
authority  to  make  a  valid  title  before  they  deal  with  him. 
In  such  a  case  the  doctrine  of  caveat  emptor  has  peculiar 
application,  and  the  purchaser  at  such  sale  buys  at  his  peril: 
Gwynn  v.  McCauley,  32  Ark.  97,  112;  Black  v.  Walton,  32 
Ark.  321,  324,  and  authorities  cited. 

***  The  appellants  also  object  to  that  portion  of  the  decree 
of  the  circuit  court  which  directed  that  "all  persons  claiming 
said  lot  by,  through,  or  under  the  defendants,  or  either  of 
them,  since  the  commencement  of  this  suit,  surrender  up  and 
deliver  to  the  complainants  possession  of  said  lot  without  de- 
lay." In  a  case  where  the  suit  is  in  reference  to  specific 
property  which  is  well  described  in  the  pleadings,  all  persons 
purchasing  while  the  suit  is  in  full  prosecution  do  so  at  their 
own  peril.  They  take  the  risk  of  the  result  of  the  suit,  and 
are  concluded  by  the  decree  therein;  it  is  not  necessary  that 
they  be  made  parties  thereto.  Such  is  the  general  doctrine 
of  lis  pendens:  1  Daniell's  Chancery  Pleading  and  Practice, 
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6th  ed.,  280,  and  notes;  13  Am.  &  Eng.  Ency.  of  Law,  883, 
900,  901,  and  notes. 

The  answer  of  the  defendant  Greeley  stated  that  he  had 
Bold  and  conveyed  the  property  to  a  corporation,  whose  name 
is  given,  before  the  commencement  of  the  suit.  This  matter 
was  not  directly  responsive  to  the  bill  of  complaint,  and  was 
put  in  issue  by  the  replication  to  the  answer.  No  effort  was 
made  to  prove  the  allegation.  Neither  does  the  decree  by 
its  terms  expressly  affect  such  purchaser.  In  such  a  state 
of  the  case  we  could  not  reverse  a  decree  upon  the  appeal  of 
the  parties  who  were  before  the  court,  and  as  to  whom  the 
decree  was  entirely  proper. 

There  is  no  error  in  the  record,  and  the  decree  of  the  cir- 
cuit court  is  aflBrmed.  

Judicial  Sales— Statdtory  Construction.  —  Statutory  authority,  by 
which  one  is  deprived  of  his  estate,  must  be  strictly  pursued:  Bloom  T. 
Burdick,  1  Hill,  130;  37  Am.  Dec.  299,  and  note  with  the  cases  collected. 

Judicial  Sales— Caveat  Emptor. — A  purchaser  at  a  judicial  sale  buys 
at  his  peril  and  is  bound  to  satisfy  himself  of  the  authority  under  which  tha 
sale  is  made:  Frost  v.  Atvmod,  73  Mich.  67;  16  Am.  St.  Rep.  560,  and  note. 
Sales  by  order  of  the  probate  court  are  judicial  in  their  character,  and  the 
maxim  of  caveat  emptor  applies  thereto:  Oioen  v.  SlcUter,  26  Ala.  547;  62 
Am.  Dec.  745,  and  note.  See,  also,  the  extended  note  to  Neal  r.  Oillaspy, 
26  Am.  Rep.  38. 

Lis  Pendens. — In  Kentucky,  nnder  the  statute,  an  equitable  lis  pendena 
ia  acquired  in  a  suit  to  subject  specific  property  to  the  payment  of  a  debt 
by  filing  a  petition  and  suing  out  summons:  Rothschild  v.  Kohn,  93  Ky.  107| 
40  Am.  St.  Rep.  184,  and  note.  This  question  is  fully  treated  in  the  mono* 
graphic  note  to  Newman  v.  Chapman,  14  Am.  Dec.  775. 
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[35  FLORIDA,  523.] 

NaooTTABLS  Instruments  —  Note  Payable  at  Particular  Place. — In 
an  action  against  the  maker  of  a  note  payable  at  a  particular  place,  it  is 
not  necessary  to  allege  a  presentation  of  the  note  for  payment  at  the 
time  and  place  designated,  or  to  prove  such  presentation,  in  ordei  to 
entitle  the  plaintiflf  to  recover. 

Negotiable  Instruments  —  Place  or  Payment — Presentation— De- 
fense.— The  maker  of  a  note  payable  at  a  particular  time  and  place  ia 
liable  thereon,  though  it  is  not  presented  at  the  time  and  place  named, 
but  he  may  avoid  the  payment  of  future  interest,  damages,  and  eosta 
of  suit  by  plea  therein  alleging  both  a  readiness  and  ability  to  pay  at 
the  time  and  place  designated  and  ever  since,  and  that  he  brings  the 
money  into  court  for  that  purpose.  The  plea  to  be  sufficient  must  aet 
np  all  of  theae  facta. 
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Nkgotiablk  Instruments— Place  op  Payment — Present ation^Waiveb 
OF  Defense. — If  a  note  is  made  payable  at  a  particular  time  and  place 
the  payment  of  interest  thereon  long  after  its  maturity  is  a  waiver  of 
any  defense  by  the  maker  for  the  failure  of  the  holder  to  present  tho 
note  for  payment  at  the  time  and  place  named  therein. 

Assumpsit  on  a  note  made  payable  one  year  after  date, 
negotiable  and  payable  at  a  particular  bank.  Judgment  for 
plaintiff.     Defendant  appealed. 

R.  B.  Archibald,  for  the  appellant. 

J.  E.  Hartridge,  for  the  appellee. 

'**  Mabry,  C.  J.  It  is  now  the  accepted  doctrine  in  the 
United  States  that  in  a  suit  against  the  maker  of  a  promissory 
note,  payable  at  a  particular  time  and  place,  it  is  not  neces- 
sary to  allege  in  the  declaration  a  presentation  for  payment 
at  the  place  named,  or  to  prove  such  presentation  at  the  trial 
in  order  to  entitle  the  plaintiff  to  recover  on  such  note.  What 
was  the  English  rule  on  the  subject  ****  prior  to  the  decision 
in  Rowe  v.  Young,  2  Brod.  &  B.  165,  rendered  in  1820,  is  un- 
certain, as  there  was  great  diversity  of  opinion  on  the  subject 
among  English  judges.  It  was  at  that  time  decided  by  the 
house  of  lords  that  if  a  bill  of  exchange  be  accepted,  payable 
at  a  particular  place,  the  declaration  must  aver  presentment 
at  that  place,  and  the  averment  must  be  proved.  It  seems 
that  prior  to  that  time  the  king's  bench  had  followed  the  rule 
now  accepted  by  the  American  courts.  In  1839  the  supreme 
court  of  the  United  States  decided  in  the  case  of  Wallace  v. 
McConnell,  13  Pet.  136,  that  in  an  action  against  the  maker 
of  a  note,  payable  at  a  particular  time  and  place,  no  demand 
for  payment  need  be  averred  or  proved;  and  since  that  deci- 
sion the  American  courts  have  been  practically  unanimous 
in  holding  the  same  doctrine:  Reeve  v.  Pack,  6  Mich.  240; 
Montgomery  v.  Tutt,  11  Cal.  307;  Caldwell  v.  Cassidy,  8  Cow. 
271;  Wolcott  V.  Van  Santvoord,  17  Johns.  248;  8  Am.  Dec. 
396;  Hills  v.  Place,  48  N.  Y.  520;  8  Am.  Rep.  569;  Paysony. 
Whitcomh^  15  Pick.  212;  Carley  v.  Vance,  17  Mass.  389;  Lyon 
V.  Williamson,  27  Me.  149;  Armisted  v.  Armisted,  10  Leigh, 
512;  Washington  v.  Planters'  Bank,  1  How.  (Miss.)  230;  28 
Am.  Dec.  333;  Yeaton  v.  Berney,  62  111.  61;  Humphreys  v. 
Matthews,  11  111.  471;  Ripka  v.  Pope,  5  La.  Ann.  61;  52  Am. 
Dec.  579;  3  Randolph  on  Commercial  Paper,  sec.  1117;  Story 
on  Promissory  Notes,  sec.  228,  and  notes;  Tiedeman  on  Com- 
mercial Paper,  sec.  310.     While  the  American  courts  uni- 


260  Greeley  v.  Whitehead.  [Florida, 

formly  hold  that  in  a  suit  on  a  note  against  the  maker  it  is 
unnecessary  for  a  plaintiff  to  aver  a  presentation  of  the  note 
for  payment  at  the  time  and  place  designated  for  that  pur- 
pose, it  must  not  be  supposed  that  the  maker  *^®  cannot 
set  up  as  a  matter  of  defense,  so  far  as  costs  and  damages  are 
concerned,  the  fact  that  he  was  prepared  with  funds  and  ready 
to  make  payment  of  the  note  at  said  time  and  place,  and  that 
the  holder  was  not  there  to  receive  the  money.  The  theory 
of  the  American  courts  is  that  tlie  maker  of  the  note,  being 
the  principal  debtor,  is  still  liable  to  pay,  though  the  note  be 
not  presented  at  the  time  and  place  designated  for  payment, 
and  that  it  devolves  upon  him  to  show  as  a  matter  of  defense 
a  readiness  with  the  money  at  the  time  and  place  to  meet  the 
note,  and  such  defense  must  be  set  up  by  plea,  and  can  only 
be  in  bar  of  damages  and  costs.  Such  a  plea,  in  order  to  be 
available,  must  allege  that  the  maker  was  ready  to  pay  the 
money  at  the  time  and  place  named;  that  he  has  ever  since 
been  ready  there  to  pay  the  note,  and  that  he  brings  the 
money  into  court  for  the  plaintiff:  Carley  v.  Vance,  17  Mass. 
389;  Lyon  v.  Williamson,  27  Me.  149. 

The  first  plea  of  the  defendant  below  was  clearly  demur- 
rable. It  goes  no  further  in  its  allegations  than  that  the  de- 
fendant, at  the  time  and  place  named  for  the  payment  of  the 
note,  liad  the  money  ready  to  pay  the  same  and  interest 
thereon,  and  would  have  paid  the  same  had  it  been  presented 
for  payment,  which  had  never  been  done.  It  does  not  make 
a  tender  of  the  money  in  court,  nor  does  it  allege  that  defend- 
ant had  ever  since  the  note  matured  been  ready  with  the 
money  to  pay.  It  falls  far  short  of  the  requisites  of  a  good 
plea  setting  up  such  a  defense:  Forcheimer  v.  Holly,  14  Fla. 
239. 

The  second  plea  is  more  extensive  in  its  allegations.  It 
alleges  that  ever  since  the  note  became  due  defendant  had 
the  amount  of  money  named  therein  and  interest,  at  the  des- 
ignated place  of  payment,  and  had  been  ready  and  willing 
to  pay  the  same,  but  the  note  was  *'*  never  presented  for 
payment;  that  plaintiflf  had  always  declined  to  present  the 
note  for  payment,  and  requested  payment  of  the  interest 
thereon  semi-annually,  which  was  always  promptly  paid. 
Profert  of  the  amount  due  on  the  note  was  made  and  paid 
into  court.  Conceding  that  the  allegation  as  to  the  profert 
in  curia,  in  reference  to  which  there  is  no  contention  here,  is 
sufficient,  it  is  evident  that  the  second  plea  is  good  under  the 
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rule  of  pleading  above  stated,  unless  the  averment  relating 
to  the  payment  of  interest  after  maturity  of  the  note  render 
it  bad.  It  is  insisted  for  appellee  that  the  payment  of  the 
interest  on  the  note  after  it  matured,  as  alleged  in  the  plea, 
was  a  waiver  by  the  maker  of  any  defense  that  he  might  have 
Bet  up  by  reason  of  a  failure  on  the  part  of  the  holder  to  pre- 
sent the  note  for  payment,  and  the  rule  as  to  a  waiver  of  pro- 
test and  notice  by  payment,  or  promise  to  pay,  on  the  part  of 
an  indorser  of  a  note,  is  invoked.  The  rule  is  well  settled 
that  a  payment  on  a  note,  or  a  clear  and  explicit  promise  to 
pay  it  after  maturity,  by  an  indorser,  with  full  knowledge  of 
the  fact  that  it  had  not  been  presented  for  payment,  operates 
as  a  waiver  of  such  presentation  and  protest:  Whitaker  y. 
Morrison,  1  Fla.  25;  44  Am.  Deo.  627;  Curtis  v.  Sprague,  51 
Cal.  239;  Salisbury  v.  Rcnick,  44  Mo.  554;  Hughes  v.  Bowen, 
15  Iowa,  446;  Smith  v.  Curlee,  59  111.  221.  The  principle 
upon  which  the  maker  of  a  note  is  held  liable  is  not  exactly 
the  same  as  that  applicable  to  the  liability  of  an  indorser. 
The  maker  is  the  primary  debtor,  and,  as  we  have  seen,  no 
presentation  at  all  is  necessary  to  hold  him  liable.  But  while 
this  is  true,  he  may  show  by  way  of  defense,  in  a  suit  against 
him  on  a  promissory  note,  payable  at  a  particular  time  and 
place,  that  he  was  then  and  there  ready  with  the  money  to 
make  payment,  and  has  ever  *^*  since  continued  so  to  be;, 
and,  in  that  event,  under  proper  plea  with  tender  in  court  of 
the  money  due,  he  will  not  be  liable  for  costs,  damages,  or 
expenses  of  the  suit.  In  such  a  case  he  will  have  done 
everything  under  his  obligation  with  the  holder  of  the  note 
to  avoid  costs,  damages,  or  expenses,  and  in  justice  should 
not  be  burdened  with  them. 

It  will  be  observed  that  the  second  plea  alleges,  in  addition 
to  the  readiness  of  the  maker  to  pay  the  note  and  interest  at 
the  time  and  place  of  payment,  that  the  holder  declined  to 
present  the  note  for  payment,  but  requested  payment  of 
interest  thereon  semi-annually,  which  was  promptly  paid. 
The  note  was  past  due  something  over  three  years  when  suit 
was  instituted  on  it,  and  from  the  allegations  of  the  plea  it 
is  inferable  that  both  maker  and  holder  of  the  note  acquiesced 
in  a  postponement  of  its  payment,  upon  the  payment  of  semi- 
annual interest  thereon,  but  it  is  not  made  to  appear  that 
the  postponement  was  for  any  fixed  time.  The  interest  on  the 
note  was  ten  per  cent  per  annum,  and  it  appears  from  the 
plea  that,  though  the  note  was  not  presented  for  payment 
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semi-annual  interest  thereon  was  requested  and  paid.  This 
of  course  was  a  recognition  on  the  part  of  the  maker  that 
the  holder  was  entitled  to  interest  on  the  note  so  long  as  he 
permitted  it  to  run,  but  it  was  then  past  due,  and  was  liable 
to  be  sued  on  at  any  time  at  the  option  of  the  holder.  The 
contract  in  the  note  is,  that  if  not  paid  at  maturity,  it  may  be 
placed  in  the  hands  of  an  attorney  for  collection,  and,  in  that 
event,  an  additional  sum  of  one  hundred  dollars  for  attorney 
fees  was  agreed  to  be  paid.  The  contingency  expressed  in  tha 
note,  upon  which  the  liability  to  pay  the  attorney  fee  de- 
pended, to  wit:  the  placing  the  note  after  maturity  in  the 
bands  of  an  attorney  for  collection,  is  not  denied;  but  the 
•"  defense  in  the  plea  is  that  the  defendant  was  all  the  time 
feady  at  the  proper  place  to  pay  the  note,  which  was  never 
presented  for  payment,  but  only  the  interest  thereon  de- 
manded, and  which  was  promptly  paid.  If  the  plea  had 
alleged  that  by  agreement  based  on  suflBcient  consideration 
the  principal  debt  had  been  postponed  for  a  definite  time, 
and  before  the  expiration  of  that  time  suit  had  been  instituted, 
without  presenting  the  note  for  payment,  a  diflferent  question 
would  arise.  But  the  plea  here  does  not  present  such  a  de- 
fense. It  appears  to  us  that  the  payment  of  the  interest  on 
the  note  after  its  maturity,  for  the  length  of  time  and  under 
the  circumstances  stated,  amounts  to  a  waiver  of  any  defense 
that  the  maker  might  have  had  by  reason  of  the  failure  of 
the  holder  to  present  the  note  at  the  time  of  its  maturity. 
The  right  under  the  circumstances  stated  to  cease  paying  in- 
terest on  the  note  after  maturity,  by  reason  of  a  failure  to 
present  it  at  the  time  and  place  of  payment,  would  exist  as 
well  as  an  exemption  from  costs  and  expenses  in  the  event  of 
a  suit,  but  the  plea  expressly  alleges  that  defendant  contin- 
ued to  pay  semi-annual  interest  on  the  note  after  maturity. 
In  the  judgment  of  the  court  the  second  plea  was  also  bad, 
and  the  court  did  not  err  in  sustaining  the  demurrer  to  it. 

The  only  questions  here  relate  to  the  decision  of  the  court 
on  the  demurrer  to  the  pleas,  and  our  conclusions  thereon 
already  stated  result  in  an  affirmance  of  the  judgment  of  the 
circuit  court,  and  an  order  will  be  entered  accordingly. 


NxooTiABLS  Instrument  Payable  at  a  Particular  Plaob  —  Peb« 
BBNTMBNT. — A  note  payable  at  a  particular  place  need  not  be  presented  at 
that  place  in  order  to  hold  the  maker  liab'e:  McNairy  v.  Bdl,  1  Yerg.  502; 
24  Am.  Dec.  454,  and  note;    Washington  v.  Planters'  Bank,  1  How.  230;  28 
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Am.  Dec.  333,  and  note;  RipJca  v.  Pope,  5  La.  Ann.  61;  52  Am.  Dec.  579,  and 
Bote.  But  in  sning  without  such  presentment,  the  plaintiff  takes  the  risk  of 
being  subjected  to  costs,  as  in  case  of  a  tender,  should  the  defendant  prove 
»  readiness  to  pay  at  the  place  before  suit:  Indiana  etc.  B.  R.  Co.  v.  Davit, 
20  Ind.  6;  83  Am.  Dec.  303,  and  note. 


Grant  v.  State. 

[35  Florida,  581.] 

Embezzlement. — An  Indictment  for  embezzlement  describing  the  property 
alleged  to  have  been  fraudulently  converted  as  "  the  proceeds  "of  a  sale 
of  lumber  mentioned  is  insufficient  for  vagueness  and  indefiniteness. 

Embezzlement. — An  Indicfment  for  embezzlement  must  state  the  descrip- 
tion of  the  property  embezzled  with  the  same  particularity  as  is  re- 
quired in  an  indictment  for  larceny. 

Embezzlement — Indictment. — If  it  is  impossible  to  give  an  exact  descrip- 
tion of  property  embezzled  in  an  indictment  charging  the  crime,  the 
best  description  practicable  should  be  given,  and  if  the  descriptioa 
given  is  indefinite,  a  reason  for  not  giving  a  better  description  should 
be  stated. 

Embezzlement — Indictment. — Omission  to  describe,  in  an  indictment 
charging  embezzlement,  the  property  embezzled  is  a  fatal  objection  at 
any  stage  of  the  case,  including  a  motion  in  arrest  of  judgment. 

Embezzlement. — In  an  Indictment  for  Embezzlement  the  Receipt  bt 
Defendant  o»  the  Property  embezzled  must  be  directly  and  posi- 
tively alleged.  An  allegation  that  defendant  sold  certain  lumber  and 
converted  the  proceeds  to  his  own  use  is  not  equivalent  to  an  averment 
that  the  proceeds  of  the  sale  came  into  his  hands. 

Embezzlement. — An  indictment  for  embezzlement,  which  fails  to  allege  the 
value  or  ownership  of  the  property  embezzled  is  void. 

Embezzlement — Indictment. — The  Ownership  and  Value  of  Propertt 
embezzled  must  be  stated  in  the  indictment  with  the  same  particular- 
ity as  is  required  in  an  indictment  for  larceny. 

Embezzlement — Indictment. — An  allegation  in  an  indictment  for  embez- 
zlement that  the  fraudulent  conversion  of  the  proceeds  of  certain  prop- 
erty by  the  defendant  injured  the  bailors  in  a  certain  sum  of  money  ia 
not  an  allegation  of  the  value  of  the  property  embezzled. 

A,  J.  Henry,  for  the  appellant. 

W.  B.  Lamar,  attorney  general,  for  the  state. 

•**  LiDDON,  J.  The  plaintiflf  in  error  was  convicted  in  the 
circuit  court  upon  an  indictment  charging  "that  Daniel  F. 
Grant,  late  of  said  county,  lawyer,  on  the  thirtieth  day  of 
June,  A.  D.  1891,  at  and  in  the  county,  circuit,  and  state  afore- 
said, was  then  and  there  intrusted  by  Frank  M.  Bell  and 
T.  C.  Glover  with  a  large  amount  of  property,  which  was  then 
and  there  subject  of  larceny,  to  wit:  thirty  thousand  feet  of 
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yellow  pine  lumber"  (giving  a  detailed  description  of  the 
dimensions  of  the  '*'  said  lumber);  "and  the  said  Daniel 
F.  Grant  was  so  intrusted  as  aforesaid  with  the  lumber  afore- 
said by  the  said  Frank  M.  Bell  and  T.  C.  Glover  for  the  pur- 
pose of  shipping  and  selling  the  same,  and  having  the  proceeds 
thereof  remitted  to  them,  the  said  Frank  M.  Bell  and  T.  0. 
Glover;  and  the  said  Daniel  F.  Grant  did  afterward  sell  the 
said  lumber  with  the  consent  of  the  said  Frank  M.  Bell  and 
T.  C.  Glover,  and  after  the  sale  aforesaid  did,  without  the  con- 
sent of  the  said  Frank  M.  Bell  and  T.  C.  Glover,  fraudulently 
convert  the  proceeds  thereof  to  his  own  use,  and  fail  and  re- 
fuse to  pay  the  same  over  to  the  said  Frank  M.  Bell  and  T.  C. 
Glover  on  demand,  to  the  injury  of  the  said  Frank  M.  Bell 
and  the  said  T.  C.  Glover  in  the  sum  of  one  hundred  and 
seventy  dollars.  So  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  say  that  the  said  Daniel  F.  Grant,  at  the  time 
aforesaid,  and  in  the  county,  circuit,  and  state  aforesaid,  did 
commit  the  crime  of  fraudulent  conversion  of  property,  con- 
trary to  the  laws,"  etc. 

The  jury  rendered  a  verdict  finding  the  defendant  guilty  of 
the  fraudulent  conversion  of  forty-nine  dollars  of  the  money 
set  forth  in  the  indictment,  and  recommended  him  to  the 
mercy  of  the  court.  The  counsel  for  defendant  moved  aa 
arrest  of  judgment  upon  numerous  grounds.  Included  in 
said  grounds,  among  many  others,  are:  1.  That  the  indict- 
ment was  vague,  indefinite,  and  insufficient,  and  did  not 
charge  any  offense;  2.  That  it  did  not  allege  the  ownership 
or  value  of  the  property  alleged  to  have  been  fraudulently 
converted  by  the  defendant.  The  court  overruled  the  motion, 
and  imposed  a  penalty  upon  the  defendant. 

We  think  the  objections  stated  above  were  good  ones,  and 
the  motion  to  arrest  the  judgment  should  have  been  granted. 
As  to  the  first  objection,  the  indictment  *®*  is  exceedingly 
vague  and  indefinite.  It  was  found  under  the  statute,  sec- 
tion 2454  of  the  Revised  Statutes  of  Florida.  Leaving  out 
those  portions  of  the  section  not  applicable  to  the  present 
case,  the  pertinent  portions  in  question  would  read  as  follows: 
*'If  .  .  .  .  any  ....  person  with  whom  any  property  which 
may  be  the  subject  of  larceny  is  intrusted  or  deposited  by 
another,  ....  after  a  sale  of  any  of  said  property  with  the 
consent  of  the  owner  or  bailor,  shall  fraudulently  and  with- 
out consent  aforesaid  convert  or  embezzle  the  proceeds,  or  any 
part  thereof,  to  his  own  use,  and  fail  and  refuse  to  pay  the 
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same  to  the  owner  or  bailor  on  demand,  ....  (he)  shall  be 
punished  as  if  he  had  been  convicted  of  larceny."  The  gist 
of  the  contention  upon  the  objection  now  under  consideration 
is  that  the  indictment  does  not  describe  or  state  in  what  the 
proceeds  consisted  wliich  are  alleged  to  have  been  converted 
by  the  defendant  to  his  own  use.  The  indictment  describes 
the  property  alleged  to  liave  been  fraudulently  converted  only 
as  "  the  proceeds  thereof,"  alluding  to  the  sale  of  the  lumber 
mentioned.  We  are  not  advised  whether  the  lumber  was  sold 
for  cash  or  other  thing  of  value,  or  on  credit,  or  whether  "  the 
proceeds"  consisted  of  money,  promissory  notes,  or  other  thing 
of  value.  The  general  rule  is  that  an  indictment  for  embez- 
zlement should  state  the  description  of  the  property  embezzled 
■with  the  same  particularity  as  is  required  in  an  indictment 
for  larceny:  Rapalje  on  Larceny,  sec.  385;  People  v.  Cox,  40 
Cal.  275;  Commonwealth  v.  Smart,  6  Gray,  15;  2  Bishop'a 
Criminal  Procedure,  sec.  320,  and  authorities  cited;  1  Whar- 
ton's Criminal  Law,  sec.  1044,  and  authorities  cited.  See, 
also,  many  English  and  American  cases  collated  in  a  note 
to  Calkins  v.  State,  98  Am.  Dec.  157  (18  Ohio  St.  366),  and  9 
Am.  &  Eng.  Ency.  of  Law,  '*'  498  e.  It  might  be  impossi- 
ble in  some  cases  to  give  a  very  exact  description  of  the  prop- 
erty embezzled,  but  the  best  description  practicable  should 
be  given,  and,  if  the  description  is  indefinite,  a  reason  for 
not  giving  a  better  description  should  be  stated:  2  Bishop's 
Criminal  Procedure,  sec.  321.  The  omission  to  describe  the 
property  alleged  to  have  been  embezzled  is  a  fatal  objection 
at  any  stage  of  the  case  the  same  may  be  presented,  includ- 
ing a  motion  in  arrest  of  judgment:  People  v.  Cox,  40  Cal. 
275;  Commonwealth  v.  Smart,  6  Gray,  15. 

We  need  only  notice  one  other  point  under  this  ground  of 
the  motion  to  arrest  the  judgment,  which  is  that  the  indict- 
ment contains  no  direct  allegation  that  the  defendant  re- 
ceived any  proceeds  of  the  sale  of  lumber  intrusted  to  him. 
It  only  alleges  that  he  sold  the  lumber  and  converted  the 
proceeds  to  his  own  use.  The  allegation  of  a  sale  by  defend- 
ant is  not  equivalent  to  an  averment  that  the  proceeds  of 
the  sale  came  into  his  hands.  He  might  have  sold  on  credit, 
or  he  might  have  sold  and  not  have  been  paid.  Upon  so 
vital  a  point  nothing  should  be  left  to  conjecture,  or  to  be 
supplied  by  presumption,  but  the  receipt  of  the  proceeds  of 
the  sale  by  the  defendant  should  have  been  directly  and 
positively  alleged. 
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The  next  objection  is  that  the  indictment  failed  to  allege 
the  value  or  ownersliip  of  the  property  alleged  to  have  been 
embezzled.  This  objection  is  well  taken  in  point  of  fact,  and 
is  fatal  to  the  indictment,  and  it  must  fall  before  it.  Tlie 
ownership  of  the  property  should  have  been  alleged  with  the 
same  particularity  as  in  an  indictment  for  larceny:  Rapalje 
on  Larceny,  sec.  386;  2  Bishop's  Criminal  Procedure,*  sec. 
320;  Heard's  Criminal  Law,  527;  State  v.  Roubles,  43  La. 
Ann.  200;  26  Am.  St.  Rep.  179.  See,  also,  a  large  *8®  num- 
ber of  cases  collated  in  note  to  Calkins  v.  State,  98  Am.  Dec. 
157,  and  9  Am.  &  Eng.  Ency.  of  Law,  498  d.  The  value  of 
the  property  alleged  to  have  been  embezzled  should  have 
been  stated.  The  allegation  in  the  indictment  that  the 
fraudulent  conversion  of  the  proceeds  of  the  property  by  the 
defendant  injured  the  bailors  in  the  sum  of  one  hundred  and 
seventy  dollars  is  not  an  allegation  of  tlie  value  of  the  prop- 
erty embezzled.  Such  an  allegation  might  be  useful  as 
showing  the  amount  of  damage  claimed  in  a  civil  proceeding, 
but  not  for  any  other  purpose.  The  authorities  agree  that  it 
is  necessary  to  allege  the  value  of  the  property  embezzled  in 
an  indictment  for  embezzlement:  See  note  to  Calkins  v.  State, 
98  Am.  Dec.  157,  and  9  Am.  &  Eng.  Ency.  of  Law,  498  h.  It 
is  necessary,  upon  general  principles,  to  state  the  value  of 
the  property  in  an  indictment  of  this  character,  and  it  is  es- 
pecially necessary  under  our  statute.  The  statute  provides 
that  upon  a  conviction  of  this  offense,  the  defendant  "shall  be 
punished  as  if  he  had  been  convicted  of  larceny."  The  value 
of  the  property  should  be  stated  in  order  to  ascertain  the 
penalty  proper  to  be  inflicted.  We  have  two  grades  of  lar- 
ceny, as  regulated  by  the  value  of  the  property  stolen,  of 
which  the  circuit  court  has  jurisdiction,  and  for  which  differ- 
ent degrees  of  punishment  are  provided.  Where  the  value  of 
the  property  stolen  is  one  hundred  dollars  or  more,  it  is  called 
grand  larceny,  and  more  severely  punished  than  when  the 
value  is  less  than  one  hundred  dollars,  which  is  called  petit 
larceny:  Rev.  Stats.,  sees.  2440,  2441. 

For  the  reasons  stated  the  judgment  of  the  circuit  court  is 
reversed,  with  directions  to  dismiss  the  proceedings  against 
the  plaintiff  in  error  and  discharge  him  from  custody. 

Embezzlrmknt — Indictment — Description  of  Property — Sffficiknot 
or, — An  indictment  for  the  embezzlement  of  money  must  definitely  describe 
the  money  embezzled,  and  a  general  description  thereof  as  so  many  dollars 
of  good  and  lawful  money  of  the  United  States  ia  not  sufficient:  State  v» 
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Ward,  48  Ark.  36;  3  Am.  St.  Rep.  213,  and  note.  See  the  extended  note 
to  Calkins  v.  State,  98  Am.  Dec.  154. 

Embezzlement — Indictment. — The  indictment  for  embezzlement  should 
directly  allege  that  the  property  came  into  the  defendant's  hands,  or  was 
under  bis  care,  by  virtue  of  a  bailment:  Extended  note  to  Calkins  v.  State, 
98  Am.  Dec.  154. 

Embezzlement — Indictment — Allegation  of  Value. — Value  should  be 
alleged  as  in  an  indictment  for  larceny:  Extended  note  to  Calkiiia  v.  State,  98 
Am.  Dec.  156. 

Embezzlement — Indictment— ALLEOATioy  of  Ownership. — The  own- 
ership of  the  embezzled  property  must  be  alleged  with  the  same  degree  of 
certainty  required  in  an  indictment  for  larceny:  State  v.  Roubles,  43  La.  Ann. 
200;  26  Am.  St.  Rep.  179,  and  note.  See,  also,  the  extended  note  to  Cal- 
Una  7.  State,  98  Am.  Deo.  157. 


Jenkins  v.  State. 

[85  Florida,  737.] 

Ikdictmbnt. — Pleas  in  Abatement  of  an  indictment  setting  up  simple  ir- 
regularities in  the  selection  of  jurors  must  be  framed  with  the  greatest 
strictness  as  to  accuracy  and  precision,  and  be  certain  to  every  intent. 

IHDiarMENT. — Plea  in  Abatement  of  an  indictment  alleging  simply  that 
the  indictment  was  found  by  a  grand  jury  not  drawn  according  to  a 
certain  named  statute,  bnt  was  summoned  from  the  body  of  the  county 
at  large,  is  bad  on  demurrer,  in  failing  to  state  wherein  such  statute 
has  not  been  complied  with. 

Witnesses — Competency  of  Grand  Jurors. — A  grand  juror  is  not  per- 
mitted  to  testify  how  any  member  of  the  jury  voted,  or  the  opinion  ex- 
pressed by  any  of  them  upon  any  question  before  them,  or  to  disclose 
the  fact  that  an  indictment  for  felony  has  been  found  against  any  per- 
son not  in  custody  or  under  recoguizauce,  or  to  state  in  detail  the  evi- 
dence on  which  an  indictment  was  found,  but  he  may  be  required  by 
the  court,  when  justice  demands  it,  to  testify  to  what  a  witness  testi- 
fied to  before  the  grand  jury,  or  to  testify  to  any  other  competent  fact, 
not  within  the  foregoing  restrictions. 

Witnesses — Competency  of  Grand  Jurors. — A  statute  providing  that 
"members  of  the  grand  jury  may  be  required  by  any  court  to  testify 
whether  the  testimony  of  a  witness  examined  before  them  is  consistent 
with  or  dififerent  from  the  evidence  given  by  such  witness  before  such 
court,  and  they  may  also  be  required  to  disclose  the  testimony  given 
before  them  by  any  person  upon  a  complaint  against  such  person  for 
perjury  or  upon  his  trial  for  such  offense"  does  not  restrict  the  inquiry 
to  the  facts  expressly  mentioned  in  the  statute,  and  a  grand  juror  is 
competent  and  may  be  required  to  testify  to  any  other  competent  fact 
within  his  knowledge  which  he  is  not  expressly  prohibited  by  law 
from  disclosing. 

Witnesses— Competency  of  Grand  Jurors  and  Prosecuting  Attorney. 
It  is  the  duty  of  the  prosecuting  attorney  when  required  by  the  grand 


Jenkins  v.  State.  [Florida, 

jnry  to  attend  that  body  for  the  purpose  of  examining  witnesses  in  its 
presence  and  to  give  it  advice  upon  legal  matters,  and  whenever  it  is 
proper  for  a  grand  juror  to  testify  to  the  statements  of  witnesses  before 
th«  grand  jury  the  prosecuting  attorney  may  testify  to  such  matters 
within  his  knowledge. 

EviDKNOB  IN  Criminal  Casm— Dbclarations  beforb  Grand  Jcrt.— A 
statement  made  by  a  party  under  oath  before  a  grand  jury  concerning 
a  crime  then  under  investigation,  prior  to  his  indictment  or  arrest 
therefor,  and  after  he  has  been  warned  that  he  is  under  suspicion  and 
need  not  testify  unless  willing  to  do  so,  and  that  he  cannot  be  com* 
pelled  to  criminate  himself,  is  voluntary  and  admissible  against  him 
on  his  subsequent  trial  for  such  crime. 

EviDBNCE  IN  Criminal  Casks— Declarations  of  Acousbd  before  Grand 
JcRY. — Written  memoranda  of  evidence  made  by  the  prosecuting  at- 
torney in  the  ex  parte  examination  of  a  witness  by  him  before  a  grand 
jury,  not  read  to  or  signed  by  such  witness,  are  not  admissible  against 
him  as  evidence  per  se  of  what  he  there  testified  to  concerning  a  crime 
then  under  investigation,  and  for  which  he  is  subsequently  placed  on 
trial.  Such  memoranda  can  be  used  for  refreshing  the  memory,  but  for 
no  other  purpose. 

Conspiracy— EviDENCB.— Every  Act  and  Declaration  of  each  member  of 
a  conspiracy,  in  pursuance  of  the  original  concerted  plan,  and  with  ref- 
erence to  the  common  object  is,  in  contemplation  of  law,  the  act  and 
declaration  of  them  all,  and  is  original  evidence  against  each  of  them 
without  reference  to  the  time  that  any  one  of  them  entered  into  the 
conspiracy. 

CONSPIRACY — Liability  of  Members. — Every  one  who  enters  into  a  con- 
spiracy is  deemed  a  party  to  every  act  connected  therewith  done  by 
the  others  before  that  time,  and  a  party  to  every  act  afterward  done 
by  any  of  the  others  in  furtherance  of  such  common  design. 

Conspiracy — Evidence. — Proof  of  overt  acts  or  declarations  by  one  in  pur- 
suance of  a  common  purpose  or  design  by  several  to  commit  a  crime 
may  be  given  in  evidence  against  all  of  the  conspirators.  If  such  acts 
or  declarations  occur  at  a  subsequent  time  after  the  accomplishment  or 
abandonment  of  the  crime,  and  are  merely  narrative  of  past  occur- 
rences, they  are  not  admissible  against  any  but  the  party  making  or 
uttering  them. 

Evidence  IN  Criminal  Cases. — In  cases  of  circumstantial  evidence  every 
fact  material,  relevant,  and  within  the  issues  from  which  the  jury  may 
legitimately  deduce  the  guilt  or  innocence  of  the  accused  should  b« 
submitted  to  them,  and  akhough  the  relevance  of  any  fact  when 
standing  alone  may  not  be  apparent,  yet  when  taken  in  connection 
with  any  other  fact  or  all  the  other  facts,  properly  admitted,  its  rele- 
vancy is  made  to  appear,  it  should  go  to  the  jury. 

Evidence  in  Criminal  Case.<3. — In  cases  of  circumstantial  evidence,  testi- 
mony that  does  not  tend  to  prove  motive  or  establish  some  other 
material  fact  essential  to  the  crime  charged  should  not  be  admitted, 
sspecially  when  it  may  tend  to  produce  an  erroneous  impression  on  th« 
minds  of  the  jurors  to  the  prejudice  of  the  accused. 

Evidence — Order  of — Admission  and  Exclusion  of  Irrelevant  Tbsti- 
MONY. — The  court  can  regulate  the  order  of  the  introduction  of  evi- 
dence, bat  when  irrelevant  testimony  is  offered  and  objected  to,  and  is 
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admitted  on  the  theory  that  its  relevancy  may  be  shown  by  subsequent 
evidence,  if  such  evidence  is  not  introduced  the  irrelevant  part  should 
be  excluded  by  the  court  upon  its  own  motion  and  without  further  ac- 
tion on  the  part  of  the  party  objecting.  A  failure  to  so  exclude  it  is 
error. 

Evidence  in  Cbiminal  Cases.— Testimony  Voluntarily  Given  beforb 
A  Coroner  by  one  not  then  under  arrest  nor  accused  of  the  crime 
under  investigation  is  competent  evidence  against  him  on  his  subse- 
quent trial  for  such  crime,  or,  if  reduced  to  writing  and  signed  by  him 
the  writing  is  evidence  against  him.  If  not  reduced  to  writing  it  may 
be  shown  by  witnesses  who  can  testify  of  their  recollection  what  it  was. 

Evidence — Circumstantial — Instructions — Reasonable  Doubt. — An  in- 
struction that  in  cases  of  circumstantial  evidence  it  is  not  necessary 
that  the  proof  shall  be  conclusive;  that  it  is  sufficient  if  the  jury  believo 
from  all  the  facts  and  circumstances  that  the  accused  is  guilty,  and  that 
they  have  no  reasonable  doubt  in  their  minds  of  this  fact;  that  if  tha 
jury  think  that  all  the  facts  are  consistent  with  the  supposition  that 
the  prisoner  is  guilty,  and  cannot  reconcile  the  circumstances  in  evi- 
dence with  any  other  supposition  than  that  of  his  guilt,  it  is  their 
duty  to  find  him  guilty;  that  all  that  can  be  required  is  not  absolute 
and  positive  proof;  but  such  proof  as  convinces  them  that  tha  crime 
has  been  made  out  against  the  accused  is  correct,  and  not  open  to  ob- 
jection as  a  whole. 

InsTRucrrioNs — Objection  to  Part  oj  Charge, — In  considering  an  objec- 
tion to  a  portion  of  a  charge  given  to  the  jury,  the  entire  charge  must 
be  considered,  and,  if  as  an  entirety  it  is  free  from  the  objection  made, 
it  is  sufficient  and  proper. 

Instructions  on  Circumstantial  Evidence. — An  instruction  that  in  cases 
of  circumstantial  evidence  the  conclusion  to  which  the  jury  must  be 
conducted  is  that  degree  of  certainty  that  they  would  come  to  before 
acting  in  their  own  grave  and  important  concerns,  and  that  this  degree 
of  certainty  justifies  them  in  returning  a  verdict  of  guilt,  is  improper 
and  erroneous,  as  laying  down  an  improper  standard  for  the  guidance 
of  the  jury  in  arriving  at  conclusions  from  the  evidence  in  criminal 
cases. 

Trial — Argument — Statements  Odtsidb  of  Evidence. — Comments  of 
counsel  in  arguing  a  case  before  a  jury  are  controllable  in  the  discretion 
of  the  trial  court.  This  discretion  is  subject  to  review,  and  when 
counsel  make  material  statements,  outside  the  evidence  likely  to  do 
the  accused  an  injury,  it  is  deemed  an  abuse  of  discretion  when  not 
stopped  by  the  court  on  objection  made  at  the  time. 

Trial — Counsel  may,  during  Argument,  take  a  pistol  that  has  been 
put  in  evidence  and  identified  as  belonging  to  the  accused,  and  request 
the  jury  to  examine  it,  and  the  jury  may  thereupon  properly  examine 
the  pistol  to  ascertain  its  condition. 

Verdict — Directing. — A  Finding  of  a  Jury  in  a  case  involving  a  charge  of 
murder  that  they  find  the  defendants  guilty  as  charged,  but  recommend 
.  Oui  of  them  named  to  the  mercy  of  the  court,  is  a  nullity,  and  can- 
not be  considered  by  the  court  as  a  verdict  of  murder  in  any  degree. 
The  case  is  still  in  the  hands  of  the  jury,  whose  duty  remains  unchanged, 
and  the  court  cannot  then,  any  more  than  at  any  other  time,  intimate 
to  the  jury  what  its  verdict  should  be. 
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E.  K.  Foster  and  Miller  &  Austin,  for  the  appellants. 

A.  St.  Clair-Abrams  and  W.  B.  Lamar,  attorney  general, 
for  the  state. 

*®"  Mabry,  C.  J.  In  December,  1891,  Francis  Joseph 
Packwood,  with  his  sister  in  law.  Miss  Adelaide  Bruce,  and 
his  four-year-old  son,  lived  on  the  Hillsboro  river  in  Volusia 
county,  Florida,  about  half  way  between  the  towns  of  New 
Smyrna  and  Oak  Hill.  Mr.  Packwood's  place  was  somewhat 
isolated,  being  immediately  on  the  river  and  about  one  mile 
east  of  the  public  road  between  the  towns  mentioned,  with  a 
road  extending  from  the  public  road  to  the  place  on  the 
river.  On  Thursday  preceding  the  twelfth  day  of  December, 
1891,  Mr.  Packwood  left  his  place  to  visit  Orange  county 
and,  as  was  his  custom  on  remaining  from  home  overnight, 
he  induced  a  Mrs.  Hatch,  living  a  few  miles  distant,  to  stay 
with  his  family  until  his  return.  During  his  absence  in 
Orange  county,  and  on  the  twelfth  day  of  December,  1891, 
the  dead  bodies  of  Miss  Bruce,  the  little  boy,  Mrs.  Hatch,  and 
her  little  son,  who  had  accompanied  her  to  the  Packwood 
place,  were  found  in  the  house,  under  circumstances  about 
which  there  is  no  dispute,  indicating  that  they  had  been 
brutally  murdered.  The  plaintififs  in  error  were  convicted  of 
murder  in  the  first  degree — one  of  them  (Marion  Clinton) 
being  recommended  to  the  mercy  of  the  court — under  an  in- 
dictment found  at  the  fall  term,  A.  d.  1893,  of  the  Volusia 
circuit  court,  charging  them  with  the  murder  of  Adelaide 
Bruce. 

The  indictment  contains  six  counts;  the  first  one  alleging 
that  Irving  Jenkins  effected  the  death  of  Adelaide  Bruce  by 
means  of  a  leaden  bullet  discharged  by  him  from  a  certain  pis- 
tol, and  that  the  other  defendants  **®'  were  present,  aiding  and 
abetting  the  commission  of  the  murder.  The  second  count 
alleges  that  William  A.  McRae  effected  the  death  of  Adelaide 
Bruce  by  means  of  a  leaden  bullet  discharged  by  him  from 
a  certain  pistol,  and  that  the  other  two  were  present  aiding 
and  abetting  the  commission  of  the  murder.  The  third  count 
alleges  that  Marion  Clinton  effected  the  death  of  the  person 
named  by  means  of  a  leaden  bullet  discharged  by  him  from 
a  certain  pistol,  and  that  Jenkins  and  McRae  were  present 
aiding  and  abetting  the  murder;  and  the  fourth  count  charges 
that  Irving  Jenkins  effected  the  death  of  Adelaide  Bruce  by 
striking  and  beating  her  with  a  certain  double-barrel  gun, 
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and  that  McRae  and  Clinton  were  present  aiding  and 
abetting  the  commission  of  the  murder.  The  other  counts 
charge  the  commission  of  the  offense  the  same  way,  except 
in  the  one  McRae  and  Clinton  in  the  other  are  charged  as 
committing  the  offense,  and  that  the  others  were  present  aid- 
ing and  abetting  the  commission  thereof. 

On  application  made  by  the  accused,  the  case  was  trans- 
ferred to  Lake  county,  and  upon  a  trial  in  that  county  the 
accused  were  convicted  upon  the  fourth  count  in  the  indict- 
ment. Motions  in  arrest  of  judgment  and  for  new  trial  were 
made  and  overruled,  and  the  accused  sentenced — Jenkins 
and  McRae  to  be  hung,  and  Clinton  to  confinement  in  the 
penitentiary  for  life. 

An  assault  was  made  on  the  indictment  by  plea  in  abate- 
ment on  the  ground  that  it  was  found  by  a  grand  jury  not 
drawn  according  to  law,  in  that  said  jurors  were  not  drawn 
from  any  box  as  required  by  chapter  4122  of  the  laws  of  1893, 
nor  were  thirty  persons  summoned  as  jurors  for  said  term 
from  whom  eighteen  were  selected  *****  to  serve  as  grand  ju- 
rors by  the  court  as  required  by  section  5  of  said  act,  but 
the  same  were  summoned  by  the  sheriff  of  Volusia  county 
from  the  body  of  the  county  at  large.  A  demurrer  was  sus- 
tained to  this  plea  and  defendants  excepted,  and  the  ruling 
is  assigned  as  error  here.  Great  strictness  is  required  in  pleas 
in  abatement  setting  up  simply  irregularities  in  the  selection 
of  jurors.  We  said  in  Reeves  v.  State^  29  Fla.  527,  that  in 
framing  such  pleas,  the  authorities  held  that  no  uncertainty 
or  ambiguity  should  exist,  and  in  fact  the  greatest  accuracy 
and  precision  are  required,  and  they  must  be  certain  to  every 
intent:  Woodward  v.  State,  33  Fla.  508.  The  act  of  1893, 
chapter  4122,  repealed  the  act  of  1891,  chapter  4015,  appen- 
dix to  the  Revised  Statutes,  and  was  a  substitute  therefor. 
The  plea  before  us  alleges  that  the  indictment  was  found  by 
a  grand  jury  not  drawn  according  to  the  act  of  1893,  but  was 
summoned  from  the  body  of  the  county  at  large.  If  for  any 
sufficient  cause  a  grand  jury  can  be  legally  drawn  from  the 
body  of  the  county  at  large,  it  is  evident  that  the  plea  is  de- 
fective, because  it  does  not  allege  that  such  cause  did  not 
exist.  Section  1157  of  the  Revised  Statutes,  which  is  a  revi- 
sion of  the  law  of  1875,  provides  that  "whenever,  for  any  cause, 
no  petit  jurors  or  less  than  the  whole  number  have  been 
drawn  or  summoned  in  the  manner  provided  by  law  for  any 
regular  or  special  term  of  the  circuit  or  county  courts  of  this 
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state,  it  shall  be  lawful  for  said  courts  to  issue  a  special 
venire  for  a  sufficient  of  such  jurors  for  said  term,  to  be  di- 
rected to  the  sheriflF  commanding  him  to  draw  from  the  box 
provided  for  in  section  3  of  chapter  4015  of  the  laws  of  Florida 
of  1891,  or  to  summon  from  bystanders,  or  the  body  of  the 
county  at  large,  the  number  of  qualified  jurors  so  ordered." 
The  same  rule  **"'  applies  to  the  selection  of  grand  jurors: 
Rev.  Stats.,  sec.  2803.  The  act  of  1893,  chapter  4122,  has 
repealed  and  taken  the  place  of  the  act  of  1891,  chapter  4015, 
but  the  former  act  has  not  repealed  section  1157  of  the  Revised 
Statutes.  The  repealing  clause  of  the  act  of  1893  is  confined 
to  the  statute  of  1891,  and  there  is  no  conflict  between  the 
former  and  section  1157  of  the  Revised  Statutes.  In  fact 
there  would  be  a  deficiency  in  the  statutory  regulation  of 
selecting  jurors  if  the  court  did  not  have  the  power  to  provide 
a  jury  in  case  there  was  a  failure  for  good  cause  to  draw  one 
under  the  act  of  1893.  In  our  judgment  the  plea  was  defec- 
tive, and  the  court  did  not  err  in  sustaining  a  demurrer  to  it. 

The  objections  urged  in  the  trial  court,  and  the  assignments 
of  error  made  here,  based  upon  the  alleged  disqualification  of 
certain  petit  jurors,  are  not  argued,  and  we  will  devote  no 
space  to  them. 

Counsel  representing  the  state  announced,  during  the  tak- 
ing of  testimony,  that  it  had  become  of  importance  to  the 
state  that  what  the  accused  testified  in  the  grand  jury  room 
should  be  placed  before  the  jury,  and  it  was  explained  that 
the  state  attorney  himself  took  down  the  testimony  of  the 
witnesses  before  the  grand  jury.  The  state  attorney  being 
sworn,  was  asked  to  look  at  a  paper  and  state  in  whose  hand- 
writing it  was,  and  said  in  reply  that  the  portions  to  the 
ninth  line  on  the  third  page,  and  beginning  from  the  bottom 
of  the  sixth  page  on,  was  in  his  handwriting,  and  that  it  pur- 
ported to  be  the  testimony  of  W.  A.  McRae  before  the  grand 
jury  at  the  spring  term,  1893.  He  further  testified  that  he 
was  present,  examined  McRae,  and  took  down  the  testimony 
mentioned  as  being  in  his  handwriting,  and  that  a  member 
of  the  grand  jury  took  down  a  portion  of  it,  but  the  witness' 
recollection  was  that  he  continued  ***  the  examination,  and 
superintended  the  taking  of  it  down,  and  looked  over  the 
shoulders  of  the  juror  while  it  was  being  taken  down.  He 
also  stated  that  it  was  barely  possible  that  he  may  have  gone 
from  the  room  a  few  moments,  but  did  not  remember  leaving 
the  room.    The  state  attorney  was  not  present  when  the  grand 
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jury  elected  a  clerk,  but  he  stated  that  the  grand  jury  had  a 
clerk.  At  the  time  McRae  was  examined  before  the  grand 
jury  he  was  under  subpoena  as  a  witness  to  attend  that  body, 
and  at  that  time  he  was  not  charged  with  the  commission  of 
the  ofifense  in  reference  to  which  he  was  examined,  and  for 
which  he  was  subsequently  indicted,  nor  was  he  at  that  time 
in  custody  of  any  officer.  The  state  attorney  notified  hirn 
when  he  appeared  in  the  grand  jury  room  that  he  was  under 
suspicion,  "  that  he  need  not  testify  unless  he  saw  fit;  that  he 
need  not  testify  to  anything  that  would  criminate  himself; 
that  he  could  not  be  compelled  to  do  so;  that  he  was  at  lib" 
erty  to  testify  or  not."  After  this  he  was  willing  to  testify 
as  to  anything  he  knew  about  the  case,  and  did  testify. 
Before  the  introduction  of  the  paper  in  evidence  the  state 
attorney  was  asked,  on  cross-examination,  if  he  took  down 
McRae's  testimony  in  writing,  and  stated  the  writing  waa 
what  he  took  down,  and  that  he  had  designated  the  part  he 
did  not  take  down.  He  had  already  stated  that  he  superin- 
tended the  taking  of  the  part  taken  down  by  the  grand  juror 
and  looked  over  his  shoulders  when  it  was  done.  The  state 
attorney  further  testified  that  he  did  not  remember  that  the 
testimony  referred  to  was  read  over  to  McRae  after  it  was 
taken  down — thought  that  it  was  not;  portions  of  it  may 
have  been  read  to  him  as  it  was  taken  down.  The  testimony 
was  not  signed  by  McRae  or  anyone  else.  Counsel  for  the 
state  asked  the  court  to  authorize  the  removal  of  ***  secrecy 
from  the  testimony  of  William  A.  McRae  before  the  grand 
jury,  preliminary  to  the  introduction  before  the  trial  jury  of 
his  testimony  before  the  grand  jury  at  the  spring  term,  1893, 
of  the  circuit  court  for  Volusia  county.  Objection  was  made 
on  the  part  of  the  accused  on  the  following  grounds,  viz.,  that 
defendant  McRae  had  not  testified  in  the  case,  nor  was  there 
any  complaint  against  him  for  perjury;  the  law  requires  that 
the  grand  jury  shall  have  a  clerk,  who  shall  preserve  the 
minutes  of  the  proceedings  before  it,  which  minutes  shall  be 
delivered  to  the  state  attorney  when  it  shall  direct,  and  there 
was  no  evidence  before  the  court  that  the  grand  jury  directed 
the  minutes  to  be  given  to  the  state  attorney;  that  the  evi- 
dence showed  that  the  proposed  testimony  was  not  taken  by 
the  clerk  of  the  grand  jury.  The  objections  were  overruled, 
and  defendants  excepted. 

The  state  attorney  further  testifying,  was  asked  if  that 
(referring  to  the  paper)  was  the  testimony  of  McRae  at  the 
Ak.  St.  Bjef.,  Vou  XLYIIL  — la 
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epring  term,  1893,  of  the  circuit  court  of  Volusia  county,  and 
etated  that  it  was.  He  also  stated  "  this  is  substantially  the 
testimony  as  taken  down  by  me  and  that  clerk;  it  is  the  tes- 
timony which  is  substantially  as  given  by  Mr.  McRae  taken 
down  by  me  at  the  time  and  the  clerk;  it  is  not  verbatim." 
The  paper  was  admitted  in  evidence,  and  the  witness  read  it 
to  the  jury  as  the  statement  of  McRae  before  the  grand  jury 
at  the  spring  term,  1893,  of  the  Volusia  circuit  court,  and  the 
defendants  excepted. 

A  statement  of  the  testimony  of  Marion  Clinton  before  the 
grand  jury  at  the  same  term  was  also  admitted  in  evidence 
undec  similar  circumstances,  over  the  objections  of  the  de- 
fendants. Clinton  was  not  at  the  time  charged  with  the 
offense,  or  under  arrest,  and  was  cautioned  by  the  state  at- 
torney before  testifying  as  ®®®  was  McRae.  In  Clinton's 
case  the  state  attorney  alone  took  down  the  testimony.  Re- 
ferring to  the  paper,  the  state  attorney  testified  that  it  was 
the  testimony  of  Marion  Clinton  given  before  the  grand  jury 
at  the  spring  term,  1893;  it  was  the  substance  of  his  testi- 
mony, and  was  correct.  On  cross-examination  he  was  asked 
if  it  was  what  may  be  termed  his  notes  of  the  testimony  of 
Clinton,  and  replied  it  "might  be  termed  that,  and  a  little 
more  than  the  notes  of  the  testimony;  I  took  it  down  as  near 
as  I  could,  abbreviating  a  little  in  the  matter."  The  paper 
was  introduced  in  evidence,  and  was  read  to  the  jury  by  the 
witness  as  the  testimony  of  Marion  Clinton  before  the  grand 
jury,  and  defendants  excepted.  It  appears  that  there  were 
various  abbreviations  by  letters  and  figures  in  the  statement, 
and  as  it  was  read  to  the  jury  the  state  attorney  stated  what 
they  stood  for.  These  statements,  admitted  as  evidence,  do 
not  contain  any  confessions  on  the  part  of  the  accused,  but 
they  purport  to  contain  their  statements  before  the  grand 
jury  in  reference  to  their  connection  with  the  case,  and  in 
respect  to  which  they  were  contradicted  by  testimony  intro- 
duced for  the  state. 

It  is  insisted  here  on  behalf  of  the  accused  that  the  court 
erred  in  permitting  the  written  statements  to  be  introduced 
as  evidence  against  the  defendants,  and  the  grounds  of  this 
insistence  may  be  arranged  under  three  heads:  1.  The  intro- 
duction of  the, written  statements  in  evidence  was  an  inva- 
sion of  the  secrecy  of  the  grand  jury  not  authorized  by  law; 
2.  The  statements  made  by  the  accused  before  the  grand 
jury  were  not  voluntary,  and  should  have  been  excluded  on 
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this  account;  and  3.  The  statements  themselves  were  not 
admissible  as  evidence,  and  at  most  could  only  be  used  for 
the  purpose  of  refreshing  the  memory  ***''  of  the  witness  in 
case  it  became  necessary  and  proper  to  do  so  in  giving  his 
oral  testimony  of  what  was  said  by  the  accused  before  the 
grand  jury.  It  is  provided  by  statute  in  this  state  that  "  no 
grand  juror  or  officer  of  court,  unless  the  court  shall  so  order, 
shall  disclose  the  fact  that  any  indictment  for  a  felony  has 
been  found  against  any  person  not  in  custody  or  under  re- 
cognizance, otherwise  than  by  issuing  or  executing  process 
on  such  indictment,  until  such  person  has  been  arrested." 
"That  no  grand  juror  shall  be  allowed  to  state  or  testify  in 
any  court  in  what  manner  he  or  any  other  member  of  the 
jury  voted  on  any  question  before  them,  or  what  opinion  was 
expressed  by  any  juror  in  relation  to  such  question."  "  Mem- 
bers of  the  grand  jury  may  be  required  by  any  court  to  tes- 
tify whether  the  testimony  of  a  witness  examined  before  such 
jury  is  consistent  with  or  different  from  the  evidence  given 
by  such  witness  before  such  court;  and  they  may  also  be  re- 
quired to  disclose  the  testimony  given  before  them  by  any 
person  upon  a  complaint  against  such  person  for  perjury  or 
upon  his  trial  for  such  offense":  Rev.  Stats.,  sees.  2812-2814. 
It  is  contended  under  the  first  objection  that  the  only 
cases  in  which  a  grand  juror  can  be  required,  or  should  be 
permitted,  by  the  court  to  disclose  the  testimony  of  witnesses 
before  that  body  are  those  mentioned  in  section  2814  (the 
one  last  mentioned),  and  that,  as  the  accused  never  testified 
before  the  court,  and  there  was  no  complaint  against  them 
for  perjury,  the  statements  should  not  have  been  admitted. 
The  cases  of  Tindle  v.  Nichols,  20  Mo.  326,  Beam  v.  Linky  27 
Mo.  261,  and  Commonwealth  v.  Green,  126  Pa.  St.  531,  12 
Am.  St.  Rep.  894,  are  cited  in  support  of  this  contention. 
The  fifteenth  section  of  a  Missouri  statute  was  the  same  as 
section  2814  *•*  of  our  revision,  but  in  a  subsequent  section 
of  the  Missouri  statute  it  was  provided  that  "  no  grand  juror 
shall  disclose  any  evidence  given  before  the  grand  jury,  nor 
the  name  of  any  witness  who  appeared  before  them,  except 
when  lawfully  required  to  testify  as  a  witness  in  relation 
thereto."  In  the  case  of  Tindle  v.  Nichols,  20  Mo.  326,  the 
court  say:  "In  what  cases  can  a  grand  juror  be  lawfully 
required  to  testify  as  a  witness  in  relation  thereto?  Such  as 
are  embraced  in  the  fifteenth  section,  and  such  only."  The 
cases  mentioned  in  the  fifteenth  section  were  the  only  ones, 
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as  held  by  the  court,  in  which  a  grand  juror  could  lawfully 
be  required  to  testify  in  relation  thereto.  This  ruling  was 
aflBrmed  in  the  case  of  Beam  v.  Link,  27  Mo.  261.  We  have 
no  such  provision  in  our  statute  as  that  contained  in  the 
fifteenth  section  of  the  Missouri  statute.  The  Pennsylvania 
case  referred  to  holds  that,  on  a  motion  to  quash  an  indict- 
ment upon  the  ground  that  the  presentment  was  not  made 
upon  the  knowledge  and  observation  of  the  grand  jury, 
as  required  by  their  practice,  but  upon  the  testimony  of 
witnesses  taken  before  them  on  another  complaint,  a 
member  of  the  grand  jury  was  a  competent  witness  to 
testify  that  that  body,  in  making  the  presentment,  acted 
upon  such  testimony,  and  not  upon  their  own  knowledge 
and  observation.  It  is  stated  generally  in  the  books,  re- 
ferring to  the  subject,  that,  at  common  law,  members  of 
the  grand  jury  should  not  disclose  what  transpired  before 
that  body  in  the  course  of  their  investigations,  but  the 
reasons  for  excluding  such  disclosures  rest  upon  grounds 
of  public  policy.  In  Commonwealth  v.  Hill,  11  Cush. 
137,  it  is  said:  "The  extent  of  the  limitation  upon  the 
testimony  of  grand  jurors  is  best  defined  by  the  terms 
of  their  oaths  of  ofl&ce,  by  which  the  commonwealth's 
counsel,  their  fellows,  and  their  own,  they  are  to  keep 
**•  secret.  They  cannot,  therefore,  be  permitted  to  state 
how  any  member  of  the  jury  voted,  or  the  opinion  expressed 
by  their  fellows  or  themselves,  upon  any  question  before 
them,  nor  to  disclose  the  fact  that  an  indictment  for  a  felony 
has  been  found  against  any  person  not  in  custody  or  under 
recognizance,  nor  to  state  in  detail  the  evidence  on  which 
the  indictment  is  founded:  1  Greenleaf  on  Evidence,  sec. 
252;  Freeman  v.  Arkell,  1  Car.  &  P.  135,  137;  Huidekoper  v. 
Cotton,  3  Watts,  56.  To  this  extent  the  free,  impartial,  un- 
biased administration  of  justice  requires  that  the  proceedings 
before  grand  juries  be  kept  secret.  By  no  other  means  can 
perfect  freedom  of  deliberation  and  opinion  among  jurors  be 
effectually  secured,  and  the  ends  of  an  energetic  administra- 
tion of  criminal  justice  surely  attained.  But  we  are  not 
aware  that  the  sanction  of  secrecy  has  ever  been  extended 
beyond  this;  we  know  of  no  authority  which  carries  the  rule 
of  exclusion  further,  and  we  can  see  no  ground  of  policy  or 
sound  reason  for  its  extension.  This  rule  has  been  substan- 
tially recognized  by  the  Revised  Statutes  of  this  common- 
wealth, chapter  136,  sections  12,  13,  which  would  seem  to  be 
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a  significant  indication  of  the  extent  to  which  public  policy, 
upon  which  the  rule  mainly  rests,  requires  it  to  be  carried* 
It  seems  to  us,  therefore,  that  a  member  of  a  grand  jury  may 
testify  to  any  fact,  otherwise  competent,  which  does  not  vio- 
late the  restrictions  above  stated."  The  sections  of  the  stat- 
ute referred  to  in  this  decision  are  substantially  the  same  as 
sections  2812  and  2813  of  our  Revised  Statutes.  To  the  same 
eflFect  was  the  decision  in  the  case  of  Commonwealth  v.  Mead, 
12  Gray,  167;  71  Am.  Dec.  741.  The  grounds  of  public  pol- 
icy for  excluding  the  testimony  of  grand  jurors  are  said  ia 
this  case  to  be  threefold:  "One  is,  that  the  utmost  freedom 
of  disclosure  of  alleged  crimes  and  offenses  ®*®  by  prosecu- 
tors may  be  secured.  A  second  is,  that  perjury  and  subor- 
nation of  perjury  may  be  prevented  by  withholding  the 
knowledge  of  facts  testified  to  before  the  grand  jury,  which, 
if  known,  it  would  be  for  the  interest  of  the  accused  or  their 
confederates  to  attempt  to  disprove  by  procuring  false  testi- 
mony. The  third  is,  to  conceal  the  fact  that  an  indictment 
is  found  against  a  party,  in  order  to  avoid  the  danger  that  he 
may  escape  and  elude  arrest  upon  it,  before  the  presentment 
is  made."  It  is  further  said  in  this  case:  "  But  when  those 
purposes  are  accomplished,  the  necessity  and  expediency  of 
retaining  the  seal  of  secrecy  are  at  an  end.  Cessante  ratione^ 
cessat  regula."  A  different  rule  might  have  the  effect  to 
exclude  from  the  investigation  of  a  case  essential  and  im- 
portant evidence  by  adhering  to  a  principle  of  exclusion 
based  upon  public  policy,  after  the  reasons  on  which  the  rule 
is  based  have  ceased  to  exist.  How  a  grand  juror  or  any 
member  of  the  jury  voted  on  any  question  before  them,  or 
what  opinion  was  expressed  by  any  juror  in  relation  to  such 
question  is  forever  sealed,  not  only  on  grounds  of  public  pol- 
icy, but  by  positive  statute:  Rev.  Stats.,  sec.  2813.  The 
courts  have  no  discretion  to  go  into  such  matters.  But  inde- 
pendent of  statutory  regulation,  it  has  long  been  established 
that  it  is  discretionary  with  the  trial  court  to  permit  a  grand 
juror  to  be  examined  as  to  what  a  witness  testified  to  before 
the  grand  jury,  when  competent  and  the  ends  of  justice  re- 
quire it,  and  we  do  not  see  that  our  statutes  have  changed 
this  rule.  Authorities  cited  supra;  State  v.  Broughton,  7  Ired. 
96;  45  Am.  Dec.  507;  State  v.  Moran,  15  Or.  262;  United 
States  v.  Kirkwood,  5  Utah,  123;  notes  to  Commonwealth  v. 
Oreen,  12  Am.  St.  Rep.  894.  The  provisions  of  section  2814 
as  to  the  special  cases  mentioned  do  not,  in  our  judgment, 
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•**  exclude  an  inquiry  in  other  cases  sanctioned  by  law 
when,  in  the  discretion  of  the  court,  it  becomes  proper  to 
open  up  such  inquiry. 

Section  2807  provides  that  the  state  attorney  shall,  when 
required  by  the  grand  jury,  attend  that  body  for  the  purpose 
of  examining  witnesses  in  its  presence  and  to  give  it  advice 
upon  legal  matters,  and  whenever  it  would  be  proper  for  a 
grand  juror  to  testify  as  to  the  statements  of  witnesses  before 
the  grand  jury  the  state  attorney  can  likewise  testify  as  to 
such  matters.  There  is  no  difiference  in  principle  between 
the  two  in  such  matters:  State  v.  Van  Buskirk,  69  Ind.  384; 
Knott  V.  Sargent,  125  Mass.  95., 

The  second  objection  is,  that  the  testimony  of  the  accused 
before  the  grand  jury  was  not  voluntary.  In  Newton  v.  State, 
21  Fla.  53,  it  was  said  that  "  the  general  rule  is  that  what  a 
party  says  in  relation  to  the  offense  is  admissible  in  evidence 
against  him,  whether  on  oath  or  not;  provided,  always,  he  is 
not  at  such  time  charged  with  the  commission  of  the  crime, 
and  such  statement  is  voluntary."  The  view  expressed  in 
Hendrickson  v.  People,  10  N.  Y.  13,  61  Am.  Dec.  721,  was  also 
quoted  to  the  efifect  that  "  in  all  cases,  as  well  before  coroner's 
inquests  as  on  the  trial  of  issues  in  court,  when  the  witness 
is  not  under  arrest,  or  is  not  before  the  oflQcer  on  a  charge  of 
crime,  he  stands  on  the  same  footing  as  other  witnesses.  He 
may  refuse  to  answer,  and  his  answers  are  to  be  deemed  vol- 
untary, unless  he  is  compelled  to  answer  after  having  declined 
to  do  so.  In  the  latter  case  only  will  they  be  deemed  com- 
pulsory and  excluded."  The  question  in  the  Newton  case 
arose  on  the  admission  of  an  affidavit  made  by  the  accused 
before  a  coroner.  According  to  ancient  nisi  prius  decisions 
in  England  it  seems  to  have  been  held  that  testimony  given 
under  oath  in  any  judicial  investigation  ***  could  not  be 
voluntarily  given,  but  this  view  was  overthrown  by  the  case 
of  Regina  v.  Wheater,  2  Moody  C.  C.  45,  in  which  all  the 
judges  participated.  In  some  of  the  cases  it  is  stated  that 
the  testimony  given  in  a  judicial  investigation,  although 
under  oath,  may  be  omitted  if,  at  the  time  it  was  given,  the 
prisoner  was  not  resting  under  any  charge  or  suspicion  of 
having  committed  the  crime.  Where  an  accused  has  been 
charged  in  a  judicial  way,  or  taken  into  custody  on  an  accu- 
sation of  crime,  his  examination  on  oath  is  viewed  in  a  dif- 
ferent light  than  when  he  is  examined  before  arrest  or  charged 
with  the  offense.    Tlie  accused  were  not  at  the  time  of  testi- 
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fying  before  the  grand  jury  charged  with  the  oflfense,  or  in 
custody,  and  we  need  not  here  say  what  would  be  our  ruling 
ifsuoh  had  been  the  case.  The  rule  stated  in  the  Newton 
case,  in  reference  to  an  examination  before  a  coroner,  that 
where  a  witness  is  not  under  arrest,  or  charged  with  the  crime* 
and  is  instructed  by  the  official  conducting  the  examination 
that  he  need  not  answer  any  question  that  would  criminate 
him,  his  testimony  may  be  given  in  evidence,  in  a  proper  case, 
on  a  subsequent  indictment  for  the  offense,  applies  to  all  judi- 
cial investigations.  The  right  to  protect  himself  by  refusing  to 
answer  questions  tending  to  criminate  himself,  and  which  he 
can  do  under  all  circumstances,  is  deemed  a  sufficient  shield 
against  injury  or  harm  under  such  circumstances:  State  v. 
Vaigneur,  5  Rich.  391 ;  Teachout  v.  People,  41  N.  Y,  7;  Hendrick' 
son  V.  People,  10  N.  Y.  13;  61  Am.  Dec.  721;  People  v.  McMahon, 
15  N.  Y.  384;  Farkas  v.  State,  60  Miss.  847;  State  v.  Clifford, 
86  Iowa,  550;  41  Am.  St.  Rep.  518.  In  the  present  case,  as 
stated,  the  accused  were  not  in  custody,  nor  were  they  at  the 
time  resting  under  any  charge  of  the  crime  for  which  the}' 
were  subsequently  **'  indicted,  and  it  is  made  to  appear 
that  the  state  attorney  cautioned  them  before  being  exam- 
ined that  they  need  not  testify  unless  they  were  willing  to  do 
BO,  and  that  they  could  not  be  compelled  to  criminate  them- 
selves. The  fact  that  they  were  told  at  the  time  that  they 
were  under  suspicion  does  not  have  the  effect  to  exclude  their 
testimony  before  the  grand  jury. 

The  next  objection  is,  that  the  statements  reduced  to  writ- 
ing in  the  manner  shown  were  not  competent  or  proper  evi- 
dence against  the  accused,  and  at  most  could  only  be  used 
as  memoranda  for  refreshing  the  memory  of  the  witness  in 
case  it  became  necessary  for  that  purpose.  The  bill  of  ex- 
ceptions shows  that  the  written  statements  of  evidence  of  the 
accused  before  the  grand  jury  as  made  by  the  state  attorney 
were  themselves  admitted  as  evidence,  and  the  original  papers 
sent  up  for  inspection,  under  the  order  of  the  circuit  judge, 
show  by  indorsements  that  the  veil  of  secrecy  was  removed, 
and  the  papers  themselves  offered  in  evidence  on  the  exam- 
ination of  the  state  attorney.  From  what  has  been  said  it 
follows  that  it  was  competent  for  the  state  to  prove  on  the 
trial  what  the  accused  testified  to  before  the  grand  jury,  and 
that  a  member  of  that  body,  or  the  state  attorney,  could  tes- 
tify as  to  such  matters  within  their  knowledge.  We  can  see 
no  objection  to  the  state  attorney  or  a  member  of  the  grand 
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jury  testifying  from  recollection  as  any  other  witness  as  to 
what  the  accused  said  before  the  grand  jury,  but  we  have 
been  unable  to  find  any  authority  to  sanction  the  view  that 
the  written  statements  of  evidence  made  by  the  state  attorney 
in  the  ex  parte  examination  of  witnesses  by  him,  before  the 
grand  jury,  are  evidence  of  themselves  of  what  tlie  witnesses 
there  testified.  We  presume  that  the  written  statements  of 
evidence  were  admitted  in  this  case  on  the  ground  ****  that 
they  were  made  by  an  ofl&cer  of  the  law  in  the  performance  of 
an  official  duty,  and  that  as  such  they  were  entitled  to  consid- 
eration as  evidence  of  what  they  contained.  It  is  true  that 
in  investigations  before  examining  courts,  such  as  committing 
magistrates  and  coroner's  inquests,  where  the  testimony  of 
witnesses  has  been  reduced  to  writing,  as  provided  by  statute, 
it  may  be  introduced  as  evidence  of  what  the  witnesses  there 
swore.  In  Jackson  v.  State,  81  Wis.  127,  it  was  held  that  on 
the  second  trial  of  a  criminal  case  the  testimony  of  a  deceased 
witness,  as  taken  down  by  the  oflBcial  stenographer  at  the 
former  trial,  may  be  received  in  evidence  on  behalf  of  the 
prosecution.  And  in  California  it  seems  the  notes  of  the  offi- 
cial reporters  can  be  used  as  evidence  of  what  witnesses  testify 
to:  People  v.  Marine ,  61  Cal.  367.  The  case  of  State  v.  Freid- 
rich,  4  Wash.  204,  holds  that  a  stenographer's  notes  of  evidence 
taken  at  a  former  trial  cannot  be  introduced  to  impeach  the 
testimony  of  a  witness  on  the  second  trial  regarding  matters 
alleged  to  have  been  testified  to  by  him  at  such  former  trial. 
In  this  case  it  is  said:  "Bowman  [the  stenographer]  was 
present,  and  competent  to  testify.  He  could  have  been  asked 
whether  Longstaff"  had  testified  as  he  claimed;  and  if  unable 
to  answer  without  his  notes  he  could  have  been  permitted  to 
refer  to  them  to  refresh  his  recollection.  But  independent  of 
him  his  notes  had  no  standing  in  the  court."  The  California 
case  cited  was  referred  to,  and  it  was  observed  that  under  the 
statute  of  that  state  the  notes  of  reporters  when  written 
out  and  certified  were  made  prima  facie  correct  statements 
of  testimony:  Rounds  v.  State,  57  Wis.  45.  Our  statutes 
provided  that  the  grand  jury  *'  may  appoint  one  of  its 
*'*  number  to  be  clerk  to  preserve  minutes  of  the  proceed- 
ings before  it,  which  minutes  shall  be  delivered  to  the  state 
attorney  when  it  shall  direct."  "  Whenever  required  by  the 
grand  jury,  it  shall  be  the  duty  of  the  state  attorney  to  attend 
it  for  the  purpose  of  examining  witnesses  in  its  presence,  or 
for  giving  it  advice  upon  any  legal  matter,  and  to  issue  sub- 
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poenae  and  other  process  to  secure  witnesses":  Rev.  Stats., 
Bees.  2806,  2807.  It  is  also  provided  in  section  2809  that  the 
foreman  of  the  grand  jury  shall  return  to  the  court  a  list 
under  his  hand  of  all  witnesses  who  shall  have  been  sworn 
before  the  grand  jury  during  the  term,  and  the  same  shall 
be  filed  of  record  by  the  clerk.  In  the  present  case  it  is  not 
shown  that  the  written  statements  introduced  in  evidence 
were  minutes  of  the  proceedings  kept  by  the  clerk  of  the  grand 
jury.  The  state  attorney  himself  took  down  the  evidence, 
except  a  small  portion  of  the  testimony  of  one  of  the  accused, 
which  was  taken  down  by  a  member  of  the  grand  jury,  but  if  it 
had  all  been  taken  down  by  the  clerk  of  the  grand  jury  we  do 
not  see  that  it  would  have  made  any  difference.  The  accused 
did  not  sign  the  statements  of  evidence,  and  it  does  not  appear 
that  they  approved  them  in  any  way,  or  that  they  were  even 
read  over  to  them  after  being  reduced  to  writing.  To  author- 
ize the  introduction  of  such  evidence  against  a  party  some  stat- 
utory warrants  must  be  shown,  and  we  fail  to  find  any  statute 
giving  such  statements  the  effect  of  evidence,  or  even  making 
them  matters  of  public  record.  The  investigations  before 
grand  juries  are  ex  parte  and  secret,  and,  aside  from  the  pre- 
sentments, the  only  portions  of  the  proceedings  before  such 
bodies  required  to  be  filed  or  recorded  are  the  lists  of  wit- 
nesses sworn  before  them.  The  rules  of  the  common  law,  as 
shown  by  the  cases  we  have  already  cited,  forbid  grand  jurors 
®*®  to  disclose  the  testimony  of  witnesses  before  their  body, 
the  reasons  for  which  are  obvious,  and  unless  required  by 
some  court,  in  the  exercise  of  a  discretion  in  the  furtherance 
of  justice,  public  policy  required  such  matters  to  remain  un- 
disclosed. Our  statutes  have  indicated  two  cases  in  which 
public  policy  no  longer  requires,  in  the  judgment  of  the 
legislature,  that  the  veil  of  secrecy  should  be  so  closely 
guarded,  and,  as  we  have  held,  the  mention  of  these  cases 
does  not  deprive  the  court  of  the  right  to  inquire  into  such 
other  matters  before  the  grand  jury  as  is  sanctioned  by  the 
practice  of  the  courts,  and  not  in  violation  of  express  statu- 
tory provisions.  The  authority  to  preserve  minutes  of  pro- 
ceedings before  the  grand  jury,  and  for  them  to  be  delivered 
to  the  state  attorney  when  it  shall  direct,  and  the  duty 
devolving  upon  the  state  attorney  to  attend  the  grand  jury, 
examine  witnesses  and  give  advice,  do  not,  in  our  judgment, 
contemplate  that  the  grand  jury  shall  make  any  official  rec- 
ord of  the  testimony  of  witnesses  examined  before  it.     The 
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minutes  of  the  proceedings  kept  by  a  grand  jury  are  for  its 
own  use,  and  for  the  information  and  assistance  of  the  prose- 
cuting officer,  but  such  ex  parte  proceedings  have  not  been 
invested  by  statute  with  the  force  of  a  binding  record  against 
individuals  who  appear  before  that  body  as  witnesses.  They 
may  not  know,  or  be  able  to  know,  what  the  state  attorney 
or  grand  jury  has  reduced  to  writing,  and  there  is  no  way 
open  to  them  for  an  investigation  as  to  what  has  been  re- 
duced to  writing  as  their  statements.  Upon  no  principle  of 
law  ought  witnesses  to  be  bound  by  such  statements,  and  in 
our  judgment  the  court  was  in  error  in  permitting  such  state- 
ments to  be  introduced  as  evidence  perse  of  what  the  accused 
stated  before  the  grand  jury.  The  state  attorney  should  have 
been  examined  as  to  his  knowledge  **''  of  what  the  accused 
stated,  and  an  opportunity  afforded  to  investigate  what  was 
said  independent  of  any  written  statements  made  at  the  time. 
Such  statements  could  have  been  used,  if  necessary,  for  re- 
freshing the  recollection,  but  for  no  other  purpose.  The 
statements  admitted  as  evidence  do  not,  as  already  stated, 
contain  confessions  of  guilt,  but  they  purport  to  contain 
statements  of  the  accused  in  reference  to  matters  connected 
with  the  murder  of  Adelaide  Brace  that  were  contradicted 
by  other  evidence  of  the  state,  and  we  cannot  say  what  harm 
was  done  by  the  use  of  the  statements  as  evidence.  In  cases 
involving  such  consequences  the  court  cannot  say  that  im- 
proper testimony  was  harmless  unless  it  affirmatively  appear 
that  no  injury  was  done. 

Mrs.  Hatch  was  one  of  the  four  persons  found  dead  in 
the  Packwood  house,  in  a  room  adjoining  the  one  in  which 
the  dead  body  of  Miss  Bruce  was  found.  The  husband  of 
Mrs.  Hatch  was  asked,  on  examination  as  a  witness  for  the 
state,  whether  or  not  his  wife  possessed  a  red  flannel  under- 
skirt, and  stated  that  she  did.  Being  further  asked  if  it  was 
like  the  one  exhibited  to  him,  replied  that  he  could  not  state; 
that  he  did  not  know  that  he  ever  saw  the  skirt;  his  wife 
said  that  she  was  making  one  a  few  days  before  she  went 
away,  and  that  he  could  not  identifj'  the  skirt;  that  he  could 
not  recall  ever  having  seen  it — may  have  done  so,  but  could 
not  recollect  of  doing  so.  He  further  stated  that  a  Mrs. 
Berry  left  a  piece  of  red  flannel  at  his  house  as  a  present 
while  they  were  away,  and  that  he  told  his  wife  to  make  it 
up  for  herself;  that  his  wife  made  it  into  skirts  for  herself; 
ihe  told  him  that  she  had,  or  rather  for  herself  and  sister; 
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one  she  sent  to  her  sister,  and  the  otlier  she  said  she  was 
going  to  keep.  He  also  stated  ***  that  no  red  flannel  skirt 
was  found  among  his  wife's  clothing  at  home  after  the  mur- 
der. The  testimony  of  the  witness  as  to  what  his  wife  said 
to  him  about  the  flannel  skirt  was  objected  to  as  being  hear- 
say evidence,  and  the  court  overruled  the  objection.  While 
the  witness  stated  positively  that  his  wife  possessed  a  red 
flannel  skirt,  it  is  evident  from  all  that  he  said  that  he  had 
not  seen  the  skirt,  and  what  he  knew  about  its  being  made 
was  derived  from  what  his  wife  told  him.  It  is  proper 
to  state  in  this  connection  that  there  was  testimony  tending 
to  show  that  a  red  underskirt  was  discovered  on  the  dead 
body  of  Mrs.  Hatch  at  the  time  of  the  inquest  held  over  the 
dead  bodies.  Some  of  the  persons  who  assisted  in  dressing 
the  bodies  for  burial  were  asked  about  the  red  skirt,  but 
could  not  recollect  of  seeing  one.  There  was  testimony,  how- 
ever, as  stated,  tending  to  show  that  Mrs.  Hatch  had  on  a 
red  skirt.  There  was  no  question  about  the  identity  of  Mrs. 
Hatch,  as  she  was  well  known  to  many  of  the  witnesses  who 
saw  the  dead  bodies,  and  clearly  recognized  by  them.  The 
state  introduced  in  evidence  a  statement  made  by  the  defend- 
ant McRae  a  short  time  after  the  murder  was  discovered,  in 
speaking  about  seeing  Mrs.  Hatch  on  the  Packwood  place  the 
day  before  the  dead  bodies  were  discovered,  to  the  efi'ect  that 
he  would  never  forget,  or  could  never  forget,  the  red  skirt 
and  white  waist  of  Mrs.  Hatch.  In  connection  with  this  state- 
ment it  is  apparent  without  further  recital  that  the  impor- 
tance of  showing  that  Mrs.  Hatch  was  wearing  a  red  skirt  at 
the  time  she  was  killed  extends  beyond  the  mere  proof  of 
the  corpus  delicti.  That  the  testimony  as  to  what  Mrs.  Hatch 
said  to  her  husband  about  making  the  flannel  into  skirts  is 
hearsay  is  entirely  clear,  and  the  court  should  have  excluded 
it  on  the  objection  made.  We  do  not  decide  ***  that  the 
ruling  on  this  exception,  if  it  stood  alone,  would  result  in  a 
reversal  of  the  judgment.  In  so  far  as  the  testimony  objected 
to  bore  on  the  question  of  the  corpus  delicti,  it  was  wholly 
immaterial  in  this  case,  but  in  so  far  as  it  added  weight  to 
the  testimony  that  Mrs.  Hatch  had  on  a  red  skirt,  in  view  of 
the  statement  of  McRae  above  referred  to,  a  different  esti- 
mate should  be  placed  upon  it.  The  fact  that  Mrs.  Berry 
left  red  flannel  at  the  house  of  Mr.  Hatch  can  be  shown  in 
connection  with  the  other  facts,  but  the  statements  of  the 
wife  as  to  making  the  flannel  into  skirts  was  hearsay,  and  tho 
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only  proper  way  for  the  court  to  deal  with  such  evidence 
when  offered  is  to  exclude  it  from  the  case. 

William  Baxter  testified  for  the  state  that  he  had  conver- 
sations with  defendant  Clinton  regarding  the  Packwood  mur- 
der, after  the  murder  was  discovered.  Witness  did  not 
remember  dates  of  the  conversations,  but  they  were  had  at 
various  places.  Witness  referred  to  a  conversation  at  Olsen's 
and  at  the  house  of  witness.  The  last  conversation  witness 
remembered  was  on  the  twelfth  day  of  February,  1893,  some- 
thing over  one  year  after  the  discovery  of  the  dead  bodies  at 
the  Packwood  place.  Witness  was  asked  if  Clinton  said  any- 
thing with  regard  to  McRae  in  the  conversation,  and  answered 
that  he  did  not  at  that  conversation,  referring,  as  shown  by 
the  connection,  to  the  last  conversation  mentioned.  Witness 
stated  that  Clinton  referred  to  McRae  in  one  of  the  conversa- 
tions when  he,  McRae,  was  not  present.  Objection  was  made 
to  what  Clinton  stated  McRae  said  in  the  latter's  absence, 
and  the  court  overruled  the  objection  and  permitted  the  wit- 
ness to  detail  such  statement.  Witness  testified  that  he  and 
Clinton  were  talking  in  regard  to  the  murder,  and  Clinton 
said  McRae  told  him  (witness)  that  he  (McRae)  **"  saw 
Miss  Bruce  blow  the  light  out  on  the  night  that  they  were 
murdered.  Q.  "What  else?"  A.  "Well,  that  is  all,  with 
the  exception  that  he  told  me  and  showed  me  the  position  she 
stood  in  to  blow  the  light  out."  Q.  "Clinton  did?"  A. 
"Yes,  sir;  that  McRae  told  him."  Q.  "Clinton  showed  you 
the  position?"  A.  "Yes,  sir;  that  she  stood  in  when  she 
blew  the  light  out."  Q.  "Clinton  showed  you  the  position 
that  McRae  stood?"  A.  "  Yes,  sir."  Witness  stated  on  cross- 
examination  that  he  could  not  remember  the  date  when  the 
conversation  in  reference  to  blowing  out  the  light  occurred. 
He  could  remember  that  it  was  on  the  road  between  his  place 
and  Smyrna,  as  they  were  walking  there,  and  thought  it  was 
in  the  evening,  but  could  not  remember  the  day,  the  week,  or 
the  month.  All  the  conversations  the  witness  had  with  Clin- 
ton were  subsequent  to  the  discovery  of  the  dead  bodies  at 
the  Packwood  place. 

The  rule  as  to  the  admission  in  evidence  of  the  acts  and 
declarations  of  a  co-conspirator  in  reference  to  the  common 
design  affecting  his  associates  is  thus  stated  by  Mr.  Greenleaf, 
viz.:  "A  foundation  must  first  be  laid  by  proof  sufficient  in 
the  opinion  of  the  judge  to  establish  prima  facie  the  fact  of 
conspiracy  between  the  parties,  or  proper  to  be  laid  before  the 
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jury  as  tending  to  establish  such  fact.  The  connection  of  the 
individuals  in  the  unlawful  enterprise  being  thus  shown,  every 
act  and  declaration  of  each  member  of  the  confederacy,  in 
pursuance  of  the  original  concerted  plan,  and  with  reference 
to  the  common  object,  is,  in  contemplation  of  law,  the  act  and 
declaration  of  them  all,  and  is,  therefore,  original  evidence 
against  each  of  them.  It  makes  no  difference  at  what  time 
any  one  entered  into  the  conspiracy.  Every  one  who  does 
enter  into  a  common  purpose  or  design  is  generally  deemed, 
•**  in  law,  a  party  to  every  act  which  had  before  been  done 
by  the  others  and  a  party  to  every  act  which  may  afterward 
be  done  by  any  of  the  others  in  furtherance  of  such  common 

design If  they  took  place  at  a  subsequent  period,  and 

are,  therefore,  merely  narrative  of  past  occurrences,  they  are, 
as  we  have  seen,  to  be  rejected":  1  Greenleaf  on  Evidence, 
15th  ed.,  sec.  Ill;  Williams  v.  Dickenson,  28  Fla.  90;  Hall  v. 
State,  31  Fla.  176.  The  rule  is  that,  while  proof  of  an  overt 
act  or  declarations  by  one  in  pursuance  of  a  common  purpose 
or  design  to  commit  a  crime  may  be  given  in  evidence  against 
all  of  the  conspirators,  the  acta  and  declarations  to  be  ad- 
mitted must  be  such  only  as  were  done  and  uttered  during 
the  pendency  of  the  criminal  enterprise  and  in  furtherance  of 
its  objects.  If  they  occur  at  a  subsequent  period,  and  are 
merely  narrative  of  past  occurrences,  they  are  not  admissible 
against  any  but  the  party  making  or  uttering  them.  The 
principle  upon  which  said  evidence  is  admitted  is  that  it 
must  show  the  acts  or  declarations  to  be  a  part  of  the  res 
gestae,  and  when  the  criminal  enterprise  is  at  an  end,  whether 
by  accomplishment  or  abandonment,  no  one  of  the  confeder- 
ates can  be  permitted  by  any  subsequent  act  or  declaration 
of  his  to  affect  the  others:  State  v.  Larkin,  49  N.  H.  36;  6 
Am.  Rep,  456;  State  v.  Duncan,  64  Mo.  262;  People  v.  Mc' 
Quade,  110  N.  Y.  284;  Phillips  v.  State,  6  Tex.  App.  364; 
Card  V.  State,  109  Ind.  415. 

In  our  judgment  the  court  erred  in  permitting  the  witness 
Baxter  to  testify  as  to  what  Clinton  said  McRae  told  him  in 
reference  to  seeing  Miss  Bruce  blow  out  the  light.  McRae 
was  not  present,  and,  as  it  appears  from  the  record,  the  state- 
ment was  made  after  ****  the  murder  at  the  Packwood  place 
occurred.  The  conversation  with  McRae,  as  given  by  the 
witness,  was  a  mere  narrative  of  a  past  transaction,  and 
Vhown  to  be  subsequent  to  the  commission  of  the  crime. 

There  is  another  exception  to  the  admission  of  evidence 
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which,  in  our  judgment,  should  have  been  sustained  by  the 
court.  It  appears  that  for  two  or  three  months  in  1892  the 
defendant  Jenkins  was  confined  in  the  jail  of  Duval  county, 
in  the  custody  of  the  sheriff  of  that  county,  on  a  charge  of 
Belling  liquors  in  violation  of  the  United  States  statutes. 
Prior  to  that  time  Jenkins  had  been  arrested  under  a  charge 
for  the  murder  of  which  he  now  stands  convicted,  but  had  been 
discharged  before  his  incarceration  in  the  Duval  county  jail 
on  the  complaint  of  violating  the  laws  of  the  United  States. 
The  sheriff  of  Duval  county  had  received  information  that 
Jenkins  probably  knew  material  facts  in  reference  to  the 
Packwood  tragedy,  and  had  conversed  with  him  in  jail  sev- 
eral times  on  that  subject.  The  state  put  in  evidence  the 
statements  of  Jenkins  to  the  sheriff  of  Duval  county  in  refer- 
ence to  the  murders  at  the  Packwood  place,  and  in  connec- 
tion with  the  evidence  of  such  statements  the  sheriff  was 
asked  if  he  knew  of  Jenkins  paying  any  money,  or  giving  an 
order  for  any  money,  to  any  lawyer  or  person  while  he  was 
confined  in  jail.  He  stated  that  an  attorney,  giving  name, 
went  to  the  jail  while  witness  was  there  and  told  him  he 
would  like  to  have  him  witness  an  order,  and  to  get  him  a 
pen  and  ink;  that  the  attorney  wrote  the  order  on  a  piece  of 
paper,  and  said  to  witness  he  would  like  him  to  witness  the 
order  Jenkins  was  to  sign  on  Dr.  McRae  for  fifty  dollars. 
The  order  was  written  in  the  jail,  signed  by  Jenkins  in  pres- 
ence of  witness  and  witnessed  by  him.  The  witness  further 
stated  that  he  did  not  recollect  whether  ®*'  he  noticed  on 
the  paper  itself  to  whom  it  was  addressed,  but  it  was  an 
order  on  somebody  for  money.  Being  asked  if  he  could  re- 
call the  order,  said  that  when  he  signed  it,  his  recollection 
was  that  he  was  signing  an  order  on  Dr.  McRae.  He  was 
further  asked  if  he  could  recall  what  Dr.  McRae  the  order 
referred  to,  and  said:  "Only  this  way,  that  the  only  Dr. 
McRae  that  we  had  talked  about  was  Dr.  McRae  at  Sanford; 
I  supposed  he  lived  there,  somewhere  in  Orange  county." 
The  witness  did  not  know  Dr.  McRae.  It  appears  from  other 
evidence  that  Dr.  McRae  of  Sanford  was  the  father  of  Will- 
iam A.  McRae,  one  of  the  codefendants  of  Jenkins,  and  also 
that  Jenkins  had  been  working  for  and  staying  with  the  son 
on  the  McRae  place,  near  the  Packwood  place  for  some  timt 
before  the  murder. 

It   appears    further   from   the  evidence  that   one    Isaiah 
Adams,  who  was  confined  in  the  Duval  county  jail  with  Jen- 


Jan.  1895.]  Jenkins  v.  Statb.  287 

kins,  was  examined  by  the  state  in  reference  to  statements 
made  by  Jenkins  in  jail  touching  the  murders  at  the  Pack- 
wood  place,  and,  in  that  connection  stated  that  he,  witness, 
wrote  a  letter  for  Jenkins  to  Dr.  McRae  for  money.  He 
further  stated  that  Jenkins  told  him  '*  to  say  in  the  letter  that 
they  wanted  him  to  swear  that  Mr.  McRae  and  Clinton  were 
connected  with  that  murder,  and  he  would  not  do  anything 
of  the  kind."  The  letter  after  being  sealed  and  delivered  to 
Jenkins  was  passed  out  to  a  trusty  girl,  also  an  inmate  of  the 
jail,  and  witness  never  saw  it  after  it  was  handed  to  the  girl. 
Witness  knew  Dr.  McRae  personally,  and  the  letter  was  di- 
rected to  Sanford. 

The  defendants  objected  to  the  testimony  of  the  sheriff  in 
reference  to  giving  the  order  on  Dr.  McRae  on  the  ground 
that  it  was  irrelevant  and  immaterial  evidence,  and  insisted 
that  it  had  nothing  to  do  with  the  case.  The  judge  stated  that 
it  was  difficult  to  tell,  ****  where  everything  was  circum- 
stantial, what  relevancy  it  may  have;  it  did  n't  appear  to  him 
to  be  relevant  then,  because  he  did  not  know  its  object,  and 
if  it  was  not  made  relevant,  defendants  could  move  to  strike 
it  out.  The  objection  made  was  overruled,  and  defendants 
excepted.  Further  objection  was  made  by  defendant  Jenkins 
to  the  testimony  of  the  sheriff  by  moving  to  strike  it  out,  and 
this  motion  was  denied.  The  testimony,  other  than  that  in 
reference  to  the  order  for  the  money,  need  not  be  stated.  After 
the  motion  on  behalf  of  the  defendant  Jenkins  to  strike  out 
the  testimony  of  the  sheriflF  had  been  overruled,  the  defend- 
ants McRae  and  Clinton  objected  to  the  testimony  bearing 
upon  the  case  against  them  on  the  ground  that  they  were  not 
present,  and  the  court  stated  that  the  testimony  could  not  be 
used  against  them  if  not  present.  Counsel  for  the  state  also 
stated  that  the  testimony  would  not  be  used  against  them. 

It  is  competent  to  introduce  any  and  all  evidence  that  is 
material  and  relevant,  and  that  tends  to  prove  the  guilt  or 
innocence  of  the  accused.  In  cases  of  circumstantial  evi- 
dence every  fact  from  which  the  jury  may  legitimately  deduce 
guilt  or  innocence  is  proper  to  be  submitted  to  them,  and  al- 
though the  relevancy  of  any  fact,  when  standing  alone,  may 
not  be  apparent,  yet  when,  taken  in  connection  with  any  other 
fact,  or  all  the  other  facts,  properly  admitted,  its  relevancy 
is  made  to  appear,  it  should  go  to  the  jury  for  their  considera- 
tion. This  rule  thus  broadly  stated  should  not,  however, 
in  cases  of  purely  circumstantial  evidence,  any  more  than  in 
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others,  be  carried  to  the  extent  of  infringing  upon  another  rule, 
that  all  evidence  should  be  confined  to  the  question  in  issuei 
and  tend  to  prove  some  essential  fact  involved  in  the  issue  in 
the  case.  The  view  expressed  in  State  y.  Header ,  BAY  i.  126 
***  was  approvingly  quoted  by  this  court  in  the  Newton 
case,  to  the  effect  that  the  admission  of  illegal  evidence,  if 
objected  to,  though  under  an  offer  of  connecting  it  witli  other 
proof  that  would  render  it  competent,  and  though  charged 
out  of  the  case  by  the  court,  is  a  cause  for  setting  aside  a 
verdict  unless  the  court  is  able  to  say  afiBrmatively  that  it 
worked  no  injury  to  the  adverse  party.  It  was  also  said  that 
**it  is  a  well-settled  rule  of  law  that  when  the  error  is  in  the 
admission  of  illegal  evidence  which  bears  in  the  least  degree 
on  the  question  in  issue,  it  cannot  be  disregarded."  In  cases 
depending  solely  upon  circumstantial  evidence  the  court 
should  permit  nothing  that  bears  upon  the^  case  in  the  least 
to  go  to  the  jury,  unless  warranted  by  law  or  the  rules  of 
evidence.  Testimony  that  does  not  tend  to  prove  motive,  or 
establish  some  other  material  fact  essential  to  the  crime 
charged,  should  not  be  admitted,  and  especially  when  it  may 
tend  to  produce  an  erroneous  impression  on  the  minds  of  the 
jurors  to  the  prejudice  of  the  accused.  These  elementary 
principles  in  the  introduction  of  evidence  are  well  estab- 
lished. We  do  not  see  that  any  legitimate  inference  that 
Jenkins  was  connected  with  the  murder  at  the  Packwood 
place  can  be  drawn  from  giving  the  order  in  question.  He 
was  not  at  that  time  under  arrest  for,  or  charged  with,  the 
murder,  but  was  in  custody  for  another  and  different  offense. 
The  record  does  not  affirmatively  show  that  Dr.  McRae 
owed  Jenkins  any  money,  and  if  any  unfavorable  inference 
is  to  be  drawn  from  drawing  the  order,  taken  in  connection 
with  the  letter  written,  the  reasonable  one  is,  that  he  was 
seeking  to  obtain  money  for  the  purpose  of  extricating  him- 
self from  the  charge  under  which  he  was  then  in  custody. 
The  need  of  Jenkins  for  money  on  the  order  given  was  while 
he  was  in  jail  on  a  charge  ®*®  for  violating  the  statutes  of 
the  United  States,  and  the  order  was  in  favor  of  an  attorney 
who  appeared  in  the  jail,  and  it  is  not  shown  to  have  any 
connection  with  the  charge  of  murder  against  Jenkins.  The 
fact  that  he  had  worked  with  the  son  on  the  McRae  place 
may  account  for  the  order  on  Dr.  McRae,  but  if  it  be  legiti- 
mate to  infer  from  it,  taken  in  connection  with  the  statement 
in  the  letter  to  the  effect  that  they  were  trying  to  get  him  to 
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Bwear  that  Mr.  McRae  and  Clinton  were  connected  with  that; 
murder,  and  he  would  not  do  anything  of  the  kind,  that  he- 
was  using  improper  means  to  extort  money,  still  the  legiti- 
mate inference,  it  seems  to  us,  is  that  he  was  trying  to  get 
out  of  custody  under  a  different  cliarge  than  the  one  for 
which  he  and  his  codefendants  were  subsequently  indicted. 
At  the  time  the  order  was  given  none  of  the  defendants  are 
shown  to  have  been  under  indictment  for  the  murders  at  the 
Packwood  place,  and  to  permit  the  order,  given  under  the 
circumstances  mentioned,  on  the  fatlierof  W.  A.  McRae,  sub- 
sequently indicted  with  Jenkins,  to  be  considered  as  evidence 
on  the  trial  for  said  murder,  would  be  extending  the  proof 
of  facts,  from  which  a  legitimate  inference  of  guilt  could  be 
drawn,  too  far.  The  record  does  not  show  anything  material 
in  reference  to  the  order  or  letter  further  than  as  above  stated. 
We  do  not  know  that  Dr.  McRae  ever  received  any  letter  or 
order  from  Jenkins,  nor  is  there  any  showing  that  the  de- 
fendant W.  A.  McRae  was  ever  connected  with  the  order  or 
letter,  or  ever  knew  anything  about  them.  This  testimony, 
while  not  affording  any  legitimate  inference  that  the  defend- 
ants were  connected  with  the  murder  for  which  they  were 
tried,  is  calculated,  it  seems  to  us,  to  produce  an  erroneous 
impression  on  the  minds  of  the  jury.  The  circuit  judge 
stated  at  the  time  the  testimony  was  admitted  **''  that  he 
did  not  then  see  its  relevancy,  and  we  agree  with  him  in  this, 
and  discover  nothing  further  in  the  evidence  to  make  it  rele- 
vant. It  is  true  that  the  court  stated  that  if  the  testimony 
was  not  made  relevant,  defendants  could  move  to  strike  it 
out,  but  we  do  not  see  that  they  are  precluded  from  insisting 
on  the  objection  made  to  the  introduction  of  the  evidence  by 
not,  at  a  subsequent  stage  of  the  case,  moving  to  strike  it 
out.  The  court  can  regulate  the  order  of  the  introduction 
of  evidence,  but  when  irrelevant  testimony  is  offered  and  ob- 
jected to,  and  it  is  admitted  on  the  theory  that  its  relevancy 
may  be  shown  by  subsequent  evidence,  if  such  evidence  is 
not  introduced  the  irrelevant  part  should  be  excluded  by  the 
court.  We  do  not  overlook  the  fact  that  the  court  stated  that 
the  evidence  in  reference  to  the  order  could  not  be  used 
against  McRae  and  Clinton,  b\it  we  deem  the  evidence  im- 
proper as  against  Jenkins,  and  its  prejudicial  character  is 
that  the  jury  may  have  been  somewhat  influenced  by  it  to 
believe  that  the  defendants  were  connected  with  the  mur- 
der.    How  it  could  have  any  legitimate  effect  to  establish 
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guilt  against  Jenkins,  without  operating  to  the  prejudice  of 
Ihe  other  defendants,  is  difficult  to  see. 

It  is  further  insisted  that  all  the  testimony  of  Broward  as 
'to  the  statements  of  Jenkins  should  have  been  excluded  from 
the  consideration  of  the  jury.  Had  proper  exceptions  been 
taken  to  this  testimony,  on  the  ground  that  such  statements 
were  not  shown  to  have  been  voluntarily  made  to  the  witness, 
a  majority  of  the  court  are  inclined  to  the  view  that  the  tes- 
timony should  have  been  excluded,  but  as  exceptions,  on  the 
ground  stated,  were  not  properly  made  of  record,  further  dis- 
cussion of  this  objection  will  not  be  indulged  in  here. 

»28  What  was  said  in  reference  to  the  admissibility  of  the 
testimony  of  the  accused  before  the  grand  jury  disposes  of  the 
objections  made  as  to  their  testimony  before  the  coroner's  jury. 
Such  testimony  voluntarily  given  before  the  coroner,  when 
they  were  not  under  arrest,  is  competent,  and  when  reduced 
to  writing  and  signed  by  them,  the  writing  itself  is  the  proper 
evidence.  This  testimony,  when  not  reduced  to  writing  and 
signed  by  them,  may  be  shown  by  witnesses  who  can  testify 
of  their  recollection  what  it  was. 

Other  objections  to  the  admissibility  of  evidence  insisted 
on  here  need  not  be  considered.  To  the  extent  permitted  by 
the  court,  we  find  nothing  objected  to  by  the  accused  and  in- 
sisted on  here  of  which  they  can  justly  complain. 

The  court  charged  the  jury  at  the  instance  of  the  state  as 
follows,  viz.:  "That  in  cases  of  circumstantial  evidence  it  is 
not  necessary  that  the  proof  shall  be  conclusive;  that  it  is 
sufficient  if  the  jury  believe  from  all  the  facts  and  circum- 
stances of  the  case  that  the  accused  are  guilty,  and  that  they 
have  no  reasonable  doubt  in  their  minds  of  this  fact.  If  the 
jury  think  that  the  facts  in  this  case  are  all  consistent  with 
the  supposition  that  the  prisoners  are  guilty,  and  cannot 
reconcile  the  circumstances  produced  in  evidence  with  any 
other  supposition  than  that  of  their  guilt,  it  is  their  duty  to 
find  them  guilty.  All  that  can  be  required  is  not  absolute 
and  positive  proof,  but  such  proof  as  convinces  them  that  the 
crime  has  been  made  out  against  the  accused."  Objections  are 
made  to  portions  of  this  charge.  The  first  one  is  to  the  fol- 
lowing portion:  "If  the  jury  think  that  the  facts  in  this  case 
«re  all  consistent  with  the  supposition  that  the  prisoners  are 
guilty,  and  cannot  reconcile  the  circumstances  produced  in 
evidence  with  any  other  supposition  than  that  of  their 
guilt,  it  **•  is  their  duty  to  find   them  guilty";   and  the 
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second  objection  is  to  the  last  sentence  of  the  charge.  It 
is  claimed  that  instead  of  telling  the  jury  that  if  they 
think  that  the  facts  in  the  case  are  all  consistent  with  the 
supposition  of  guilt,  the  court  should  have  said,  if  the  jury 
believe  from  the  evidence  beyond  a  reasonable  doubt,  etc.  It 
is  claimed  further  that  the  words  "beyond  a  reasonable 
doubt"  should  have  been  added  to  the  last  sentence  of  the 
charge.  The  entire  charge  must  be  looked  to  in  considering 
the  objections  made:  Smith  v.  Bagwell,  19  Fla.  117;  45  Am. 
Rep.  12;  Andrews  v.  State,  21  Fla.  598;  Pinson  v.  State,  28 
Fla.  735.  The  last  clause  of  the  charge  standing  alone 
would  be  amenable  to  the  objection  made,  but  we  find  in  the 
first  clause  of  direction  that  the  jury  must  have  no  reasonable 
doubt  of  the  sufficiency  of  the  facts  and  circumstances  of  the 
case  to  establish  guilt,  and  in  the  clause  objected  to  the  jury 
were  told,  in  effect,  that  the  facts  of  the  case  must  all  be  con- 
sistent with  the  supposition  that  the  prisoners  were  guilty, 
and  irreconcilable  with  any  other  supposition  than  that  of 
their  guilt.  Considering  the  entire  charge,  we*  do  not  see 
that  the  court  excluded  from  the  jury  the  requirement  that 
they  must  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendants  were  guilty*  The  charge  as  an 
entirety  enforces  this  requirement  upon  the  jury.  The  ob- 
jections urged  against  the  charge  are  not  good.  The  charge 
asserts  that  in  cases  of  circumstantial  evidence  it  is  not 
necessary  that  the  proof  should  be  conclusive.  As  to  the 
conclusiveness  of  evidence  Mr.  Starkie  says:  "  What  circum- 
stances will  amount  to  proof  will  never  be  matter  of  general 
definition;  the  legal  test  is  the  sufficiency  of  the  evidence  to 
satisfy  the  understanding  and  conscience  of  the  jury.  On 
the  one  hand  absolute,  metaphysical,  *'®  and  demonstrative 
certainty  is  not  essential  to  proof  by  circumstances.  It  is 
sufficient  if  they  produce  moral  certainty  to  the  exclusion  of 
every  reasonable  doubt."  This  author  also  says  that  the 
circumstances  should  be  of  a  conclusive  nature  and  tendency. 
Such  views  have  been  approved  by  this  court:  Whetston  v. 
State,  31  Fla.  240;  Kennedy  v.  State,  31  Fla.  428. 

At  the  request  of  the  state  the  court  further  charged  the 
jury  that  "in  cases  of  this  kind  the  conclusion  to  which  the 
jury  are  conducted  is  that  degree  of  certainty  that  they  would 
come  to  in  their  own  grave  and  important  concerns,  and  that 
is  the  degree  of  certainty  which  the  law  requires,  and  which 
will  justify  them  in  returning  a  verdict  of  guilt  from  all 
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the  facts  and  circumstances  laid  before  them.  That  the 
inculpatory  facts  must  be  incompatible  with  the  innocence 
of  the  accused  and  incapable  of  explanation  upon  any 
other  reasonable  hypothesis  than  that  of  their  guilt."  This 
charge  distinctly  directs  the  jury  that  the  degree  of  cer- 
tainty which  the  law  requires  and  which  will  justify  them 
in  finding  a  verdict  of  guilty  on  circumstantial  evidence  is 
that  to  which  they  would  arrive  in  their  own  grave  and 
important  concerns.  This  charge  is  wrong,  and  lays  down 
an  improper  standard  for  the  guidance  of  juries  in  arriving 
at  conclusions  from  the  evidence  in  criminal  cases.  The 
subject  matter  of  this  charge  was  thoroughly  considered  in 
the  case  of  Lovett  v.  State,  30  Fla.  142,  and  we  do  not  deem 
it  necessary  here  to  go  into  any  extended  discussion  of  the 
cases  bearing  on  the  point.  There  are  cases  sustaining  the 
view  that  the  reasonable  doubt  which  the  jury  must  enter- 
tain in  order  to  convict  means  that  their  minds  must  be  so 
thoroughly  convinced  that  they  would  act  upon  the  convic- 
tion as  they  ®^*  would  in  matters  of  the  highest  concern 
and  importance  to  themselves:  State  v.  Nash,  7  Iowa,  347; 
Polin  V.  State,  14  Neb.  540.  In  Lovett  v.  State,  30  Fla.  142, 
this  court  approved  the  views  announced  by  the  California 
and  Kentucky  courts  on  the  subject.  The  Kentucky  court 
in  the  case  of  Jane  v.  Commomvealth,  2  Met.  (Ky.)  30,  pro- 
nounced as  improper  and  erroneous  the  following  instruc- 
tions, viz.:  "That  the  jury  should  weigh  and  consider  all  the 
facts  and  circumstances  proven  to  their  satisfaction,  in  con- 
nection and  combination,  and  should  hold  them  and  pass 
judgment  on  them  in  that  condition,  and  that  if  the  conclu- 
sion from  the  facts  and  circumstances  so  proven  to  their  sat- 
isfaction be  that  there  is  that  degree  of  certainty  in  the  case 
that  they  would  act  on  it  in  their  own  grave  and  important 
concerns,  that  that  is  the  degree  of  certainty  which  the  law 
requires  and  which  will  justify  and  warrant  them  in  return- 
ing a  verdict  of  guilty."  The  court  said:  "Men  frequently 
act  in  their  own  grave  and  important  concerns  without  a  firm 
conviction  that  the  conclusion  upon  which  they  proceed  to 
act  is  correct;  but  having  deliberately  weighed  all  the  facts 
and  circumstances  known  to  them,  they  form  a  conclusion 
upon  which  they  proceed  to  act,  although  they  may  not  be 
fully  convinced  of  its  correctness.  But  this  degree  of  cer- 
tainty is  wholly  insuflicient  to  authorize  a  verdict  of  guilty 
in  criminal  cases.     In  such  a  case  the  jury  should  be  fully 
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convinced  of  the  correctness  of  their  conclusion  that  the  pris- 
.  oner  was  guilty,  and  that  conviction  should  be  so  clear  and 
strong  as  to  exclude  from  their  minds  all  reasonable  doubt 
that  their  conclusion  was  correct."  The  California  and 
other  courts  indorse  this  view:  People  v.  Ah  Sing,  51  Cal.  372; 
People  V.  Bemmerlyy  87  Cal.  117.  The  degree  of  certainty 
required  by  the  law,  as  asserted  by  the  charge  *'*  before  us, 
does  not  even  demand  that  the  jury  should  be  so  thoroughly 
convinced  as  that  they  would  act  upon  the  conviction  as  in 
matters  of  the  highest  concern  and  importance  to  themselves. 
It  asserts  that  the  degree  of  certainty  is  such  as  they  would 
reach  in  their  own  grave  and  important  concerns.  A  charge 
containing  such  language  was  declared  erroneous  in  the 
Kentucky  decision  cited.  It  is  true  that  all  through  the 
instructions  given  to  the  jury  by  the  court  it  is  stated  that 
the  evidence  must  convince  them  of  the  guilt  of  the  accused 
beyond  a  reasonable  doubt  before  they  could  convict,  but  the 
charge  under  consideration  fixed  a  degree  of  certainty  in 
weighing  the  evidence  which  was  calculated  to  mislead  the 
jury  throughout  the  entire  case,  and  we  cannot  say  that  it 
did  not  do  so. 

We  do  not  deem  it  necessary  to  refer  to  but  one  other 
charge  excepted  to  and  discussed  by  counsel  for  plaintiffs  in 
error,  and  that  is  the  third  charge  given  at  the  instance  of 
the  state.  It  is  not  improper  for  the  court,  when  deemed 
necessary  to  do  so,  to  tell  the  jury  that  the  fact  that  unfor- 
tunate cases  have  occurred  where  innocent  persons  have  been 
convicted  upon  circumstantial  evidence,  should  not  enter  into 
their  consideration  of  the  evidence  before  them.  So  far  as 
what  is  here  stated  is  embodied  in  the  charge  referred  to  it  is 
not  objectionable,  but  the  other  features  of  the  charge  should, 
in  our  opinion,  be  omitted. 

Counsel  for  plaintiffs  in  error  insist  that  the  court  erred  in 
permitting  argument  of  counsel  for  the  state  to  go  to  the  ex- 
tent that  it  did.  Some  of  the  language  used  by  counsel  for 
the  state,  and  found  in  the  bill  of  exceptions,  does  not  appear 
to  have  been  excepted  to  at  the  time  the  argument  was  made. 
The  comments  of  counsel  in  arguing  a  case  before  a  jury  are 
controllable  ®"  in  the  discretion  of  the  trial  court,  but  this 
discretion  is  subject  to  review,  and  when  counsel  make  mate- 
rial statements  outside  of  the  evidence  which  are  likely  to  do 
the  accused  an  injury,  it  will  be  deemed  an  abuse  of  discre- 
tion when  not  stopped  by  the  court  on  objection  made:  New- 
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ton  V.  State,  21  Fla.  53;  Killins  v.  State,  28  Fla.  813;  PeopU 
▼.  Aikin,  66  Mich.  460;  11  Am.  St.  Rep.  512.  In  Wilmington. 
V.  State,  21  Fla.  761,  it  was  held  that  objections  to  the  argu- 
ment of  counsel  as  being  beyond  the  evidence  or  otherwise 
improper  should  be  made  at  the  time  of  such  abuse  of  the 
right  or  privilege  of  argument,  and  the  action  of  the  court 
overruling  the  objection,  and  the  fact  that  exception  was 
taken  to  such  ruling  should  appear  with  the  objection  in  the 
bill  of  exceptions.  The  bill  of  exceptions  recites  as  follows: 
"The  defendants  object  to  so  much  of  the  argument  to  the 
jury  by  Major  Abrams,  of  counsel  for  the  state,  as  is  in  the 
following  language:  I  go  further,  and  say  that  if  these  mur- 
ders are  not  punished  the  state  of  Florida  is  largely  respon- 
sible for  the  failure  of  justice;  that  the  state  has  failed  and 
refused  to  furnish  to  its  officer  the  adequate  means  to  make 
conclusive  every  possibility — not  merely  probability,  but  every 
possibility — and  that  when  the  man  who  speaks  before  you 
succeeded  in  passing  in  the  senate  of  Florida  a  bill  to  furnish 
the  state  with  the  means  for  investigating  all  secret  crime,  it 
was  laid  on  the  table  in  the  house,  and  that  man  who  op- 
posed the  bill  in  the  house  was  the  member  of  the  legislature 
from  Orange  county  who  lives  in  Sanford."  We  do  not  hesi- 
tate to  express  our  disapproval  of  the  language  quoted. 
There  was  no  testimony  to  authorize  such  comment,  and  it 
was  calculated  to  prejudice  the  accused,  ®'*  as  it  was  made 
to  appear  that  the  father  of  McRae,  one  of  the  accused, 
lived  in  Sanford. 

So  far  as  we  can  see  there  was  nothing  improper  in  coun- 
sel taking  up  a  pistol  that  had  been  put  in  evidence,  and 
stating  that  it  had  been  identified  as  the  pistol  of  one  of  the 
defendants.  There  was  testimony  tending  to  prove  such  fact. 
Nor  was  there  any  impropriety  in  counsel,  during  his  argu- 
ment, handing  the  pistol  to  the  jury  to  be  examined.  The 
pistol  had  been  put  in  evidence  before  the  jury  and  testimony 
introduced  as  to  its  condition.  The  jury  could  properly 
examine  the  pistol  to  see  its  condition,  and  it  was  not  im- 
proper for  counsel  to  ask  them  to  do  so. 

The  other  language  used  by  counsel  and  found  in  the  record 
does  not  appear  to  have  been  even  objected  to,  and  we  will 
not  refer  to  it. 

After  deliberation  the  jury  returned  into  court  and  an- 
nounced that  they  had  agreed  upon  a  verdict,  and  handed  to 
the  clerk  a  paper  signed  by  the  jurors  as  follows,  viz.:  "We, 
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the  jury,  find  the  defendants  guilty  as  charged,  but  recom- 
mend Marion  Clinton  to  the  mercy  of  the  court."  The  court 
declined  to  receive  the  return  as  a  verdict,  and  made  certain 
statements  to  the  jury  in  reference  to  their  verdict.  Counsel 
excepted  to  what  the  court  said  to  the  jury,  and  insist  that 
the  province  of  the  jury  was  invaded.  As  the  judgment  must 
be  reversed  on  other  grounds,  we  do  not  deem  it  necessary  to 
specially  consider  the  exceptions  on  this  point,  further  than 
to  call  attention  to  some  decisions  bearing  on  it.  We  have 
held  that  a  finding  like  the  one  referred  to  above  in  cases  of 
homicide  is  under  our  statute  a  nullity,  and  no  judgment  or 
sentence  can  be  pronounced  upon  it:  Hall  t.  State,  31  Fla» 
176;  Lovett  v.  State,  31  Fla.  164;  Murphy  v.  State,  31  Fla.  166. 
®**  In  Grant  v.  State,  33  Fla.  291,  the  jury  returned  a  ver- 
dict of  manslaughter  in  the  first  degree,  and  the  court  refused 
to  receive  it,  stating  to  the  jury  at  the  time  that  the  verdict 
was  not  in  such  form  as  could  be  received  by  the  court,  and 
directed  the  jury  to  retire  and  present  a  verdict  in  proper 
form.  The  trial  of  the  case  was  under  the  Revised  Statutes, 
abolishing  degrees  in  manslaughter.  We  said  that  while  it 
was  entirely  clear  that  the  trial  judge  may  send  a  jury  back 
to  the  consultation  room  for  the  purpose  of  correcting  their 
findings  as  to  matters  of  informality  or  uncertainty,  and 
when  the  issue  had  not  been  passed  upon  by  them,  yet  the 
judge  must  not  even  suggest  the  alteration  in  substance  of 
the  verdict,  and  that  the  action  of  the  judge  in  reference  to 
the  correction  of  verdicts  should  be  with  great  caution.  In 
Bryant  v.  State,  34  Fla.  291,  the  verdict  was,  We,  the  jury, 
find  the  prisoner  guilty  of  murder  in  the  first  degree,  and  on 
objection  to  the  form  of  the  verdict  by  the  state  attorney,  the 
court  directed  the  jury  to  retire,  and  if  they  agreed  to  return 
a  verdict  of  guilty  of  murder  in  the  first  degree  against  the 
prisoner,  to  name  him  in  their  verdict.  This  was  held  to  be 
not  improper:  See,  also,  People  v.  Bonney,  19  Cal.  426. 

When  a  jury  returns  such  a  finding  as  the  one  stated  in 
this  case,  the  case  is  still  in  their  hands,  and  their  duty  in 
the  premises  remains  undischarged.  The  court  cannot  con- 
sider such  a  finding  as  being  a  verdict  of  murder  in  any  de- 
gree, and  cannot,  of  course,  then  any  more  than  at  any  other 
time  intimate  to  the  jury  what  their  verdict  should  be. 

The  judgment  of  the  court  below  is  reversed  and  a  neur 
trial  awarded. 
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iNDicrrMBNT — Pleas  in  Abatement. — Objections  to  the  qualifications  of 
a  grand  juror  may  be  raised  by  a  plea  in  abatement:  Slate  v.  Davis,  12  R.  L 
492;  34  Am.  Rep.  704,  and  extended  note;  lieich  v.  State,  53  Ga.  73;  21 
Am.  Rep.  265.  See,  further,  the  extended  note  to  CommontoeaUh  v.  Oreen, 
12  Am.  St.  Rep.  909. 

Grand  Jcrors  as  Witnrsses. — At  common  law  a  member  of  the  grand 
Jury  could  not  testify  as  to  what  transpired  in  the  juryroom  for  reasons  of 
public  policy:  Extended  note  to  Commonwealth  v.  Oreen,  12  Am.  St.  Rep. 
915;  but  it  is  now  quite  well  settled  that  a  grand  juror  may  be  called  to 
ahow  that  a  witness  who  has  just  testified  on  the  trial  swore  differently  be- 
fore  the  grand  jury:  Same  note  at  p.  917. 

EviDENCK  —  Confessions  before  Grand  Jcrt. — Testimony  op  a  con- 
fession given  before  a  grand  jury,  under  oath  and  involuntarily,  by  one  at 
the  time  under  arrest  and  charged  with  the  crime  then  being  inquired  about, 
without  informing  hira  of  his  rights,  or  the  effect  of  his  testimony,  or  the 
possibility  of  its  use  against  him,  is  inadmissible  on  his  subsequent  trial  for 
•uch  crime:  State  r.  Clifford,  86  Iowa,  550;  41  Am.  St.  Rep.  618,  and  ex- 
tended note. 

Witnesses — Refreshinq  Memory. — A  witness  may  use  a  memorandum 
to  refresh  his  memory:  Holladay  r.  Marsh,  3  Wend.  142;  20  Am.  Dec.  678; 
Riordon  v.  Davit,  9  La.  239;  29  Am.  Dec.  442,  and  note;  Henderson  v.  llsley, 
11  Sinedes  &  M.  9;  49  Am.  Dec.  41,  and  note.  See,  also,  the  extended  notes 
to  Acklen  t.  Hickman,  35  Am.  Rep.  56,  and  State  v.  Bacon,  98  Am.  Dec.  619. 

Conspiracy  —  Evidence  —  Acts  and  DECLARATioNa  of  Conspirators. 
When  a  conspiracy  to  commit  crime  is  established,  the  act  or  declaration 
of  one  conspirator  or  accomplice  in  the  prosecution  of  the  enterprise  is  con- 
sidered the  act  of  all,  and  is  evidence  against  all.  Each  is  deemed  to  assent 
to  or  to  commend  what  is  done  by  any  other  in  furtherance  of  the  com- 
mon  object:  McKemie  v.  State,  32  Tex.  Cr.  Rep.  568;  40  Am.  St.  Rep.  795, 
and  note  with  the  cases  collected.  But  after  a  conspiracy  is  ended  and  its 
object  has  been  actually  reached,  the  declarations  of  one  conspirator  are  not 
admissible  in  evidence  against  the  others:  State  v.  Oreen,  40  S.  C.  328;  42 
Am.  St.  Rep.  872,  and  note. 

Evidence— Circumstantial. — To  warrant  a  conviction  of  crime  on  cir- 
cumstantial evidence,  absolute  certainty  is  not  essential,  and  if  the  circum- 
stances produce  moral  certainty  to  the  exclusion  of  every  reasonable  doubt, 
it  is  Bufl&cient:  Carlton  v.  People,  150  111.  181;  41  Am.  St.  Rep.  346,  and 
note.  Circumstantial  evidence  is  sufficient  to  support  a  verdict  of  convic- 
tion if  the  jury  believed  beyond  a  reasonable  doubt  from  such  evidence  the 
guilt  of  the  defendant:  State  v.  Atkinson,  40  S.  C.  363;  42  Am.  St.  Rep. 
877,  and  note.  See,  also,  the  extended  note  to  Bippey  v.  Miller,  62  Am. 
Dec.  179-187. 

Circumstantial  Evidence — Reasonable  Doubt — Instructions.— In  a 
ease  where  the  evidence  as  to  the  defendant's  guilt  la  purely  circumstantial, 
the  evidence  must  lead  to  the  conclusion  so  clearly  and  strongly  as  to  ez« 
elude  every  reasonable  hypothesis  consistent  with  innocence.  In  a  case  of 
that  kind  an  instruction  in  these  words  is  erroneous:  "  The  defendant  is  to 
have  the  benefit  of  any  doubt.  If,  however,  all  the  facts  established  neces* 
sarily  lead  the  mind  to  the  conclusion  that  he  is  guilty,  though  there  is  a 
bare  possibility  that  he  may  be  innocent,  you  should  find  him  guilty."  It 
is  not  enough  that  the  evidence  necessarily  leads  the  mind  to  the  conclusion, 
(or  it  must  be  such  as  to  exclude  reasonable  doubt:  Bliodes  v.  Slate,  128  lud. 
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189;  25  Am.  St.  Rep.  429,  and  note.  See,  also,  the  extended  note  to  Rippey 
T.  Miller,  62  Am.  Dec.  183. 

Trial— Criminal  Law — Instkuctidns. — The  charge  of  the  court  mast 
be  considered  aa  a  whole  in  connection  with  the  evidence,  and  not  in  dia- 
connected  parts:  Gibson  v.  Stale,  89  Ala.  121;  18  Am.  Dec.  96;  Spies  y.PeO' 
pie,  122  111.  1;  3  Am.  St.  Rep.  320;  Fort  v.  State,  52  Ark.  180;  20  Am.  St. 
Rep.  163. 

Criminal  Trial  —  Counsel's  Address  to  Jury. — Statements  of  facts 
by  counsel  not  authorized  by  the  evidence  should  not  be  permitted:  Stat* 
V.  McCall,  4  Ala.  643;  39  Am.  Dec.  314.  See,  further,  Cheatkam  v.  State,  67 
Miss.  335;  19  Am.  St.  Rep.  310,  and  note,  and  the  extended  note  to  Cieve- 
land  Paper  Co.  v.  Banks,  48  Am.  Rep.  336-339. 

Trial. — A  Verdict  for  Murdek  which  does  not  Find  the  Deqrsi 
is  Toid:  Johnson  ▼.  StaU,  30  Tex.  App.  419;  28  Am.  St.  Rep.  930,  and  nota. 
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Hart  v.  Washington  Park  Club. 

[157  ILUKOIS,  9.] 

Lakdowners,  Liability  op. — If  the  owner  or  occupier  of  land,  either  di- 
rectly or  by  implication,  induces  persons  to  come  upon  his  premises,  he 
thereby  assumes  an  obligation  that  such  premises  are  in  a  reasonably 
safe  condition,  so  that  persons  there  by  his  invitation  shall  not  be  in- 
jured by  them  or  la  their  use  for  the  purpose  for  which  the  invitation 
was  extended. 

PuBLio  Grounds  and  RiCECouRSE,  Liabilitt  of  Keeper  of. — One  in 
possession  of  a  racecourse  and  conducting  an  exhibition  of  horseracing 
thereon,  inviting  the  public  to  attend  and  charging  an  admission  fee,  ia 
under  the  duty  of  keeping  the  grounds  in  a  reasonably  safe  condition 
for  spectators. 

Nkglioencb,  Pbesuhftion  of. — When  a  thing  la  under  the  exclusive 
management  of  the  defendant  or  his  servants,  and  the  accident  is  such 
as  in  the  ordinary  course  of  things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation,  that  the 'accident  arose  from  want  of  care. 

Keolioence  is  not  Presumed  as  aqainst  the  Owner  of  a  Racecoursi 
who  is  giving  thereon  a  public  exhibition  of  racing,  from  the  allegation 
that  a  horse  ran  away  and  inflicted  an  injury  upon  a  spectator,  where 
it  does  not  appear  that  the  horse  was  the  property  of,  or  under  the  con* 
trol  of,  the  defendant,  nor  at  what  place  plaintiff  was  when  he  received 
his  injury. 

Rosenthal,  Kurt  &  Hirschly  for  the  plaintiflf  in  error. 

Cratty  Bros.^  and  Jarvia  Jt  Cleveland,  for  the  defendant  in 
error. 

**  Magrudeb,  J.  The  action  below  was  trespass  on  the 
case  brought  by  plaintiflf  in  error  against  defendant  in  error. 
The  declaration  avers  as  follows: 

"For  that,  whereas,  heretofore,  on  the  day  commonly  known 
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as  '  Derby  Day,'  on,  to  wit,  the  twenty-fifth  day  of  June,  1893, 
gaid  defendant,  in  said  county,  on  the  certain  racecourse  then 
and  there  in  its  possession,  gave  and  conducted  a  public  ex- 
hibition of  horseracing,  and  thereto  invited  the  public  at 
large,  charging  and  receiving  an  admission  fee.  Plaintiff 
paid  said  fee  and  attended  said  exhibition,  and  was  then  and 
there,  and  at  all  times  thereabouts,  in  the  exercise  of  all  rea- 
sonable and  ordinary  care,,  and  lawfully  in  and  upon  the 
ground  in  defendant's  possession  and  control,  set  aside  by 
defendant  for  the  use  of  the  spectators  at  said  races.  And 
plaintiff  alleges  that  it  then  and  there  became  and  was  the 
duty  of  defendant  to  use  all  reasonable  and  ordinary  care  to 
keep  said  grounds  in  a  reasonably  safe  and  suitable  'Condition 
for  the  said  spectators,  and  therein  defendant  made  default, 
and  so  carelessly  and  negligently  kept  said  grounds  that  *' 
a  horse  drawing  a  vehicle  ran  unguarded,  unattended,  and 
unhindered,  from  a  cause  or  causes  which,  upon  diligent  in- 
quiry, plaintiff  has  not  been  able  to  learn,  but  which  are  to 
defendant  well  known,  through  and  among  the  spectators, 
and  in  so  doing  ran  upon  and  against  the  plaintiff,  whereby 
he  was  violently  thrown  to  the  ground,  and  was  thereby  and 
then  greatly  bruised,  hurt,  and  wounded,"  etc. 

The  declaration  was  demurred  to;  the  demurrer  was  sus- 
tained; plaintiff  stood  by  his  declaration;  judgment  was  ren- 
dered for  defendant,  and  has  been  affirmed  by  the  appellate 
court.  The  present  writ  of  error  is  sued  out  for  the  purpose 
of  reviewing  the  judgment  of  the  appellate  court. 

The  question  is  whether  the  declaration  was  good  on  gen- 
eral demurrer.  It  is  urged  in  favor  of  the  sufficiency  of  the 
declaration  that  proof  of  the  injury  as  alleged  will  give  rise 
to  a  presumption  of  negligence  on  the  part  of  the  defendant, 
and  so  establish  a  prima  facie  case  under  the  application  of 
the  maxim,  "  Res  ipsa  loquitur.'^  It  is  claimed  that  the  decla- 
ration avers  all  that  is  necessary  by  stating  that  defendant 
invited  plaintiff  into  its  racing  course  and  accepted  an  ad- 
mission fee  from  him;  and  that  plaintiff  was  lawfully  upon 
the  ground  set  apart  by  the  defendant  for  spectators,  and 
while  there  was  in  the  exercise  of  ordinary  care;  and  that  it 
was  the  duty  of  defendant  to  exercise  reasonable  care  to  keep 
the  space  so  set  apart  reasonably  safe;  and  that  plaintiff  was 
struck  by  a  horse  and  vehicle  running  unattended  through 
such  space.  It  is  contended  that  the  space  reserved  for  spec- 
tators was  not  safe  when  a  horse  and  vehicle  thus  ran  through 
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it,  and  that  the  fact  of  such  running  indicated  negligence, 
and  devolved  upon  the  defendant  the  burden  of  showing  ho'«f 
the  accident  happened  and  that  it  had  used  all  reasonable 
care  to  prevent  such  an  occurrence. 

*•  On  the  other  hand,  it  is  urged  against  the  suflBciency  of 
the  declaration,  that  it  does  not  state  facts  sufficient,  if  proven, 
to  create  a  reasonable  presumption  of  negligence  on  the  part 
of  the  defendant,  or  to  justify  an  allegation  that  defendant 
owed  a  duty  to  plaintiff,  or  to  support  an  averment  that  the 
defendant  had  knowledge  of  the  cause  or  causes  of  the  run- 
ning away  of  the  horse.  It  is  claimed  that  the  declaration 
is  objectionable  as  not  stating  whether  or  not  the  plaintiff 
was  in  the  grand  stand,  or  in  the  space  occupied  by  visitors 
in  carriages  or  other  vehicles  drawn  by  horses,  or  in  that 
occupied  exclusively  by  pedestrians,  and  in  not  stating 
whether  or  not  the  horse  which  ran  away  belonged  to  the  de- 
fendant, or  was  in  the  keeping  of  the  defendant.  It  is  con- 
tended by  the  defendant  in  error  that  the  running  away  of  a 
horse  creates  no  presumption  of  negligence  except  as  against 
those  whese  duty  it  is  to  guard  against  such  an  occurrence, 
and  that  no  fact  is  alleged  in  the  declaration  showing  the  duty 
of  the  defendant  in  this  respect. 

If  an  owner  or  occupier  of  land,  either  directly  or  by  impli- 
cation, induces  persons  to  come  upon  his  premises,  he  thereby 
assumes  an  obligation  that  such  premises  are  in  a  reasonably 
safe  condition,  so  that  the  persons  there  by  his  invitation 
shall  not  be  injured  by  them,  or  in  their  use  for  the  purpose 
for  which  the  invitation  was  extended:  Lake  Shore  etc.  Ry.  Co. 
V.  Bodemer,  139  111.  596;  32  Am.  St.  Rep.  218;  Campbell  on 
Negligence,  sec.  43;  16  Am.  &  Eng.  Ency.  of  Law,  413; 
Davis  V.  Central  Congregational  Society^  129  Mass.  367j  37 
Am.  Rep.  368. 

In  Currier  v.  Boston  Music  Hall,  135  Mass.  414,  it  was  held 
that  the  proprietor  of  a  hall  to  which  the  public  is  invited  is 
bound  to  use  ordinary  care  and  diligence  to  put  and  keep  the 
hall  in  a  reasonably  safe  condition  for  persons  attending  in 
pursuance  of  such  invitation;  and  if  he  neglects  his  duty  in 
this  respect,  so  that  the  hall  is  in  fact  unsafe,  his  knowledge 
or  ignorance  of  the  defect  is  immaterial. 

**  In  the  case  at  bar  the  declaration  avers  that  the  defend- 
ant was  in  possession  of  the  racecourse  and  conducted  an 
exhibition  of  horseracing  thereon,  and  invited  the  public  at 
large  to  attend  and  charged  an  admission  fee,  and  that  plain- 
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tiff  paid  the  fee  and  attended  the  exhibition.  These  facts 
are  suflBcient  to  impose  the  same  obligation  upon  defendant 
which  rests  upon  any  other  owner  or  occupier  of  premises  who 
invites  people  to  come  upon  the  same.  Out  of  these  facts 
necessarily  arises  the  duty  of  defendant  to  keep  the  grounds 
in  a  reasonably  safe  and  suitable  condition  for  the  spectators. 
Counsel  for  defendant  in  error  refer  to  a  number  of  authorities 
in  support  of  the  proposition,  that  a  mere  general  allegation 
in  the  declaration  that  it  became  the  duty  of  the  defendant 
to  do  that  which  the  plaintiff  complains  of  its  omitting  to  do, 
is  not  sufficient;  and  that  the  sufficiency  of  the  declaration 
in  this  regard  will  depend  upon  whether  the  facts  stated  show 
that  the  defendant  was  bound  in  law  to  do  that  which  it  is 
charged  with  having  omitted  to  do.  No  fault  can  be  found 
with  the  doctrine  of  the  authorities  thus  referred  to.  Tested 
by  the  rule  laid  down  in  them,  the  declaration  here,  by  aver- 
ring defendant's  occupancy  of  the  grounds  and  its  invitation 
to  the  plaintiff  to  come  thereon,  states  such  facts  as  give  rise 
to  the  general  duty  which  the  defendant  is  charged  with  fail- 
ing to  perform. 

The  question  next  arises  whether  the  declaration  makes 
such  averments  as  show  a  breach  of  the  duty  arising  out  of 
the  facts  stated;  or,  in  other  words,  whether  negligence  can  be 
presumed  from  the  running  away  of  the  horse  within  the  space 
reserved  for  spectators.  There  are  cases  where  the  maxim, 
Res  ipsa  loquitur,  is  applicable.  The  meaning  of  this  maxim  is 
that,  while  negligence  is  not,  as  a  general  rule,  to  be  presumed, 
yet  the  injury  itself  may  afford  sufficient  prima  facie  evidence 
of  negligence,  and  the  presumption  of  negligence  may  be  cre- 
ated by  the  circumstances  under  which  the  injury  occurred. 
**  Where  negligence  is  thus  presumed  from  the  occurrence 
of  the  injury,  the  defendant  is  called  upon  to  rebut  the 
prima  facie  case  by  showing  that  he  took  reasonable  care  to 
prevent  the  happening  of  such  injury:  Cooley  on  Torts,  marg. 
pp.  661,  662;  16  Am.  &  Eng.  Ency.  of  Law,  449.  Perhaps 
it  may  be  more  accurate  to  say,  that  the  presumption  of  neg- 
ligence arises,  not  exclusively  from  the  fact  that  the  accident 
happened,  but  that  it  happened  under  given  conditions  and 
in  connection  with  certain  circumstances:  2  Thompson  on 
Negligence,  1228.  Negligence  has  been  presumed,  so  as  to 
throw  the  burden  of  explanation  upon  the  defendant,  where 
a  plaintiff  was  passing  along  a  highway  under  a  railway 
bridge,  and   a   brick   fell  from   one   of  the   pilasters  upon 
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which  an  iron  girder  of  the  bridge  rested,  and  injured  him: 
Kearney  v.  London  R.  R.  Co.,  L.  R.  5  Q.  B.  411;  2  Thompson 
on  Negligence,  1220;  where  a  plaintiflf,  walking  in  the  street, 
was  struck  and  injured  by  a  barrel  of  flour  falling  from  the 
window  of  a  warehouse  belonging  to  the  defendant:  Byrne  v. 
Boadle,  2  Hurl.  &  C.  722;  where  a  building  adjoining  a  street 
fell  into  the  street  and  injured  a  plaintiff  upon  the  sidewalk: 
Mullen  V.  St.  John,  57  N.  Y.  567;  15  Am.  Rep.  530;  where  the 
plaintiff,  while  making  an  inquiry  at  the  door  of  a  house  in 
which  the  defendant  had  offices,  received  a  push  from  the 
defendant's  servant,  who  was  watching  a  packing  case, 
propped  against  the  wall  of  the  house  and  belonging  to  the 
defendant,  and  the  packing  case  then  fell  upon  and  injured 
the  plaintiflf:  Briggs  v.  Oliver,  4  Hurl.  &  C.  403. 

In  Scott  V.  London  etc.  Docks  Co.,  3  Hurl.  &  C.  596,  it  was 
said  by  the  court:  "There  must  be  reasonable  evidence  of 
negligence.  But  when  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of  things  does  not  hap- 
pen if  those  who  have  the  management  use  proper  care,  it 
aflfords  reasonable  evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from  want  *•  of  care." 
This  passage  was  quoted  with  approval  in  North  Chicago 
Street  Ry.  Co.  v.  Cotton,  140  111.  486.  In  Addison  on  Torts, 
volume  1,  section  33,  the  rule  is  thus  stated:  "Where  the 
accident  is  one  which  would  not,  in  all  probability,  happen 
if  the  person  causing  it  was  using  due  care,  and  the  actual 
machine  causing  the  accident  is  solely  under  the  management 
of  defendant,  ....  the  mere  occurrence  of  the  accident  is 
Bufficient  prima  facie  proof  of  negligence  to  impose  upon  the 
defendant  the  onus  of  rebutting  it."  Upon  the  basis  of  these 
authorities  the  case  of  The  William  Branfoot,  48  Fed.  Rep. 
914,  holds  that,  "  when  an  unusual  and  unexpected  accident 
happens,  and  the  thing  causing  the  accident  is  in  one's  ex- 
clusive management,  possession,  or  control,  the  accident 
speaks  for  itself,  is  itself  a  witness,  rea  ipsa  loquitur,  and,  in 
a  suit  by  any  one  having  an  action  therefor,  the  fact  of  the 
accident  puts  on  the  defendant  the  duty  of  showing  that  it 
was  not  occasioned  by  negligence  on  his  part." 

In  the  present  case  it  sufficiently  appears  from  the  decla- 
ration that  the  racecourse,  and  the  grounds  connected  there- 
with, were  under  the  exclusive  management  and  control  of 
the  defendant.     But  it  is  not  alleged  that  the  "runaway" 
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horse,  which  caused  the  injury,  was  under  the  management 
and  control  of  the  defendant  or  its  servants.  It  is  matter  of 
common  knowledge  that  these  racecourses  are  visited  by 
invited  spectators,  who  drive  into  the  grounds  ip  their  own 
carriages  or  other  vehicles,  under  the  control  of  themselves 
or  iheir  own  drivers.  The  averments  of  the  declaration  do 
not  negative  the  idea  that  the  injury  may  have  occurred 
through  the  negligence  of  one  of  these  spectators  in  failing  to 
properly  control  his  horse.  It  was  the  duty  of  the  defendant 
to  provide  sufficient  barriers  and  watchmen  and  hitching 
posts,  but  a  performance  of  this  duty  might  not  in  all  cases 
prevent  accidents  arising  from  the  carelessness  of  those 
coming  into  the  grounds  with  teams  of  their  own.  *''  More- 
over, the  declaration  does  not  sufficiently  specify  in  what 
place  the  plaintiff  was  when  he  was  injured,  whether  in  the 
space  reserved  for  pedestrians  or  what  is  called  the  grand 
stand,  or  in  the  space  reserved  for  spectators  visiting  the 
racecourse  in  their  own  vehicles.  While  the  question  of  the 
sufficiency  of  the  declaration  is  not  altogether  free  from 
doubt,  we  are  inclined  to  think  that  its  allegations  are  not 
specific  enough  either  as  to  the  place  of  the  injury  or  as  to  the 
defendant's  control  over  the  immediate  cause  of  the  injury. 

In  Conradt  v.  Clauve,  93  Ind.  476,  47  Am.  Rep.  388,  there 
was  a  demurrer  to  the  first  paragraph  of  a  complaint,  alleg- 
ing that  defendants  were  the  owners  and  managers  of  en- 
closed fair  grounds,  charging  an  admission  fee,  and,  while  an 
agricultural  fair  was  in  progress,  allotted  a  part  of  the  grounds 
for  shooting  with  a  target  gun,  but  gave  no  notice  thereof  to 
plaintiff  who  attended  the  fair  with  his  horse  and  buggy, 
and,  being  ignorant  of  the  location  or  existence  of  the  gun, 
or  that  the  portion  of  the  ground  reserved  for  target  shooting 
had  been  so  reserved,  hitched  his  horse  where  others  were 
hitched,  and  his  horse  was  shot  and  killed;  the  demurrer 
was  overruled,  but  it  appeared  from  the  complaint  itself  that 
the  target  shooting  was  a  part  of  the  exhibition  or  entertain- 
ment carried  on  at  the  fair,  and  so  under  the  supervision 
and  control  of  its  managers;  and  that,  although  those  en- 
gaged in  the  shooting  were  not  strictly  servants  of  the  defend- 
ants, yet  they  were  acting  under  the  license  and  permission 
of  the  defendants,  and  bore  such  a  relation  to  them  as  made 
the  defendants  liable  for  injuries  resulting  from  their  negli- 
gence in  not  properly  controlling  the  management  of  that 
part  of  their  exhibition. 
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In  Unger  v.  Forty-second  Street  etc.  R  R.  Co.,  51  N.  Y.  497, 
it  appeared  that  the  plaintifif  was  run  over  in  a  public  street 
by  a  team  of  horses  running  away  with  a  pole  and  whiffle- 
tree  attached  to  them,  and  that  the  horses  had  become  de- 
tached from  a  street-car  which  they  had  been  *®  drawing; 
and  it  was  there  held  that  the  fact  that  the  horses  were  un- 
attended and  unfastened  in  the  street  was,  unexplained, 
evidence  of  negligence  against  the  defendant;  but  it  also 
appeared  that  the  horses  belonged  to  the  defendant,  the  street 
railroad  company,  and  had  broken  away  from  one  of  its  cars 
while  driven  by  one  of  its  employees. 

In  Strup  V.  Edena,  22  Wis.  432,  plaintiflf's  daughter  was 
injured  by  horses  running  away,  and  it  was  said  that  "the 
fact  that  the  horses  got  loose  and  ran  away  is  some  evidence 
of  negligence,"  but  the  horses  belonged  to  the  defendant  and 
there  was  evidence  tending  to  show  that  they  were  not  prop- 
erly hitched. 

So,  also,  in  Hill  v.  Scott,  38  Mo.  App.  370,  it  appeared  that 
the  "  runaway"  horse  causing  the  injury  belonged  to  the 
defendant,  and  had  been  securely  hitched  before  he  ran  away. 
It  was  there  said  that  "  a  horse  does  not  ordinarily  get  loose 
if  carefully  hitched."  While,  in  the  case  at  bar  it  might  be 
presumed  that  the  horse  injuring  the  plaintiff  would  not  have 
run  away  if  he  had  been  carefully  hitched,  yet  the  declara- 
tion does  not  state  such  facts  as  would  lead  to  the  conclusion 
that  the  horse  belonged  to  the  defendant  or  was  under  its 
control,  or  that,  if  it  belonged  to  a  visitor  to  the  racecourse, 
the  defendant  had  neglected  such  precautions  in  the  way  of 
hitching  posts  or  barriers  or  watchmen  as  would  affect  it 
with  responsibility  for  the  accident.  The  fact  that  a  horse 
is  running  away  unattended  affords  some  evidence  that  the 
horse  has  been  left  unfastened  or  improperly  and  negligently 
secured,  but  does  not  necessarily  indicate  by  whom  he  was 
so  left  in  the  absence  of  proof  as  to  what  person  had  control 
of  him:  Button  v.  Frink,  61  Conn.  342;  50  Am.  Rep.  24. 

The  judgment  of  the  appellate  court  is  affirmed. 

Rkal  Peofkett — LiABn.iTT  OF  Owner. — The  owner  of  lancLs  If  liable 
In  damages  to  one  who  using  due  care  comes  thereon  at  the  invitation  or 
{Qducement,  express  or  implied,  of  such  owner,  on  any  business  to  be  trans* 
acted  with  or  permitted  by  him  for  injuries  occasioned  by  the  unsafe  con* 
dition  of  the  premises,  known  to  him  and  suffered  negligently  to  exist,  and 
of  which  the  injured  party  has  no  knowledge:  Donaldson  y.  Wilson,  60 
Miob.  86;  1  Am.  St  Rep.  487,  and  note.      See,  also,  the  note  to  £edeU  v. 
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Berkey,  15  Am.  St.  Rep.  375,  and  the  extended  note  to  McAlfin  r,  Powell, 
26  Am.  SI  Rep.  562. 

Nkoligbncb  —  Presumption  ot,  trom  Happbnino  or  Accidknt. —  A 
presamption  of  negligence  may  arise  from  an  accident,  and  if  the  circam- 
stances  are  of  such  a  nature  that  it  may  be  fairly  inferred  from  them  that 
the  reasonable  probability  is  that  the  accident  was  caused  by  the  failure  of 
a  party  to  exercise  proper  caution,  a  presumption  of  negligence  arises:  Houf' 
aer  v.  Cumberland  etc  R.  R.  Co.,  80  Md.  146;  45  Am.  St.  Rep.  332.  See 
the  extended  notes  to  Philadelphia  etc  R.  R.  Co.  r.  Anderson,  20  Am.  St. 
Rep.  490;  Huey  v.  Oahlenheck,  6  Am.  St.  Rep.  794;  and  Fleming  v,  Pitt*' 
kurg  etc  Ry.,  38  Am.  St  Rep.  837. 


EtAN    V.    CUDAHY. 

[167  Illinois,  108.] 
Estoppel  TO  Dbmt  JosisDicrrioN  or  Board  or  Tradb. — One  who,  in  be« 
coming  a  member  of  a  board  of  trade,  agrees  to  abide  by  its  rules  and 
regulations,  and  who  voluntarily  submits  to  the  trial  of  a  matter  re« 
ferred  to  a  committee  without  in  any  manner  calling  into  question 
the  jurisdiction  of  the  committee,  is  estopped  from  denying  its  juris- 
diction over  the  person  and  subject  matter. 

JURISDICTION  OP  A  COMMI'lTBB  OF  A  BoARD  OP  TrADB  IS  SPECIAL  AND  LlM- 

ITBD,  and  it  is  bound  to  proceed  in  conformity  to  the  rules  nnder 
which  it  was  selected.  If  it  fails  to  conduct  the  investigation  in  ac- 
cordance with  the  charter  and  by-laws  of  the  board,  its  judgment  is 
not  binding. 

Board  op  Trade— Jurisdiction  op  Courts  to  Supervisb. — Where  prop- 
erty  rights  are  involved,  courts  have  power  to  so  far  supervise  the  ac- 
tion of  a  board  of  trade  as  to  determine  whether  it  has  proceeded 
according  to  the  rules  and  regulations  provided  for  its  action,  and  if  it 
has  failed  in  a  substantial  manner,  courts  may  correct  abuses  which 
may  result  from  its  unwarranted  proceedings. 

Board  op  Trade — Refusal  op  Committeb  to  Hbar  Evidence. — Where 
the  mle  of  a  board  of  trade  requires  its  committee  to  hear  such  evi- 
dence under  oath  as  either  party  may  wish  to  submit  touching  their 
claims  or  dispute,  a  refusal  of  such  committee  to  hear  such  evidence 
renders  its  action  invalid. 

Board  op  Tradb,  Evidence  op  the  Price  op  Articles. — In  a  controversy 
between  a  person  who  has  contracted  to  sell,  and  one  who  has  agreed 
to  buy,  marketable  articles  at  a  designated  day  respecting  the  price 
which  ought  to  be  charged  to  the  former  for  such  articles  that  he  is  un- 
able to  deliver  at  the  time  indicated,  the  committee  of  the  board  of 
trade  to  whom  the  decision  of  the  matter  is  committed  should  not  con- 
fine the  parties  to  the  evidence  of  the  difference  between  the  contract 
price  and  a  figure  established  by  a  committee  of  the  board  of  trade  on 
the  day  of  delivery,  regardless  of  the  fact  whether  such  figure  is  real, 
fictitious,  or  manipulated  by  collusion.  Especially  is  this  true  when 
the  mle  of  the  board  declares  that  in  determining  the  value  of  the 
property,  its  value  in  other  markets,  or  for  manufactaring  or  consump- 
tive purposes  in  this  market,  together  with  such  other  facts  as  may 
justly  enter  into  the  determination  of  its  value,  shall  be  considered, 
AM.  St.  Rep.,  Vol.  XLVIIL— 20 
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irrespective  of  any  fictitioni  price  which  it  may  at  the  time  be  selling 
for  in  this  market. 

JBoARD  or  Trade— Waivbr. — ^The  fact  that  the  seller  had  pnt  np  margins 
when  denianded  does  not  deprive  him  of  the  right,  when  the  title  to 
the  margins  ia  put  in  issue,  of  proving,  if  he  can,  that  the  market  value 
«f  the  article  sold  was  no  higher  on  the  day  of  delivery  than  when  it 
was  sold. 

Board  of  Trade— JtmiSDicrroN  o»  Courts  ov«r.— A  court  of  equity  has 
jurisdiction  to  interfere  with  the  action  of  a  board  of  trade  or  one  of  its 
coniiuittees  appointed  to  settle  a  controversy  submitted  to  it  under  the 
rules  and  regulations  of  the  board  when  such  board  or  committee  has 
refused  to  receive  evidence  offered  by  one  of  the  parties  relevant  to  the 
issue  submitted  for  decision. 

Bill  in  equity  by  Ryan  against  Cndahy  and  others  to  en- 
Join  the  indorsement  by  defendant  Hamill,  president  of  the 
board  of  trade,  of  certain  certificates  in  the  custody  of  the  de- 
fendant Stone  as  secretary,  and  ordering  their  payment  of 
the  amount  of  such  certificates  to  Roloson  &  Co.  in  accord- 
ance with  a  decision  of  the  committee  of  the  board  of  trade 
of  Chicago.  The  defendants,  other  than  the  Merchants' 
Loan  &  Trust  Company,  were  members  of  that  board.  The 
bill  alleged  that  the  complainant  on  October  31,  1892,  was 
under  contract  with  various  members  of  the  board  of  trade 
to  deliver  on  that  day  short  rib  middles  aggregating  one  mil- 
lion four  hundred  and  fifty  thousand  pounds,  and  that  he  was 
unable  to  comply  with  his  contract  because  the  market  was 
cornered  by  an  unlawful  and  wrongful  combination  and  con- 
spiracy of  members  of  the  board  who  controlled,  substantially, 
all  the  short  ribs  in  the  Chicago  market;  that  the  value  of 
eucb  ribs  at  the  time  did  not  exceed  seven  and  a  half  cents 
per  pound,  though  on  that  day  they  were  forced  to  the  ficti- 
tious and  arbitrary  price  of  twelve  cents;  that  to  accomplish 
the  objects  of  the  conspiracy  Cudahy  and  Wright,  defendants, 
had  shipped  about  fifteen  million  pounds  of  ribs  to  southern 
points,  after  slitting  and  mutilating  them  so  as  to  render 
them  undeliverable  under  the  rules  of  the  board  of  trade; 
that  the  defendants  composing  the  firm  of  Norton  &  Worth- 
ington  and  the  defendants  composing  the  firm  of  Roloson 
■&  Co.  had  made  large  purchases  from  the  complainant  when 
they  were  without  his  knowledge  acting  as  brokers  for  the 
defendants  Cudahy  and  Wright.  The  complainant,  under  a 
rule  of  the  board,  had  from  time  to  time  deposited  margins 
with  the  defendant  Loan  &  Trust  Company  on  account  of 
transactions  with  Roloson  &  Co.,  which  deposits  of  margins 
were  represented  by  eleven  certificates  of  deposit,  and  trans- 
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actions  with  Norton  &  Worthington,  also  represented  in  mar- 
gins by  certificates  of  deposit  amounting  to  eighteen  thousand 
dollars.  A  dispute  having  arisen  respecting  these  margins, 
the  president  of  the  board  of  trade  appointed  a  committee, 
before  which  complainant  appeared  and  offered  to  prove  that 
the  legitimate  market  value  of  short  ribs  delivered  on  Octo- 
ber 31st,  as  well  as  their  value  in  other  markets  and  their 
value  for  consumptive  purposes  in  Chicago.  This  evidence 
was  rejected  by  the  committee,  which  thereupon  decided  that 
the  certificates  of  deposit  representing  margins  were  payable 
to  Roloson  &  Co.;  and  to  prevent  the  transfer  of  these  cer- 
tificates the  present  suit  was  brought.  A  demurrer  to  the 
bill  was  sustained  in  the  trial  court,  and,  on  appeal  to  the  ap- 
pellate court,  the  decision  of  the  lower  court  was  aflBrmed. 

Barnxim^  Humphrey  &  Barnum,  for  the  appellant. 

W.  J.  Hynea,  Francis  A.  Riddle,  James  L,  High,  and  A.  W. 
Oreen,  for  the  appellees. 

**'  Craig,  J.  By  an  act  of  the  legislature  approved  Feb- 
ruary 18,  1859  (Private  Laws,  1859,  p.  13),  the  persons  com- 
posing the  board  of  trade  of  the  city  of  Chicago  were  created 
a  body  politic  and  corporate,  under  the  name  and  style  of 
the  "Board  of  Trade  of  the  City  of  Chicago,"  and  by  that 
name  they  were  authorized  to  sue  and  be  sued,  receive  and 
hold  property,  real  and  personal,  adopt  a  common  seal,  and 
"make  such  rules,  regulations,  and  by-laws  from  time  to  time 
as  they  may  think  proper  or  necessary  for  the  government  of 
the  corporation  hereby  created,  not  contrary  to  the  laws  of 
the  land."  Section  4  of  the  act  provides  as  follows:  "The 
said  corporation  is  hereby  authorized  to  establish  such  rules, 
regulations,  and  by-laws  for  the  management  of  their  busi- 
ness and  the  mode  in  which  it  shall  be  transacted  as  they 
may  think  proper."  Section  7  provides:  "  Said  corporation 
may  constitute  ***  and  appoint  committees  of  reference  and 
arbitration  and  committees  of  appeals,  who  shall  be  governed 
by  such  rules  and  regulations  as  may  be  prescribed  in  the 
rules,  regulations,  or  by-laws  for  the  settlement  of  such  mat- 
ters of  difference  as  may  be  voluntarily  submitted  for  arbitra- 
tion by  members  of  the  association  or  other  persons  not 
members  thereof.  The  acting  chairman  of  either  of  said 
committees,  when  sitting  as  arbitrators,  may  administer  oaths 
to  the  parties  and  witnesses,  and  issue  subpoenas  and  attach- 
ments compelling  the  attendance  of  witnesses,  the  same  as 
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justices  of  the  peace,  and  in  like  manner  directed  to  any  con- 
stable to  execute." 

In  pursuance  of  the  act  under  which  the  board  of  trade 
became  an  incorporated  body,  the  board  adopted  rules  and 
by-laws,  which  were  in  force  when  complainant  became  a 
member,  and  still  remain  in  force.  Section  1  of  rule  10  pro- 
vides that  each  person,  before  becoming  a  member  of  said 
board,  shall  sign  "an  agreement  to  abide  by  the  rules,  regu- 
lations, and  by-laws  of  the  association,  and  all  amendments 
that  may  be  made  thereto."  Section  1  of  rule  20,  among 
other  things,  provides  that  "on  time  contracts  purchasers 
shall  have  the  right  to  require  of  sellers,  as  security,  a  deposit 
often  (10)  per  cent,  based  upon  the  contract  price  of  the 
property  bought,  and  further  security,  from  time  to  time,  to 
the  extent  of  any  advance  in  the  market  value  above  said 
price.  Sellers  shall  have  the  right  to  require  as  security  from 
buyers  a  deposit  often  (10)  per  cent  on  the  contract  price  of 
the  property  sold,  and,  in  addition,  any  difference  that  may 
exist  or  occur  between  the  estimated  legitimate  value  of  any 
such  property  and  the  price  of  sale.  All  securities  shall  be 
deposited  with  the  treasurer  of  the  association,  or  with  some 
bank  duly  authorized  by  the  board  of  directors  to  receive 
such  deposits."  By  section  6  of  rule  20  of  the  board  it  is  pro- 
vided that  in  case  of  failure  between  the  contracting  parties 
to  adjust  their  respective  claims  upon  margin  deposits  within 
three  business  days  after  ***  the  maturity  of  all  contracts 
upon  which  the  deposits  are  applicable,  "  the  matter  in 
dispute  shall,  upon  the  application  of  either  party  to  such 
contracts,  be  submitted  to  a  select  committee  of  three  disin- 
terested persons,  members  of  the  association,  to  be  appointed 
by  the  president,  which  committee  shall,  without  unnecessary 
delay,  summon  the  parties  before  them,  and  hear  such  evi- 
dence, under  oath,  as  either  may  wish  to  submit  touching 
their  claims  to  the  deposit,  and  shall  by  a  majority  vote  de- 
cide and  report  to  the  president  of  the  board,  in  writing,  in 
what  manner  and  to  whom  the  deposit  is  payable,  either 
wholly  or  in  part;  whereupon  the  president  shall  indorse  on 
either  the  original  or  duplicate  certificate  an  order  for  the 
payment  of  such  deposits  in  accordance  with  the  decision  of 
said  committee,  and  such  order  shall  be  a  sufficient  warrant 
to  the  party  holding  the  deposit  to  pay  the  same  in  accord- 
ance with  such  order."  Section  1  of  rule  23  provides:  "In 
case  any  property  contracted  for  future  delivery  is  not  deliv- 
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ered  at  maturity  of  contract,  the  purchaser  may,  if  he  shall 
BO  elect,  consider  the  contract  forfeited,  or  he  may  purchase 
the  property  on  the  market  for  account  of  the  seller  by  1:15 
o'clock  of  the  next  business  day,  notifying  him  at  once  of 
such  purchase,  or  he  may  require  a  settlement  with  the  seller 
at  the  average  market  price  on  the  day  of  maturity  of  con- 
tract, and  any  damages  or  loss  due  to  the  purchaser  by  rea- 
son of  such  purchase  or  declared  settlement  shall  be  due  and 
payable  by  the  seller  immediately." 

It  appears  from  the  allegations  of  the  bill  that  the  com- 
plainant, Ryan,  sold  Roloson  &  Co.  six  hundred  thousand 
pounds  of  short  ribs  for  delivery  in  October,  1892,  at  seven 
dollars  and  sixty  cents  per  hundred  pounds.  After  Ryan 
had  sold  the  ribs  for  delivery  in  October,  during  the  months 
of  September  and  October,  1892,  in  compliance  with  the  de- 
mands or  calls  for  margins  to  secure  the  performance  of  his 
contracts  for  the  sale  and  delivery  of  the  quantities  of  short 
ribs  sold  by  him,  he  deposited  certain  amounts  of  money  with 
the  **•  Merchants'  Loan  &  Trust  Company  of  Chicago.  The 
sums  deposited  for  the  purpose  of  securing  the  performance 
of  his  contracts  for  the  sale  and  delivery  of  the  short  ribs 
Bold  to  R.  W.  Roloson  &  Co.  amounted  to  twenty-six  thou- 
sand five  hundred  dollars.  It  is  charged  in  the  bill  that 
Roloson  &  Co.  and  others  entered  into  a  combination  to  corner 
the  market  of  short  ribs  for  October  delivery,  and  that  they 
did  corner  the  market,  and  established,  or  pretended  to  es- 
tablish, the  price  of  short  ribs  on  October  31st  at  twelve  cents 
per  pound,  which  price  was  not  real,  but  fictitious.  It  is  also 
alleged  in  the  bill  that  "a  fair,  legitimate,  and  natural  market 
price  and  value  of  short  ribs  in  Chicago  on  October  31,  1892, 
irrespective  of  the  fictitious  price  aforesaid,  did  not  exceed 
seven  and  one  half  cents  per  pound.  On  the  next  day,  Novem- 
ber 1,  1892,  the  same  ribs  sold  at  seven  dollars  and  seventy- 
five  cents  per  hundred  pounds,  which  were  sold,  or  pretendedly 
Bold,  on  said  board  the  day  before,  in  pursuance  of  said  con- 
spiracy and  combination,  at  twelve  cents  a  pound,  in  order 
to  establish  that  as  a  market  price,  and  to  swell  the  damages 
as  against  your  orator  and  other  sellers  from  whom  deliveries 
were  due  on  October  31,  1892.  The  fair,  legitimate,  and 
natural  price  of  said  ribs  in  Chicago  throughout  the  entire 
months  of  September  and  October,  1892,  did  not  exceed  seven 
dollars  and  eiglity-five  cents  per  hundred  pounds;  that  all 
during  and   through,  said  months  cash  sales  of  such  ribs 
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were  made  in  the  Chicago  market  at  from  seven  dollars  and 
fifty  cents  to  seven  dollars  and  eighty-five  cents  per  hundred 
pounds,  and  that  while  the  advance  of  prices  on  such  sales 
during  said  two  months  did  not  exceed  twenty  cents  on  one 
hundred  pounds,  the  advance  on  option  sales  during  the 
same  period,  ending  October  31,  1892,  was  four  dollars  and 
fifty  cents  per  hundred  pounds,  under  the  manipulation  of 
said  prices  by  the  parties  engaged  and  interested  in  said 
corner.  Such  sales  of  short  ribs  on  said  board  as  purported 
to  be  made  by  parties  thereto  on  October  31,  1892,  at  twelve 
cents  per  pound  were  insignificant  in  number  and  quantity, 
and  were  purely  colorable,  and  were  made  for  the  purpose  of 
establishing  a  ^''^  fictitious  price  to  govern  the  measure  of 
damages  on  contracts  unfulfilled  by  'short'  sellers,  and 
were  in  some  instances  sales  for  that  purpose  by  one  broker 
to  another  broker  of  the  same  principal  engaged  and  inter- 
ested in,  or  taking  advantage  of  and  thereby  becoming  a 
party  to,  said  corner."  It  is  further  alleged  that  "disputes, 
differences  and  disagreements,  have  arisen  and  exist  between 
your  orator  and  Roloson  &  Roloson,  touching  and  relating  to 
the  respective  claims  of  your  orator  and  Roloson  &  Roloson 
to  the  margins  deposited  as  aforesaid,  and  the  margin  certifi- 
cates of  such  deposits,  and  to  whom  said  deposits  are  payable 
either  wholly  or  in  part,  and  relating  also  to  the  true  market 
price  and  value,  on  October  31,  1892,  of  the  respective 
amounts  of  short  ribs  covered  by  the  respective  contracts 
between  your  orator  and  R.  W.  Roloson  &  Co.,  the  perform- 
ance of  which  contracts  by  your  orator  was  recited  in  said 
certificates  of  deposit  to  be  thereby  secured";  that  a  com- 
mittee was  appointed  by  the  president  of  the  board  to  adjust 
the  differences;  that  the  following  notice  was  served  on  com- 
plainant: 

"Board  op  Trade  op  City  op  CmcAao, 
"Secretary's  Office, 

"  CmcAao,  Nov.  9,  1892. 
*' Messrs.  T.  J.  Ryan  <k  Co, 

"Gentlemen:  You  are  hereby  notified  to  meet  a  com- 
mittee of  this  board,  appointed  under  the  provisions  of  sec- 
tion 6  of  rule  20  of  the  rules  of  the  board,  in  the  directors' 
room  on  Monday  next,  the  14th  instant,  at  eleven  o'clock  in 
the  forenoon. 

*'  Respectfully, 

"  George  F.  Stone,  Sec." 
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A  postponement  was  had  from  the  14th  to  November  16th, 
when  the  parties  met  before  the  committee  for  a  hearing. 

It  is  also  alleged  in  the  bill  that  on  the  hearing  before  the 
committee  complainant  "offered  to  prove,  and  could  *** 
have  proved,  by  the  sworn  testimony  of  said  witnesses,  in 
answer  to  said  questions,  all  and  singular,  the  matters 
and  allegations  of  fact  hereinbefore  in  this  bill  contained 
and  set  forth,  and  particularly  offered  to  prove,  and  could 
have  proved,  by  said  witnesses,  tlie  fair,  natural,  and  legiti- 
mate market  value  of  the  quantities  of  short  ribs  deliverable 
on  October  31, 1892,  by  your  orator  upon  his  contracts  of  sale 
of  six  hundred  thousand  pounds  to  R.  W.  Roloson  &-Co., 
and  further  offered  to  prove,  and  could  have  proved,  by  said 
witnesses,  the  value  of  short  ribs  on  October  31,  1892,  in 
other  markets,  and  their  value  for  consumptive  purposes  in 
the  Chicago  market,  and  other  facts  that  might  and  should 
and  do  justly  enter  into  a  determination  of  the  real  market 
value  of  such  short  ribs  in  Chicago,  irrespective  of  any  fic- 
titious price  such  ribs  might  have  sold  for  in  the  Chicago 
market  on  the  thirty-first  day  of  October,  1892;  but  each  and 
all  of  said  offered  evidence  the  committee  rejected,  and  re- 
fused to  allow  the  complainant  to  introduce  any  of  the 
same." 

Under  the  act  of  incorporation  the  legislature,  in  clear 
terms,  conferred  the  authority  on  the  board  to  establish  such 
regulations  and  adopt  such  rules  or  by-laws  as  it  might 
deem  proper  for  the  transaction  of  the  business  of  its  mem- 
bers, and,  under  the  authority  conferred,  section  6  of  rule  20 
provides  for  the  appointment  of  a  committee  clothed  with 
authority  to  determine  in  what  manner  and  to  whom  a  mar- 
gin deposit  is  payable.  The  language  of  the  rule,  as  respects 
the  duty  of  the  committee  to  hear  the  evidence  of  the  respec- 
tive parties,  is  plain  and  unambiguous.  It  declares:  *'  Which 
committee  shall,  without  unnecessary  delay,  summon  tha 
parties  before  them,  and  hear  such  evidence,  under  oath,  as 
either  may  wish  to  submit  touching  their  claims  to  the  de» 
posit."  The  complainant,  when  he  became  a  member  of  the 
board,  agreed,  in  writing,  to  abide  by  the  rules,  regulations, 
and  by-laws  of  the  association.  He  voluntarily  submitted 
to  a  trial  of  the  matter  referred  to  the  committee,  without  in 
any  **•  manner  calling  in  question  the  jurisdiction  of  the 
committee  of  the  person  or  subject  matter.  Under  such  cir- 
cumstances, having  selected  his  tribunal,  he  is  estopped  from 
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denying  the  jurisdiction  of  the  committee  of  the  person  and 
subject  matter.  But  the  committee  appointed  under  section 
6  of  rule  20  to  determine  to  whom  the  margin  deposit  be- 
longed or  should  be  paid  may  be  regarded  as  a  tribunal  of 
limited  jurisdiction,  and  they  are  bound  to  proceed  in  con- 
formity to  the  rules  under  which  they  were  selected,  and,  if 
they  failed  to  conduct  the  investigation  in  accordance  with 
the  charter  and  by-laws  of  the  board  of  trade  under  which 
they  were  appointed,  the  complainant  ought  not  to  be  bound 
by  their  judgment.  It  seems  plain  that  where  property  rights 
are  involved,  as  is  the  case  here,  the  courts  have  the  power 
to  so  far  supervise  the  action  of  a  tribunal  like  the  one  in 
question  as  to  determine  whether  they  have  proceeded  ao 
cording  to  the  rules  and  regulations  provided  for  their  action, 
and,  if  they  have  failed  in  a  substantial  manner,  correct 
abuses  which  may  result  from  their  unwarranted  procedure: 
Commonwealth  v.  Pike  etc.  Soc,  8  Watts  &  S.  250;  Common' 
toealth  V.  German  Soc,  15  Pa.  St.  254;  Society  etc.  v.  Commonr 
wealth,  52  Pa.  St.  133;  91  Am.  Dec.  139;  Commonwealth  v. 
Pennsylvania  etc.  Inst.,  2  Serg.  &  R.  141;  Wood  v.  Wood,  L.  R. 
9  Ex.  196. 

The  rule,  as  its  language  declared,  required  the  committee 
to  "  hear  such  evidence,  under  oath,  as  either  party  may  wish 
to  submit  touching  their  claims  to  the  deposit."  It  may  be 
conceded  that  the  committee  was  not  required  to  hear  evi- 
dence that  had  no  bearing  whatever  on  the  question  involved, 
but  any  evidence  bearing  on  the  claim  of  either  party  to  the 
deposit  was  proper  for  their  consideration.  There  may  be 
various  grounds  upon  which  the  claims  of  the  respective  par- 
ties may  be  predicated  or  opposed.  The  seller  might  prove 
that  he  had  delivered  the  short  ribs  sold  according  to  the 
contract;  that  he  had  paid  the  damages  of  the  purchaser; 
that  the  contract  **®  had  been  rescinded  by  agreement  of 
the  parties;  that  the  claim  had  been  arbitrated  and  thus 
adjusted;  that  there  was  no  difference  between  the  contract 
price  and  the  real  market  price  on  the  day  of  delivery;  that 
the  market  price  claimed  by  the  buyer  was  not  the  correct 
market  price  of  short  ribs,  but  was  a  false  and  fictitious  price 
— one  established  by  fraud  and  corruption.  So,  too,  the  pur- 
chaser might  controvert,  by  his  evidence,  each  one  of  the 
claims  made  by  the  seller.  Other  grounds  might  be  relied 
upon  and  evidence  introduced  in  their  support.  The  com- 
tuittee,  organized  as  it  was  to  determine  a  question  between 
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the  two  parties,  involving  as  it  did  over  twenty-six  thousand 
dollars,  had  no  right  to  confine  their  investigation  to  the  mere 
diflference  between  the  contract  price  of  the  short  ribs  and 
the  price  at  which  sales  were  made  on  the  board  of  trade  on 
the  day  of  delivery,  closing  their  eyes  to  the  fact  that  those 
Bales  may  have  been  false,  fraudulent,  and  fictitious — sales 
brought  about  by  a  fraudulent  combination,  and  in  violation 
of  a  statute  of  the  state.  If  the  committee  is  to  be  confined 
to  a  mere  calculation  of  the  difference  between  the  contract 
price  and  a  figure  established  by  a  combination  on  the  board 
of  trade  on  the  day  of  delivery,  regardless  of  the  fact  whether 
Buch  figure  is  real,  fictitious,  or  manipulated  by  a  corner, 
then  a  tribunal  of  that  character  is  but  a  device  for  legaliz- 
ing acts  prohibited  by  the  criminal  laws  of  the  state. 

It  will  be  observed  that  the  complainant  offered  to  prove 
the  fair,  natural,  and  legitimate  market  value  of  short  ribs 
deliverable  on  October  31,  1892,  and  offered  to  prove  their 
market  value  in  other  markets,  and  their  value  for  consump- 
tive purposes  in  Chicago,  but  the  committee  refused  to  hear 
this  or  other  evidence  offered  by  the  complainant.  This  is 
not  a  case  that  has  any  analogy  to  one  where,  during  the 
progress  of  the  trial,  a  party  may  offer  to  prove  some  particu- 
lar fact  and  the  court  excludes  the  offered  evidence,  and  may 
err  in  that  one  particular,  but  ***  is  one  where  the  complain- 
ant was  allowed  no  evidence  touching  his  claim  to  the  deposit. 
He  was,  in  effect,  turned  away  without  a  hearing.  A  pro- 
ceeding of  that  character  cannot  be  sustained.  It  may  be 
conceded,  to  the  fullest  extent,  that  Ryan,  when  he  became 
a  member  of  the  board,  agreed  to  abide  by  all  its  lawful  rules 
and  regulations,  and  that  he  is  bound  by  the  agreement;  but 
the  Rolosons,  who  are  contending  for  this  deposit  margin, 
did  the  same,  and  the  three  members  of  the  board  composing 
the  committee  are  in  the  same  position.  No  reason  is  per- 
ceived why  he  should  be  concluded  by  the  rules  and  they 
should  not.  If  the  committee  and  the  Rolosons  conform  to 
the  rules,  then  it  may  be  insisted  that  complainant  shall  also 
abide  thereby;  but  when  they  violate  the  rules  it  cannot,  ia 
justice,  be  claimed  that  lie  shall  be  bound  by  a  decision 
resulting  from  a  violation  of  the  rules  on  their  part. 

But  it  is  said  Ryan  should  have  made  a  defense  under 
Bection  7  of  rule  20,  when  he  was  called  upon  to  put  up 
niing  ns.  That  section  is  as  follows:  "In  determining  the 
value  of  property  under  this  rule,  its  value  in  other  markets, 
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or  for  manufacturing  or  consumptive  purposes  in  this  market, 
together  with  such  other  facts  as  may  justly  enter  in  the 
determination  of  its  value,  shall  be  considered,  irrespective  of 
any  fictitious  price  it  may,  at  the  time,  be  selling  for  in  this 
market.  Such  val  le,  for  the  purposes  of  this  rule,  in  case  of 
disagreement,  shall  be  determined  by  the  board  of  directors, 
and  communicated  to  the  parties  in  interest  through  the 
president  or  secretary."  It  is  true  that  this  rule  provides 
that  the  value  of  property  may  be  determined  by  the  board 
of  directors,  and,  it  may  be,  when  Ryan  was  called  upon  for 
margins  he  might  have  resisted  the  call  by  presenting  the 
question  to  the  board  whether  there  was  actually  a  rise  in  the 
market  of  the  article  sold.  But  conceding  that  to  be  true,  it 
does  not  follow  that  this  was  his  only  remedy.  The  fact 
that  Ryan  may  have  been  able  to  ***  defeat  the  call  for 
margins  does  not  deprive  him  of  the  right,  when  the  title  to 
the  margins  is  put  in  issue,  to  prove,  if  he  can,  that  the 
market  value  of  the  article  sold  was  no  higher  on  the  day  of 
delivery  than  it  was  when  sold. 

But  while  we  do  not  think  this  section  of  rule  20  lends  any 
aid  to  the  defendants,  it  has  an  important  bearing  in  favor 
of  the  complainant.  The  committee  appointed  to  settle  the 
dispute  in  question  was  appointed  under  section  6  of  rule  20. 
This  is  section  7  of  the  same  rule,  and  in  giving  a  construc- 
tion to  rule  20  it  is  proper  to  consider  all  of  the  sections.  No 
intelligent  construction  can  be  arrived  at  in  any  other  man- 
ner. While  a  dispute  as  to  a  margin  deposit  is  to  be  settled 
by  a  committee  under  section  6  of  rule  20,  and  the  market 
value  of  the  article  sold  becomes  a  material  question,  yet 
that  section  is  silent  as  to  the  nature  or  character  of  the  evi- 
dence which  may  be  introduced  before  the  committee.  But 
section  7  says:  "  In  determining  the  value  of  property  under 
this  rule" — that  is,  under  rule  20,  which  was  the  identical 
rule  under  which  the  value  of  the  property  arose  in  this  pro- 
ceeding— "its  value  in  other  markets,  or  for  manufacturing 
or  consumptive  purposes  in  this  market,  shall  be  considered, 
irrespective  of  any  fictitious  price  it  may,  at  the  time,  be 
selling  for  in  this  market."  The  evidence  offered  by  the 
complainant  was  not  only  within  the  spirit,  but  within  the 
letter,  of  this  section  of  the  rule. 

But  it  is  insisted  that  a  court  of  equity  has  no  jurisdiction 
to  interfere  with  the  action  of  the  board  of  trade,  or  the  action 
of  committees  appointed  to  settle  controversies  submitted  to 
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them  under  the  rules  and  regulations  of  the  board,  and  in 
support  of  this  position  reliance  is  placed  on  the  following 
cases:  People  v.  Board  of  Trade,  45  111.  112;  Fisher  v.  Board 
of  Trade,  80  111.  85;  People  v.  Board  of  Trade,  80  111.  134; 
Baxter  v.  Board  of  Trade,  83  111.  146;  Sturges  v.  Board  of 
Trade,  86  111.  441,  and  »*»  Pitcher  v.  Board  of  Trade,  121  111. 
412.  Language  may  have  been  used  in  some  of  the  cases 
cited  which  might,  without  a  close  examination  of  the  ques- 
tions involved  in  the  cases,  lead  to  the  conclusion  reached  by 
counsel.  But  upon  a  careful  consideration  of  the  questions 
involved  and  decided  in  each  case  it  will  be  found  that  the 
question  presented  by  this  record  did  not  arise  in  those  cases 
and  was  not  decided.  In  the  first  case  cited  {People  v.  Board 
of  Trade,  45  111.  112)  it  appears  from  an  examination  of  the 
case  that  Page  had  been  suspended  from  the  board  for  a  fail- 
ure to  pay  a  certain  note  given  by  him  to  another  member  of 
the  board,  and  he  filed  a  petition  for  mandamus  to  compel 
the  board  to  restore  him  to  membership.  The  court,  on  the 
case  presented,  held  that  the  charter  gave  the  board  the  power 
of  expulsion,  and  under  the  power  conferred  the  corporation 
adopted  a  by-law  providing  that  if  a  member  fails  to  comply 
with  a  business  contract  made  with  another  member  he  shall 
be  expelled.  In  Fisher  v.  Board  of  Trade,  80  111.  85,  it  ap- 
peared that  Fisher,  a  former  member  of  the  board,  had  been 
expelled.  After  the  expulsion  he  filed  a  bill  for  an  injunc- 
tion, which,  in  effect,  prayed  that  complainant  should  be 
restored  to  his  position  as  a  member  of  the  board.  The  court 
held  that  if  a  member  was  improperly  expelled,  contrary  to 
the  constitution  and  by-laws,  a  court  of  equity  cannot  restore 
him.  People  v.  Board  of  Trade,  80  111.  134,  is  also  a  case 
where  a  member  had  been  expelled  and  sought  to  be  restored 
to  membership  by  petition  for  mandamus,  and  the  relief 
claimed  was  denied.  Expressions  may  be  found  in  the 
opinion  of  the  court  which  may  bear  the  construction  that  a 
court  would  not  interfere,  in  any  case,  with  the  action  of  an 
organization  like  the  board  of  trade;  but  those  expressions 
were  not  necessary  to  a  decision  of  the  case,  and  cannot  be 
regarded  as  authority.  There  the  petitioner  had  been  ex- 
pelled after  he  had  been  ofiered  a  full  opportunity  to  make 
defense  in  the  board,  but  refused,  and  the  court  properly  held 
that  he  could  not  ***  be  restored  by  mandamus.  Baxter  v. 
Board  of  Trade,  83  111.  146,  was  also  a  case  where  a  member 
had  been  expelled,  and,  following  Fisher  v.  Board  of  Trade, 
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80  III.  85,  it  was  held  that  a  court  of  equity  would  not  inter- 
fere by  injunction.  Slurges  v.  Board  of  Trade^  86  111.  441, 
merely  followed  the  rule  laid  down  in  Baxter  v.  Board  of 
Trade,  83  111.  146,  that  a  court  of  equity  will  not  entertain  a 
bill — that  the  remedy,  if  any,  is  in  a  court  of  law.  Pitcher  v. 
Board  of  Trade,  121  111.  412,  was  also  a  case  where  a  member 
had  been  expelled,  and  a  bill  was  filed  to  enjoin  the  board 
from  preventing  the  complainant  from  transacting  business 
on  the  board.  The  relief  was  denied  in  the  circuit  court,  and 
the  judgment  was  affirmed  in  this  court.  But  upon  looking 
into  that  case  it  will  be  found  that  the  judgment  was  predi- 
cated, in  part,  at  least,  on  the  fact  that  the  proceedings 
resulting  in  the  expulsion  had  been  regular,  and  conformed 
to  the  rules  of  the  board.  It  is  there  said:  "  The  proceedings 
against  him  appear  to  have  been  regular,  and  in  accordance 
with  the  rules  and  the  provisions  of  the  charter.  The  expul- 
sion is  therefore  conclusive The  merits  of  appellant's 

expulsion  cannot  be  re-examined  by  us  in  this  proceeding. 
The  minor  irregularities  of  which  he  complains  were  waived 
by  his  appearance  before  the  board  of  directors  and  the  sub- 
mission of  his  case  for  trial  by  them  without  objection,  either 
to  the  manner  in  which  that  body  was  constituted  or  to  the 
mode  of  its  proceeding." 

We  have  no  intention,  by  anything  herein  said,  to  inter- 
fere with  the  disciplinary  power  of  the  board  over  its  mem- 
bers. 

If  the  allegations  of  complainant's  bill  are  true — and  they 
are  admitted  to  be  true  by  the  demurrer — we  are  inclined  to 
the  opinion  that  he  made  a  case  by  his  bill  which  entitled 
him  to  relief. 

The  judgment  of  the  appellate  court  and  the  decree  of  the 
circuit  court  will  be  reversed  and  the  cause  remanded. 


Associations  —  Property  Rights— Jurisdictioh  of  Courts. — Conrti 
will  interfere  for  the  purpose  of  protecting  property  rights  of  members  <rf 
unincorporated  associations  in  all  proper  cases,  and  when  they  take  juris- 
diction will  follow  and  enforce  so  far  aa  applicable  the  rules  applying  to 
unincorporated!  bodies  of  the  same  ciiaracter:  Otto  v.  Journeyman  Tailori* 
etc.  Union,  75  Cal,  308;  7  Am.  St.  Rep.  156,  and  extended  note  at  page  162. 
See,  also,  the  note  to  Connelly  v.  Masonic  Mut.  Ben,  Assn.,  18  Am.  St.  Rep. 
301,  and  the  extended  notes  to  Austin  t.  Seating,  69  Am.  Deo.  676,  and 
Hiss  y.  BartUtt,  63  Am.  Dec.  777. 
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Bishop  v.  American  Preservers'  Company. 

[157  Illinois,  2«4.] 

Stidbncs. — Skoondart  Evidence  of  a  Written  Agreement  may  be  re- 
ceived  where  it  is  ia  the  possession  of  the  adverse  party  who  withholds 
it  at  the  trial  after  notice  to  produce  the  original  has  been  served,  or 
when  it  is  out  of  the  power  of  the  party  oflFering  evidence  to  produce 
the  original,  as  where  the  paper  is  beyond  the  jurisdiction  of  the  court. 
The  notice  to  produce  the  original  may  be  given  either  to  the  adverse 
party  or  to  his  attorney. 

■vidence.  Secondary,  of  the  Contents  of  a  Writing. — Where  a  wit- 
ness testifies  that  the  copy  of  a  trust  agreement  set  out  in  a  bill  ia 
equity  is  a  true  copy  as  near  as  he  can  tell,  he  being  a  party  thereto  and 
having  signed  it,  and  the  adverse  party  admits  having  a  copy  in  his  pos- 
session during  the  trial  which  he  declines  to  produce,  the  trial  court  is 
justified  in  receiving  evidence  of  the  copy  set  out  in  such  bill  in  equity 
where  it  further  appears  that  the  original  has  been  lost  or  is  beyond 
the  jurisdiction  of  the  court. 

Trade  Restraint — Trusts. — An  agreement  reciting  that  its  signers  design 
to  form  a  trust  for  the  purpose  of  securing  co-operation  in  the  business 
of  manufacturing  preserves,  and  of  selling  and  dealing  in  the  same  ia 
home  and  foreign  markets,  and  which  provides  that  this  co-operatioa 
shall  be  secured  through  the  powers  conferred  upon  trustees  named  ia 
the  agreement,  to  whom  are  to  be  assigned  all  shares  of  stock  held  by 
the  signers  in  various  corporations,  and  who  are  to  purchase  stock  in 
other  corporations,  and  the  property  or  business  of  any  firm  or  individ- 
ual connected  with  a  similar  business,  is  an  illegal  contract,  because  it 
provides  for  a  combination  in  restraint  of  trade. 

Corporations. — The  Formation  of  a  Partnership  between  Corpora- 
tions is  illegal,  whether  they  are  domestic  or  foreign. 

Tecsts — Right  of  Person  to  At-tack  His  own  Transfer  because  Madb 
to. — Where  a  corporation  sues  to  recover  possession  of  property,  the 
defendant  may  resist  on  the  ground  that  the  property  being  his  was 
transferred  to  the  plaintiff  in  pursuance  of  an  illegal  scheme  to  form  a 
combination  in  restraint  of  trade.  In  such  case,  the  vendor  being  left 
in  possession,  the  court  will  not  aid  the  vendee  to  recover  it  for  the 
reason  that  the  recovery  must  aid  in  the  enforcement  of  an  unlawful 
scheme. 

Cokiracts  Illegal. — When  the  Plaintiff  cannot  Establish  his  causa 
of  action  without  relying  upon  an  illegal  contract,  he  cannot  recover. 

Replevin  cannot  be  Sustained  if  the  plaintiff  must  rely  upon  a  sale  or 
a  contract  void  as  against  public  policy. 

PbINCIPAL  AMD   AOENT — RiOHT  OF  AgeNT  TO   DeNT  TiTLE  OF  PrINOIPAU 

The  law  will  not  enforce  the  performance  of  an  agency  which  tends  di- 
rectly or  indirectly  to  the  commission  of  an  illegal  act,  or  an  act  opposed 
to  public  policy,  or  a  control  or  monopoly  of  traffic  in  staple  articles  of 
commerce. 

Replevin  to  recover  certain  stock  in  trade,  machinery,  and 
equipments  belonging  to,  and  connected  with,  the  business  of 
manufacturing  and  selling  fruit  butters,  jellies,  preserves,  and 
like  products.    Among  the  pleas  of  the  defendant  was  one 
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setting  out  that  in  March,  1888,  it  was  doing  business  in 
Chicago  under  the  name  of  the  Michigan  Fruit  Butter  Com- 
pany, otherwise  known  as  A.  D.  Bishop  &  Co.;  that  the  de- 
fendant was  then  approached  with  a  scheme  to  form  a  trust 
to  be  called  the  American  Preservers*  Trust,  whose  purpose 
was  to  bring  into  one  combination  all  manufacturers  through- 
out the  United  States,  manufacturing  and  dealing  in  fruit 
butters,  jellies,  preserves,  and  like  products;  that  the  defend- 
ant at  first  refused  to  enter  into  the  combination,  but  was  told 
that  unless  he  did  so  the  trust  would  ruin  his  business.  An 
agreement  was  finally  entered  into  under  which  defendant  ex- 
ecuted an  assignment  or  transfer  of  property,  including  that 
in  controversy.  A  corporation  was  formed  in  June,  1888, 
under  the  laws  of  West  Virginia,  called  the  American  Pre- 
servers' Company,  with  a  capital  of  six  hundred  dollars  and 
being  the  plaintiff  in  this  suit,  and  defendant  was  induced  to 
execute  a  bill  of  sale  to  this  corporation,  but  was  after  such 
bill  of  sale  left  in  possession  of  the  articles  described  therein. 
A  demurrer  was  interposed  to  this  plea,  but  was  overruled  by 
the  trial  court.  At  the  trial  plaintiflF  offered  in  evidence  a 
copy  of  the  trust  agreement  which  is  in  words  and  figures 
following: 

"  Whereas,  it  is  designed  to  form  a  trust,  to  be  known  as  the 
*American  Preservers'  Trust,'  for  the  purpose  of  securing  in- 
telligent co-operation  in  the  business  of  manufacturing  pre- 
serves, jellies,  fruit  butters,  mince-meat,  and  all  articles  of 
commerce  connected  therewith  or  relating  thereto,  and  of 
selling  and  dealing  in  the  same  in  home  and  foreign  markets, 
and  of  doing  all  business  relating  and  incidental  thereto: 

"  Therefore  it  is  mutually  agreed  by  all  who  may  sign  this 
agreement,  or  become  at  any  time  the  holders  of  the  certifi- 
cates of  trust  herein  provided  for,  as  follows: 

^' First,  Until  otherwise  provided,  the  trust  herein  created 
shall  be  vested  in  nine  trustees. 

"Second,  C.  A.  Max  Wiehle,  Max  Ams,  A.  R.  Bremer, 
B.  E.  Ryan,  B.  Fenton,  and  F.  R.  Jennings  are  hereby  ap- 
pointed trustees,  to  hold  their  office  until  the  first  day  of 
April,  A.  D.  1890,  or  until  their  successors  are  elected  and 
qualified,  and  the  six  trustees  aforesaid  are  hereby  directed, 
authorized,  and  empowered  to  select  and  appoint  the  other 
three  trustees,  to  hold  their  office  until  the  said  first  day  of 
April,  A.  D.  1890,  or  until  their  successors  are  elected  and 
qualified. 
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"TJiird.  The  trustees  shall  prepare  certificates  which  shall 
show  the  interest  of  each  beneficiary  in  said  trust,  and  deliver 
them  to  the  persons  entitled  thereto.  The  certificates  shall 
be  divided  into  shares  of  the  par  value  of  $100  each,  and 
shall  be  known  as  the  'American  Preservers'  Trust  certifi- 
cates.' The  trustees  shall  have  full  power  to  agree  upon  and 
direct  the  form  and  contents  of  said  certificates,  and  the  mode 
in  which  they  shall  be  executed,  attested,  and  transferred. 
The  certificates  shall  contain  an  express  stipulation  that  the 
holders  thereof  shall  be  bound  by  the  terms  of  this  agree- 
ment, and  by  the  by-laws  herein  provided  for. 

"Fourth.  No  certificate  shall  be  issued  except  for  prop- 
erty, bonds,  stock,  money,  or  businesses,  as  hereinafter  pro- 
vided; and  the  certificates  issued  shall  represent,  as  nearly 
as  possible,  the  value  or  earning  capacity  of  the  property, 
bonds,  stocks,  money,  or  businesses  held  by  the  trustees  in 
trust.  The  certificates  shall  be  the  best  evidence  of  the  amount 
of  interest  of  the  beneficiaries  in  the  trust.  No  duplicate 
certificates  shall  be  issued  by  the  trustees  except  upon  sur- 
render of  the  original  certificates  and  cancellation  of  the 
same,  or  upon  satisfactory  proof  of  the  loss  thereof,  and  the 
giving  of  a  satisfactory  bond  of  indemnity. 

^^  Fifth.  Each  subscriber  hereto  agrees  to  assign  and  trans- 
fer, absolutely,  to  said  trustees,  as  many  as  he  shall  own  of 
the  shares  of  the  capital  stock  of  the  particular  corporation 
or  corporations  indicated  in  article  6  of  this  agreement, 
whether  said  corporation  now  exists  or  is  hereafter  to  be  or- 
ganized, in  consideration  of  which  said  trustees  do  hereby 
agree  to  execute  and  deliver  to  each  subscriber  trust  certifi- 
cates, as  above  specified,  equal  to  the  appraised  amount  of 
the  earning  capacity  of  said  stock.  The  appraised  amount 
shall  be  determined  by  the  parties  in  interest  and  said  trus- 
tees. The  value  of  the  capital  stock  of  any  corporation 
whose  stock  it  is  contemplated  will  be  assigned  to  said  trust 
shall  be  first  agreed  upon  between  said  trustees  and  the  stock- 
holders willing  to  transfer  the  same,  and  after  it  is  agreed 
upon  there  shall  be  no  discrimination  in  the  purchase  price 
thereof  as  between  stockholders  of  the  same  corporation 
transferring  their  shares  at  the  same  time. 

"Sixth.  This  agreement  shall  take  effect  within  sixty  days 
from  the  time  those  holding  a  majority  of  the  stock  in  the 
following  corporations,  formed  or  to  be  formed,  to  wit:  J.  O. 
Schimmel  Preserving  Company,  Buffalo  Conserve  Company, 
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Max  Ams  Preserving  Company,  A.  R.  Bremer  Preserving 
Company,  Ryan  Brothers'  Preserving  Company,  Charm  Pre- 
serve Company,  Indianapolis  Preserving  Company,  have 
transferred  the  same  to  said  trustees.  Thereafter  the  said 
trustees  and  their  successors  shall  have  power  to  purchase 
other  stocks  and  bonds  of  the  same  companies,  or  of  com- 
panies organized  for  or  engaged  in  conducting  the  same  busi- 
ness or  any  of  the  businesses  hereinbefore  specified,  and  to 
purchase  the  property  or  business  of  any  company,  associa- 
tion, partnership,  or  individual  engaged  in  any  of  said  busi- 
nesses, and  may  issue  therefor  certificates  of  trust,  equal  at 
par  value  to  the  appraised  amount  of  the  earning  capacity 
and  value  to  the  trust  of  said  stocks,  bonds,  property,  and 
businesses  so  purchased,  or  shall  have  power  to  lease  the 
premises  of  such  companies,  partnerships,  associations,  or 
individuals,  paying  therefor  such  rental  as  they  may  deem 
proper,  whenever,  in  their  judgment,  it  is  for  the  best  interests 
of  the  trust  to  lease  rather  than  purchase. 

"Seventh.  All  stocks  and  bonds  sold  and  transferred  to 
said  trustees  shall  be  held  by  them  and  their  successors  for 
the  benefit  of  all  the  owners  of  said  trust  certificates.  No 
stocks  so  held  by  said  trustees  shall  be  sold  or  surrendered 
by  said  trustees  during  the  continuance  of  this  trust,  without 
the  consent  of  a  majority,  in  number  and  value,  of  the  hold- 
ers of  trust  certificates:  Provided,  however,  that  said  trustees 
may,  from  time  to  time,  assign  such  shares  of  stock  as  may 
be  necessary  to  qualify  any  person  or  persons  chosen,  or 
desired  to  be  chosen,  as  directors  of  any  companies  the  stock 
of  which  are  held  by  said  trustees.  Bonds  and  other  prop- 
erty held  by  said  trustees  may  be  sold  by  them. 

*^  Eighth.  That  said  trustees  shall  have  power  to  cause  cor- 
porations to  be  formed  for  the  purposes,  and  with  all  or  any 
of  the  powers  specified  in  the  purposes,  of  this  agreement: 
Provided,  that  the  stock  of  such  corporation  shall  be  issued 
for  cash  or  for  property  at  its  cash  value,  and  shall  be  issued 
to  or  be  purchased  by  said  trustees  in  the  manner  provided 
in  section  6  of  this  agreement. 

** Ninth.  Said  trustees  shall  receive  and  safely  keep  all 
moneys  received  from  dividends  or  interest  upon  stocks, 
bonds,  or  moneys  held  in  trust,  and  shall  distribute  the  same, 
as  well  as  all  moneys  received  from  sales  of  trust  property, 
by  declaring  and  paying  dividends  upon  said  trust  certificates, 
as  funds  accumulate  which  are  not  needed  for  the  uses  and 
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expenses  of  the  trust.  The  trustees  shall,  however,  keep 
separate  accounts  of  receipts  from  dividends  and  interest,  and 
of  receipts  from  sale  of  trust  property,  and  in  declaring  any 
dividends  in  which  moneys  derived  from  sales  of  trust  prop- 
erty are  included  shall  render  the  holders  of  trust  certificates 
a  statement  showing  what  amount  of  the  fund  distributed 
was  derived  from  such  sales  or  transfers. 

^' Tenth,  Tlie  trustees  shall  render  to  the  holders  of  trust 
certificates,  at  each  annual  meeting,  a  statement  of  the  re- 
ceipts and  disbursements,  and  of  the  affairs  of  the  trust  for 
the  year.  They  shall  also,  whenever  demanded  by  a  major- 
ity, in  value,  of  the  holders  of  trust  certificates,  furnish  a  true 
and  complete  inventory  and  appraisement  of  all  property 
held  in  trust,  and  a  statement,  as  full  as  possible,  of  the 
financial  affairs  of  the  various  companies  whose  stocks  are 
held  in  trust. 

"Eleventh.  Said  trustees  shall  exercise  supervision,  so 
far  as  their  ownership  of  stock  shall  enable  them  to  do, 
over  the  several  corporations  or  associations  whose  stock  is 
held  by  said  trustees.  As  stockholders  of  said  corporation 
they  shall  elect,  or  endeavor  to  elect,  honest  and  competent 
men  as  directors  and  oflScers  thereof,  who  may  be  paid  a  rea- 
sonable compensation  for  their  services.  They  may  elect 
themselves  as  such  directors  and  officers,  and  shall  endeavor 
to  procure  such  judicious  and  efficient  management  of  such 
corporations  as  shall  be  most  conducive  to  the  interest  of  the 
holders  of  trust  certificates. 

"  Twelfth.  AH  of  the  powers  of  the  trustees  can  be  exercised 
by  a  majority  vote  of  their  full  number,  either  in  person  or 
by  proxy,  except  in  the  election  of  officers,  as  provided  in 
the  by-laws:  Provided,  that  no  proxy  to  represent  a  trustee 
can  be  given  to  or  be  voted  by  any  person  other  than  a  trus- 
tee. The  said  trustees  may  appoint  from  their  own  number 
an  executive  committee,  and  may  appoint  other  committees 
composed  wholly  or  in  part  of  persons  not  of  the  board  of 
trustees,  and  delegate  to  such  committees  such  of  their 
powers  as  they  may  deem  advisable.  A  majority  of  each 
committee  may  exercise  all  the  powers  conferred  upon  such 
committee.  Whenever  the  trustees,  by  resolution,  shall  de- 
termine to  increase  the  number  of  trustees,  a  copy  of  said 
resolution,  together  with  the  call  for  a  meeting  of  certificate 
holders  to  vote  thereon,  shall  be  sent  to  every  certificate 
holder  whose  address  is  known  to  the  secretary.     At  least 
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thirty  days'  notice  of  said  meeting  shall  be  given.  If  a  ma- 
jority, in  value,  of  certificate  holders  at  said  meeting  vote  to 
increase  the  number  of  trustees,  the  board  of  trustees  shall 
appoint  the  additional  trustees  thus  created,  as  in  case  of  a 
vacancy,  and  whenever  the  trustees  shall,  by  resolution,  de- 
termine to  diminish  the  number  of  trustees,  a  copy  of  said 
resolution,  thirty  days  prior  to  the  annual  meeting,  shall  be 
mailed  to  each  certificate  holder,  and  they  shall  vote  on  such 
proposition  at  said  annual  meeting,  and  if  agreed  to,  the  trus- 
tees, or  the  number  by  which  it  shall  be  determined  to  re- 
duce, shall  not  be  elected  at  said  meeting:  Provided,  the 
board  of  trustees  shall  never  be  reduced  to  less  than  five, 
and  not  reduced  at  any  annual  election  by  more  than  three 
to  be  at  said  meeting  elected. 

*'  Thirteenth'.  The  trustees  may  employ  and  pay  all  such 
agents  and  attorneys  as  they  may  find  it  necessary  to  em- 
ploy in  the  management  of  said  trust. 

*^ Fourteenth.  Until  after  April  1,  1889,  no  trustee  shall 
receive  a  salary  for  his  services  as  trustee.  After  that  date 
each  trustee  shall  receive  a  salary,  not  to  exceed  the  sum  of 
$6,000  per  annum,  the  amount  of  which  salary  shall  be  fixed, 
from  time  to  time,  by  the  certificate  holders  at  their  annual 
meetings.  This  provision  is  not  intended  to  prohibit  any  of 
the  trustees,  prior  to  or  after  April  1,  1889,  from  receiving 
salaries,  the  amount  whereof  shall  be  fixed  by  the  board  of 
trustees,  for  services  as  president,  secretary,  treasurer,  man- 
ager, or  in  other  capacities  than  a  trustee  only.  The  whole 
or  any  part  of  the  foregoing  provision,  to  wit,  provision  14, 
may  be  modified  by  any  by-law  now  or  hereafter  adopted  by 
the  certificate  holders. 

"Fifteenth.  The  board  of  trustees  shall  have  its  principal 
oflBce  in  the  city  of  Pittsburgh,  subject  to  change  by  a  vote 
of  the  trustees,  at  which  office,  or  in  a  place  of  safe  deposit 
adjacent  thereto,  the  stocks  held  in  trust  shall  be  kept. 

^^ Sixteenth.  All  powers  and  duties  vested  in  the  trustees 
herein  named  shall  vest  in  and  be  exercised  by  the  succes- 
sors of  said  trustees  appointed  as  herein  prescribed. 

"Seventeenth.  Election  for  trustees  to  succeed  those  herein 
appointed  and  authorized  to  be  appointed  after  the  expiration 
of  the  term  for  which  they  have  been  appointed  shall  be  held 
annually.  At  the  annual  election  in  1890  three  trustees  shall 
be  elected  to  hold  their  office  for  one  year,  three  to  hold  their 
office  for  two  years  and  three  to  hold  their  office  for  three 
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years.  Thereafter  three  trustees  shall  be  elected  annually  to 
take  the  place  of  those  retiring,  to  hold  their  oflBce  for  three 
years,  except  those  elected  to  fill  a  vacancy  from  any  cause 
except  expiration  of  term,  who  shall  be  elected  for  the  bal- 
ance of  the  term  of  the  trustees  whose  places  they  are  elected 
to  fill.  Every  trustee  shall  hold  his  office  until  his  successor 
is  elected  and  qualified. 

'^Eighteenth.  For  their  acts  as  trustees  the  trustees  shall 
not  be  personally  liable  or  responsible,  except  for  willful  mis- 
conduct or  neglect. 

^'Nineteenth.  Trustees  shall  be  elected  by  ballot,  by  the 
owners  of  trust  certificates  or  their  proxies.  At  all  meetings 
the  owners  of  trust  certificates  who  shall  be  registered  as  such 
on  the  books  of  the  trustees  may  vote  in  person  or  by  proxy, 
and  shall  have  one  vote  for  each  and  every  share  of  trust  cer- 
tificates standing  in  their  names;  but  no  such  owner  shall 
be  entitled  to  vote  upon  any  share  which  has  not  stood  la 
his  name  thirty  days  prior  to  the  day  appointed  for  the  elec- 
tion. The  transfer  books  shall  be  closed  for  thirty  days 
prior  to  the  day  appointed  for  the  annual  election.  A  major- 
ity of  the  shares  represented  at  such  election  shall  elect. 

'■'■Twentieth.  The  annual  meeting  of  the  owners  of  said 
trust  certificates  for  the  election  of  trustees,  and  for  other 
business,  shall  be  held  at  the  office  of  the  trustees  on  the 
Wednesday  nearest  the  loth  day  of  March  of  each  year, 
and  said  meetings  may  be  adjourned  from  day  to  day  until 
its  business  is  completed.  Special  meetings  of  the  owners 
of  trust  certificates  may  be  called  by  a  majority  of  the  trus- 
tees at  such  times  and  places  as  they  may  appoint.  It  shall 
also  be  the  duty  of  the  trustees  to  call  a  special  meeting  of 
the  holders  of  trust  certificates  whenever  requested  so  to  do 
by  a  petition  signed  by  the  holders  of  twenty-five  per  cent, 
in  value,  of  such  certificates.  The  business  of  ouch  special 
meetings  will  be  confined  to  the  objects  specified  in  the  no- 
tice given  therefor.  Notice  of  the  time  and  place  of  all  meet- 
ings of  the  owners  of  trust  certificates  shall  be  given  by 
mailing  a  notice  to  the  address  of  each  certificate  holder,  so 
far  as  known,  at  least  ten  days  before  such  meeting,  and  by 
public  notice  in  one  of  the  principal  papers  of  the  city  where 
the  office  of  the  said  trust  may  be  located,  ten  days  before 
said  meeting. 

'^Twenty-first.  At  any  meetings  by-laws  may  be  made, 
amended,  and  repealed,  by  not  less  than  two-thirds,  in  value, 
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of  the  holders  of  trust  certificates:  Provided,  however y  that 
said  by-laws  shall  not  be  inconsistent  with  any  by-laws 
which  have  been  or  may  be  adopted  by  the  holders  of  trust 
certificates,  nor  with  this  trust  agreement. 

^^Twenty-second.  Whenever  a  vacancy  occurs  in  the  board 
of  trustees,  from  any  cause  other  than  the  expiration  of  the 
term  of  office,  the  remaining  trustees  may  adopt  a  trustee  to 
fill  the  vacancy  until  the  next  annual  meeting,  or,  at  their 
option,  may  call  a  meeting  of  the  owners  of  trust  certificates, 
for  the  purpose  of  electing  a  trustee  to  fill  the  vacancy  or 
vacancies. 

*' Twenty-third.  If,  for  any  reason,  at  any  time,  a  trustee  or 
trustees  shall  be  appointed  by  any  court  to  fill  a  vacancy  or 
vacancies,  the  trustee  or  trustees  so  appointed  shall  hold  their 
or  his  office  or  offices  only  until  his  or  their  successor  or  suc- 
cessors shall  be  appointed  or  elected  in  the  manner  above  pro- 
vided for. 

^^Twenty-fourth.  It  shall  be  obligatory  upon  all  trustees 
to  attend  each  and  every  meeting  of  the  board  of  trustees, 
either  in  person  or  by  proxy;  and  in  the  event  of  any  trus- 
tee absenting  himself  from  three  successive  meetings  or  failure 
to  be  represented  by  proxy  at  such  meetings,  then,  in  such 
case,  the  office  held  by  said  trustee  shall  be  considered  vacant, 
and  the  vacancy  be  filled  as  hereinbefore  provided. 

"Twenty-fifth.  Whenever  any  change  shall  occur  in  the 
board  of  trustees,  the  legal  title  to  the  stock  and  other  prop- 
erty held  in  trust  shall  pass  to  and  vest  in  the  successors  of 
said  trustees  without  any  formal  transfer  thereof;  but  if,  at 
any  time,  such  formal  transfer  shall  be  deemed  advisable  or 
necessary,  said  formal  transfer  shall  be  made,  and  it  shall 
be  the  duty  of  the  board  of  trustees  to  obtain  the  same,  and 
it  shall  be  the  duty  of  any  retiring  trustee,  or  the  execu- 
tor or  administrator  of  any  deceased  trustee,  to  make  such 
transfer. 

^^Twenty-sixth.  This  trust  shall  continue  for  the  period  of 
twenty-five  years:  Provided,  however,  that  if,  at  any  time  after 
the  expiration  of  one  year,  seventy-five  per  cent  of  all  the 
holders,  in  value,  of  trust  certificates,  or  after  the  expiration 
of  five  years  sixty-five  and  two-thirds  per  cent  of  the  holders, 
in  value,  of  trust  certificates,  shall,  at  a  meeting  of  certificate 
holders  called  for  that  purpose,  vote  to  terminate  the  trust, 
they  may,  at  the  same  or  at  a  subsequent  meeting  called  for 
that  purpose,  decide,  by  a  vote  of  fifty-one  per  cent  of  their 
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number,  the  mode  in  which  the  affairs  of  the  trust  shall  be 
wound  up,  and  whether  it  shall  be  sold  and  the  value  thereof 
distributed,  or  whether  part,  and  if  so  what  part,  shall  be 
delivered  and  what  part  shall  be  sold,  and  whether  such  sale 
shall  be  public  or  private.  To  the  parties  whose  property, 
stock  or  business  shall  have  been  transferred  to  said  trust, 
shall  be  given  the  first  privilege  of  purchasing  the  stock, 
property,  or  business  by  them  transferred.  The  trustees,  who 
shall  continue  to  hold  their  offices  for  that  purpose,  shall  wind 
up  the  affairs  of  the  trust  in  the  mode  agreed  upon  by  the 
holders  of  trust  certificates,  as  aforesaid. 

"Twenty-seventh.  The  trustees  shall  have  power  to  do 
whatever  is  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers  and  the  purposes  for  which  this  trust 
was  organized. 

^^Twenty-eighth.  Should  any  party  or  parties  holding  cer- 
tificates of  this  trust,  or  being  a  lessor,  be  desirous  of  operat- 
ing an  establishment  controlled  by  this  trust,  the  party  or 
parties  shall  make  application  to  the  board  of  trustees  for 
such  privilege,  stating  in  said  application  the  kind  and  esti- 
mated time  during  which  he  or  they  may  desire  to  operate 
such  an  establishment;  also  the  estimated  quantity  of  goods 
he  or  they  may  desire  to  produce;  then,  should  said  specified 
establishment  be  not  already  in  operation,  the  said  privilege 
may,  in  their  discretion,  be  granted  by  the  said  board  of 
trustees  on  the  following  general  terms  and  conditions: 

"1.  The  party  or  parties  to  whom  such  privilege  may  be 
granted  shall  pay  monthly  into  the  treasury  of  the  trust  a 
profit  on  all  goods  manufactured  in  such  privileged  estab- 
lishment. Said  profit  shall  equal  at  least  the  average  profit 
which  the  trust  has  derived  during  such  month  from  all  the 
establishments  operated  by  it  for  the  period  of  time  as  covered 
by  such  privilege. 

"2.  The  party  or  parties  privileged  shall  bear  all  expense 
incidental  to  putting  that  establishment  in  condition  to  oper- 
ate, and  furnish  all  capital  needed  to  operate  the  same. 

"3.  The  party  or  parties  privileged  shall  furnish  to  the 
trust  ample  and  satisfactory  surety  for  the  payment,  monthly, 
of  the  above-mentioned  profits. 

"4.  The  trust  shall,  at  all  times,  retain  control  over  such 
establishment,  and  shall  cancel  such  privilege  whenever  thejr 
may  deem  proper,  or  whenever,  in  the  opinion  of  the  trustees, 
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it  has  operated  to  the  prejudice  of  the  hest  interests  of  the 
trust. 

"  Twenty-ninth.  The  trust  certificates  may  be  of  the  fol- 
lowing form,  but  maj  be  changed,  from  time  to  time,  by  the 
trustees,  in  accordance  with  provision  3  of  this  agreement: 

"No Shares  of  $100.00  each.  Shares, 

"American  Phkservers'  Trust. 

•' This  is  to  certify  that entitled  to shares  in 

the  equity  to  the  property  held  by  the  trustees  of  the  American  Preservers' 
Trust,  tranaferahle  only  on  the  books  of  said  trustees  on  surrender  of  this 
certificate.  This  certificate  is  issued  upon  condition  that  the  holder,  or  any 
transferee  thereof,  shall  be  subject  to  all  the  provisions  of  the  agreement 
creating  said  trust,  and  of  the  by-laws  adopted  in  pursuance  of  said  agree- 
ment, as  fully  as  if had  signed  the  said  trust  agreement. 

"  Witness  the  hands  of  the  president  and  secretary  of  the  board  of  trustees, 

this day  of A.  D.  188..,  at  the  city  of  Pittsburgh. 

;  ,  President, 

.TTT ,  Secretary." 

(Back): 

"  For  value  received hereby  sell  and  transfer  to 

shares  of  the  American  Preservers*  Trust  standing 

in  my  name  on  the  books  of  said  trust,  and hereby  irrevocably 

appoint attorney  to  make  the  necessary  transfer  upon 

the  books  of  said  trust,  in  accordance  with  the  regulations  thereof  and 
upon  the  conditions  expressed  upon  the  face  of  this  certificate. 

"Dated ...188.. 

"  In  presence  of... 

"  Thirtieth.  The  trustees,  whenever  the  value  of  stock, 
bonds,  property,  or  business  which  have  accumulated  in  their 
hands  shall  have  increased  in  value,  or  when  money  not 
necessary  for  the  uses  of  the  trust  shall  have  accumulated  in 
their  hands,  may  increase  the  amount  of  trust  certificates  to 
the  extent  of  such  increase  or  accumulation,  and  divide  the 
same  among  the  certificate  holders."  An  objection  being 
made  to  the  reception  of  this  agreement  in  evidence,  it  was 
sustained  by  the  trial  court,  which  also  excluded  all  evidence 
of  the  defendant,  and  instructed  the  jury  to  find  in  favor  of 
the  plaintiflf,  which,  having  been  done,  the  defendant  ap- 
pealed. 

Arndy  Evans  &  Arnd^  for  the  appellant, 

Moren,  Kraui  &  Mayer,  for  the  appellee. 

••*  Mageudee,  J.  Upon  the  trial  of  the  case  below,  the 
plaintiff,  the  appellee  here,  introduced  in  evidence  a  certifi- 
cate of  incorporation,  signed  by  the  secretary  of  state  of 
West  Virginia  and  dated  June  20,  1888,  declaring  six  corpo- 
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raters  therein  named  to  be  a  corporation  by  the  name  of 
"American  Preservers*  Company";  and  also  a  bill  of  sale, 
executed  on  July  24,  1888,  by  the  appellant  to  said  company, 
granting  to  it,  in  consideration  of  the  transfer  to  '®*  him  of 
three  hundred  and  thirty-one  sliares  of  its  stock,  the  goods, 
efiFects,  and  chattels  described  in  an  annexed  schedule,  and 
his  business  and  the  goodwill  of  the  same,  with  the  appur- 
tenances. The  plaintiff  then  examined  one  B.  E.  Ryan,  the 
secretary  and  general  manager  of  said  company,  and  who 
was  also  the  secretary  of  the  "American  Preservers'  Trust" 
and  one  of  the  trustees  of  said  trust.  Ryan  testified  that  he 
made  demand  upon  appellant  for  the  property  before  bring- 
ing this  suit;  that  he  received  the  bill  of  sale  from  appellant 
and  delivered  to  him  a  certificate  for  three  hundred  and 
thirty-one  shares  of  the  stock  of  said  company,  but,  at  the 
same  interview  and  "within  an  hour  or  two,"  took  back  said 
shares  and  delivered  to  appellant  six  hundred  and  sixty-two 
certificates  of  trust  of  the  "American  Preservers'  Trust";  that 
as  secretary  of  the  company  he  delivered  the  three  hundred 
and  thirty-one  shares  of  stock;  that  as  secretary  of  the  trust 
he  delivered  the  trust  certificates;  that  he  received  back  the 
three  hundred  and  thirty-one  shares  of  stock  as  an  officer  of 
the  trust;  and  that,  at  the  same  interview  and  upon  receipt 
of  the  bill  of  sale,  he  then  and  there  appointed  appellant 
manager  and  custodian  of  the  property  described  in  the  bill 
of  sale,  with  directions  to  conduct  the  business  and  report  to 
him,  Ryan,  all  the  purchases  and  sales  and  receipts  and  dis- 
bursements. After  the  examination  of  Ryan,  the  plaintifif 
rested. 

The  defendant  then  offered  to  introduce  evidence,  oral  and 
written,  tending  to  sustain  the  averments  of  his  fourth  plea. 
Some  of  this  evidence  was  rejected  when  offered,  some  of  it 
was  admitted  when  offered,  but  all  of  it,  upon  motion  of  the 
plaintiff,  was  finally  ruled  out,  and  the  jury  were  instructed 
to  find  the  issues  for  the  plaintiff.  We  cannot  notice  all  the 
objections  to  specific  offers  of  testimony,  nor  pass  upon  the 
rulings  of  the  court  in  detail.  We  deem  it  sufficient  to 
consider  the  general  ground  upon  which  the  action  of  the 
trial  court  was  based,  and  the  general  theory,  which  the  de- 
fendant sought  to  maintain  by  his  offered  and  rejected  testi- 
mony. 

•••  The  court  below  seemed  to  take  the  view  that  the 
plaintiff  was  an  independent  and  legally  organized  corpora- 
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tion,  and  that,  as  the  defendant  had  executed  a  bill  of  sale  of 
his  property  and  business  to  that  corporation,  and  then 
assumed  to  act  as  its  custodian  and  agent  in  the  manage- 
ment of  the  property  and  business,  he  was  estopped  from 
denying  the  plaintiffs  title  or  right  of  possession. 

On  the  other  hand,  it  was  claimed  by  the  defendant  below 
that  a  combination  was  formed  among  all  the  manufacturers 
of  and  dealers  in  fruit  butters,  jellies,  preserves,  and  like  prod- 
ucts in  the  United  States  under  the  name  of  the  "American 
Preservers'  Trust"  for  the  purpose  of  controlling  the  manu- 
facture and  sale  of  said  products,  and  preventing  competition 
therein,  and  raising  the  market  price  thereof,  and  thereby 
securing  a  monopoly  therein;  that  this  combination  was  or- 
ganized, and  sought  to  effect  its  purpose,  under  and  in  pur- 
suance of  a  written  agreement  signed  by  the  parties  to  the 
combination;  that  the  plaintifiF  company  was  formed  in  ac- 
cordance with  the  provisions  of  this  agreement  and  for  the 
purposes  of  accomplishing  the  objects  of  the  trust;  that  those 
■objects  were  illegal  and  against  public  policy;  that  the  agree- 
ment was  illegal  and  void,  as  providing  for  a  combination  in 
restraint  of  trade  in  staple  articles  of  food  in  general  use  and 
demand  by  the  inhabitants  of  Illinois;  and  that  the  transfer 
of  defendant's  goods  and  machinery  and  business  by  means  of 
a  bill  of  sale  to  the  plaintifiF,  and  the  delivery  of  the  shares 
of  stock  to  defendant,  and  the  redelivery  thereof  to  the  trus- 
tees of  the  combination  in  exchange  for  trust  certificates,  and 
the  appointment  of  defendant  as  custodian  of  the  property 
and  agent  to  carry  on  the  business  theretofore  exclusively 
his  own,  were  all  parts  of  the  illegal  scheme  and  aids  in  the 
accomplishment  of  the  unlawful  objects  of  the  trust. 

SOT  -^Q  g^j.g  inclined  to  think  that  the  claim  thus  made  by 
the  defendant,  and  which  is  set  up  in  his  fourth  plea,  would 
have  constituted  a  good  defense  to  the  action  if  he  had  been 
allowed  to  establish  it  by  proper  evidence. 

1.  A  preliminary  question  arises  as  to  the  action  of  the 
trial  court  in  excluding  the  ofifered  copy  of  the  trust  agree- 
ment. The  original  agreement  was  not  in  the  possession  of 
the  defendant,  and  it  is  claimed  that  a  proper  foundation  was 
not  laid  for  the  introduction  of  secondary  evidence.  Proof 
of  the  contents  of  a  document  may  be  established  by  second- 
ary evidence  when  it  is  in  the  possession  of  the  adverse  party 
who  withholds  it  at  the  trial,  provided  that  a  notice  to  pro- 
duce the  original  has  been  duly  served,  where  such  notice  is 
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requisite:  1  Taylor  on  Evidence,  pt.  2,  sec.  440;  21  Am.  & 
Eng.  Ency.  of  Law,  984,  985.  Secondary  evidence  may  be 
offered  to  prove  the  substance  of  a  document  which  it  is  out 
of  the  power  of  the  party  to  produce;  and  this  rule  applies  to 
papers  out  of  the  jurisdiction  of  the  court,  provided  due  effort 
be  made  to  obtain  such  papers:  1  Wharton  on  Evidence,  sec. 
130;  21  Am.  &  Eng.  Ency.  of  Law,  986.  The  notice  to  pro- 
duce the  original  may  be  given  either  to  the  adverse  party 
himself  or  to  his  attorney:  21  Am.  &  Eng.  Ency.  of  Law,  989. 

In  the  case  at  bar,  notice  to  produce  the  original  agreement 
and  the  by-laws  of  the  company  and  of  the  trust  was  served 
upon  the  attorneys  of  the  plaintiff,  including  Mr.  A.  L.  Weil, 
hereinafter  named.  Subpoena  duces  tecum  was  also  served 
upon  Ryan,  the  secretary  and  manager  of  the  company  and 
secretary  and  manager  of  the  trust,  and  upon  A.  R.  Bremer, 
president  of  the  company  and  one  of  the  trustees  of  the 
trust.  Ryan  swears  that  he  was  present  and  saw  the  defend- 
ant, Bishop,  sign  the  trust  agreement,  and  that,  after  it  was 
signed,  it  was  put  into  the  hands  of  "  the  custodian  of  the 
agreement,  the  solicitor  of  the  trust,  A.  Leo  Weil,  this  gentle- 
man here,"  and  that  he  saw  it  within  a  day  or  two  thereafter. 
Weil,  *^^  a  resident  of  Pittsburgh,  in  Pennsylvania,  where 
the  principal  office  or  place  of  business  of  the  plaintiff  was 
required  by  its  charter  to  be  kept,  and  whose  name  was  signed 
to  the  replications  as  one  of  the  plaintiff's  attorneys,  and  who 
assisted  in  the  conduct  of  the  trial,  was  examined  as  a  wit- 
ness at  the  trial,  and  swore  that  Bishop  signed  the  agreement; 
that  there  were  two  copies  of  the  agreement;  that  one  was 
deposited  with  a  safe  deposit  company  in  Pittsburgh;  that 
the  other  was  in  his  possession  in  accordance  with  the  terms 
of  the  agreement;  that  the  trust  had  been  dissolved;  that  a 
large  number  of  papers  had  been  left  in  Pittsburgh  when  it 
was  dissolved;  that  he  had  caused  search  to  be  made  in  his 
office  at  Pittsburgh  to  obtain  these  papers,  and  had  been 
unable  to  find  them;  and  that  the  by-laws  were  attached  to 
the  trust  agreement.  Ryan  and  the  defendant  do  not  speak 
of  more  than  one  original  agreement  as  having  been  signed 
by  the  defendant,  but,  if  there  was  a  duplicate  original,  it 
Bufficiently  appears  that  both  were  within  the  control  of  Weil, 
who  drew  the  agreement,  and  was  the  legal  adviser  and 
Bolicitor  both  of  the  plaintiff  and  of  the  trust,  in  which  plain- 
tiff was  an  associate  member. 

Prior  to  the  trial  a  bill  in  chancery  had  been  filed  by  one 


S30  Bishop  v.  American  Preservers'  Co.      [Illinois, 

Meyer  in  the  circuit  court  of  Cook  county  against  the  president 
and  secretary  of  the  plaintiff,  Bremer,  and  Ryan,  and  other 
parties,  setting  up  tlie  trust  agreement,  and  Ryan  had  filed 
an  answer  thereto,  admitting  the  existence  of  the  trust  agree- 
ment in  words  and  figures  as  pleaded  in  the  hill.  The  de- 
fendant below,  upon  the  trial,  ofifered  in  evidence  the  said 
bill  and  answer,  as  showing  a  copy  of  the  trust  agreement 
which  had  been  admitted  to  be  correct  by  the  plaintiff,  or  its 
officers  and  managers.  This  copy  was  shown  to  the  defend- 
ant when  he  testified,  and  he  swore  that  he  signed  the  original 
agreement  in  the  latter  part  of  May,  1888;  that  Ryan  and 
Weil  were  present;  that  he  "never  saw  it  but  that  once": 
that,  when  he  saw  it,  it  was  lying  on  the  table,  and  Ryan 
was  very  '**  particular  about  it,  and  ("I  think")  took  it  in 
his  hands;  that  they  would  not  let  him  make  a  copy  of  it; 
that  he  could  not  compare  any  copy  of  it  with  the  original 
without  having  the  original,  and  never  had  the  original  except 
at  that  time;  that  he  read  it  through,  but  there  was  a  great 
deal  of  it,  and  he  could  not  remember  its  entire  language; 
that  the  copy  shown  him,  set  out  in  said  bill,  "  is  a  copy  of 
the  agreement  I  signed,  as  near  as  I  can  tell."  It  further- 
more appears  from  the  testimony  of  Mr.  Weil  that  during  the 
trial  he  had  a  copy  of  the  trust  agreement  in  his  possession, 
which  he  had  found  in  the  oflBce  of  the  plaintiff  company, 
but  he  declined  to  produce  it. 

We  are  referred  by  counsel  for  appellee  to  the  case  of  Dick- 
inson V.  Breeden,  25  111.  186.  There  it  was  held  that  where  a 
party,  desiring  to  introduce  secondary  evidence  of  the  con- 
tents of  a  deed,  had  knowledge  of  the  grantee's  residence,  the 
latter's  deposition  should  be  taken  to  prove  the  existence  of 
the  original,  and  that  it  was  lost,  or  so  mislaid  that  it  could 
not  be  found  after  diligent  search.  We  cannot  see  why  the 
facts  of  the  present  case  do  not  bring  it  within  the  doctrine 
of  Dickinson  v.  Breeden^  25  111.  186.  The  existence  of  the 
original  trust  agreement  was  established  ^by  the  testimony  of 
three  witnesses;  and  the  original  draftsman  of  the  agreement 
and  the  custodian  to  whose  possession  it  had  been  intrusted, 
was  examined  orally  as  a  witness,  and  swore  that  he  had 
caused  search  to  be  made  for  it,  and  that  it  could  not  be 
found.  But  if  the  evidence  was  not  conclusive  as  to  the  loss 
or  destruction  of  the  original,  the  defendant  showed  that  it 
was  beyond  the  jurisdiction  of  the  court  and  in  the  possession 
or  under  the  control  of  tiie  plaintiff,  and  that  the  latter,  after 
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being  notified,  declined  to  produce  it.  We  are,  therefore,  of 
the  opinion  that  the  trial  court  erred  in  not  receiving  in  evi- 
dence the  offered  copy,  if  it  would  have  been  material  testi- 
mony when  introduced. 

2.  It  is  contended,  however,  by  counsel  for  appellee,  that, 
"even  had  a  proper  foundation  been  laid  and  '**  proper 
secondary  evidence  of  the  alleged  trust  agreement  been  offered, 
its  reception  would  have  established  no  material  fact,  and  its 
rejection  was  not  error."  Hence,  the  next  matter  presented 
for  consideration  relates  to  the  pertinency  or  materiality  of 
the  agreement,  and  of  the  other  excluded  evidence  offered  in 
connection  with  it. 

There  can  be  no  doubt  that  this  trust  agreement  is  an  illegal 
contract,  as  providing  for  such  a  combination  in  restraint  of 
trade  as  is  forbidden  by  public  policy. 

In  Craft  v.  McConoughy,  79  111.  346,  22  Am.  Rep.  171, 
where  certain  firms  made  an  agreement,  by  the  terms  of 
which  they  attempted  to  form  a  combination  for  stifling  com- 
petition and  controlling  the  price  of  grain,  cost  of  storage, 
and  expense  of  shipment,  and  thereby  monopolizing  the  entire 
grain  trade  of  the  town  and  surrounding  country,  we  said: 
"  That  the  effect  of  this  contract  was  to  restrain  the  trade  and 
commerce  of  the  country  is  a  proposition  that  cannot  be  suc- 
cessfully denied.  We  understand  it  to  be  a  well-settled  rule 
of  law  that  an  agreement  in  general  restraint  of  trade  is  con- 
trary to  public  policy,  illegal,  and  void." 

In  People  v.  Chicago  Gas  Trust  Co.,  130  111.  268,  17  Am.  St. 
Rep.  319,  we  held  that  an  agreement  tending  to  prevent  com- 
petition and  create  a  monopoly  is  void  by  the  principles  of 
the  common  law,  because  it  is  against  public  policy;  and  that 
public  policy  favors  competition  in  trade  to  the  end  that  its 
commodities  may  be  afforded  to  the  customer  as  chenply  as 
possible,  and  is  opposed  to  monopolies,  as  tending  to  advance 
market  prices  to  the  injury  of  the  general  public. 

Again,  in  More  v.  Bennett,  140  IlL  69,  33  Am.  St.  Rep.  216, 
we  held  that  contracts  restraining  the  freedom  of  trade,  or 
diminishing  competition,  or  regulating  the  prices  of  commod- 
ities or  services,  are  prohibited  by  the  law;  and  that  all  com- 
binations of  capitalists  or  of  workmen  for  the  purpose  of 
influencing  trade  in  their  especial  favor  by  raising  or  reducing 
prices  are  so  far  illegal  that  agreements  to  '**  combine  can- 
not be  enforced  by  the  courts.  To  the  same  effect  are  Case  of 
Monopolies,  6  Coke,  pt.  11,  p.  84;  Arnot  v.  Pitlston  etc.  Coal  Co.f 
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68  N.  Y.  559;  23  Am.  Rep.  190;  Morris  Ritn  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Pa.  St.  173;  8  Am.  Rep.  159;  Central  Ohio  Salt 
Co.  V.  Guthrie,  35  Ohio  St.  666;  Santa  Clara  Valley  Mill  etc. 
Co.  V.  Hayes,  76  Cal.  387;  9  Am.  St.  Rep.  211;  American  Pre- 
servers' Co.  V.  Taylor  Mfg.  Co.,  46  Fed.  Rep.  152;  9  Am.  <fe 
Eng.  Ency.  of  Law,  884,  895,  896. 

The  agreement  recites,  that  it  is  designed  by  its  signers 
to  form  a  trust  for  the  purpose  of  securing  co-operation  in  the 
business  of  manufacturing  preserves,  etc.,  and  of  selling  and 
dealing  in  the  same  in  home  and  foreign  markets.  This  co- 
operation, to  be  secured  through  the  extraordinary  powers 
conferred  upon  the  nine  trustees  named  in  the  agreement,  six 
of  whom  are  designated  by  name  and  authorized  to  elect 
three  others,  could  not  result  otherwise  than  in  a  grinding 
monopoly,  controlling  all  trade  in  the  business  specified,  and 
raising  or  depressing  prices  therein  at  the  will  of  the  trustees. 
Such  trustees  are  empowered  to  organize  corporations  with 
all  or  any  of  the  powers  specified  in  the  purposes  of  the 
agreement;  and  the  stock  of  such  corporations  is  to  be  issued 
to  or  purchased  by  said  trustees.  For  this  stock  the  trustees 
are  to  issue  certificates  of  trust.  The  agreement  is  to  go  into 
effect  within  sixty  days  from  the  time  those  holding  the 
majority  of  the  stock  in  seven  specified  corporations  formed, 
or  to  be  formed,  shall  transfer  the  same  to  the  trustees.' 
Each  signer  of  the  agreement  agrees  to  assign  and  transfer  to 
said  trustees,  absolutely,  all  the  shares  which  he  may  own  in 
said  corporations  formed  or  to  be  formed,  and  is  to  receive 
therefor,  not  money,  but  trust  certificates,  equal  to  the 
appraised  amount  of  the  earning  capacity  of  his  stock  as 
fixed  by  the  trustees  and  the  stockholder.  The  trustees  are 
authorized  to  purchase  in  the  same  way,  by  the  issue  of  trust 
certificates,  other  stocks  of  the  same  companies,  and  also  the 
property  and  business  of  any  firm  or  individual  engaged  in 
the  business  of  manufacturing  and  '**  dealing  in  said  prod- 
ucts. The  trustevs  are  to  exercise  supervision  over  the 
corporations  whose  stocks  are  transferred  to  them,  and  are 
empowered  to  elect  themselves  directors  and  officers  in  such 
corporations,  and  procure  such  management  of  the  same  as 
will  be  conducive  to  the  interests  of  the  holders  of  the  trust 
certificates.  These  trust  certificates  are  divided  into  shares 
of  the  par  value  of  one  hundred  dollars  each,  and  are  pre- 
pared by  the  trustees.  They  provide  that  the  holders  thereof 
shall  be  bound  by  the  terms  of  the  trust  agreement  and  of 
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the  by-laws  passed  in  pursuance  thereof,  and  are  intended  to 
Bhow  the  interest  of  each  beneficiary  in  the  trust.  The 
trustees  hold  the  stocks  transferred  to  them  in  trust  for  the 
holders  of  the  certificates,  and  are  to  receive  and  hold  the  divi- 
dends or  interest  upon  said  stocks,  and  are  to  distribute  the 
same  by  declaring  dividends  upon  the  certificates.  The  stocks 
60  transferred  to  the  trustees  are  to  be  held  by  them  for  the 
benefit  of  all  the  owners  of  the  trust  certificates.  The  trust 
is  to  continue  for  twenty-five  years,  subject  to  the  right  of 
Beventy-five  per  cent  of  the  holders  of  the  certificates  to 
terminate  it  after  the  expiration  of  one  year,  and  of  sixty- five 
and  two-thirds  per  cent  of  such  holders  to  terminate  it  at  the 
end  of  five  years;  and  the  trustees  cannot  sell  or  surrender 
any  of  the  stocks  held  by  them  during  the  continuance  of 
the  trust,  without  the  consent  of  a  majority  in  number  and 
value  of  the  holders  of  the  trust  certificates. 

It  will  thus  be  seen  that  the  agreement  in  question  makes 
provision  for  welding  together  all  the  interests  engaged  in 
the  business  named  in  the  agreement  into  one  giant  com- 
bination or  partnership  under  the  absolute  dominion  and 
control  of  a  board  of  nine  trustees.  Its  illegal  purpose  is 
apparent  upon  its  face,  and,  therefore,  under  the  decisions 
above  referred  to  it  must  be  held  to  be  void  as  being  inju- 
rious to  the  public  interest. 

The  object  of  the  testimony  of  the  defendant,  upon  the 
trial  below,  was  to  show  that  the  plaintiff,  the  American 
S13  Preservers'  Company,  was  a  party  to  this  illegal  combi- 
nation, and  that  the  execution  of  the  bill  of  sale  to  it  was  to 
enable  it  to  carry  out  the  unlawful  designs  of  such  combina- 
tion. If  this  testimony  as  ofiered  had  been  received,  it  would 
have  tended  to  show,  not  only  that  the  plaintiff  company  was 
under  the  control  of  this  board  of  trustees,  but  that  it  was  in 
a  partnership  with  other  corporations.  The  corporators 
named  in  plaintiff's  charter  and  whose  names  are  signed  to 
the  agreement  therein  set  out,  upon  the  basis  of  which  they 
were  declared  to  be  a  corporation,  were  trustees  in  the  trust. 
The  court  below  ruled  out  testimony,  showing  that  these 
trustees  held  stock  in  more  than  a  dozen  different  corpora- 
tions in  the  different  states  of  the  Union,  besides  the  stock  in 
the  plaintiff  company  transferred  to  it  by  the  defendant  and 
others.  The  agreement  was  illegal  as  providing  for  a  part- 
nership among  corporations.  It  is  a  violation  of  law  for 
corporations  to  enter  into  partnership.     The  provisions  of  the 
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general  incorporation  act  of  Illinois  are  to  the  effect  tKat 
every  corporation  organized  in  this  state  must  manage  its  own 
aflFairs  separately  and  exclusively,  and  cannot  enter  into  any 
contract  or  relation  by  which  it  is  divested  of  such  power  of 
exclusive  management,  or  by  which  its  franchises  are  vested 
in  a  partner  or  any  outside  board,  with  equal  power  to  direct 
its  business:  Whittenton  Mills  v.  Upton,  10  Gray,  582;  71  Am. 
Dec.  6S1;  People  v.  North  River  etc.  Co.,  121  N.  Y.  582;  18 
Am.  St.  Rep.  843.  The  appellee  here,  a  foreign  corporation, 
so  far  as  it  was  doing  business  in  this  state  through  any  con- 
trol which  it  assumed  to  exercise  over  the  business  trans- 
ferred to  it  by  appellant,  was  subject  to  the  same  restrictions 
and  duties  as  corporations  formed  in  this  state,  and  could 
have  no  other  or  greater  powers:  1  Starr  &  Curtis'  Annotated 
Statutes,  c.  32,  sec.  26,  p.  619.  It  was,  therefore,  unlawful 
for  it  to  be  operating  in  this  state  as  a  member  of  a  partner- 
ship of  corporations:  State  v.  Nebraska  Distilling  Co.,  29  Neb. 
700;  Mallory  v.  Hanauer  Oil  Works,  86  Tenn.  598;  People  v. 
Chicago  Gas  Trust  Co.,  130  111.  268;  17  Am.  St.  Rep.  319. 

'**  But  it  is  urged  that,  even  if  the  trust  agreement  was 
illegal  in  the  respects  and  for  the  reasons  above  indicated,  yet 
its  illegality  could  not  prevent  a  recovery  in  this  action  of 
replevin,  for  the  alleged  reasons  that  the  motive  of  parties 
forming  a  corporation  cannot  be  inquired  into  in  a  collateral 
proceeding;  that  the  contract  evidenced  by  the  bill  of  sale 
was  an  executed  one;  and  that  defendant  having  received 
the  goods  as  agent  of  the  plaintifiF  could  not  assert  a  claim 
adverse  to  his  principal. 

It  is  not  necessary  to  discuss  the  doctrine  contended  for  by 
appellee,  that,  where  a  corporation,  as  indicated  by  its  arti- 
cles of  association,  is  legal,  and  the  incorporation  is  effected 
in  the  manner  prescribed  by  law,  the  intention  of  the  corpo- 
rators is  immaterial.  The  purpose  of  the  oflfered  testimony 
was  to  show  that  the  sale  made  to  the  appellee  was  an  illegal 
sale,  and  that  the  bill  of  sale  upon  which  appellee  relied  to 
show  its  title  and  right  of  possession  was  executed  to  accom- 
plish an  unlawful  object.  Such  proof  was  entirely  consistent 
with  the  de  facto  existence  and  legal  organization  of  appellee 
as  a  corporation.  Appellant  offered  to  prove  that  he  was 
compelled  by  Ryan  to  sign  the  trust  agreement  in  May,  1888, 
by  the  threat  that  his  business  would  be  ruined  by  the  man- 
ufacturers and  dealers  who  had  agreed  to  form  the  trust;  and 
he  swore  that  he  had  never  heard  of  appellee  until  the  follow- 
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ing  July,  when  Ryan  came  to  him  and  told  him  that  he 
must  sign  the  bill  of  sale  to  the  company,  in  order  to  put  the 
stock  into  the  trust.  It  may  be  a  serious  question  whether 
there  was  any  real  sale  of  the  property  described  in  the  bill 
of  sale.  A  sale  presumes  a  vendor  on  one  side  and  a  vendee 
on  the  other,  each  having  life  and  existence  and  the  power 
and  ability  to  contract,  anil  each  acting  independently  and 
of  his  own  free  choice.  But  here  the  vendor,  Bishop,  and 
the  vendee,  the  American  Preservers'  Company,  were  con- 
trolled and  directed  by  an  outside  force,  the  trustees  named 
in  the  trust  agreement  acting  through  Ryan,  their  '**  rep- 
resentative. Ordinarily,  the  vendee  becomes  owner  and  does 
what  he  pleases  with  his  own,  but  here  the  trust  agreement 
in  effect  directs  the  vendee  upon  what  terms  it  shall  hold  the 
property  transferred  to  it,  and  limits  the  further  sale  of  the 
same.  Ordinarily  the  vendor  fixes  the  price  of  what  he  sells, 
but  here  the  trust  agreement  virtually  leaves  the  fixing  of  the 
value  of  what  is  sold  to  the  trustees.  The  proof  introduced 
showed  that  appellant  had  nothing  to  do  with  arranging  for 
three  hundred  and  thirty-one  shares  of  stock  in  the  appellee 
company  as  the  value  of  his  property  and  business,  nor  did 
he  determine  that  six  hundred  and  sixty-two  certificates  of 
trust  were  a  fair  equivalent  for  the  stock.  All  this  was  set- 
tled and  arranged  beforehand  by  Ryan:  People  v.  North  River 
etc.  Co.,  121  N.  Y.  582;  18  Am.  St.  Rep.  843. 

But  if  it  be  assumed  that  appellant  executed  the  bill  of 
sale  and  submitted  himself  to  the  control  of  the  trustees 
or  of  appellee,  voluntarily  and  of  his  own  free  will,  then  it  fol- 
lows that  he  was  particeps  criminis  with  them  in  the  unlaw- 
ful venture.  He,  as  well  as  appellee,  was  a  party  to  the 
unlawful  contract  evidenced  by  the  bill  of  sale.  If  appellee 
had  been  an  individual,  instead  of  a  corporation,  and  appel- 
lant had  executed  the  bill  of  sale  for  the  purpose  of  defraud- 
ing his  creditors,  it  will  not  be  contended  that  the  bill  of  sale 
could  be  relied  upon  as  a  basis  of  recovery  by  either  party. 

In  Kirkpatrick  v.  Clark,  132  111.  342,  22  Am.  St.  Rep.  531, 
the  action  was  ejectment  by  the  grantee  in  a  deed  against 
the  grantor  therein,  who  was  in  possession  of  the  premises. 
The  defendant  oflered  to  show  that  the  deed  had  been  exe- 
cuted for  the  purpose  of  defrauding  the  defendant's  creditors, 
but  the  evidence  was  rejected,  and  we  reversed  the  case,  hold- 
ing that  the  ruling  was  erroneous.  In  that  case,  we  applied 
the  maxim  In  pari  delicto  potior  est  conditio  defendentis  et 
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possidentis,  and  held  that,  where  parties  concerned  in  illegal 
agreements  are  in  pari  delicto,  the  law  will  not  aid  either, 
but  will  leave  them  without  remedy  against  each  other;  and 
it  was  also  there  held  that  the  '*®  above  maxim  applied  to 
executed  transactions  as  well  as  to  those  which  are  executory, 
and  would  be  enforced  by  courts  of  law  as  well  as  courts  of 
equity.  "Whatever  the  parties  to  an  action  have  execute.! 
for  fraudulent  or  illegal  purposes,  the  law  refuses  to  lend  its 
aid  to  enable  either  party  to  disturb":  Smith  v.  Hubhs,  10 
Me.  71.  See,  also.  Craft  v.  McConoughy,  79  III.  346;  22  Am. 
Rep.  171;  and  Halloran  v.  Halloran,  137  111.  100. 

In  the  case  at  bar,  the  appellant  never  parted  with  the 
possession  of  the  property.  After  he  executed  the  bill  of  sale 
he  still  continued  his  business  the  same  as  before,  though 
subject  to  the  orders  and  direction  of  the  trust.  The  begin- 
ning of  the  action  of  replevin  admits  his  possession,  as 
replevin  does  not  lie  against  one  not  in  possession:  Wells  on 
Replevin,  77;  Hall  v.  White,  106  Mass.  599.  We  see  no  rea- 
son why  the  doctrine  of  Kirhpatrick  v.  Clark,  132  111.  342,  22 
Am.  St.  Rep.  531,  does  not  apply  here,  although  the  action 
is  replevin  and  not  ejectment,  and  although  the  property  in- 
volved is  personalty,  and  not  real  estate.  The  bill  of  sale 
rests  under  the  ban  of  the  law,  as  well  when  executed  to 
carry  out  the  illegal  agreement  hereinbefore  set  forth  as 
if  it  had  been  made  for  the  purpose  of  defrauding  creditors. 
The  law  will  not  aid  the  appellee  to  recover  the  property,  but 
will  leave  both  it  and  appellant  where  they  were  when  the 
suit  was  begun. 

Counsel  for  appellee  claim  that,  by  the  bill  of  sale,  appellee 
became  the  owner  of  the  property,  and  then  turned  over  the 
possession  of  it  to  appellant  under  an  arrangement  by  which 
the  latter  was  to  manage  it  for  appellee.  Under  this  view 
of  the  case,  the  agreement,  thus  made  after  the  sale,  was 
as  unlawful  as  the  contract  embodied  in  the  bill  of  sale 
itself,  because  appellant  thereby  agreed  to  aid  in  carrying 
out  the  illegal  purpose  of  the  trust  agreement.  Letters  from 
Ryan  to  appellant  were  introduced  in  evidence,  but  finally 
excluded  by  the  court,  directing  appellant  to  advance  the 
price  on  jellies  in  Chicago  so  many  cents;  not  to  sell  at  lower 
prices  •**  without  referring  the  matter  to  him  (Ryan);  not 
to  offer  any  goods  in  Indiana;  not  to  go  below  a  certain  price, 
"but  in  competition  with  outsiders  ....  not  (to)  hesitate 
to  make  any  price  that  will  do  the  business";  to  send  sched- 
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ules  of  the  stock  on  hand  and  estimates  of  the  fruit  needed 
for  the  season;  how  to  charge  paper  given  and  received  ia 
the  course  of  business;  and  how  to  make  entries  on  the  books, 
etc.  These  letters,  and  other  offered  proof,  showed  that  ap. 
pellant  was  holding  the  property  and  managing  the  business 
under  the  direction  of  the  trust  and  under  the  instructions  of 
its  secretary. 

Tlie  general  rule  of  law  is,  that  a  contract  made  in  viola- 
tion of  a  statute  is  void,  and  that,  when  a  plaintiflf  cannot 
establish  his  cause  of  action  without  relying  upon  an  illegal 
contract,  he  cannot  recover:  Miller  v.  Ammon,  145  U.  S.  421; 
Penn  v.  Bornman,  102  111.  523;  Commissioners  of  Drainage 
District  v.  People,  138  111.  87.  In  Shaffaer  v.  Pinchback,  133 
111.  410,  23  Am.  St.  Rep.  624,  we  held  that,  where  two  per- 
sons contribute  money  to  be  used  by  one  of  them  for  the  pur- 
pose of  betting  or  wagering  the  same  on  horseraces,  or  if 
they  are  partners  in  the  business  of  betting  on  horseraces, 
and  the  money  advanced  by  the  plaintiff  to  the  defendant  ia 
in  furtherance  of  such  business,  the  plaintiff  cannot  recover 
of  the  defendant  any  money  so  contributed  or  advanced,  upon 
the  ground  that  betting  money  on  a  horserace  is  gaming 
and  in  violation  of  law,  and  a  contract  in  aid  of  the  offense 
of  gaming  is  prohibited  by  statute  and  void,  and  no  recovery 
can  be  had  on  it;  and  we  there  said  that  plaintiff  and  de- 
fendant, being  jointly  engaged  in  a  business  which  was  in 
violation  of  law,  "  were,  in  respect  to  such  business,  in  pari 
delicto,  and  the  law  will  refuse  its  aid  to  assist  either,  but  will 
leave  them  in  the  positions  in  which  they  have  placed  them- 
selves." 

Cobbey  in  his  work  on  the  Law  of  Replevin,  section  149, 
says:  **  One  who  has  parted  with  his  property  under  a  con- 
tract which  is  against  public  policy  cannot  maintain  •** 
replevin  for  it.  The  law  will  leave  the  parties  in  the  situa- 
tion in  which  they  have  placed  themselves." 

In  Stout  r.  Watson,  19  Or.  251,  the  action  was  replevin, 
and  the  plaintiff  relied  upon  a  bill  of  sale  in  the  nature  of  an 
assignment  which  was  void  under  the  statute  as  not  being 
for  the  benefit  of  all  the  creditors;  and  the  court  held  that  a 
motion  for  a  nonsuit  made  by  the  defendant  at  the  close  of 
plaintiff's  evidence  was  improperly  disallowed,  because  the 
plaintiff  had  no  other  evidence  of  title  to  the  property  in  con- 
troversy except  the  bill  of  sale,  which  had  been  executed  in 
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violation  of  the  statute,  or  contrary  to  its  provisions,  and  was 
therefore  void. 

In  Hutchins  v.  Weldin,  114  Ind.  80,  the  action  was  replevin 
to  recover  possession  of  a  horse;  plaintiff  claimed  that  he 
was  the  owner  and  entitled  to  the  possession  of  the  horse,  and 
that  the  defendant  had  possession  of  it  without  right  and  un- 
lawfully detained  it;  there  was  evidence  authorizing  the  jury 
to  find  that  the  plaintiff,  by  an  executed  contract,  had  parted 
with  his  title  to  and  right  to  the  possession  of  the  horse,  but 
tliat  the  contract,  although  fully  executed  by  the  parties 
thereto,  was  contra  bonos  mores  and  void  as  against  public 
policy;  verdict  and  judgment  below  were  for  the  defendant, 
and  the  supreme  court  of  Indiana,  in  affirming  the  judgment, 
said:  "Tlie  law  in  such  a  case  will  leave  the  parties  just 
where  it  finds  them.  If  the  contract  has  not  been  executed 
it  will  not  be  enforced;  if  it  has  been  executed  the  law  will 
not  extend  relief.  Where  a  contract  void  as  against  sound 
morals  or  public  policy  has  been  fully  executed  by  both  par- 
ties, and  suit  brought  under,  upon,  or  against  such  contract* 
potior  est  conditio  defendentis.^' 

When  the  issue  in  an  action  of  replevin  is  one  of  title,  the 
plaintiff  must  prove  a  title  on  which  he  can  base  a  lawful 
possession:  20  Am.  &  Eng.  Ency.  of  Law,  1054. 

'**  As  to  the  claim  that  the  relation  of  agent  and  princi- 
pal existed  between  appellee  and  appellant,  we  do  not  think 
that  the  existence  of  such  a  relation,  if  it  had  been  found  by 
the  jury  to  exist,  would  authorize  a  recovery  by  appellee,  if 
the  facts  offered  to  be  proven  by  the  defendant  had  been 
established  by  his  evidence.  It  may  be  admitted  to  be  true, 
as  a  general  principle  in  the  law  of  agency,  that  the  agent 
may  not  dispute  his  principal's  title;  but  there  are  exceptions 
to  this  general  principle:  Mechera  on  Agency,  sec.  625. 
The  law  will  not  enforce  the  performance  of  an  agency  which 
has  for  its  object,  or  tends  directly  to  promote,  the  commis- 
sion of  an  illegal  act,  or  an  act  opposed  to  public  policy,  such 
as  the  creation  of  fictitious  and  unnatural  values,  or  the  con- 
trol or  monopoly  of  traffic  in  the  staple  articles  of  commerce, 
or  the  prevention  of  free  and  natural  competition  therein. 
Ordinarily  in  such  case  it  will  assist  neither  party:  Mechem 
on  Agency,  sees.  20,  35.  In  illegal  transactions  prohibited 
by  law,  or  morals  or  public  policy,  an  agent  cannot  recover 
either  for  his  services,  or  for  his  advances  and  disbursements, 
nor  will  the  law  assist  the  principal  to  recover  his  property 
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or  its  proceeds.  The  guilt  of  both  is  deemed  to  be  equal, 
and  the  raaxira  is,  In  pari  delicto  potior  est  conditio  defendentis. 
"Each  party  is  left  precisely  where  he  is  found  at  the  time  of 
the  controversy  to  bear  the  burden  of  his  own  abandonment 
of  his  duty  to  the  law  of  his  country":  Story  oa  Agency, 
8th  ed.,  sees.  195,  330,  344. 

In  Samuels  v.  Oliver,  130  111.  73,  where  it  appeared  that  a 
principal  had  employed  an  agent  to  buy  and  sell  grain  with 
the  illegal  purpose  of  controlling  the  market  and  price  there- 
of, and  this  fact  was  known  to  the  agent,  we  held  that  such 
principal  would  not  be  permitted  to  recover  against  the  agent 
for  moneys  received  by  him  in  the  course  of  such  business; 
and  it  was  there  said:  "  When  the  employment  of  an  agent 
relates  to  the  performance  of  an  immoral  or  illegal  act,  .... 
neither  party  can  •**  make  the  contract  the  basis  of  a  suit 
against  the  other.  Advances  for  illegal  purposes  fall  within 
the  same  rule,  and  cannot  be  recovered  by  the  principal  of 
the  agent  or  the  agent  of  the  principal." 

There  are  cases  which  hold  that,  if  the  contract  is  founded 
on  a  new  consideration,  although  in  relation  to  property  re- 
specting which  there  had  been  unlawful  transactions  between 
the  parties,  it  will  not  be  regarded  as  unlawful.  If  the  prom- 
ise be  unconnected  with  the  illegal  act  and  founded  on  a  new 
consideration,  it  will  not  be  tainted  by  the  act.  For  instance, 
a  principal  may  recover  from  his  agent  money  paid  to  the 
agent  by  a  third  person  from  whom  such  money  may  have 
been  due  to  the  principal  upon  an  illegal  transaction,  because 
the  contract  of  the  agent  to  pay  the  money  to  the  principal 
is  not  immediately  connected  with  the  illegal  transaction. 
But  the  law  will  not  assist  the  principal  to  recover  against 
the  agent  where  the  contract  between  them  grows  directly 
out  of  the  illegal  transaction,  and  the  agent  has  been  con- 
cerned in  the  execution  of  the  illegal  transaction  and  par- 
ticipated in  it.  The  maxim  above  quoted  has  application 
as  between  the  immediate  parties  to  an  illegal  contract. 
Here  the  offered  testimony  was  for  the  purpose  of  showing 
that  the  agent  aided  and  assisted  the  principal  in  carrying 
out  the  objects  of  the  illegal  combination,  and  was  a  party  to 
the  contract  of  sale  executed  in  the  interest  of  the  illegal 
transaction,  and  that  the  assumed  agency,  if  there  was  one, 
had  for  its  object  the  accomplishment  of  the  unlawful  pur- 
pose. 

We  are  therefore  of  the  opinion  that  the  action  of  the 
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trial  court,  in  refusing  to  admit  the  defendant's  offered  testi- 
mony and  in  excluding  that  which  was  admitted,  caimot  be 
sustained  upon  any  of  the  grounds  urged  in  support  of  it, 
and  that,  in  the  rejoction  and  exclusion  of  such  evidence, 
said  court  committed  error. 

Other  points,  some  of  them  of  much  force,  are  discussed 
by  counsel.  These  relate  to  the  admitted  abandonment  '*' 
of  the  trust,  and  defendant's  alleged  rescission  of  the  con- 
tract and  attempted  withdrawal  from  the  trust,  and  the  trial 
court's  refusal  to  submit  the  case  to  the  jury  upon  such  proof 
as  was  before  them.  We  do  not  deem  it  necessary,  however, 
to  discuss  the  questions  growing  out  of  these  other  matters, 
or  to  pass  any  opinion  upon  them.  For  the  reasons  above 
indicated,  the  judgments  of  the  appellate  and  circuit  courts 
are  reversed,  and  the  cause  is  remanded  to  the  circuit  court 
for  further  proceedings  in  accordance  with  the  views  hereiu 
expressed.  

Evidence — Secondary — When  Admissible. — Secondary  evidence  is  ad- 
missible if  primary  is  unattainable:  Allen  v.  State,  21  Ga.  217;  68  Am.  Dec. 
457,  and  note;  Commonwealth  v.  Jeffries,  7  Allen,  548;  83  Am.  Dec.  712, 
and  note.  Secondary  evidence  of  the  contents  of  a  writing  is  admitted  on 
the  theory  that  the  original  cannot  be  produced  by  the  party  by  whom  the 
evidence  is  offered  within  a  reasonable  time,  by  the  exercise  of  reasonable 
diligence:  Wiseman  v.  North  Pae.  B.  R.  Co.,  20  Or.  425;  23  Am.  St.  Rep. 
135,  and  note.  The  contents  of  a  paper  which  is  beyond  the  jurisdiction  of 
the  court  can  be  proved  by  secondary  evidence:  Manning  v.  Maroney,  87 
Ala.  563;  13  Am.  St.  Rep.  67;  Knickerbocker  v.  Wtlcox,  83  Mich.  200;  21  Am. 
St.  Rep.  595. 

Monopolies. — A  combination  or  trust  organized  to  control  the  manufac- 
ture and  sale  of  »U  distillery  products,  and  to  thus  dictate  the  amount  to 
be  manufactured  and  the  selling  price,  is  illegal  and  void:  Distilling  etc.  Co. 
v.  People,  156  111.  448;  47  Am.  St.  Rep.  200,  and  note. 

Corporations — Partnership  between. — For  corporations  to  enter  into 
partnership  is  a  violation  of  the  law:  People  v.  North  River  Sugar  Refining 
Co.,  121  N.  Y.  582;  18  Am.  St  Rep.  843,  and  note.  See,  also,  the  note  to 
WhiUenton  Mills  v.  Upton,  71  Am.  Dec.  687. 

Contracts — Illegal  as  Basis  or  Action. — An  illegal  agreement  made 
by  a  plaintiff  will  not  defeat  him  unless  his  cause  of  action  is  founded  upon 
or  arises  out  of  such  agreement:  Insurance  Co.  v.  Hall,  51  Ohio  St.  270;  46 
Am.  St.  Rep.  571,  and  note.  Where  a  plaintiff  requires  any  aid  from  an 
illegal  transaction  to  establish  his  demand  he  must  fail;  but  if  the  cause  of 
action  be  unconnected  with  the  illegal  act,  and  is  founded  upon  a  distinct 
consideration,  it  will  not  be  affected  by  his  former  unlawful  conduct:  Phalen 
V.  Clark,  19  Conn.  421;  50  Am.  Dec.  253,  and  note;  Buck  t.  AUbee,  26  Vt. 
184;  62  Am.  Dec.  564,  and  note.  See,  also,  the  extended  diaoussioa  of  this 
■abject  in  the  note  to  Lemon  ▼.  Orosskopf,  99  Am.  Deo.  62. 
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Union   Stock   Yard   and  Transit  Company  v, 
Mallory,  Son  &  Zimmerman  Co. 

[157  Illinois,  554.] 

Ih  an  Action  of  Trover  Plaintiff  must  Reoover  upon  the  Strsnoth 
or  His  own  Title,  aad  not  upon  the  weakness  of  his  adversary's,  and 
must  show  not  only  a  conversion  of  personal  property  by  the  defend- 
ant, but  also  that  at  the  time  of  the  conversion  plaintiff  had  a  right  of 
property,  general  or  special,  ia  the  chattels  converted,  and  the  posses* 
■ion  or  immediate  right  to  the  possession  thereof. 

Sale  ot  CHArrKLS — Delivery  Sufficient  to  Complete. — When  a  vendor 
delivers  to  a  purchaser,  or  a  purchaser's  authorized  agent,  an  order  upon 
the  vendor's  bailee  to  deliver  the  goods  sold  to  such  purchaser  or  agent, 
this  is  a  delivery  having  the  same  effect  in  transferring  title  aa  an  actual 
delivery. 

Trover.  —A  Conversion  is  any  unauthorized  act  which  deprives  a  man  of 
his  property,  permanently  or  for  an  indefinite  time.  A  wrongful  aa- 
sumption  of  the  ownership  of  property  may  be  a  conversion  of  it  render- 
ing a  demand  and  refusal  unnecessary. 

Aoency. — A  General  Aqent  is  one  who  is  authorized  to  do  all  acts  con- 
nected with  a  particular  business  or  in  a  particular  place,  while  a  special 
agent  is  one  authorized  to  act  only  in  a  specific  transaction. 

Agency — Estoppel  to  Deny. — He  who  holds  out  another  as  his  agent  to 
act  for  him  in  a  given  capacity,  and  by  his  habits  and  course  of  dealing 
justifies  the  inference  that  such  agent  is  authorized  to  act  as  his  agent, 
whether  it  be  in  a  single  transaction  or  in  a  series  of  transactions,  will 
not  be  allowed  to  deny  the  agency  to  the  prejudice  of  an  innocent  party 
who  has  been  led  to  rely  upon  the  appearance  of  authority  in  the  agent. 

Sales,  Fraudulent — Effect  of. — When  a  sale  of  goods  is  made  through 
the  fraudulent  representations  of  the  purchaser,  or  where  the  fraud  in 
the  sale  arises  from  the  intention  of  the  purchaser  not  to  pay  for  tha 
goods,  the  sale  is  voidable  only  and  not  absolutely  void. 

The  Rescission  or  a  Fraudulent  Sale  by  the  vendor  must  be  mad« 
before  other  rights  acquired  in  good  faith  have  intervened. 

Trover — Fraudulent  Sale. — Though  a  fraudulent  purchase  of  chattels  is 
made,  and  because  of  the  fraud  the  vendor  has  a  right  of  rescission,  and 
though  a  conversion  of  the  chattels  takes  place,  the  title  being  still  in 
the  purchaser  because  of  the  failure  to  rescind,  the  vendor  cannot  saB- 
tain  an  action  of  conversion. 

Aoency — Autuority  Implied  from  Previous  Acts.— If  the  question  ii 
whether  an  agent  who  had  purchased  cattle  for  his  principal  had  author- 
ity to  receive  them  in  bis  possession,  the  fact  that  in  previous  trans- 
actions between  the  same  parties  the  principal  had  recognized  th« 
authority  of  his  agent  to  receive  cattle  purchased  is  material,  and  a 
refusal  to  receive  it  in  evidence  is  erroneous. 

Agency — Implied  Authority — Custom. — A  person  dealing  in  a  particular 
market  will  be  taken  to  have  dealt  according  to  the  custom  and  usage 
of  the  market,  and  if  he  employs  another  to  act  for  him  at  such  market, 
he  will  be  held  as  intending  that  the  business  shall  be  conducted  accord- 
ing to  the  general  usage  and  custom  of  the  market,  and  this  rule  ia 
applicable  whether  he  in  fact  knows  of  the  custom  or  not. 
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AoKMT — UsAOB  AS  Affectinq  Powkrs. — The  usages  of  a  particular  trade 

or  business  are  properly  admissible  for  the  purpose  of  interpreting  Hi* 

powers  given  to  an  agent. 
Agistkrs  of  CxrrLB  arb  Bodnd  for  the  exercise  of  ordinary  care. 
Bailkm  Dkliverino  Goods  to  a  Wrong  Pkrsox,  though  innocently  and 

by  mistake,  are  ordinarily  answerable  for  a  conversion. 
Bailkb.— Thb  Question  whether  a  Baileb  had  Exercisbd  Ordikart 

care  and  diligence  in  the  delivery  of  property  to  a  person  other  than  the 

bailor  is  a  question  for  the  jury. 
Baileb  at  Stockyards. — In  the  matter  of  the  care  and  delivery  of  cattle, 

a  stockyards  company  is  only  required  to  act  with  reasonable  care  and 

diligence,  and  in  accordance  with  the  usages  and  customs  of  the  Union 

Stock  Yards  where  the  business  was  transacted. 

Trover  to  recover  for  the  alleged  conversion  of  cattle  by 
the  Union  Stock  Yards  and  Transit  Company.  These  cattle 
were  purchased  of  Mallory,  Son  &  Zimmerman  Co.  on  May 
14, 1891,  by  Samuel  Fleischman,  purporting  to  act  on  a  tele- 
graphic order  received  by  him  on  the  preceding  day  from  one 
Bussell,  doing  business  at  Detroit,  and  the  plaintiff  corpora- 
tion made  out  and  delivered  to  Fleischman  an  order  direct- 
ing the  defendant  corporation  to  deliver  the  cattle  of  Bussell. 
Fleischman,  after  receiving  the  order,  on  the  same  day,  sold 
the  cattle  to  Holmes  &  Pattison,  and  delivered  to  them  the 
order  indorsed  "Bussell. — S.  Fleischman,"  and  thereupon 
the  cattle  were  by  defendant  delivered  to  Holmes  &  Pattison. 
On  the  next  day  it  was  rumored  that  Fleischman  had  ab- 
sconded, and  the  plaintiff  company  forwarded  to  Bussell  a 
bill  for  the  cattle  sold.  He  at  once  repudiated  the  transac- 
tion, and  the  plaintiff,  on  May  23d,  notified  the  defendant 
that,  as  it  had  delivered  th?  cattle  to  a  person  other  than 
Bussell,  it  would  be  held  responsible  for  them.  On  June 
18th  plaintiff  made  a  formal  demand  for  the  possession  of  the 
cattle,  and,  auch  demand  being  refused,  this  suit  was  begun, 
resulting  in  a  judgment  in  favor  of  the  plaintiff  in  the  trial 
court.     The  defendant  therefore  appealed. 

Winston  &  Meagher^  for  the  appellant. 

Peck,  Miller  (k  Starr,  for  the  appellee. 

•••  Maqruder,  J.  This  is  an  action  of  trover,  brought  by 
the  appellee,  Mallory,  Son  &  Zimmerman  Co.,  an  incorporated 
company  of  livestock  commission  merchants,  doing  business 
at  the  stockyards  in  the  city  of  Chicago,  against  the  appel- 
lant, the  Union  Stock  Yard  and  Transit  Company,  to  recover 
the  value  of  twenty-seven  head  of  cattle,  alleged  to  have  beea 
converted  by  the  appellant.     In  an  action  of  trover,  which  ii 
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a  possessory  action,  the  plaintiff  ^^^  must  recover  upon  the 
strength  of  his  own  title  and  not  upon  the  weakness  of  his 
adversary's  title;  and  he  must  show  not  only  a  tortious  con- 
version of  the  personal  property  by  the  defendant,  but  also 
that,  at  the  time  of  the  alleged  conversion,  he  had  the  right 
of  property,  general  or  special,  in  the  chattels  converted,  and 
also  the  possession,  or  a  right  to  the  immediate  possession 
thereof.  There  must  be  a  concurrence  both  of  the  right  of 
property,  general  or  special,  and  of  the  actual  possession  or 
the  right  to  immediate  possession,  and  this  concurrence  must 
exist  at  the  time  of  the  conversion:  Davidson  v.  Waldron,  31 
111,  120;  83  Am.  Dec.  206;  Forth  v.  Pursley,  82  III.  152;  Owens 
V.  Weedman,  82  111.  409;  Montgomery  v.  Brush,  121  111.  513; 
Frink  v.  Pratt,  130  111.  327;  26  Am.  &  Eng.  Ency.  of  Law, 
744. 

There  is  evidence  in  the  record  tending  to  show  that  the 
title  to  the  cattle  had  passed  out  of  appellee  when  the  alleged 
conversion  took  place,  and  that  both  the  right  of  property 
and  the  right  of  possession  were  in  Bussell  when  the  cattle 
were  delivered  by  appellant  to  Fleischman,  or  to  Holmes  & 
Pattison  at  Fleischman's  request.  On  May  13,  1890,  which 
was  Sunday,  Bussell,  in  Detroit,  telegraphed  to  Fleischman 
at  the  stockyards  in  Chicago  to  buy  a  load  of  cattle  for  him. 
Early  on  the  next  morning,  Monday,  May  14,  1890,  Fleisch- 
man went  to  Zimmerman,  a  member  of  the  appellee  com- 
pany, and  told  him  of  the  telegram  thus  received  from  Bussell. 
Fleischman  and  Zimmerman  together  visited  the  cattle  pens 
of  appellant  between  9  and  10  o'clock  on  that  morning,  and 
there  looked  at  several  bunches  of  cattle  held  for  appellee  by 
appellant,  and  agreed  on  the  price  of  twenty-seven  head  of 
cattle.  Zimmerman  caused  the  cattle  so  selected  to  be  taken 
by  one  of  his  employees  to  the  scales  in  the  yard,  and  weighed 
by  appellant's  weighmaster,  who  made  out  the  scale  tickets 
showing  the  number  and  weight  of  the  cattle,  and  the  names 
of  the  seller  and  of  the  person  to  whom  they  were  weighed. 
The  scale  tickets  are  in  evidence,  and  show  the  names  of  ap- 
pellee and  of  Bussell,  ***  and  are  signed  by  the  weigh- 
master of  appellant.  Fleischman  was  present  when  the  cattle 
were  weighed,  or  when  Zimmerman  directed  them  to  be  car- 
ried to  the  scales  to  be  weighed.  The  scale  tickets  were 
taken  to  appellee's  office,  and  there  appellee  made  out  and 
signed  and  delivered  to  Fleischman  an  order  on  appellant  to 
deliver  to  Bussell  the  twenty-seven  head  of  cattle.     On  the 
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same  day  Fleischman  presented  this  order  to  appellant,  and 
•ppellant  delivered  to  him  the  cattle.  It  was  not  the  busi- 
nesB  of  appellant  to  buy  and  sell  cattle,  but  the  appellant 
operated  tlie  stockyards;  and  its  business  is  to  receive  stock 
and  weigh  it,  and  see  that  it  is  properly  fed  and  watered. 
Appellee's  business  was  to  sell  stock  on  commission,  and 
sometimes  buy  it  on  order,  and  it  had  been  engaged  in  that 
business  at  the  stockyards  for  some  twenty-two  years,  having 
dealings  with  appellant  every  day  in  the  year  except  Sun- 
day. Fleischman  also  had  been  buying  stock  for  more  than 
a  year  at  the  stockyards  for  Bussell  and  other  parties,  and 
had  had  dealings  with  appellee  before  May  14,  1890. 

The  testimony  of  both  Zimmerman  and  Mallory,  the  for- 
mer being  the  salesman  of  appellee  and  the  latter  its  treas- 
urer and  manager,  is  that  there  was  a  sale  of  the  cattle  to 
Bussell  when  the  delivery  order  was  given  to  Fleischman, 
and  that  appellee  then  extended  upon  its  books  a  credit  of  a 
few  days,  or  perhaps  a  week,  to  Bussell.  There  was  a  sym- 
boUc  il  delivery  of  the  cattle  by  appellee  to  Fleischman,  and, 
therefore,  an  execution  of  the  contract  of  sale.  When  the 
vendor  delivers  to  the  purchaser,  or  to  the  purchaser's  au- 
thorized agent,  an  order  upon  the  vendor's  bailee  to  deliver 
the  goods  sold  to  such  purchaser  or  agent,  there  is  a  construc- 
tive delivery  of  the  property;  and  the  delivery  of  the  order 
vests  the  purchaser  with  the  indicia  of  ownership,  and  has 
the  same  effect  in  transferring  the  title  to  the  property  as  the 
delivery  of  the  property:  McCormick  v.  Hadden,  37  111.  370; 
Burton  v.  Curyea,  40  111.  320;  89  Am.  Dec.  350;  Webster  v. 
Granger,  78  »«»  111.  230;  Tuxworth  v.  Moore,  9  Pick.  347;  20 
Am.  Dec.  479;  Carter  v.  Willard,  19  Pick.  1.  It  follows  that 
the  title  to  the  cattle  passed  from  appellee  to  Bussell;  and, 
if  the  title  remained  in  Bussell  at  the  time  of  the  alleged 
conversion  of  the  property,  then  this  action  was  improperly 
brought  in  the  name  of  appellee,  and  cannot  be  maintained. 
If  there  was  a  conversion,  it  must  be  regarded  as  having 
taken  place  on  May  14,  1890,  when  the  cattle  were  delivered 
by  appellant  to  Fleischman,  and  not  on  June  18,  1890,  when 
appellee  made  a  formal  written  demand  upon  appellant 
for  the  possession  of  the  property.  In  trover,  demand  and 
refusal  do  not  necessarily  constitute  the  conversion,  but  are 
only  evidence  of  it.  A  conversion  is  any  unauthorized  act, 
which  deprives  a  man  of  his  property  permanently  or  for  an 
indefinite  time,  and,  when  such  a  conversion  has  taken  place, 
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a  demand  is  not  necessary.  A  wrongful  assumption  of  the 
ownership  of  property  may  be  a  conversion  in  itself,  and 
render  a  demand  and  refusal  unnecessary.  Demand  and  re- 
fusal are  evidence  of  conversion  when  the  defendant  is  ia 
such  a  condition  that  he  can  deliver  the  property  if  he  will: 
Johnson  v.  Howe,  2  Gilm.  342;  Bruner  v.  Dyball,  42  111.  35; 
Iliort  V.  Bott,  L.  R.9  Ex.  86;  IlnicHns  v.  Hoffman,  6  Hill,  586; 
41  Am.  Dec.  767,  and  notes.  It  is  not  claimed  by  appellee 
that  appellant  delivered  the  cattle  to  Fleischman  on  May  14, 
1890,  with  any  evil  intent,  or  from  any  improper  motive,  or 
that  it  thereby  acted  with  a  want  of  good  faith.  If  appellant 
was  then  guilty  of  a  conversion,  it  must  be  because  it  parted 
with  the  cattle  through  mistake  or  negligence.  It  was  cer- 
tainly justified  at  that  time  in  regarding  Bussell  as  the  owner 
of  the  cattle  and  entitled  to  the  possession  thereof,  and  in  con- 
cluding that  the  right  of  property  and  of  possession  had  both 
passed  from  appellee.  The  trial  court  refused  to  instruct  the 
jury,  at  defendant's  request,  that,  to  maintain  this  action, 
the  plaintiff  must  recover  on  the  strength  of  its  own  title  to 
the  cattle,  and  show  in  itself  either  a  general  or  special  *** 
property  therein,  and  that,  at  the  time  of  the  alleged  conver- 
sion, it  had  not  only  the  right  of  property  in  the  cattle,  but 
also  the  right  to  the  immediate  possession  of  the  same. 

It  is  claimed,  however,  that  the  sale  from  appellee  to 
Bussell  through  Fleischman  was  fraudulent.  Fleischman  is 
alleged  to  have  been  a  special  agent  and  not  a  general  agent 
of  Bussell.  A  general  agent  is  one  who  is  authorized  to  do 
all  acts  connected  with  a  particular  business  or  in  a  particular 
place,  while  a  special  agent  is  one  who  is  empowered  to  act 
only  in  a  specific  transaction:  Mechem  on  Agency,  sec.  6; 
1  Am.  &  Eng.  Ency.  of  Law,  349.  Fleischman  is  said  to  have 
had  no  authority  to  buy  cattle  for  Bussell  except  when  ho 
received  an  order  to  buy  a  particular  lot  of  cattle,  and  that 
his  authority  to  make  purchases  of  cattle  was  limited  to  the 
particular  order  received  by  him.  It  is  then  contended  that 
he  received  an  order  by  telegraph  sent  on  May  13,  1890,  to 
buy  cattle;  that  on  May  14,  1890,  he  bought  a  lot  of  cattle 
from  another  party  than  appellee,  and  shipped  them  to 
Bussell,  and  drew  on  Bussell  for  the  purchase  money,  and 
that  Bussell  paid  for  the  cattle  so  purchased  and  shipped 
to  him.  Appellee  contends  that  Fleischman  had  exhausted 
his  authority  to  buy  for  Bussell  when  he  told  Zimmerman 
that  he  had  an  order  from  Bussell,  and  that  he  obtained  the 
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cattle  from  ai)pellee  without  having  any  authority  from 
Bussell  to  do  so,  and  without  having  any  intention  to  pay 
for  the  same,  and  that  his  conduct  in  thus  obtaining  tlie 
cattle  from  appellee  and  subsequently  selling  them  to  Holmes 
&  Pattison,  instead  of  shipping  them  to  Bussell,  was  a  fraud 
on  appellee. 

Wlicther  the  purchase  of  the  cattle  from  appellee  was 
made  by  Fleischman  before  or  after  the  other  purchase  was 
made  by  him  may  be  considered  doubtful  under  the  evidence, 
if  it  were  proper  to  consider  the  evidence.  If  he  bought  of 
appellee  under  the  order  received  by  him  and  before  hia 
authority  was  exhausted,  then  it  cannot  be  **'  said  that 
there  was  any  fraud  in  the  original  purchase  of  the  cattle 
from  appellee,  but  only  in  the  subsequent  disposition  of  them 
to  Holmes  &  Pattison. 

It  may  be  conceded,  however,  that  the  question  whether 
the  sale  of  the  cattle  by  appellee  to  Bussell  was  fraudulent 
or  not  was  a  question  of  fact  to  be  determined  by  the  jury 
under  proper  instructions,  and  that  the  judgment  of  the 
appellate  court  establishes  the  fraudulent  character  of  the 
Bale  as  between  appellee  and  Bussell  or  Fleischman.     Bus- 
eell  denies  that  he  gave  Fleischman  any  authority  to  buy 
this  particular  lot  of  cattle  from  appellee.     One  who  holds 
out  another  as  his  agent  to  act  for  him  in  a  given  capacity, 
and  by  his  habits  and  course  of  dealing  justifies  the  inference 
that  such  other  is  authorized  to  act  as  his  agent,  whether  it 
be  in  a  single  transaction  or  in  a  series  of  transactions,  will 
not  be  heard  to  deny  the  agency  to  the  prejudice  of  an  inno- 
cent party  who  has  been  led  to  rely  upon  the  appearance  of 
authority  in  the  agent:  Mechem  on  Agency,  sees.  83,  84. 
Whether  or  not   Bussell's  conduct  toward  Fleischman  was 
such  as  to  justify  appellee  in  dealing  with  Fleischman  as 
having  authority  to  act  for  Bussell  is  a  question  which  seems 
to  be  immaterial  except  so  far  as  it  concerns  the  validity  of 
the  sale,  because  this  is  not  a  suit  by  appellee  against  Bus- 
sell.     Nor  does  the  question  here  arise  whether  or  not  Holmes 
&   Pattison  were  bona  fide  purchasers  of  the  goods  from 
Fleischman,  as  this  is  not  a  suit  against  Holmes  &  Pattison. 
This  suit  is  brought  by  appellee  against  the  appellant,  its 
bailee  or  agister,  charging  the  latter  with  having  improperly 
delivered  the  goods  to  Fleischman  when  the  delivery  order 
directed  them  to  be  delivered  to  Bussell. 

Where  a  sale  of  goods  is  made  through  the  fraudulent 
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representations  of  the  purchaser,  or  where  the  fraud  in  the 
sale  arises  from  the  intention  of  the  purchaser  not  to  pay  for 
the  goods,  the  sale  is  voidable  only,  and  not  absolutely  void: 
8  Am.  &  Eng.  Ency.  of  Law,  791,  »««  822,  823;  Benjamin 
on  Sales,  book  3,  c.  2,  sec,  483.  The  sale  being  voidable,  it 
results  that  the  vendor  may  rescind  it  if  he  so  elects.  But 
this  rescission  must  be  made  before  other  rights  acquired  in 
good  faith  have  intervened.  If,  before  the  vendor  exercises 
his  election,  the  vendee  makes  a  transfer  to  an  innocent  third 
person  for  a  valuable  consideration,  such  third  person  will 
hold  the  property  as  against  the  original  vendor:  Brundage 
V.  Camp,  21  111.  330;  Fawcett  v.  Osborn,  32  111.  411;  83  Am. 
Dec.  278;  Butters  v.  llaiighwout,  42  111.  18;  89  Am.  Dec.  401; 
Chicago  Dock  Co.  v.  Foster,  48  111.  507;  Doane  v.  Lockwood^ 
115  111.  490;  Farwell  v.  Hanchett,  120  111.  573;  2  Schouler  on 
Personal  Property,  sees.  408,  409;  Benjamin  on  Sales,  sec. 
433;  26  Am.  &  Eng.  Ency.  of  Law,  786,  and  notes. 

In  the  case  at  bar  it  is  indisputably  shown  that  the  ap- 
pellee exercised  no  election  to  rescind  the  sale  before  the 
cattle  were  delivered  to  Fleischman  upon  the  order  given  to 
him  by  appellee.  "The  title  of  the  fraudulent  purchaser  is 
subject  to  be  divested,  at  the  election  of  the  seller,  within  any 
reasonable  time  after  the  fraud  is  discovered":  Doane  v.  Lock- 
wood,  115  111.  490.  Here  the  fraud  was  not  discovered  until 
after  the  alleged  conversion  took  place.  This  being  bo,  the 
title  was  still  in  Bussell  at  the  time  of  the  conversion,  and 
had  not  become  revested  in  appellee  by  rescission.  We  are, 
therefore,  inclined  to  hold  that  the  jury  should  have  been 
instructed  upon  this  subject  in  accordance  with  defendant's 
request  as  above  indicated. 

It  is  said,  however,  that  the  point  as  to  the  existence  of  the 
title  in  Bussell  at  the  time  of  the  conversion  is  merely  tech- 
nical; and  that  it  is  immaterial  whether  appellant  should  be 
made  to  respond  for  the  value  of  the  cattle  to  appellee  or  to 
Bussell.  Without  conceding  that  there  is  any  force  in  this 
Buggestion,  we  will  notice  some  of  the  other  errors  assigned. 

By  the  fifth  instruction  given  for  the  plaintiff  the  jury 
were  told  that  "  proof  of  the  fact,  if  it  be  a  fact,  that  *** 
Bussell  had  on  former  occasions  recognized  Fleischman  as 
his  agent  in  making  purchases  of  cattle  for  him  is  not  suffi- 
cient to  charge  him  or  justify  the  Union  Stock  Yard  and 
Transit  Company  in  delivering  cattle  to  Fleischman  for  Bus- 
sell  when  they  had  an  order  from  the  plaintiff  to  deliver  to 
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Bussell  himself,  without  proof  that,  at  the  time  of  the  trans- 
actions in  question,  the  plaintiff  had  knowledge  of  such 
former  recognition."  The  court  refused  to  give  the  fifth 
instruction  asked  for  the  defendant,  which  is  as  follows:  "The 
jury  are  instructed  that  a  person  dealing  at  a  particular 
market  will  be  taken  to  have  dealt  according  to  the  custom 
and  usage  of  that  market,  and  if  he  employs  another  to  act 
for  him  in  carrying  on  business  dealings  at  such  market,  he 
will  be  held  as  intending  that  the  business  should  be  con- 
ducted according  to  the  general  usage  and  custom  of  such 
market;  and  this  is  the  rule,  whether  he  in  fact  knows  of  the 
custom  or  not." 

It  is  assigned  as  error  that  the  court  gave  the  fifth  instruc- 
tion asked  by  the  plaintiff,  and  refused  the  fifth  instruction 
asked  by  the  defendant.  In  connection  with  these  instruc- 
tions it  may  be  noted  that  the  defendant  below  offered  in 
evidence  six  orders  on  appellant  for  the  delivery  of  cattle  to 
Bussell,  signed  by  different  commission  merchants  at  the 
stockyards,  and  delivered  to  Fleischman,  which  orders  were 
indorsed  in  the  handwriting  of  Fleischman  in  the  same  man- 
ner in  which  the  order  for  the  twenty-seven  cattle  signed  by 
appellee  was  indorsed,  and  upon  the  presentation  of  which 
orders  to  appellant  the  cattle  therein  named  had  been  deliv" 
ered  to  Fleischman  or  to  Pattison  &  Holmes.  The  court 
refused  to  admit  the  orders  in  evidence,  and  this  refusal  is 
assigned  as  error.  The  object  of  introducing  these  orders  was 
to  show  that  Fleischman  had  been  in  the  habit  of  presenting 
to  appellant  orders  directing  cattle  to  be  delivered  to  Bussell, 
and  of  indorsing  the  orders,  and  receiving  the  cattle  and 
shipping  them  or  selling  them;  *®®  and  that  it  was  the  usual 
custom  at  the  stockyards  to  transfer  the  title  to  the  cattle  by 
indorsement  of  the  delivery  orders,  and  that  cattle  were 
delivered  upon  such  orders  to  the  party  therein  named  or  to 
his  known  agent.  The  ground  upon  which  the  court  refused 
to  admit  the  orders  was,  that  the  plaintiff  was  not  shown  to 
have  had  knowledge  of  them;  and  the  necessity  of  such 
knowledge  by  the  plaintiff  is  also  set  up  in  the  given  instruc- 
tion No.  5. 

The  instruction  was  correct  in  requiring  knowledge  of  the 
orders  by  the  plaintiff,  so  far  as  they  bore  upon  the  question 
whether  or  not  Fleischman  was  Bussell's  agent  to  purchase 
the  cattle,  and  had  autliority  to  make  the  contract  of  sale 
"With  appellee.     Upon  this  subject  counsel  for  appellee  cite 
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the  case  of  Maxey  v.  Heckethorn,  44  111.  437.  There,  Hecke- 
thorn  sued  Maxey  and  Howard  for  cattle  alleged  to  have 
been  purchased  by  one  Hewitt  as  Maxey's  agent.  It  was 
sought  to  hold  the  defendants  there  liable  on  the  ground  that, 
in  previous  transactions,  they  had  recognized  Hewitt  as  their 
agent  or  as  Maxey's  agent,  and  it  was  held  that  Maxey's 
recognition  of  previous  acts  of  purchase  for  him  by  Hewitt 
was  not  sufficient  to  charge  Maxey  and  Howard,  in  the 
absence  of  proof  that  the  plaintiff,  before  he  sold  to  Hewitt, 
was  cognizant  of  the  facts.  Unless  the  previous  transactions 
were  brought  home  to  the  knowledge  of  Heckethorn,  he  could 
not  claim  that  he  sold  the  stock  to  Hewitt  as  Maxey's  agent 
because  of  said  transactions.  So,  here,  it  may  be  said  that 
Bussell  could  not  be  held  liable  to  appellee  for  the  purchase 
of  the  cattle  by  Fleischman  as  his  agent,  because  Bussell  had 
recognized  previous  purchases  of  cattle  made  for  him  by 
Fleischman,  unless  it  was  shown  that  plaintiff  had  knowl- 
edge of  such  previous  purchases.  Appellee  could  not  be  held, 
without  such  knowledge,  to  have  relied  upon  such  previous 
purchases  as  showing  Fleischman's  agency.  But  all  this  has 
reference  to  the  right  or  authority  of  Fleischman  to  make 
a  contract  with  appellee  for  the  purchase  of  the  cattle;  it 
***  concerns  only  the  validity  of  the  contract  of  sale.  But, 
80  far  as  appellant  is  concerned,  the  question  is  not  whether 
Fleischman  was  Bussell's  agent  to  buy  the  cattle  of  appellee, 
but  whether,  after  the  purchase  of  the  cattle  was  made, 
Fleischman  had  authority  to  receive  them  as  Bussell's  agent. 
Appellant  had  nothing  to  do  with  the  purchase  of  the  cattle. 
When  the  delivery  order  was  presented  appellant  had  a 
right  to  suppose  that  appellee  had  made  a  valid  sale  of  the 
cattle  to  Bussell,  and  had  determined  that  Fleischman  had 
proper  authority  from  Bussell  to  buy  them.  The  only  ques- 
tion for  appellant  to  consider  was  this:  The  cattle  having 
been  sold  to  Bussell  and  he  being  the  rightful  owner,  has 
Fleischman  authority  to  receive  them  for  Bussell,  and  ought 
they  to  be  delivered  to  Fleischman  for  Bussell.  It  is  easy  to 
see  that  the  agency  of  Fleischman  is  to  be  looked  at  in  two 
aspects:  1.  Was  Fleischman  Bussell's  agent  to  buy  the  cat- 
tle? This  was  a  question  for  appellee  to  settle.  2.  After  the 
cattle  were  bought,  was  Fleischman  Bussell's  agent  to  receive 
the  cattle?  This  was  a  question  to  be  determined  by  appel- 
lant. If,  in  previous  transactions  with  appellant,  Bussell 
had  recognized  Fleischman  as  his  agent  to  receive  cattle  al- 
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ready  bought  by  him,  appellant  might  be  justified  in  dealing 
with  Fleischman  as  Bussell's  agent  for  such  purpose.  In 
Buch  case  the  knowledge  of  appellee  as  to  transactions  pre- 
viously had  with  appellant  showing  Fleischman's  agency  to 
receive  cattle  already  bought  was  not  material.  The  knowl- 
edge of  appellee  was  only  material  as  to  previous  transac- 
tions tending  to  show  Fleischman's  authority  as  agent  to 
make  contracts  for  the  purchase  of  cattle.  There  is  thus  a 
plain  distinction  between  the  question  of  Fleischman's  agency 
to  buy  cattle  as  related  to  the  validity  of  the  sale  thereof 
and  the  question  of  Fleischman's  agency  as  to  the  delivery 
to  him  of  cattle  which  had  already  been  bought.  Whether 
Fleischman  was  a  general  or  special  agent,  the  evidence  tends 
very  '^'*  conclusively  to  show  that  when  he  had  an  order 
from  BusscU  to  buy  cattle,  and  after  he  had  bought  them  in 
pursuance  of  such  order,  he  had  full  authority  to  receive 
them  from  the  stockyards  company  upon  the  presentation  to 
that  company  of  a  proper  delivery  order.  We  are,  there- 
fore, inclined  to  think  that  the  fifth  instruction  given  for 
plaintiff  was  erroneous,  in  so  far  as  it  makes  the  justification 
of  appellant  in  delivering  the  cattle  to  Fleischman  depend- 
ent upon  appellee's  knowledge  of  Fleischman's  agency,  and 
that  the  six  orders  in  question  should  have  been  admitted  in 
evidence;  and  that  the  fifth  instruction  asked  by  defendant 
below  should  have  been  given.  The  latter  instruction  con- 
forms exactly  to  the  ruling  n)ade  by  this  court  in  Samuels  v. 
Oliver,  130  111.  78.  The  usages  of  a  particular  trade  or  busi- 
ness are  properly  admissible  for  the  purpose  of  interpreting 
the  powers  given  to  an  agent:  Phillips  v.  Moir,  69  111.  155; 
National  Furnace  Co.  v.  Keystone  Mfg.  Co.,  110  111.  427. 

The  liability  of  the  appellant  was  that  of  bailee  or  agister. 
Agisters  of  cattle  are  only  bound  for  the  exercise  of  ordinary 
care:  Umlauf  v.  Bassett,  38  111.  96;  Story  on  Bailments,  443. 
The  degree  of  care  exercised  is  a  question  of  fact  for  the 
jury:  Mansfield  v.  Cole,  61  111.  191.  The  ordinary  rule  is 
that,  if  a  bailee  deliver  goods  to  the  wrong  person,  although 
innocently  or  by  mistake,  he  is  liable  as  for  a  conversion: 
Schouler  on  Law  of  Bailments,  119;  Alabama  etc.  R.  R.  Co, 
V.  Kidd,  35  Ala.  209.  And  if  one  man,  who  is  intrusted 
with  the  goods  of  another,  puts  them  into  the  hands  of  a 
third  person  contrary  to  orders,  he  is  liable:  Parker  v.  Lomr 
hard,  100  Mass.  405.  But  it  is  not  a  conversion  if  the  bailee, 
being  intrusted  with  the  possession  merely,  transfers  the  poa- 
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session  according  to  the  directions  of  the  person  from  whom 
he  received  it:  Parker  v.  Lombard,  100  Mass.  405.  Nor  will 
trover  lie  where  the  conversion  is  with  the  knowledge  or  con- 
sent of  the  plaintifif:  Tousley  v.  Board  of  Education,  39  Minn. 
419.  Where  the  property  is  to  be  delivered  by  an  ordinarj' 
•''*  bailee,  and  not  by  a  carrier,  the  liability  is  only  for 
proper  diligence  and  care  in  the  preservation  and  delivery  of 
the  property;  and  the  question  whether  the  defendant  lias 
been  negligent  in  the  delivery  of  the  property  is  a  question 
of  fact  for  the  jury:  Price  v.  Oswego  etc.  Ey.  Co.,  50  N.  Y. 
213;  10  Am.  Rep.  475;  Benjamin  on  Sales,  sec.  437;  Ileugh 
V.  London  etc.  Ey.  Co.,  L.  R.  5  Ex.  51;  McKean  v.  Mclvor, 
h.  R.  6  Ex.  36;  Clough  v.  London  etc,  Ey.  Co.,  L.  R.  7  Ex. 
26. 

The  trial  court  refused  to  give  the  seventh  instruction  asked 
by  the  defendaat  below,  which  told  the  jury  that,  in  the 
matter  of  the  care  and  delivery  of  the  cattle,  the  defend- 
ant was  only  required  to  act  with  reasonable  care  and  dili- 
gence, and  in  accordance  with  the  usages  and  custom  of 
carrying  on  business  at  the  Union  Stock  Yards.  We  think 
that  this  instruction  should  have  been  given. 

For  the  errors  herein  mentioned,  the  judgments  of  the 
appellate  and  circuit  courts  are  reversed,  and  the  cause  is 
remanded  to  the  circuit  court  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

Trover — Plaintiff's  Title. — In  trover,  u  in  ejectment,  the  plaintiff 
must  recover  on  the  strength  of  his  own  title  and  not  on  the  weakness  of 
that  of  his  adversary:  Davidson  v.  Waldron,  31  111.  120;  83  Am.  Dec  206, 
and  note.     See  the  extended  note  to  Hostler  r.  Skull,  1  Am.  Dec.  585. 

Trover — Conversion — What  is. — Any  distinct  act  of  dominion  wrong- 
fully exerted  over  one's  property  in  denial  of  his  right  or  inconsistent  there* 
with  is,  and  may  be  treated  as,  a  conversion:  Carpenter  v.  American  Building 
etc.  Assn.,  64  Minn.  403;  40  Am.  St.  Rep.  345,  and  note.  See,  also,  the  ex- 
tended  notes  to  Boiling  v.  Kirby,  24  Am.  St.  Rep.  795-797,  and  Hak  r, 
Ames,  15  Am.  Dec  151. 

Sales — Delivery  by  Order, — A  usage  to  sell  flour  in  store  by  order, 
and  to  pass  it  by  the  transfer  of  the  order  from  hand  to  hand  without  actual 
delivery  of  the  flour,  is  reasonable  and  lawful:  Pleasants  v.  Pendleton,  6  Rand. 
473;  18  Am.  Dec.  726,  and  note.  Where  one  has  a  large  number  of  barrels 
of  flour  in  a  warehouse,  and  sells  the  entire  quantity  to  several  separato 
purcliasers,  giving  each  his  delivery  order  upon  his  warehouseman,  if  the 
purchasers  all  surrender  their  several  orders  to  the  warehouseman  without 
separation,  but  voluntarily  leave  the  flour  standing  on  the  books  to  tb« 
credit  of  each  for  his  proper  number  of  barrels,  the  delivery  to  each  pur- 
chaser is  complete:  Horr  v.  Barker,  11  Cal,  393;  70  Am.  Deo.  791. 
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AoKNOT— General— Who  is— Aothoritt. — A  general  agency  exists 
where  there  is  a  delegation  to  do  all  acts  connected  with  a  particniar  trade, 
business,  or  employment:  Oreat  JVett  Min.  Go.  r.  Woodnuu  etc  Min.  Co.,  12 
OoL  46;  13  Am.  St.  Rep.  204,  and  note;  Loudon  Sav.  etc  Society  t.  Hagertn 
town  Sav.  Bank,  36  Pa.  St.  498;  78  Am.  Deo.  390,  and  note;  Walker  v.  Skip, 
with,  Meigs,  502;  33  Am.  Deo.  161. 

AoBNCT—AuTHORiTT— Usage  or  Custom— Effect  on  Authoritt  o» 
Agent. — An  agenoy  to  manage  property  implies  authority  to  do  with  tho 
property  what  has  previously  been  done  with  it  by  the  ownera,  or  others, 
with  their  express  or  implied  consent,  or  to  do  with  it  what  is  usual  and 
customary  to  do  with  property  of  the  same  kind  in  the  same  locality:  Dun- 
can T.  Hartman,  143  Pa.  St.  695;  24  Am.  St.  Rep.  570,  and  note. 

Bailment— Delivert  by  Bailee  to  Wkonq  Person— Liabilitt.— A 
misdelivery  of  property  by  any  bailee  to  an  nnauthcrized  person  ia  of  itself 
a  conversion  for  which  the  bailor  may  maintain  an  action  of  trover:  Hall  v, 
Boston  etc  R,  R.  Co.,  14  Allen,  439;  92  Am.  Deo.  783.  See,  also,  Hubbell  v. 
Blandy,  87  Mich.  209,  24  Am.  St.  Rep.  154,  and  note,  and  Tumbler  r.  Koel. 
Bng,  60  Ark.  62;  46  Am.  St.  Rep.  146. 

Agistment — Care  Required  ot  Agisters. — An  agister  of  animals  is  not 
an  insurer  of  their  safety,  and  ia  liable  for  their  loss  only  on  proof  of  negli* 
gence  or  want  of  ordinary  car*  on  his  part:  Rep  r.  Toney,  24  Mo.  600;  69 
Am.  Deo.  444,  and  note;  Winaton  T.  Taylor,  28  Ma  82;  75  Am.  Dec.  11% 
andnotik 
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Douglass  v.  Moses. 

[89  Iowa,  40.] 

Salbi— EzPBESS  Wabbanty— Instruction.— It  Is  proper  to  instruct  the 
jnry  in  an  action  upon  an  express  warranty  in  the  sale  of  a  horse  that 
the  plaintiff  cannot  recover,  and  that  the  verdict  must  be  for  the  de« 
feudant,  if  no  representations  were  made  by  the  defendant  at  the  time 
of  the  sale,  and  the  plaintiff  looked  the  horse  over,  and  took  him  upon 
hia  own  judgment,  without  asking  any  questions.  ; 

DtyiNiTiONS. — A  "ridgling"is  "the  male  of  any  beast,  half  gelt." 

SaLKS— TiMB  AT  WHICH   EXPRESS   WARRANTY  MAY  BK   MaDB. — Au  exprCBS 

and  binding  warranty  of  personal  property  may  be  made  after  pay- 
ment of  part  of  the  purchase  money  and  before  the  delivery  of  the 
property  and  payment  of  the  remainder  of  the  purchase  price. 
Thb  Mbasurb  of  Damaobs  fob  thb  Breach  of  am  Express  Wab- 
BANTY  in  the  sale  of  a  horse  is  the  difference  between  the  actual  value 
of  the  horse  at  the  time  of  the  sale  and  what  he  would  have  been 
worth  if  he  had  been  as  represented  or  warranted. 

Action  to  recover  damages  for  breach  of  an  alleged  war- 
ranty of  a  horse  sold  by  the  defendant  to  the  plaintiff.  There 
was  a  judgment  for  the  defendant  and  the  plaintiff  appealed. 

T.  Todd  and  W.  N.  Treichler^  for  the  appellants. 

Wheeler  <k  Moffit,  for  the  appellee. 

*•  RoTHROCK,  J.  1.  The  claim  made  in  the  petition  is  that 
the  plaintiffs  purchased  a  horse  of  the  defendant  **  for  which 
they  paid  one  hundred  and  fifty  dollars,  and  that  the  pur- 
chase was  effected  by  reason  of  a  warranty  by  the  defendant 
that  the  horse  was  a  gelding,  and  that  he  was  sound  and 
gentle,  when  in  fact  he  was  not  a  gelding,  and  had  not  been 
fully  castrated,  but  had  one  testicle  remaining,  and  that  said 

Am.  Bi.  Ejtr.,  VOU  XLVIlL-23  (853) 


854  Douglass  v.  Moses.  [Iowa, 

horse  was  not  souiul  and  gentle.  There  are  averments  in  the 
petition  that  tlie  statements  made  as  to  the  horse  being  a 
gelding  and  sound  and  gentle  were  false  and  untrue;  but 
there  is  no  averment  that  the  defendant  knew  that  the  etate- 
•ments  were  false.  The  action,  then,  was  for  a  breach  of  an 
express  warranty.  It  was  tried  as  an  action  for  a  breach  of 
An  express  warranty,  and  will  be  so  considered  here. 

The  court  properly  charged  the  jury  as  to  what  constituted 
nn  express  warranty;  the  appellants  complain  of  a  part  of 
the  charge,  because  it  directed  the  jury  that,  "if  no  repre- 
sentations were  made  at  the  time  of  sale  by  the  defendant, 
but  the  plaintiffs  looked  him  (the  horse)  over  and  took  him 
upon  their  own  judgment,  without  asking  anything  about  the 
horse,  then  they  cannot  recover  in  this  action,  and  your  ver- 
dict will  be  for  the  defendant."  This  instruction  embodies 
what  is  denominated  in  the  law  as  the  rule  of  caveat  emptor. 
It  is  urged  that  the  instruction  is  erroneous,  because  it  pre- 
cluded the  jury  from  considering  the  fraudulent  concealment 
of  defects  in  the  horse,  and  the  breach  of  an  implied  war- 
ranty. It  is  enough  to  say  of  these  objections  that  the  case 
made  by  the  petition  is  upon  an  express  warranty,  and  the 
rule  contended  for  by  counsel  has  no  application  to  the  casO' 

2.  It  is  claimed  that  the  verdict  is  contrary  to  the  evidence. 
It  is  conceded  that  the  horse  was  what  is  known  as  a  "ridg- 
ling,"  which  is  defined  to  be  '*  the  male  of  any  beast,  half 
gelt."  The  purchase  of  the  horse  was  made  at  **  the  city  of 
Cedar  Rapids.  Neither  the  plaintiffs  nor  the  defendants  re- 
sided at  that  place.  The  plaintiffs  were  buyers  and  shippers 
of  horses,  and  their  place  of  business  was  West  Branch  ia 
Cedar  county.  The  defendant  had  the  horse  at  a  feed  stable. 
The  horse  was  examined  by  the  plaintiffs,  and  a  price  was 
agreed  upon  and  five  dollars  was  paid,  and  the  animal  was 
delivered  the  next  morning,  at  which  time  the  plaintiffs  paid 
to  the  defendant  one  hundred  and  forty-five  dollars.  There 
is  evidence  to  the  effect  that  before  the  five  dollars  was  paid 
the  defendant  stated  that  the  horse  had  been  gelded,  and 
that  he  was  sound,  all  right,  and  safe;  and  the  evidence 
shows  beyond  all  question  that  on  the  next  morning,  and 
before  the  one  hundred  and  forty-five  dollars  was  paid,  the 
defendant,  in  answer  to  inquiries  by  the  plaintiffs,  stated  in 
positive  terms  that  he  had  the  horse  gelded  some  months 
before  that.  It  is  true  that  the  defendant  in  his  testimony 
as  a  witness  denied  that  he  made  the  statement  that  the 
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horse  had  been  castrated  before  the  five  dollar  payment  was 
made.  But  he  did  not  deny  the  testimony  of  three  wit- 
nesses that,  before  the  one  hundred  and  forty-five  dollar  pay- 
ment was  made,  he  stated  in  the  most  positive  terms  that  the 
horse  had  been  castrated.  He  not  only  did  not  deny  that 
he  made  such  statements,  but  the  evidence  shows  without 
dispute  that  he  then  knew  that  the  statement  was  false.  It 
is  claimed  in  behalf  of  the  appellee  that,  when  the  five  dol- 
lars was  paid,  there  was  a  completed  sale,  and  there  could  be 
no  warranty  after  that  time  and  before  the  balance  of  the 
purchase  money  was  paid.  The  case  of  First  Nat.  Bank  v- 
Reno,  73  Iowa,  145,  is  cited  in  support  of  the  above  proposi- 
tion. It  is  scarcely  necessary  to  say  that  the  cited  case  has 
no  application  to  the  question  now  under  consideration.  That 
was  a  case  where,  after  part  payment  of  the  purchase  money 
had  been  made,  a  creditor  of  the  seller  caused  an  execution 
to  be  levied  upon  the  property,  and  the  controversy  *'  was 
between  the  purchaser  and  the  creditor.  If  this  was  a  com- 
pleted sale  of  the  horse  as  between  the  parties  upon  the  pay- 
ment of  the  five  dollars,  it  would  have  been  the  right  of  the 
defendant  to  have  compelled  the  plaintiff  to  pay  the  balance 
of  the  purchase  money,  notwithstanding  a  breach  of  war- 
ranty. That  a  binding  warranty  may  be  made  after  pay- 
ment of  part  of  the  purchase  money,  and  before  the  delivery 
of  the  property,  see  McGaughey  v.  Richardson,  148  Mass. 
608. 

3.  It  is  claimed  by  the  appellee  that,  conceding  there  was 
an  express  warranty,  and  a  breach  thereof,  as  alleged  in  the 
petition,  the  jury  were  warranted  from  the  evidence  in  find- 
ing that  the  whole  price  paid  by  plaintiffs  did  not  exceed  the 
actual  value  of  the  horse  in  the  condition  he  was  at  the  time 
of  the  sale.  But  that  is  not  the  measure  of  damages.  The 
court  correctly  instructed  the  jury  that  the  measure  of  dam- 
ages "  would  be  the  difference,  if  any,  of  the  actual  value  of 
the  horse  at  the  time  of  the  sale,  and  what  he  would  have 
been  worth  if  he  had  been  as  represented  or  warranted,  as 
shown  by  the  evidence."  This  instruction  was  the  law  of 
the  case,  and  if  the  jury  had  followed  it  they  would  have 
returned  a  verdict  for  the  plaintiff  for  not  less  than  fifty  dol- 
lars. The  defendant  testified  as  a  witness  that  the  difference 
in  value  was  from  fifty  dollars  to  seventy-five  dollars.  Other 
witnesses  placed  it  at  a  greater  sum.  There  was  no  witness 
who  gave  the  difference  in  value  at  less  than  from  twenty 
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dollars  to  fifty  dollara.  Some  of  them  fixed  the  difference 
at  one  hundred  and  fifty  dollars.  We  have  said  that  the 
instruction  as  to  the  measure  of  damages  was  the  law  of  the 
case,  and  that  it  was  correct.  It  has  been  the  law  of  this 
state  for  more  than  thirty  years:  Likes  v.  BaeVy  8  Iowa,  368; 
Laccy  v.  Straughen^  11  Iowa,  258;  Gata  v.  Reynolds,  13  Iowa, 
1;  Callanan  v.  Brown,  31  Iowa,  333. 

**  We  think  the  court  should  have  sustained  the  motion 
for  a  new  trial  on  the  ground  that  the  verdict  was  contrary 
to  the  evidence. 

Reversed.  _ 

Salks— Cavxat  Emptor. — ^In  «  sale  of  personalty,  where  there  Is  no 
expreu  warranty,  and  the  purchaser  inspects  for  himself  the  particular 
goods  sold,  the  rule  of  caveat  emptor  applies,  provided  the  seller  is  not 
guilty  of  fraud:  See  note  to  Kircher  v.  Conrad,  18  Am.  St.  Rep.  738.  The 
monographic  note  to  Barnard  v.  Duncan,  90  Am.  Dec  426,  shows  when 
the'rule  of  caveat  emptor  fails  of  application. 

Salks — Express  Warrakty — Measure  ot  Damages.— It  is  essential 
to  the  validity  of  a  warranty  that  it  should  be  made  at  the  time  of  sale,  or, 
if  made  afterward,  that  it  be  upon  a  new  consideration:  Towell  v.  Gar- 
wood, 2  Scam.  22;  33  Am.  Dec.  437.  A  warranty  of  goods,  made  by  • 
vendor  after  he  has  completed  the  sale  of  them,  if  unsupported  by  a  new 
consideration,  is  void:  Summera  v.  Vaugkan,  35  Ind.  323;  9  Am.  Rep.  741. 
Thus,  where,  after  a  contract  for  the  sale  of  a  horse  was  made,  and  as  the 
purchase  money  was  about  to  be  paid,  the  seller,  in  reply  to  a  question 
asked  by  the  purchaser,  said  that  the  horse  was  sound,  the  affirmation  was 
held  not  to  be  a  warranty  of  quality,  having  been  made  after  the  contract  was 
entered  into,  and  not  having  been  intended  as  such:  Erwin  v.  Maxwell,  3 
Murph.  241;  9  Am.  Dec.  602.  The  measure  of  damages,  when  a  thing  sold 
with  a  warranty  does  not  answer  the  warranty,  is  the  diflFerenoe  between 
the  actual  value  and  the  value  that  the  article  would  have  possessed  if  it 
had  conformed  to  the  warranty:  Note  to  Shearer  v.  Park  Nursery  Co.,  42 
Am.  St.  Rep.  129. 
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[89  Iowa,  82.] 

Appkllatx  Procedure — Objections  kot  Reviewable.— Objections  to 
rulings  on  evidence  not  made  in  the  court  below  will  not  be  considered 
on  appeal. 

Highways- Right  or  Travelers  to  Use  Part  ot.— A  person  has  a  right 
to  use  a  public  highway  in  a  lawful  manner  for  lawful  purposes,  but 
one  not  desiring  a  given  part  of  it  for  his  own  use  cannot  prevent  others 
from  making  a  proper  use  of  it. 

Highways — Presumption  of  Negligence  from  Traveler  being  on 
Wrong  Side. — If  a  collision  occurs  between  the  horse  or  vehicle  of  a 
person  on  the  wrong  side  of  the  road  and  that  of  a  person  coming  toward 
hiin,  the  presumption  is  that  it  was  caused  by  the  negligence  of  the  per* 
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■on  who  was  on  the  wrong  side  of  the  load,  but  his  presence  thera  may 
be  explained  and  justified. 

H10HWAY.S — Collision— Tbavklkr's  bkiko  oh  Wrong  Sidi  o»  Road  13 
Prima  Faoib  hot  Conclusive  Evidence  of  Nkgliqence. — The  fact 
that  a  horseman  traveling  on  a  public  highway  on  a  dark  night  turns 
to  the  left  to  avoid  a  collision  with  a  vehicle  rapidly  approaching  him 
from  the  opposite  direction  is,  in  an  action  by  him  to  recover  the  value 
of  his  horse  killed  by  such  collision,  merely  prima  facie  evidence  of  neg- 
ligence on  his  part,  and  not  conclusive,  though  the  statute  provides  that 
persons  meeting  each  other  on  public  highways  shall  give  one-half  of  the 
same  by  turning  to  the  right,  and  that  any  one  who  violates  such  pro- 
vision shall  bo  liable  for  all  damages  resulting  therefrom. 

Appeal. — Instructions  not  Objected  to  in  the  court  below  will  not  be 
considered  on  appeal. 

JuBT  Trial — Instructions. — It  is  not  error  te  refuse  instructions  which* 
so  far  as  they  are  correct  and  applicable,  have  been  substantially  era* 
braced  in  the  charge  given. 

Highways— Evidence  of  Care  on  Part  of  Traveler. — If  a  traveler  on  a 
highway  yields  the  way  for  the  benefit  of  another,  it  is  evidence  of  care, 
rather  than  of  negligence,  though  he  turns  to  the  left  instead  of  to  the 
right. 

Highways— Collision — ^Turning  to  Left- Submitting  Question  of  Neg- 
ligence TO  Jury — Evidence  to  Support  Verdict. — If  two  horsemen 
on  a  dark  night  meet  a  vehicle  coming  rapidly  toward  them  on  a  pub* 
lie  highway,  and,  in  order  to  avoid  a  collision,  one  turns  to  the  right 
and  the  other  to  the  left,  both  leaving  the  traveled  part  of  the  road,  and 
being  nearly  twenty  feet  apart,  but  a  shaft  of  the  vehicle  runs  into  the 
horse  which  turned  to  the  left,  causing  injuries  resulting  in  its  death, 
and  suit  is  brought  to  recover  the  value  of  the  horse,  the  question  of 
defendant's  negligence  as  to  driving  in  the  darkness  at  a  high  rate  of 
speed,  and  that  of  the  rider's  contributory  negligence  in  turning  to  the 
left,  is  properly  submitted  to  the  jury,  and  a  verdict  for  the  plaintiff 
will  not  be  set  aside  on  appeal,  as  being  unsupported  by  the  evidence. 

Action  to  recover  the  value  of  a  horse  whose  death  was 
alleged  to  have  been  caused  by  the  defendant's  negligence. 
There  was  a  judgment  for  the  plaintiflf  and  the  defendant 
appealed. 

8.  L.  Glasgow,  for  the  appellant. 

Seerley  &  Clark,  for  the  appellee, 

*•  Robinson,  C.  J.  The  death  of  the  horse  was  the  result 
of  a  collision  with  a  horse  and  a  road  cart  driven  by  the  de- 
fendant. In  the  evening  of  the  twenty-second  day  of  March, 
1890,  John  and  Fred  Riepe,  sons  of  the  plaintiff,  left  the  town 
of  Sperry  for  their  home,  riding  horses.  The  road  which  they 
traveled  led  westward,  and  was  crossed  at  the  distance  of  a 
half  mile  by  another,  called  the  "Wapello  road."  From 
the  place  of  crossing  the  traveled  portion  of  the  Sperry  road 
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led  in  a  direction  north  of  east  until,  at  a  point  about  ona 
hundred  feet  east  of  the  crossing,  it  was  within  a  few  feet  of 
the  fence  on  the  north  side  of  the  road.  The  accident  occur- 
red south  of  that  point.  The  young  men  were  walking  their 
horses,  John  being  on  the  north  and  Fred  on  the  south  sida 
of  the  traveled  portion  of  the  road.  As  they  approached  the 
place  described,  the  defendant  drove  on  the  Wapello  road 
from  the  south  until  he  reached  the  Sperry  road,  and  theu 
turned  eastward.  It  was  so  dark  that  objects  could  be  seen 
but  a  short  **  distance  away,  but  John  and  Fred  heard  the 
approaching  horse  and  cart,  and  turned  out  of  the  traveled 
part  of  the  road  to  permit  them  to  pass.  John,  who  was  rid- 
ing a  horse  of  a  light  bay  color,  turned  to  the  right,  while 
Fred  who  was  riding  the  horse  in  controversy,  the  color  of 
which  was  black,  turned  to  the  left  or  southward.  When  hig 
horse  was  eight  or  ten  feet  south  of  the  traveled  part  of  the 
road  it  was  struck  in  the  side  by  a  shaft  of  the  cart,  receiv- 
ing an  injury  which  caused  its  death  the  next  day.  The 
plaintiff  claims  that  the  defendant  was  driving  at  a  high  and 
reckless  rate  of  speed  at  the  time  of  the  accident,  and  that 
the  collision  was  the  result  of  his  negligence.  The  defend- 
ant denies  that  he  was  negligent,  and  claims  that  he  wag 
using  due  care,  and  driving  at  a  moderate  rate  of  speed  whea 
the  accident  occurred;  that  the  night  was  so  dark  that  at  first 
be  saw  only  John  and  his  horse;  and  that,  in  endeavoring  to 
avoid  them,  he  turned  southward,  when  a  shaft  of  his  cart 
struck  the  horse  in  question,  which  he  then  saw  for  the  first 
time;  that  he  had  no  reason  to  look  for  any  one  on  that  side 
of  the  road;  and  that  Fred  violated  a  statutory  requirement, 
and  was  negligent  in  being  there. 

1.  A  witness  was  asked,  concerning  the  defendant,  a  queg- 
tion  as  follows:  "  What  are  his  habits  in  regard  to  being  a 
reckless  driver?"  The  defendant  objected  to  the  question  ag 
being  incompetent,  irrelevant,  and  immaterial.  The  objeo- 
tion  was  overruled,  but  the  question  was  not  answered.  The 
witness  was  then  asked,  "  Did  you  know  the  habits  of  Mr, 
Elting  in  reference  to  fast  and  reckless  driving  prior  to  March 
22,  1880?"  and  answered  without  objection,  "I  can't  just 
Bay."  He  was  then  told  to  *'  answer  the  question,"  and  in 
response  said,  "  I  have  seen  him  drive  faster  than  I  would 
allow  a  team  of  mine  driven."  The  witness  was  then  told 
to  "  answer  the  question  '  yes'  or  *  no,'  "  and  stated  as  follows: 
"  Well,  I  have  n't  seen  him  drive  *•  just  recklesg.    I  have 
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seen  him  drive  faster  than  I  would  myself,  or  would  allow  a 
team  of  mine  driven.  That  is  as  near  as  I  can  say."  Tlie 
additional  abstract  shows  that  the  only  objection  made  to 
this  testimony  was  that  interposed  to  the  first  question,  and 
that  was  not  answered.  No  objection  was  made  to  any  of  the 
questions  answered.  If  it  be  conceded  that  the  objectiou 
made  should  be  regarded  as  applying  to  the  second  question, 
it  is  evident  that,  if  the  question  was  erroneous,  no  prejudice 
could  have  resulted  from  the  answer  which  it  sought,  which 
was  either  "  Yes"  or  "  No."  The  answers  given  were  not 
responsive  to  the  question,  but  they  were  not  objected  to,  nor 
was  any  effort  made  to  have  them  excluded.  The  defendant 
claims  that  the  evidence  was  immaterial,  but  he  has  not  pre- 
served any  right  to  object  to  it  at  this  time,  and  for  that  rea- 
son the  objection  he  makes  cannot  be  further  considered. 

2.  Section  1000  of  the  code  contains  provisions  as  follows: 
"Persons  meeting  each  other  on  the  public  highways  shall 
give  one-half  of  the  same  by  turning  to  the  right.  All  per- 
sons failing  to  observe  the  provisions  of  this  section  shall 
be  liable  to  pay  all  damages  resulting  therefrom,  together 
with  a  fine  not  exceeding  five  dollars,  but  no  prosecution  shall 
be  instituted  except  on  complaint  of  the  person  wronged." 
The  defendant  asked  the  court  to  instruct  the  jury  that  if 
they  found  "  from  a  fair  preponderance  of  the  evidence  that 
the  son  of  the  plaintiff,  on  meeting  the  defendant  upon  the 
highway  in  question,  turned  to  the  left  instead  of  to  the 
right,  then  and  in  that  case  the  son  of  the  plaintifiF  did  not 
use  reasonable  care  and  diligence,  and  was  guilty  of  negli- 
gence, and  your  verdict  shall  be  for  the  defendant,  unless 
you  should  further  find,  from  a  fair  preponderance  of  the 
evidence,  that  the  defendant,  well  knowing  this  fact,  ®®  reck- 
lessly and  wantonly  drove  upon  and  against  the  horse  in 
question,  and  caused  the  injury  complained  of."  There 
was  no  evidence  that  the  defendant  knew  that  the  son  had 
turned  to  the  left  until  the  moment  of  collision;  hence  there 
was  no  evidence  that  the  defendant,  knowing  that  fact,  had 
recklessly  and  wantonly  driven  against  the  horse  which  was 
injured.  The  evidence  showed  without  conflict  that  the  son 
did  turn  to  the  left,  and  the  theory  of  the  instruction  asked 
is,  therefore,  that  the  fact  that  the  son  turned  to  the  left  was 
in  law  conclusive  evidence  of  negligence,  which  would  defeat 
a  recovery  by  the  plaintifiF.  The  court  refused  to  instruct 
the  jury  as  asked. 
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Numerous  authorities  have  been  called  to  our  attentioa 
which  define  and  illustrate  what  is  known  as  the  "  law  of  the 
road."  Some  of  them  are  referred  to  in  Elliott's  Roads  and 
Streets,  618,  et  seq.;  1  Thompson  on  Negligence,  281,  et  seq.I 
and  2  Shearman  and  Redfield  on  Negligence,  sec.  649.  In 
the  sections  of  2  Shearman  and  Redfield  on  Negligence  cited, 
it  is  said  that,  "  it  is  the  universal  custom  in  America  for  trav- 
elers, vehicles,  and  animals  under  the  charge  of  man  to  take 
the  right  hand  of  the  road  when  meeting  each  other,  if  it  is 
reasonably  practicable  to  do  so;  and  this  rule  is  enforced  by 
statute  in  many  states,  so  far  as  it  relates  to  travelers  in 
vehicles  or  on  horseback.  The  statutes  upon  this  subject  gen- 
erally prescribe  that  travelers  shall  pass  on  the  right  of  the 
center  of  the  road.  This  means  the  center  of  the  lawfully 
worked  part  of  the  road.  No  one  is  bound  to  leave  that  part 
of  the  road  while  there  is  room  upon  it,  even  though  the 
smooth  part  be  entirely  on  one  side  of  the  road."  A  statute 
of  Massachusetts  requires  every  traveler  reasonably  to  "drive 
his  carriage  or  other  vehicle  to  the  right  of  the  middle  of  the 
traveled  part  of  the  road"  upon  meeting  a  carriage  or  other 
vehicle:  Parker  v.  Adams,  12  Met.  418;  46  Am.  Dec.  694.  A 
statute  of  New  Hampshire  *'  requires  that  all  persons  meet- 
ing each  other  on  any  road  within  the  state,  traveling  with 
carriages,  shall  reasonably  turn  to  the  right  of  the  center  of 
the  traveled  part  of  such  road.  It  was  said  in  Brooks  v.  Hartf 
14  N.  H.  309,  that  the  object  of  the  statute  was  "to  facilitate 
and  render  safe  the  public  travel,  and  to  prevent  all  interrup- 
tions thereof  by  prescribing  the  duty  of  each  traveler  in  refer- 
ence to  every  other,  and  by  pointing  to  each  the  part  of  the 
way  over  which  he  may  in  safety  travel  without  meeting 
with  other  obstacles  to  impede  his  progress,  or  from  which 
he  might  otherwise  suffer  detriment."  A  statute  of  Kentucky 
provides  that  "all  vehicles  of  every  kind,  meeting,  shall  give 
to  each  other  one-half  of  the  macadamized  part  of  the  road, 
each  passing  to  the  right":  Johnson  v.  Small,  6  B.  Mon.  27. 

Our  attention  has  not  been  called  to  any  decision  which 
construes  a  statute  in  all  respects  like  that  of  this  state,  but 
we  may  well  consider  what  may  be  termed  the  "common 
law"  of  the  road,  and  decisions  construing  it,  and  statutes 
which  are  designed  to  regulate  and  make  safe,  and  free  from 
interruption,  travel  upon  public  ways.  The  terms  "  high- 
way" and  "  road,"  as  used  in  the  statute  of  this  state,  include 
bridges,  and  may  include  streets  of  towns:   Code,  sec.  45, 
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subd.  5,  pp.  952,  953.  Bridges  need  not  be  more  than  sixteen 
feet  in  width:  Code,  sec.  1001.  But  highways  are  from 
forty  to  sixty-six  feet  in  width:  Code,  sec.  921.  The  streets 
of  a  town  may  be  much  wider.  The  appellant  contends  that 
he  was  entitled,  not  merely  to  one-half  of  the  traveled  por- 
tion of  the  traveled  highway,  but  to  one-half  of  the  whole  of 
it  at  the  place  of  meeting.  The  language  of  the  statutes  is 
that  "persons  meeting  each  other  on  the  public  highways 
shall  give  one-half  of  the  same  by  turning  to  the  right,"  and 
we  are  of  the  opinion  that  in  a  proper  case  a  person  so  meet- 
ing another  would  be  entitled  to  one-half  ®®  of  the  full  width 
of  the  roadway.  We  are  not  prepared  to  say,  however,  that 
in  all  cases  where  two  persons  approach  each  other  on  a  pub- 
lic highway  with  the  intent  of  passing,  it  is  the  duty  of  each 
to  use  only  that  part  of  it  which  is  on  his  right  of  the  center, 
and  that,  if  either  should  pass  the  other  on  the  left  of  such 
line,  he  would  violate  and  thus  incur  the  penalty  of  the  stat- 
ute. It  is  only  when  one  meets  another  that  he  is  required 
to  turn  to  the  right.  He  has  the  right  to  use  any  part  of  the 
highway  which  is  unoccupied,  and  which  is  not  desired  for 
the  use  of  another:  Dunham  v.  Rackliff,  71  Me.  347;  Johnson 
V.  Small,  5  B.  Mon.  27;  Parker  v.  Adams,  12  Met.  418;  46 
Am.  Dec.  694;  Aston  v.  Heaven,  2  Esp.  533;  Daniels  v.  Clegg, 
28  Mich.  42.  Among  the  definitions  of  the  word  '*  meet" 
given  by  Webster  are  the  following:  "  To  come  together  by 
an  approach  from  an  opposite  direction;  to  come  upon  or 
against;  to  come  together  by  mutual  approach;  to  come  face 
to  f.ice;  to  join."  As  used  in  the  statute  under  considera- 
tion, the  phrase  "  persons  meeting  each  other"  does  not  mean 
merely  persons  passing  each  other  while  going  in  opposite 
directions,  but  it  implies  a  coming  together  in  such  manner 
that  there  would  be  an  actual  collision,  or  an  apparent  dan- 
ger of  one,  if  they  should  pursue  their  course  without  change 
of  direction.  If  one  person  travel  along  one  side  of  a  high- 
way, and  another  passes  along  the  other,  there  is  no  "  meet- 
ing" within  the  meaning  of  the  statute,  and  no  violation  of 
its  provisions,  and  that  would  be  true  even  tliough  each  per- 
son should  be  on  the  left  side  of  the  highway.  To  hold  other- 
wise would  be  to  ignore  the  evident  purpose  of  the  statute. 
Although  a  violation  of  it  is  made  a  criminal  offense,  yet  no 
prosecution  can  be  instituted  except  on  the  complaint  of  the 
person  wronged.  But  a  person  is  not  wronged  unless  hia 
right  to  use  the  highway  is  in  some  way  interfered   with  by 
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another.  All  persons  have  the  right  to  use  public  highways 
••  in  a  lawful  manner  for  lawful  purposes,  but  a  person  not 
desiring  a  given  part  of  a  highway  for  his  own  use  cannot 
prevent  others  from  making  a  proper  use  of  it. 

It  frequently  happens  tliat  the  traveled  and  only  prnctica- 
ble  part  of  a  highway  is  on  one  side  of  its  center.  Where 
that  is  the  case,  if  the  theory  of  the  appellant  be  true,  every 
one  who  passes  along  the  left  of  the  center  is  liable  to  a  fine 
at  the  instance  of  each  person  going  in  the  opposite  direction 
whom  he  passes,  even  though  such  person  is  not  in  any  man- 
ner interfered  with,  but,  at  his  own  election,  travels  along 
the  outer  side  of  the  highway,  leaving  ample  room  for  the 
passage  of  persons  and  vehicles  going  in  the  opposite  direc- 
tion. It  is  scarcely  necessary  to  say  that  the  statute  was  not 
intended  to  impose  fines  in  cases  of  that  kind.  In  this  case, 
had  the  defendant  continued  in  the  traveled  part  of  the  high- 
way, there  would  have  been  no  meeting,  within  the  meaning 
of  the  statute,  and,  therefore,  no  violation  of  its  provisions. 
What  the  son  of  the  plaintiff  did  was  to  try  to  avoid  meeting 
the  defendant,  and  it  cannot  be  said,  as  a  matter  of  law,  that, 
having  failed  in  this  attempt,  he  was  negligent  in  making  it. 
In  the  case  of  Johnson  v.  Smally  5  B.  Mon'.  27,  it  appeared 
that  the  plaintiflfs  team,  in  ascending  a  hill,  was  occupying 
the  left  part  of  the  road,  when  a  stage  suddenly  appeared, 
descending  the  hill,  but  a  short  distance  from  him.  He  could 
not  have  crossed  the  road  in  time  to  avoid  a  collision,  and  it 
was  held,  in  eflfect,  that  he  was  not  negligent,  and  that  he 
could  recover  for  injuries  which  were  caused  by  the  stage. 
In  Wrinn  v.  Jones,  111  Mass.  360,  it  appeared  that  a  collision 
occurred  between  the  teams  of  the  plaintiff  and  the  defendant 
on  a  bridge.  The  trial  court  instructed  the  jury  that  the 
mere  fact  that  the  defendant  was  on  the  left  side  of  the 
bridge  when  the  accident  occurred  was  not  evidence  of  negli- 
gence; that  he  had  a  right  to  ••  travel  on  all  parts  of  the 
bridge,  the  only  obligation  imposed  upon  him  being  to  rea- 
sonably turn  to  the  right;  and  that  instruction  was  approved, 
the  supreme  judicial  court  of  Massachusetts  holding  that  the 
whole  question  of  fact  was  rightly  submitted  to  the  jury,  la 
Clay  y.  Wood,  5  Esp.  44,  it  was  said  that  a  person  whose 
property  was  injured  while  on  the  wrong  side  of  the  road 
might,  nevertheless,  recover  damages,  if  there  was  ample 
room  for  the  party  who  caused  the  accident  to  pass  in  safety, 
and  that  the  question  was  for  the  jury  to  determine.     The 
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general  rule  seems  to  be  that,  where  a  collision  occurs  between 
the  horse  or  vehicle  of  a  person  on  the  wrong  side  of  the  road 
and  that  of  a  person  coming  toward  him,  the  presumption  is, 
that  it  was  caused  by  the  negligence  of  the  person  who  was 
on  the  wrong  side  of  the  road,  but  that  his  presence  on  that 
side  may  be  explained  and  justified:  2  Shearman  and  Red- 
field  on  Negligence,  sec.  650;  Elliott  on  Roads  and  Streets, 
620.  We  conclude  that  the  fact  that  the  son  of  the  plaintiff 
was  on  the  left  of  the  center  of  the  road  when  the  accident  in 
question  occurred  was  at  most  only  prima  facie  evidence  of 
negligence.  The  instruction  under  consideration  was,  there- 
fore, properly  refused. 

3.  Complaint  is  made  of  the  fifth  paragraph  of  the  charge. 
We  find,  however,  that  no  objection  was  made  to  it  when  it 
was  given,  and  that  the  giving  of  it  was  not  assigned  as  error. 
It  will  not,  therefore,  be  further  considered.  Numerous  other 
questions  have  been  discussed,  which  are  not  of  sufficient 
importance  to  be  considered  in  detail.  It  is  insisted  that  the 
court  erred  in  refusing  certain  instructions  asked  by  the 
defendant  in  addition  to  the  one  we  have  considered.  We, 
find,  however,  that  so  far  as  they  are  correct  and  applicable 
to  this  case,  they  were  substantially  given  in  the  charge. 
The  court  failed  to  state,  in  connection  with  each  reference 
to  the  evidence  required  to  justify  a  verdict  for  **  the  plain- 
tiff, that  it  must  be  a  preponderance  of  the  evidence,  but  it 
was  not  necessary  to  do  so.  The  jury  were  charged  that  the 
burden  was  upon  the  plaintiff  to  prove,  by  a  fair  preponder- 
ance of  the  evidence,  certain  facts  to  entitle  him  to  recover, 
and  it  was  not  necessary  to  repeat  that  statement.  Other 
objections  to  the  charge  are  made,  but  we  do  not  find  them 
to  be  well  founded. 

4.  It  is  said  that  the  verdict  is  not  sustained  by  sufficient 
evidence,  for  the  reason  that  it  does  not  show  that  the  acci- 
dent was  the  result  of  the  carelessness  or  negligence  of  the 
defendant,  but  does  show  it  was  wholly  caused  by  the  care- 
lessness of  the  son  of  the  plaintiff,  and  that  the  accident  was 
without  fault  on  the  part  of  the  defendant.  Although  there 
was  much  conflict  in  the  evidence,  the  jury  were  authorized 
to  find  that  the  son  of  the  plaintiff  was  not  in  any  respect 
negligent  in  turning  to  the  left,  and  that  he  was  diligent  in 
seeking  to  avoid  the  accident.  They  were  also  justified  in 
finding  that  the  defendant  drove  at  a  high  and  dangerous 
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rate  of  speed,  without  using  due  care  to  prevent  coUiBioa 
with  persons  who  might  be  traveling  on  the  road. 

It  is  the  well-known  usage  in  this  state,  general,  if  not 
universal,  for  pedestrians  and  horsemen  to  3'ield  all  of  the 
traveled  way  to  vehicles,  and  for  light  vehicles  to  yield  in  like 
manner  to  heavy  ones.  The  usage  is  not  confined  to  thi« 
state,  but  prevails  in  others.  In  the  case  of  Washburn  v. 
Tracy,  2  D.  Chip.  136;  15  Am.  Dec.  661,  decided  by  the 
supreme  court  of  Vermont  in  the  year  1824,  it  was  said:  "It 
is  ordinarily  the  duty  of  a  person  on  horseback  to  give  the 
traveled  path  to  one  who  is  traveling  in  a  wagon  or  other 
vehicle,  sanctioned  by  common  consent  and  immemorial 
usage."  In  Grier  v.  Sampson,  27  Pa.  St.  192,  it  was  said: 
"  It  is  the  general  custom  of  the  country  for  persons  meeting 
on  ••  a  highway  to  pass  on  the  right;  but,  when  a  horseman 
or  a  light  vehicle  can  pass  on  the  left  of  a  heavily  laden 
team,  it  is  their  duty  to  give  way,  and  leave  the  choice  to  the 
more  unwieldy  vehicle."  See,  also,  to  the  same  effect.  Beach 
v.  Parmeter,  23  Pa.  St.  196.  Custom  cannot  control  a  statute, 
and  it  cannot  be  said  that  in  this  state  it  is  the  duty  of 
pedestrians  and  horsemen  to  yield  the  traveled  way  to  vehi- 
cles, nor  for  persons  driving  teams  lightly  loaded  to  yield  to 
those  more  heavily  loaded;  but  to  do  so  is  not  only  not  un- 
lawful, but  to  perform  an  act  which  is  recognized  by  an 
enlightened  public  as  meritorious,  and  to  be  commended. 
In  fact,  such  a  practice  is  demanded  by  public  opinion. 
When  a  person  yields  the  way  for  the  benefit  of  another,  it  is 
an  evidence  of  care,  rather  than  of  negligence.  In  this  case 
the  brothers  were  riding  together.  They  were  made  aware 
of  the  approach  of  the  defendant  before  they  could  see  him,  by 
the  noise  of  his  horse  and  cart.  They  testify  that  the  defend- 
ant approached  them  very  rapidly.  The  existing  darkness 
seemed  to  make  it  advisable  for  them  to  leave  the  traveled 
way  in  order  to  avoid  accident,  and  general  usage  sanctioned 
tlieir  doing  so  as  an  act  of  courtesy.  The  space  between  the 
traveled  portion  of  the  road  and  the  north  fence  was  from 
eight  to  ten  feet  in  width.  Fred  could  have  turned  to  the 
right,  as  John  did,  and  perhaps  would  have  passed  the  de- 
fendant safely  if  he  had  done  so;  but,  in  view  of  thedarknese 
and  the  narrowness  of  the  space  on  that  side,  it  cannot  be  said 
as  a  matter  of  law  that  he  was  negligent  in  turning  to  the 
left.    He  not  only  turned  in  that  direction,  but  went  so  far 
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that  there  was  a  space  of  nearly  twenty  feet  between  his  horse 
and  that  of  his  brother  through  which  the  defendant  could 
have  driven.  It  is  not  probable  that  the  defendant  saw  Fred 
and  the  horse  he  was  driving  in  time  to  prevent  the  accident, 
but  he  was  chargeable  with  knowledge  of  the  fact  that  per- 
sons sometimes  ride  ••  black  horses  in  dark  nights,  and  that 
horsemen  commonly  leave  the  traveled  way  to  vehicles  they 
meet.  He  cannot  relieve  himself  from  liability  by  showing 
that  the  collision  was  not  intended  by  him.  Wliether  Fred, 
under  all  the  circumstances  in  the  case,  was  negligent  in 
turning  to  the  left,  and  whether  the  defendant  was  negligent 
in  driving  in  the  darkness  at  a  high  rate  of  speed,  were 
questions  for  the  jury  to  determine.  We  are  of  the  opinion 
that  the  evidence  to  sustain  their  conclusions  is  ample. 
The  judgment  of  the  district  court  is  alhrmed. 

RoTHROcz,  J.,  dissenting.  I  do  not  concur  in  either  the 
reasoning  or  the  conclusion  of  the  foregoing  opinion.  The 
evidence  in  the  case  shows  beyond  all  dispute  that  if  the 
plaintififs  son  had  not  left  the  traveled  part  of  the  road  by 
turning  to  the  left,  the  horse  would  not  have  been  injured. 
This  fact  is  made  absolutely  certain  by  the  other  fact  that 
one  of  the  riders  did  turn  to  the  right,  and  the  defendant  did 
not  drive  within  twenty  feet  of  hira.  Now,  it  may  be  con- 
ceded that  there  may  be  circumstances  which  would  excuse 
persons  from  turning  to  the  right.  As  held  in  Earing  v. 
Lansingh,  7  Wend.  185,  this  rule  of  the  road  must  be  strictly 
observed,  unless  obstacles,  insuperable  or  extremely  diflScult 
to  overcome,  intervene.  There  is  not  one  word  of  evidence 
which  even  tends  to  excuse  the  young  man  for  turning  to  the 
left.  It  surely  is  the  law  of  this  case  that  there  is  no  liabil- 
ity unless  there  is  good  reason  for  violating  the  statute.  It 
is  a  general  rule  that  when  one  is  injured  while  violating  a 
statutory  provision  or  some  legal  duty,  it  is  incumbent  on 
him  to  show  that,  although  he  was  chargeable  with  a  viola- 
tion of  law  or  breach  of  duty,  his  act  did  not  contribute  to 
produce  the  injury  of  which  he  complains.  I  do  not  think 
it  is  important  to  determine  by  technical  definitions  what  is 
meant  by  the  word  *'  meet."  It  seems  to  •*  me  it  can  have 
no  other  meaning,  as  it  is  used  in  the  statute,  than  persons 
approaching  and  about  to  pass  each  other  on  a  public  high- 
way. It  is  said  in  Elliott  on  Roads  and  Streets,  620,  that 
"one  who  violates  the  law  of  the  road  by  driving  on  the 
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wrong  side  of  the  way  assumes  the  risk  of  all  such  experi- 
ments, and  must  use  greater  care  than  if  he  had  kept  on  the 
right  side  of  the  road.  If  a  collision  takes  place,  the  pre- 
sumption is  generally  against  the  party  on  the  wrong  side. 
Especially  is  this  true  when  the  collision  takes  place  in  the 
dark."  I  doubt  if  any  authority  can  be  found  in  conflict 
with  this  rule.  I  cannot  understand  why  it  is  necessary  to 
discuss  the  matter  of  usage  in  meeting  upon  the  public  high- 
way. In  some  states  custom  and  usage  obtains,  in  the  ab- 
sence of  statute.  But  the  statute  of  this  state  defines  the 
rights  and  prescribes  the  duty  of  travelers  in  this  respect 
without  reference  to  the  means  of  locomotion.  It  appears  to 
me  that  the  plaintiff's  son  had  no  semblance  of  excuse  for 
violating  the  law  by  turning  to  the  left;  and  not  only  this, 
but,  if  lie  had  not  turned  at  all,  the  horse  would  not  have 
been  injured.  In  this  state  of  the  case,  the  instruction  asked 
by  the  defendant  should  have  been  given,  because  the  evi- 
dence conclusively  showed,  without  conflict,  that  the  plain- 
tiff was  not  entitled  to  recover. 

Granger,  J.,  concurs  in  this  dissent. 

Appkal — EviDKNCK— Instructions. — Objections  not  made  In  trial  eoart 
will  not  b«  considered  ©n  appeal:  Goad  v.  Home  Cattle  Co.,  32  Neb.  761;  29 
Am.  St.  Rep.  465;  but  are  deemed  to  be  waived:  Fleming  v.  Springfield, 
154  Mass.  520;  26  Am.  St.  Rep.  268;  note  to  Koehler  v.  Ball,  83  Am.  Deo. 
457.  Tliis  applies  to  instructions:  Higijina  v.  Carlton,  28  Md.  115;  92  Am. 
Dec.  666;  Thatcher  r.  Milli,  14  Tex.  13;  65  Am.  Dec.  95;  State  v.  Morgan, 
7  Ired.  387;  47  Am.  Dec.  329;  as  well  as  to  objections  to  the  admission  of 
evidence:  Croasen  v.  White,  19  Iowa,  109;  87  Am.  Deo.  420.  It  is  not  error 
for  the  court  to  refuse  to  give  an  instruction  fully  covered  in  the  general 
charge:  Oibson  v.  Minmafoli*  etc  Ry.  Co.,  55  Minn.  177;  43  Am.  St.  Rep. 
482,  and  note. 

Biffhts  of  Travelers  In  Road  and  the  Preaumption  of  NeffUreno* 
from  Beinsr  on  the  Wrong:  Side  Thereof. 

Us»  OF  HiaHWATS,  Generallt — Duties  and  Liabilities  or  Dritcks. 
It  is  not  the  purpose  of  this  note  to  treat  of  the  right  of  travelers  on  a 
highway  to  recover  for  injuries  received  from  defective  highways,  streete, 
or  sidewalks,  further  than  to  illustrate  topics  under  consideration,  but  t* 
treat  simply  of  the  rights  of  travelers  on  streets  or  roads  as  compared  with 
those  of  vehicles,  or  the  drivers  thereof,  while  such  persons  are  upon  or 
nsing  a  public  thoroughfare.  To  proceed  then,  it  may  first  be  stated  that 
the  primary  object  of  streets  and  highways  is  to  furnish  a  passageway  for 
travelers  in  vehicles  or  on  foot;  and  while  they  may  be  put  to  numeroiu 
other  uses,  such  uses  must  be  enjoyed  in  subordination  to  this  primarj 
object:  People  v.  Squire,  107  N.  Y.  593;  1  Am.  St.  Rep.  893.  In  order  t« 
avoid  collision  and  to  secure  travel  upon  highways  from  interruption,  it  ia 
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necessary  that  there  should  be  some  certain  rule  for  travelers  to  follow 
when  they  meet  or  wish  to  pass  each  other.  The  rules  which  have  been 
adopted  for  the  purpose  of  securing  the  safety  and  convenience  of  persons 
meeting  and  passing  eacli  other  upon  highways  constitute  what  is  termed 
the  law  of  the  road:  Note  to  O'AIalley  v.  Dorn,  73  Am.  Dec.  404.  One 
using  a  public  way  must  do  it  so  as  not  to  injure  others:  Quirk  v.  Holt,  99 
Mass.  164;  96  Am.  Dec.  725.  A  traveler  has  a  right  to  expect  that  all  por- 
tions of  a  hifihway  are  in  a  safe  condition  for  ordinary  use:  Saylor  v.  Mon. 
te«ano,  11  Wash.  328,  333;  Lutton  v.  Town  of  Vernon^  62  Conn.  1.  If 
he  meets  with  any  obstruction  or  comes  upon  a  dangerous  place,  he  may 
proceed  so  far  as  he  can  do  so  consistently  wltli  reasonable  care,  which  is 
generally  a  question  for  the  jury:  Harris  v.  Township  of  Clinton,  64  Mich. 
447;  8  Am.  St.  Rep.  842;  Wellman  v.  Borough,  167  Pa.  St.  239;  Vale  v. 
Bliss,  50  Barb.  358.  But  if  danger  is  known  and  oau  be  easily  avoided, 
peril  voluntarily  and  unnecessarily  assumed  by  the  traveler,  especially  on 
a  dark  night,  may  constitute  such  contributory  negligence  as  will  pre- 
clude recovery  for  an  injury  received:  Winner  v.  Oakland  Township,  158 
Pa.  St.  405;  Harris  v.  Township  of  Clinton,  64  Mich.  447;  8  Am.  St.  Rep. 
842;  Cook  v.  Atlanta,  94  Ga.  613;  Mueller  v.  Ross  Townsliip,  152  Pa.  St. 
399;  Wiikeham  v.  St.  Clair  Towmhip,  91  Mich.  15;  Welsh  r.  Town  of  Ar- 
yyle,  89  Wis.  649.  Drivers  of  carriages  must  take  care  to  avoid  driving 
against  a  foot  passenger  who  is  crossing  the  road,  and,  on  the  other  hand, 
foot  passengers  in  crossing  the  road  are  bound  to  take  due  caution  in  avoid- 
ing  vehicles.  It  follows,  therefore,  that  in  order  to  sustain  an  action  for 
injury  sustained  by  the  negligent  driving  of  the  defendant,  the  injury 
must  have  been  caused  by  the  negligence  of  the  defendant  only,  without 
the  negligence  of  the  plaiutifiF  contributing  in  any  way  to  the  accident. 
"It  is  the  duty  of  a  person,"  said  Pollock,  C.  B.,  in  Williams  v.  Richards, 

5  Car.  &  K.  81,  "who  is  driving  over  a  crossing  for  foot-passengers  at  the 
entrance  of  a  street  to  drive  slowly,  cautiously,  and  carefully;  but  is  also 
the  duty  of  a  foot  passenger  to  use  due  care  and  caution  in  going  upou  such 
crossing  so  as  not  to  get  among  the  carriages  and  thus  receive  injury."  It 
is  the  duty  of  those  having  charge  of  highways  to  keep  them  reasonably 
safe  for  travel  by  night  as  well  as  by  day,  and  the  public  have  a  right  to 
presume  that  they  are  so:  Lutton  v.  Town  of  Vernon,  62  Conn.  1.  Hence, 
it  is  not  negligence  per  se  for  a  traveler  to  undertake  a  journey  upou  a  high- 
way on  a  very  dark  night,  nor  does  the  fact  that  he  allows  his  horses  ta 
choose  their  own  way  constitute  such  negligence:  Rector  v.  Pierce,  3  Thomp, 

6  C.  416.  But,  while  no  one  is  precluded  from  a  highway  by  his  knowl- 
edge of  its  defects,  such  knowledge  must  be  considered  in  passing  on  his 
ease,  which  must  increase  in  proportion  to  his  knowledge  of  the  risk:  Foster 
V.  Swope,  41  Mo.  App.  137;  Winner  r.  Oakland  Township,  158  Pa.  St  405. 
A  traveler  on  a  highway  is  bound  to  have  his  harness  and  carriage  in  good 
condition,  and  is  liable  for  any  damage  that  may  result  from  his  failure  ia 
this  respect.  It  is  negligence  on  his  part  not  to  have  good  tackle:  CotteriU 
V.  Starkey,  8  Car.  &  P.  691;  WeLih  v.  Lawrence,  2  Chit.  2G2;  Murdoch  r. 
Inhabitants  of  Wai-wick,  4  Gray,  178;  Smilh  v.  SmitJi,  2  Pick.  621;  13  Am. 
Dec.  464;  Johnson  v.  Small,  5  B.  Mon.  25. 

When  Onk  mat  Travel  upon  ant  Part  or  the  Road. — It  is  a  gen- 
eral rule  that  one  may  travel  upon  any  part  of  a  highway  not  occupied  at 
the  time  by  another;  or,  stated  in  diflFerent  language,  one  may  travel  in 
the  middle  or  on  either  side  of  the  traveled  road,  where  no  person  is  passing 
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or  aboat  to  pass  in  an  opposito  direction:  Palmer  t.  Barker,  II  Me.  388; 
Foiter  y.  Goddard,  40  Me.  64;  Dunham  v.  Raekliff,  71  Me.  346;  Johnton  r. 
Small,  6  B.  Mon.  25;  DanieU  r.  Clegg,  28  Mich.  32;  Wrinn  r.  Jone»,  111 
Ifaa*.  360;  Brooks  v.  Hart,  14  N.  H.  307;  Simmoruon  v.  SteUenmerf,  1  Edm. 
Sol.  Cu.  194;  Bolton  r.  Colder,  1  Watts,  360;  Athlon  r.  Heaven,  2  Esp.  533. 
"A  party  having  before  him  the  entire  road,  free  from  carriages  or  other 
•bstrnctiona,  and  having  no  notice  of  any  carriage  behind  him  in  season  to 
■top  or  to  change  his  conme  or  position,  is  at  liberty  to  travel  upon  such 
parta  of  the  way  aa  suits  his  convenience  or  pleasure,  and  no  l>laine  can  be 
imputed  to  him.  This  is  properly  inferable  from  the  statute":  Foiter  y. 
Ooddard,  40  Me.  64,  per  Teuney,  J.  Hence,  if  a  stagecoach  is  overturned 
by  accident  or  misfortune  in  a  highway,  and  a  passenger  is  thereby  injured 
without  any  negligence  or  defaalt  of  the  driver,  the  owner  of  the  coach  is 
not  liable,  there  being  no  other  carriages  at  the  time  on  the  road,  though 
the  accident  might  not  have  happened  had  the  driver  been  traveling  on  the 
left  aide  of  the  road  instead  of  the  right:  Athton  v.  Heaven,  2  £Up.  533. 

Bkarino  to  thb  Lsn  or  Right. — It  is  a  general  bat  not  always  a  bind- 
ing rule  in  England,  when  vehicles  meet  on  a  highway  and  the  drivers  wish 
to  pass  each  other,  that  each  party  must  keep  to  the  left:  Wade  r.  Carr,  2 
Dowl.  tc  R.  255.  Elliott,  in  his  work  on  Roads  and  Streets,  page  618,  says 
that  tha  rule  is  thus  stated  in  an  old  rhyme: 

"Tis  a  law  of  the  road. 
Though  a  paradox  quite. 
If  you  keep  to  the  left, 
You'll  always  be  right." 

This  ia  called  in  the  reports  the  law  or  rule  of  the  road,  and  was  introdaced 
for  general  convenience.  If  carriages  are  being  driven  on  a  narrow  road, 
or  where  accidents  may  happen,  the  rule  ought  to  be  adhered  to;  and  in 
driving  at  night  the  rule  ought  to  be  strictly  adhered  to,  and  never  departed 
from,  as  it  is  the  only  mode  by  which  accideuta  can  be  avoided:  Cruden  v. 
Fentham,  2  Esp.  685. 

In  this  country,  however,  the  reverse  is  the  rnle,  and  each  party,  npon 
meeting,  must,  except  in  some  special  cases,  bear  or  keep  to  the  right,  in* 
stead  of  to  the  left  as  in  England.  Each  is  bound  to  pass  to  the  right  of  the 
center  of  the  traveled  road.  Each  of  them,  in  passing,  must  use  ordinary 
care  and  caution.  If  one  of  them,  by  omitting  to  use  such  care  and  caution, 
is  injured  in  his  person  or  property,  he  is  without  legal  remedy;  and  if  he 
injures  the  other,  he  will  be  liable  to  him  in  damages:  Palmer  v.  Barker,  11 
Me.  338;  Kennard  r.  Burton,  26  Me.  39;  43  Am.  Dec.  249;  Wood  r.  Lw 
csrmb,  23  Wis.  287;  Simmonson  r.  SuUenmer/,  1  Edm.  Sel.  Gas.  194;  Wrinn 
T.  Jones,  111  Mass.  360;  DanieU  v.  Clegg,  28  Mich.  32;  Brooks  v.  Hart,  14 
N.  H.  307;  Shockley  r.  Shepherd,  9  Honst.  270;  Walkup  y.  May,  9  Ind.  App. 
409. 

The  statutory  rale  that  travelers  meeting  must  seasonably  tnm  to  the 
right  does  not  apply  when  one  vehicle  is  passing  along  one  street  and 
another  is  passing  into  that  street  from  a  cross-street:  Lovejoy  r.  Do- 
Ian,  10  Cush.  495;  Morse  v.  Sweenie,  15  111.  App.  486.  Nor  does  it  ap« 
ply  to  a  highway  formed  by  the  junction  of  two  streets  which  cross 
each  other  diagonally:  Norris  v.  Saxton,  158  Mass.  46;  nor  when  deep 
snow  is  on  the  ground:  Smith  v.  Dygert,  12  Barb.  613.  Neither  has  it  any 
application  to  the  uiceting  of  railroad  cars  with  common  vehicles  in  the 
■treeta  of  a  city:  Hegan  v.  EigMh  Avenue  B.  B.  Co.,  16  N.  Y.  380,  where 


Oct.  1893.]  RiEPK  V.  Eltinq.  369 

th«  plaintiff's  cart  was  stmck  by  the  defendant's  car  as  h«  was  turning  off 
th«  traok  to  the  left,  and  where  it  was  held  that  that  fact  did  not  of  itself 
put  the  plaintiff  in  the  wrong.  So,  where  there  is  no  statute  regulating 
the  manner  in  which  persons  shall  drive  when  they  meet  at  the  junction  of 
two  streets,  the  rale  of  the  common  law  applies,  and  each  person  must  us» 
reasonable  care  to  avoid  a  collision  adapted  to  the  place  and  the  circum* 
stances:  Oarrigan  v.  Berry,  12  Allen,  84;  Morse  v.  Sweenie,  15  111.  App.  486, 
The  circumstance  that  one  party  is  driving  a  light  team  and  the  other  » 
heavily  loaded  wagon  should  also  be  considered  in  determining  the  respect* 
ive  duties  of  the  parties,  as  the  former  is  bound  to  yield  the  way  to  tho 
latter:  Wrinn  v.  Jones,  111  Mass.  360.  Again,  under  a  statute  making  it 
the  duty  of  persons  meeting  and  passing  each  other  upon  the  public  high- 
way "  to  drive  to  the  right  of  the  middle  of  the  traveled  part  of  the  road 
•r  bridge,  when  practicable,  it  is  the  duty  of  one  who  cannot,  without  dif- 
ficnlty  or  danger,  turn  to  the  right  on  account  of  his  vehicle  being  heavily 
loaded,  or  by  reason  of  some  other  cause,  to  stop  a  reasonable  time  at  some 
eonvenient  part  of  the  road  to  enable  the  other  person  to  pass,  and  without 
any  request  from  him":  Kennard  v.  Burton,  25  Me,  39;  43  Am.  Dec.  249. 
The  statute  relating  to  persons  "traveling  with  carriages,"  etc.,  has  no  ap* 
plication  where  a  collision  occurs  between  two  teams  which  have  been  left 
in  the  highway  unattended:  Broult  v.  Hanson,  158  Mass.  17.  If  one  neg- 
ligently fails  to  give  his  share  of  the  road,  and  a  collision  and  damage  oc- 
enr  thereby,  or  if  damage  occurs  in  the  effort  to  avoid  a  collision,  he  must 
answer  for  his  negligence:  Walkup  v.  Afay,  9  Ind.  App.  409;  Shockley  v.  Shep^ 
herd,  9  Uoust.  270.  But  it  is  held  in  Brember  v.  Jones  (N.  H.,  decided  March 
17,  1893),  that  a  failure  to  turn  to  the  right  of  the  traveled  part  of  a  high- 
way,  which  the  statute  makes  it  one's  duty  to  do  on  meeting  another,  so 
that  the  latter  may  "pass  with  his  vehicle  without  interference,"  does  not 
make  the  former  liable  for  a  collision  if  the  latter  could  hare  avoided  it  by 
the  exercise  of  ordinary  care. 

If  a  person  driving  on  a  highway  meets  another  driver  who  does  not 
torn  out  as  required  by  statute,  thus  compelling  the  former  to  drive  upon 
the  side  of  the  road,  and  he  is  injured  by  colliding  with  a  post  in  the  high- 
way standing  outside  of,  but  near  to,  the  traveled  part  thereof,  he  cannot 
recover  against  the  town  for  alleged  defects  in  the  highway  eaused  by  th» 
town's  negligence,  though  he  can  maintain  an  action  against  the  other 
driver.  In  such  a  case  the  negligence  of  a  responsible  agent,  intervening 
between  the  defendant's  negligence  and  the  injury  suffered,  breaks  the 
oasual  connection  between  the  two.  If,  however,  the  intervening  act  or 
negligence  is  a  natural  or  probable  result  of  the  original  negligence,  the  lat- 
ter will  be  regarded  as  the  proximate  cause  of  the  injury:  Mahogany  r. 
Ward,  16  R  L  479;  27  Am.  St  Rep.  753.  If  a  traveler  cannot  safely  turn 
to  the  right  on  meeting  another  vehicle,  the  law  will  not  hold  him  guilty  of 
negligence  for  not  undertaking  impossibilities:  Johnson  r.  Small,  5  B.  Mon. 
26,  28.  If  a  heavily  loaded  team  cannot  pass  a  lighter  one,  it  should  stop 
a  reasonable  time  for  the  other  to  pass:  Kennard  v.  Burton,  25  Me.  39;  43 
Am.  Dec.  249;  Brooks  r.  Hart,  14  N.  H.  307;  but  ordinary  care  does  not 
necessarily  require  one  to  stop  a  buggy  for  a  heavier  vehicle  to  pass:  Wood 
T.  Luscomb,  23  Wis.  287.  The  rule  requiring  persons  meeting  on  a  high- 
way to  keep  to  the  right  of  the  center  of  the  worked  part  of  the  road  does 
not  apply  in  the  winter  season,  when  the  depth  of  the  snow  renders  it  difficult 
or  impossible  to  ascertain  where  the  center  of  the  worked  part  of  the  road  is. 
XM.  ST.  &Kr.,  VOJU  XLVIII.-2i 
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In  Bach  a  ease  the  center  of  the  road  is  the  center  of  the  beaten  or  traveled 
track,  without  reference  to  the  worked  part  of  the  road:  Smith  r.  Dygert,  IS 
Barb.  613.  Under  a  statute  requiring  all  persons  meeting  each  other  on 
any  turnpike  road  or  public  highway  to  drive  their  carriages  to  the  right 
of  the  center  of  the  road,  they  must  keep  to  the  right  of  the  center  of  the 
w^orked  part  of  the  road.  It  is  not  the  center  of  the  smooth  or  most  trav- 
«led  part  of  the  road  which  is  the  dividing  line,  but  the  center  of  the  worked 
part,  although  the  whole  of  the  smooth  or  most  traveled  part  may  be  upon 
one  side  of  that  center:  Earing  v.  Lamingh,  7  Wend.  185.  The  "  traveled 
part  of  the  road,"  mentioned  in  the  statute,  refers  to  that  part  which  is 
worked  for. traveling,  and  is  not  confined  simply  to  the  part  of  the  road 
tnostly  used  in  traveling:  Daniels  v.  Cleg^,  28  Mich*.  32,  A  statute  requir- 
ing drivers  of  vehicles  to  turn  to  the  right  when  they  meet  on  the  highway 
does  not  absolutely  bar  one  who  turns  to  the  loft  from  the  right  from  re< 
covering  for  an  injury  caused  by  a  defect  of  the  highway  on  that  side,  though 
Buch  turning  to  the  left  would  be  a  strong  circumstance  for  the  court  to 
consider  in  determining  whether  the  party  acted  with  reasonable  care: 
O'Neil  V.  Town  of  Bait  Windsor,  63  Conn.  150.  One  may,  from  motives  of 
courtesy,  or  for  other  reasons,  waive  his  right  to  have  another  observe  the 
rule  of  the  road  to  turn  to  the  right  upon  meeting  each  other,  but  is  not 
bound  to  do  so.  The  fact,  however,  that  he  does  waive  this  right,  and 
drives  into  a  dangerous  place  in  the  highway,  whereby  he  is  injured,  affords 
no  excuse  to  a  wrongdoer  who  caused  the  dangerous  place  to  exist.  Hence, 
the  injured  party,  if  free  from  negligence,  and  otherwise  entitled  to  recover, 
may  recover  from  such  wrongdoer:  Atlanta  Street  B.  R.  Co.  v.  Walker,  93  Qa. 
462,  showing  that  the  rule  of  the  road  "  exists  for  the  benefit  of  travelers,  and 
not  for  the  behoof  of  one  .who  has  wrongfully  caused  a  bad  condition  of 
the  road  or  street."  The  proper  mode  of  applying  a  statute  giving  treble 
damages  to  the  driver  of  a  vehicle  who  is  injured  by  the  neglect  of  any  per- 
son meeting  him  on  the  highway  to  turn  to  the  right  is  for  the  jury  to 
bring  in  a  verdict  for  single  damages,  and  for  the  court  to  render  judg- 
ment for  treble  the  amount;  but  the  plaintiff  is  not  entitled  to  the  statu- 
tory threefold  damages  unless  it  sufficiently  appears  that  the  verdict  was 
founded  upon  a  violation  of  the  statute  by  the  defendant:  Broschart  T. 
7'utffe,  59  Conn.  1. 

CasTOU  AMD  Statutks. — In  England  the  law  of  the  road  has  been  estab- 
lished by  custom;  but  in  the  United  States  it  has  generally  been  established 
by  statutory  enactment.  The  design  of  such  laws  is  to  prevent  travelers 
when  going  on  the  road  in  opposite  directions  from  obstructing  each  other, 
or  so  interfering  as  to  produce  injury  or  expose  them  to  danger:  Palmer  v. 
Barker,  11  Me,  338.  The  statutes  as  to  this  matter  generally  provide  that, 
when  parties  driving  vehicles  meet  on  a  highway,  each  shall  turn  or  bear  to 
the  right,  so  that  the  other  may  pass  in  safety.  There  is  no  doubt  that  a 
person  traveling  with  a  vehicle  in  a  highway  has  a  right,  when  meeting 
another  with  a  vehicle,  to  presume  that  the  latter  will  comply  with  a  stat- 
ute requiring  persons  coming  from  opposite  directions  to  turn  to  the  right 
of  the  traveled  part  of  the  road:  Daniels  v.  Clegg,  28  Mich.  32;  Wood  v.  Lus. 
comb,  23  Wis.  2S7.  Such  a  statute  enacts  a  general  rale  by  which  the  use 
of  highways  shall  be  regulated  to  avoid  injuries,  and  to  prescribe  duties  and 
fix  liabilities.  But,  while  such  a  statute  prescribes  a  general  rule,  it  does 
not  undertake  to  define  what  may  be  the  duties  and  liabilities  of  traveler* 
under  all  possible  circumstances.  Hence,  one  cannot  remain  stubbornly  and 
doggedly  upon  the  right  of  the  traveled  part  of  the  highway,  and  wautonlj 
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produce  a  collision,  which  a  slight  change  of  position  would  have  avoided: 
O'Malley  v.  Dorn,  7  Wis.  236;  73  Am.  Dec.  403;  Parker  v.  Adams,  12  Met. 
415;  46  Am.  Dec.  694;  Smith  v.  Gardner,  11  Gray,  418.  Any  violation  of 
the  statute  will  undoubtedly  subject  the  offender  to  the  penalty  imposed  by 
the  law:  Sim.monson  v.  Stellenmerf,  1  Edm.  Sal.  Cas.  194;  and  if  his  disre* 
gard  of  its  provisions  caused  the  collision  and  injury,  he  might  be  made  lia- 
ble for  the  loss  sustained  in  consequence  of  his  illegal  act:  Johnson  v.  Small, 
6  B.  Mon.  25,  27;  but  a  liability  for  the  penalty  prescribed  by  the  statute 
does  not  fasten  upon  the  defendant  such  a  liability  for  damages  arising  from 
the  collision  that  he  is  precluded  from  setting  up  the  defense  that  the  acci< 
dent  was  caused  by  the  plaintiff's  own  neglect:  Simmonson  v.  Stellenmerf,  I 
Edm.  Sel.  Cas.  194.  The  rule,  therefore,  in  an  action  to  recover  damages 
•ansed  by  a  collision  on  a  highway  is  that  the  burden  of  proof  is  upon  the 
plaintiff  to  show,  not  only  negligence  and  misconduct  on  the  part  of  the 
defendant,  but  also  ordinary  care  and  diligence  on  his  own  part:  Danieh  v. 
Clegg,  28  Mich.  32;  Kennard  v.  Britton,  25  Me.  39;  43  Am.  Dec.  249;  Parker 
T.  Adams,  12  Met.  416;  46  Am.  Dec.  694;  Brooks  v.  Hart,  14  N.  H.  307; 
Spofford  7.  Harlow,  3  Allen,  176.  The  fact  that  the  plaintiff  was  on  the 
wrong  side  of  the  road  at  the  time  of  the  accident,  or  that  he  was  violating 
Mome  other  provision  of  law,  as  by  letting  his  horse  and  wagon  stand  in  the 
center  of  the  street,  will  not  preclude  a  recovery  for  damages  caused  by  the 
collision  if  it  was  not  directly  occasioned  by  any  fault  of  his  own:  Spofford 
V.  Harlow,  3  Allen,  176;  Neanow  v.  Uttech,  46  Wis.  581.  But  he  would,  of 
eoarse,  be  chargeable  for  any  injury  flowing  exclusively  from  his  conduct  in 
being  on  the  wrong  side  of  the  road,  or  in  violating  any  other  provision  of 
law.  If,  by  reason  of  placing  himself  in  such  a  position,  he  cannot  accord 
to  others,  having  occasion  to  use  the  highway,  their  legal  rights,  it  would 
be  legal  negligence.  As  said  in  Brooks  v.  Hart,  14  N.  H.  307,  312:  "If  a 
party,  in  traveling,  voluntarily  goes  upon  the  prohibited  side  of  the  way, 
and  from  the  size  or  character  of  his  team  or  vehicle,  or  state  of  the  road, 
should  be  unable  to  surrender,  to  such  as  he  might  meet,  the  portion  of  the 
way  to  which  they  were  entitled,  the  fact  that  he  could  not  yield  the  way 
might  not,  and  probably  would  not,  furnish  a  legal  excuse  exonerating  him 
from  liability  for  an  injury  sustained  by  one  in  passing,  who  was  in  nowise 
in  fault.  The  wrong  would  consist  in  placing  himself  where  he  might  be 
the  occasion  of  the  injury  which  has  resulted — that  is,  on  the  prohibited 
side  of  the  way.  It  would  be  legal  fault  in  him  to  be  found  there  occupyo 
ing  that  part  of  the  way  belonging  for  the  time  to  another,  as  against  him. 
His  inability  to  leave  the  part  of  the  way  voluntarily  occupied  would  not 
form  a  valid  excuse  exonerating  him  from  liability  for  the  injury  sustained 
by  another  by  reason  of  such  occupancy.  But  the  traveler,  whose  part  of 
the  way  is  trenched  upon  by  another,  cannot,  for  that  reason,  carelessly 
and  imprudently  rush  upon  the  party  or  his  team  or  vehicle,  and,  if  he  sus- 
tain an  injury,  recover  damages  therefor.  He  may  probably  attempt  to 
pass,  if  such  attempt  would  be  reasonably  safe  and  prudent.  If  otherwise, 
he  must  delay,  and  seek  redress  for  the  detention,  if  damage  result  there- 
from. But  if,  in  a  prudent  attempt  to  pass,  he  sustain  injury,  we  see  no 
reason  to  doubt  that  the  law  would  give  redress." 

In  Parker  v.  Adams,  12  Met.  415,  46  Am.  Dec.  694,  an  action  was  brought 
to  recover  damages  alleged  to  have  been  sustained  by  the  plaintiff  by  rea- 
son of  the  negligence  and  carelessness  of  the  defendant's  servant,  and  it  wai 
contended  that  it  might  be  maintained  by  virtue  of  the  provision  of  the 
statute  requiring  every  traveler  meeting  another  on  a  highway  to  season- 
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ably  drive  his  cnrriage  or  other  vehicle  to  the  right  of  the  middle  of  the 
traveled  part  of  the  road,  so  that  the  respective  carriage!  or  other  vehiclea 
might  paas  each  other  without  interference;  and  the  further  provision  that 
•very  person  offeiidiug  against  the  preceding  provision  should  ba  liable 
to  any  party  for  all  damages  sustained  by  reason  of  such  offense.  It  waa 
insisted  that  the  defendant  being  on  the  wrong  side  of  the  road,  in 
violation  of  the  provisions  of  the  statute,  was  at  all  events  liable  for  all 
damages  occasioned  thereby,  notwithstanding  any  negligence  on  the  part 
of  the  plaintiff.  But  this  position  was  considered  by  the  court  to  be  unteu* 
able,  and  Dewey,  J.,  said:  "The  defendant  in  the  case  at  bar  was  in  no 
more  fault  from  being  on  the  wrong  side  of  the  road  than  the  party  who  ob- 
structs the  highway  in  violation  of  law,  or  the  town  which  has,  in  direct 
violation  of  the  statute,  neglected  to  keep  the  highway  in  safe  and  conve* 
nient  repair.  In  both  those  cases,  the  parties  have  acted  in  violation  of 
law,  and  are  liable  to  be  prosecuted  criminally  therefor;  but  a  responsibility 
to  a  private  person  does  not  necessarily  result  therefrom.  The  traveler  on 
the  public  highway  is  not,  with  foolhardiness,  as  it  is  sometimes  termed,  to 
rush  into  danger  because  his  fellow-traveler  or  the  town  haa  wrongfully 
given  him  the  opportunity  to  receive  an  injury.  On  the  contrary,  he  must 
use  ordinary  care  and  prudence  to  avoid  an  injury  that  might  otherwise 
result  from  the  defaults  of  others.  The  rule  which  I  have  stated  applies 
with  full  force  to  an  obstruction,  or  exposure  to  a  collision,  occasioned  by 
another's  traveling  on  the  wrong  side  of  the  road.  And  it  is  of  practical 
importance  that  it  should  be  so,  as,  from  the  very  nature  of  the  case,  trav- 
elers will  frequently  be  found  upon  the  side  of  the  road  interdicted  by  the 
statute.  The  traveler  may  well  occupy  any  part  of  the  road  if  no  other 
person  is  occupymg  any  portion  of  it.  When,  by  reason  of  meeting  another 
traveler,  the  occasion  requires  it,  he  must  seasonably  turn  to  the  right. 
The  law  imposes  this  duty;  but  his  disregard  of  that  duty  will  not  justify 
the  traveler  who  may  be  on  the  proper  side  of  the  road,  in  voluntarily  or 
carelessly  permitting  himself  to  be  injured,  either  in  his  person  or  property, 
and  then  seeking  to  recover  damages  therefor  of  his  fellow- traveler,  who 
was  wrongfully  on  the  left  of  the  center  of  the  road." 

Negligenck. — It  is  the  duty  of  both  parties  who  meet  each  other  with 
vehicles  on  a  highway  to  exeroise  ordinary  care  to  avoid  collision  or  injury: 
Chaplin  V.  Hatves,  3  Car.  &  P.  554;  Turley  v.  Thomas.  8  Car.  &  P.  103; 
Wayde  v.  Carr,  2  Dowl.  &  R.  255;  Palmer  v.  Barker,  11  Me.  338;  Brooks  v. 
Bart,  14  H.  R.  307;  Spofford  v.  Harlow.  3  Allen,  176;  Washburn  v.  Tracy, 
2  D.  Chip.  128;  15  Am.  Dec.  661;  Baker  v.  Fehr,  97  Pa.  St.  70;  Walkup  v. 
May,  9  Ind.  App.  410.  And  a  person  lawfully  using  a  public  highway  has 
a  right  to  assume  that  a  fellow-traveler  will  exercise  ordinary  care  and 
prudence,  and  to  govern  his  own  conduct  in  determining  his  nse  of  the  road 
accordingly.  This  assumption  he  may  rely  on,  not  to  justify  carelessness 
on  bis  own  part,  but  to  warrant  him  in  pursuing  his  business  in  a  conve- 
nient manner:  Harpell  v.  Curtis,  1  E.  D.  Smith,  78;  DanieU  v.  Clegg,  28 
Mich.  32;  Baker  v.  Fehr,  97  Pa.  St.  70;  Byrne  v.  Knickerbocker  Ice  Co.,  24 
Jones  &  S.  337:  Wood  v.  Luscomb,  23  Wis.  287.  The  cause  of  action  of  the 
party  injured  arises  from  the  negligence  of  the  other,  and,  as  in  other  ac- 
tions for  negligence,  it  is  incumbent  upon  him  to  prove  negligence  upon  the 
defendant's  part  as  the  proximate  cause  of  the  injury,  and  freedom  from 
contributory  negligence  upon  his  own  part.  The  plaintiff  must  prove  that 
the  injury  complained  of  was  caused  solely  by  the  fault  of  the  defendant 
or  his  servants.     II  any  other  cause  contributed  to  produce  the  injury  ba 
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eannot  recorer:  Bigelow  r.  Reed,  51  Me.  325;  WaVcuTp  v.  May,  9  Ind.  App. 
409,  410;  Baker  v.  Fehr,  97  Pa.  St.  70;  DanieU  t.  Clegg,  28  Mich.  32. 
What  is  negligence  and  what  is  ordinary  care  must  be  submitted  to  ths 
jury  if  there  is  any  dispute  or  reasonaljle  doubt  as  to  the  facts  claimed  to 
establish  the  alleged  negligence,  or  as  to  the  just  inferences  to  be  drawn 
therefrom.  If,  however,  the  facts  are  admitted  or  ascertained,  it  is  the 
province  of  the  court  to  declare  the  law  thereon:  Baker  v.  Fehr,  97  Pa.  St, 
70.  The  burden  of  proof  in  an  action  to  recover  damages,  caused  by  a  col- 
lision on  a  highway,  is  upon  the  plaintiff  to  show,  not  only  negligence  and 
misconduct  on  the  part  of  the  defendant,  but  also  ordinary  care  and  dili- 
gence on  his  own  part:  DanieU  v.  Clegg,  28  Mich.  32.  In  determining  the 
question  of  defendant's  negligence  in  such  cases,  it  is  not  error  to  instruct 
the  jury  that  '*  they  must  bring  to  bear  upon  the  question  their  own 
knowledge  and  judgment,"  with  the  added  qualification  that  they  must  ex- 
amine all  the  testimony,  all  the  circumstances,  and  then  apply  their  own 
judgment  and  good  sense:  Neanow  v.  Uttech,  46  Wis.  581.  The  true  ques- 
tion in  respect  to  negligence  is,  not  whether  the  party  "  exercised  his  best 
judgment  under  the  circumstances,"  but  whether  he  exercised  "such  care 
as  the  great  majority  of  mankind  observe  in  the  transactions  of  human  life"t 
Neanow  v,  Uttech,  46  Wis.  581.  If  two  alternatives  are  presented  to  a  trav- 
eler upon  the  highway  as  modes  of  escape  from  collision  with  an  approach- 
ing traveler,  either  of  which  might  fairly  be  chosen  by  an  intelligent  and 
prudent  person,  the  law  will  not  hold  him  guilty  of  negligence  for  taking 
either.  It  is  not  a  question  of  law,  except  in  extreme  cases  and  where  the 
facts  are  undisputed,  which  alternative  he  should  select,  but  a  question  for 
the  jury  whether  in  making  his  selection  he  acted  with  ordinary  care:  LoT' 
rabee  v.  Sewall,  66  Me.  376. 

A  party  is  not  entitled  to  redress  for  an  injury  sustained  in  meeting  and 
passing  another  on  the  highway,  if  his  own  negligence  contributed  to  the 
injury,  though  the  other  party  failed  to  use  ordinary  care:  Washburn  v. 
Tracy,  2  D.  Chip.  12S;  15  Am.  Dec.  661;  Brooks  v.  Hart,  14  N.  H.  307; 
Kennard  v.  Burton,  25  Me.  39;  43  Am.  Dec.  249;  Bigelow  v.  Reed,  51  Me. 
325;  Belton  v.  Baxter,  54  N.  Y.  245;  13  Am.  Rep.  578;  Wool/ v.  Beard,  8 
Car.  &  P.  373;  Simmonson  v.  Stellenmerf,  1  Edm.  Sel.  Cas.  194;  Walkup  v. 
May,  9  Ind.  App.  410;  Parker  v.  Adains,  12  Met.  415;  46  Am.  Dec.  694; 
Wood  V.  Luscomb,  23  Wis.  287.  On  the  other  hand,  although  the  party 
injured  failed  to  use  ordinary  care,  yet,  if  such  failure  did  not  contribute  to 
produce  the  injury,  he  may  recover:  Kennard  v.  Burton,  25  Me.  39;  43  Am, 
Dec.  249.  The  doctrine  of  contributory  negligence  does  not  apply  where 
one  without  his  own  fault  is,  through  the  negligence  of  another,  put  in  such 
apparent  peril  as  to  cause  in  him  terror,  loss  of  self-possession,  and  bewilder- 
ment, and  who,  in  attempting  to  escape,  puts  himself,  by  reason  of  such 
confusion  of  mind,  in  a  more  dangerous  position,  and  is  injured.  Thus,  if  a 
fire  marshal  going  to  a  fire  is  driving  immoderately  when  he  turns  around  a 
corner,  and  the  driver  of  a  vehicle  is  going  at  a  moderate  rate  of  speed,  and 
a  collision  occurs  at  the  intersection  of  the  two  streets,  and  the  only  fault 
attempted  to  be  imputed  to  the  driver  is  that  at  the  moment  he  saw  the 
marshal  coming  around  the  corner  he  failed  to  turn  his  horses  to  one  side  so 
M  to  avoid  the  collision  that  followed,  and  the  evidence  shows  that  the  driver 
was  frightened,  his  putting  himself  in  a  more  dangerous  position  is  not,  in 
law,  such  contributory  negligence  as  will  prevent  him  from  recovering  for 
the  injury  resulting  from  the  collision:  Morse  v.  Sweenie,  15  III.  App.  486. 

If  Qegligence,  in  case  of  coUisiou  between  travelers  on  the  highway,  is  aot 
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a  necessary  inference  from  the  fact*  in  evidence,  it  Ib  proper  to  submit  the 
question  to  the  jury,  and  is  improper  to  take  it  from  them:  Rand  v.  Symtt 
162  Mass.  163;  Neanoio  r.  UtUch^  46  Wis.  681;  Wrinn  r.  Jonu,  111  Mass. 
360;  Kendall  ▼.  Kendall,  147  Mass.  482;  Fox  ▼.  Sackett,  10  Allen,  536;  87 
Am.  Dec.  682;  Simmonaon  v.  SUllenmerf,  1  Edm.  Sel.  Cas.  194;  Palmer  ▼. 
Barker,  11  Me.  338;  BroachaH  v.  TuUle,  59  Conn.  1;  Wood  v.  Ltucomb,  2S 
Wis.  287;  Origgs  v.  Fleckenstein,  14  Minn.  81;  100  Am,  Dec.  199;  Byrne  r. 
Knickerbocker  Ice  Co.,  24  Jones  k  S.  337;  Wayde  v.  Carr,  2  Dowl.  &  R.  265; 
Lloyd  y.  Ogleby,  6  Com.  B.,  N.  S.,  667.  Where  persons  are  knocked  dowa 
on  a  hii{hway  by  another's  horses,  and  are  injured  or  killed,  the  judge  ia 
not  warranted  in  leaving  the  case  to  the  jury  unless  there  is  proof  of  welU 
defined  negligence  on  the  part  of  the  defendant.  Some  evidence  merely 
of  negligence  on  his  part  is  not  sufBcient.  If  the  evidence  given  is  equally 
consistent  with  there  having  been  no  negligence  on  the  part  of  the  defend* 
ant  as  with  there  liaving  been  negligence,  it  is  not  competent  for  the  judg* 
to  leave  it  to  the  jury  to  find  either  alternative.  Such  evidence  must  be 
taken  as  amounting  to  no  proof  of  negligence.  Thus,  in  an  action  for  in* 
juries  sustained  through  being  run  over  by  a  vehicle  driven  by  a  servant  of 
the  defendant,  evidence  that  he  might  have  seen  the  plaintiff  in  time  to  pall 
up,  if  he  had  not  been  looking  at  his  horses  owing  to  the  want  of  a  "skid  " 
in  going  downhill,  was  held  sufficient  evidence  of  negligence  on  the  defend* 
ant's  part;  and,  though  there  was  some  negligence  on  the  part  of  the  servant 
in  crossing  the  road,  it  was  held  that  the  defendant  was  liable  if  his  servant, 
by  the  exercise  of  reasonable  care,  could  have  seen  the  deceased,  and  avoided 
the  accident:  Springett  v.  Ball,  4  Fost.  &  F.  472.  But,  upon  the  fawjts  in 
Cotton  V.  Wood,  8  Com.  K,  N.  S.,  568,  a  nonsuit  was  ordered.  There  tha 
deceased  endeavored  to  cross  the  road,  and  had  crossed  the  line  of  direction 
in  which  the  defendant's  omnibus  was  proceeding,  when,  alarmed  at  the 
approach  of  some  other  vehicle,  she  turned  back  and  endeavored  to  regain 
the  pavement  on  the  side  from  which  she  had  started,  and,  in  so  doing,  waa 
knocked  down  by  the  defendant's  horses  and  killed.  The  night  was  dark, 
and  it  was  snowing  fast,  but  the  streets  were  well  lit  by  gas  lamps.  Th« 
omnibus  was  proceeding  at  an  ordinary  pace  and  was  on  its  proper  side. 
The  driver  saw  the  woman  cross  the  road  clear  of  his  omnibus,  but  at  the 
moment  she  attempted  to  recross  he  had  turned  his  head  to  speak  to  the 
conductor,  and  was  not  aware  of  the  danger  of  the  deceased  until  it  was  to« 
late.     Hence,  the  nonsuit. 

Being  on  Wrong  Side  of  the  Road  as  Evidencb  oj  Negligenok. — 
A  person  driving  a  carriage  is  not  bound  to  keep  on  the  regular  side  of  tha 
road;  but,  if  he  does  not,  he  must  use  more  care  and  keep  a  better  lookout 
to  avoid  collision  than  would  be  necessary  if  he  were  on  the  proper  part  of 
the  road:  PluckweU  v.  WiUon,  6  Car.  &  P.  375.  In  England,  the  law  or 
usage  of  the  road  is  not  the  criterion  of  negligence  with  respect  to  negli- 
gent driving.  Hence,  if  the  defendant's  carriage  is  on  the  wrong  side  of 
the  road,  and  in  attempting  to  pass  on  the  near  instead  of  the  off  side,  in 
that  country,  the  plaintiff  sustains  damages,  it  is  for  the  jury  to  decide  tha 
question  of  negligence  without  regard  to  the  law  of  the  road:  Wayde  v.  Carrt 
2  DowL  it,  R.  255.  In  this  case  the  defendant's  carriage  was  on  the  wrong 
aide  of  the  road,  and  the  driver,  in  attempting  to  pass  a  hackney  coaoh 
which  interposed  between  the  carriage  and  the  plaintiff's  gig,  on  the  near 
instead  of  the  off  side,  injured  the  plaintiff.  The  court  said  that  "what- 
ever might  be  the  law  of  the  road,  it  was  not  to  be  considered  as  inflexibla 
and  imperatively  governing  a  case  of  this  description.     In  tha  erowdetl 
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•treets  of  a  metropolis,  where  this  accident  happened,  situations  and  cir- 
cnmstances  might  frequently  arise  where  a  deviation  from  what  is  called 
the  law  of  the  road  would  not  only  be  justifiable,  but  absolutely  necessary. 
The  question  in  this  case  is  a  question  of  negligence.  Of  this  the  jury  were 
the  best  judges;  and  independently  of  the  law  of  the  road  it  was  their 
province  to  determine  whether  the  accident  arose  from  the  negligence  of  tha 
defendant's  servant."  If  parties  meet  on  a  sudden,  the  party  on  the  wrong 
side  should  be  held  answerable  for  the  injury  that  may  happen,  unless  it 
clearly  appears  that  the  party  on  the  right  side  had  ample  means  and 
opportunity  to  prevent  it:  Choplin  v.  Jfawes,  3  Car.  &  P.  554;  and  if  the 
driver  of  a  carriage  sees  a  horseman  coming  furiously  on  its  wrong  side  it  is 
the  duty  of  the  driver  of  the  carriage  to  give  way  and  avoid  an  accident, 
although  in  so  doing  he  goes  a  little  on  what  would  otherwise  be  his  wrong 
•ide  of  the  road:  Tarley  v.  Thomas,  8  Car.  &  P.  103. 

The  mere  act  of  driving  on  the  wrong  side  of  a  highway  is  not  conclusive 
evidence  of  negligence  in  an  action  to  recover  damages  for  a  collision  between 
vehicles,  for,  notwithstanding  the  driver's  statutory  duty  to  turn  to  the 
right  when  meeting  another  vehicle,  he  has  the  right  to  be  upon  any  part  of 
the  highway,  and  his  negligence  must  necessarily  arise  out  of  his  effort,  or 
want  of  effort,  to  avoid  a  collision  when  another  team  meeting  him  is  about 
to  pass:  Brooks  v.  Hart,  14  N.  H.  307;  Meservey  v.  Lockett,  161  Mass.  332; 
Smith  V,  Gardner,  11  Gray,  418;  Wrinn  v.  Jones,  111  Mass.  360;  Lloyd  r. 
Ogkhy,  6  Com.  B.,  N.  S.,  667;  Simmonton  v.  Stellenmerf,  1  Edm.  Sel.  Cas. 
194;  Wood  v.  Luscomh,  23  Wis.  287.  Though  one  is  on  the  left  or  wrong 
tide  of  the  road,  another  in  passing,  or  attempting  to  pass,  cannot  care- 
lessly  or  imprudently  rush  upon  him  or  his  vehicle,  and  if  he  does  so  and 
occasions  damages  the  left-hand  man  may  sustain  an  action  therefor:  Brooka 
T.  Hart,  14  N.  H.  307;  Spofford  v.  Harlow,  3  Allen,  176;  Smith  t.  Gardner, 
11  Gray,  418;  Parker  v.  Adams,  12  Met.  415;  46  Am.  Dec.  694. 

Such  cases  rest  upon  the  principle  that,  though  the  plaintiff  is  violating 
the  law,  his  right  of  recovery  to  the  action  is  independent  of  his  unlawful 
act.  "A  party, "says  Chapman,  J.,  in  Spofford  v.  Harlow,  3  Allen,  176, 
"  may  be  acting  in  violation  of  some  particular  statute  and  still  be  under 
the  general  protection  of  the  law.  A  third  person  has  no  right  merely 
because  he  is  thus  in  fault  to  run  into  him  and  injure  him  carelessly  and  reck- 
lessly": See,  also,  Parker  v.  Adams,  12  Met.  415;  46  Am.  Dec.  694. 

If  a  traveler,  however,  is  driving  fast  in  the  night-time,  and  on  the  wrong 
■ide  of  the  road,  it  is  no  excuse  for  him  that  he  did  not  have  time,  after  dis. 
covering  an  approaching  carriage,  to  turn  out:  Simmonton  v.  Stellenmerf,  1 
Edm.  Sel.  Ceis.  194.  But  an  action  for  an  injury  received  from  a  collision 
of  carriages  passing  on  a  public  road  cannot  be  maintained  by  a  party  who 
was  guilty  of  negligence  at  the  time  of  the  collision,  although  the  other 
party  was  also  guilty  of  negligence,  and  was  on  the  wrong  side  of  the  road: 
Parker  v.  Adams,  12  Met.  415;  46  Am.  Dec.  694.  Ordinarily,  if  a  traveler 
is  upon  that  part  of  the  traveled  way  appointed  to  him  by  the  statute,  and, 
while  using  ordinary  care  and  prudence,  sustains  an  injury  by  a  collision 
with  the  vehicle  of  another,  who  refuses  to  turn  out,  and  who  is  found  with 
his  vehicle  upon  that  part  of  the  way  to  which  he  has  not  the  statutory  right, 
the  individual  who  has  thus  sustained  an  injury  has  a  cause  of  action  against 
the  other:  Brooks  v.  Hart,  14  N.  H.  307;  Sfiockley  v.  S/iepherd,  9  Houst.  270. 
Under  the  decisions  and  statutes  requiring  travelers  to  turn  to  the  right 
upon  meeting  each  other  on  a  public  highway,  the  most  that  can  be  said 
when  a  party  is  found  upon  the  wrong  side  of  the  road  is  that  it  is  only 
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prima  faeie  eridsnoe  of  negligence,  and  not  conclusive:  See  principal  caae; 
Smith  V.  Oardner,  11  Gray,  418;  Wrinn  ▼.  Jonen,  111  Mass.  360;  Lloyd  T. 
Ogleby,  6  Com.  B.,  N.  S.,  667.  In  Meaervey  v.  Lockett,  161  Mass.  332,  it  ii 
held  that  the  act  of  driving  on  the  left  of  the  center  of  a  road  sixty  feet 
wide  is  not  an  act  of  negligence  in  itself,  and  does  not  even  tend  to  show 
negligence  or  a  Tiolation  of  the  law  of  the  road  on  the  part  of  the  driver 
•8  against  another  person  crossing  the  road  on  foot  who  U  accidentally  in- 
jured by  him. 

HORSBMKN   AND    FoOTHBIT — LlOHT  AND  HbAVT   VEHICLES. — It  is  ft  ml* 

•auctioned  by  common  consent  and  immemorial  usage  that  a  horseman 
should  yield  the  traveled  part  of  the  road  to  a  wagon:  Wanhhurn  v.  Tracy, 
2  D.  Chip.  128,  136;  15  Am.  Dec.  661,  664.  A  traveler  on  horseback,  meet- 
ing another  horseman  or  a  vehicle  on  a  public  highway  in  this  country  it 
not  required  to  turn  out  in  any  particular  direction  to  avoid  a  collision.  All 
that  is  required  is  prudent  care  under  existing  circumstances:  Dudley  T. 
Bollea,  24  Wend.  465.  But  in  Eugland  the  rule  of  t^  road  aa  to  keeping 
the  proper  side  applies  to  saddle  horses  as  well  as  carriages;  and  if  a  car- 
riage and  a  horse  are  to  pass,  the  carriage  must  keep  fts  proper'side,  and  ■• 
must  the  horse.  Yet,  if  the  driver  of  a  carriage  is  on  his  proper  side,  and 
■eea  a  horse  coming  furiously  on  its  wrong  side  of  the  rO&d,  it  ia  the  duty  of 
the  driver  of  the  carriage  to  give  way  and  avoid  an  accident,  although  in 
doing  so  he  must  go  a  little  on  what  would  otherwise  be  his  wrong  side  of 
the  road:  Turley  v.  Thomas,  8  Car.  k  P.  103.  A  horseman  cannot  compel 
a  teamster  having  a  heavy  load  to  turn  out  of  the  beaten  track  if  there  ia 
■ufficient  room  to  pass:  Beach  v.  Parmeter,  23  Pa.  St.  196.  And  thia  prin- 
ciple is  also  applied  as  between  light  and  heavy  vehicles:  Beach  r.  Parmeter, 
23  Pa.  St  196;  Qrier  v.  Sampson,  27  Pa.  St.  183. 

A  footman  has  the  right  to  use  a  carriageway  as  well  as  the  sidewalk,  and 
walking  in  the  carriageway  is  not  prima  facie  evidence  of  want  of  ordinary 
care,  nor  will  negligence  be  inferred  from  that  fact  alone:  Coombs  v.  Pur. 
rington,  42  Me.  332;  Boss  v.  Litton,  5  Car.  &  P.  407.  Even  a  paralytic  has 
the  right  to  walk  in  the  road,  and  is  entitled  to  have  persous  driving  car- 
riages  along  the  road  exercise  reasonable  care  to  avoid  injuring  him:  Bon 
V.  Litton,  5  Car.  k  P.  407.  Tlie  rights  of  footmen  in  the  public  streets  are 
equal  with  those  of  persons  mounted  on  horseback  or  driving  in  carriages: 
Stringer  v.  Frost,  116  lud.  477;  9  Am.  St.  Kep,  875,  and  monographic  note 
thereto  discussing  the  rights  of  foot  passengers.  A  footman  has  a  right  to 
cross  the  road,  and  if  one  driving  along  the  road  runs  up  against  him  1  e- 
cause  he  cannot  pull  up  in  time  for  the  reason  that  his  reins  break,  thisia 
no  defense,  as  the  driver  is  bound  to  have  proper  tackle:  Cotterill  v.  Starkey, 
8  Car.  &  P.  691.  A  foot  passenger  in  crossing  the  street  of  a  city  has  no 
prior  right  of  way  over  a  passing  vehicle.  Both  are  bouud  to  exercise  or- 
dinary care  to  avoid  collision:  Belton  v.  Baxter,  54  N.  Y.  245;  13  Am.  Rep. 
678;  Barker  v.  Savage,  45  N.  Y.  191;  6  Am.  Rep.  66;  1  Sweeny,  288.  It 
ia  as  much  the  duty  of  foot  passengers  attempting  to  cross  a  street  or  road 
to  look  out  for  passing  vehicles  as  it  ia  the  duty  of  drivers  to  see  that  they 
do  not  run  over  foot  passengers:  Cotton  v.  Wood,  8  Com.  B.,  N.  S.,  568,  671. 
It  is  negligence  per  se  for  a  foot  passenger  to  attempt  to  cross  a  public  thor* 
oughfare  ahead  of  vehicles  of  any  kind,  including  street-cars,  especially 
where  two  of  them  are  near  and  rapidly  approaching  each  other  from  dif- 
ferent directions,  notwithstanding  any  nice  "calculations"  that  may  be 
made  as  to  the  chances  of  injury:  Belton  v.  Baxter,  54  N.  Y.  245;  13  Am. 
Kep.  578.     But  in  casea  of  collision  between  footmen  and  vehicles  in  roada 
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or  streets  the  qnestion  of  due  care  shoald  donbtless  be  submitted  to  the 
jnry  as  a  general  rule:  Kendall  v.  Kendall,  147  Mass.  482;  Slee  v.  City  qf 
Lawrenct,  162  Mass.  405.  The  former  of  the  two  cases  was  a  collision  be- 
tween a  traveler  and  a  sleigh.  The  rule  as  to  carriages  being  on  the  proper 
side  of  the  road  does  not  apply  to  carriages  and  foot  passengers,  for,  as  re- 
gards a  foot  passenger,  a  carriage  may  go  on  either  side  of  the  road:  Cotter- 
til  V.  Starkey,  8  Car.  &  P.  691. 

Passing  in  thk  Same  Direction. — Where  two  persons  are  travel 
ing  in  the  same  direction,  and  one  wishes  to  pass  the  other,  the  Eng- 
lish rule  is  that  the  foremost  traveler  must  turn  or  bear  to  the  left,  and  the 
other  shall  pass  on  the  off  side:  Wayde  v.  Carr,  2  Dowl.  &  R.  255.  But 
in  this  country  the  foremost  one  ia  not  bound  to  turn  out  for  the  other  if 
there  is  room  for  the  latter  to  pass  on  either  side:  Bolton  v.  Colder,  1  Watts. 
360.  If  there  is  not  enough  room  to  pass,  the  foremost  traveler  shall  yield 
an  equal  share  of  the  road,  on  request  made,  if  that  is  practicable.  But  if 
it  is  not  practicable,  then  he  must  defer  passing  until  more  favorable  ground 
ki  reached.  If  the  leading  traveler  then  refuses  to  comply  with  the  request 
to  permit  the  other  to  pass  him,  he  will  be  answerable  for  such  refusal: 
BoUon  V.  Colder,  1  Watts,  360;  Clifford  v.  Tyman,  61  N.  H.  508.  "  When  a 
driver,"  says  Morgan,  J,,  in  Avegno  v.  Hart,  25  La.  Ann.  235,  13  Am.  Rep. 
133,  "attempts  to  pass  another  on  a  public  road,  he  does  so  at  his  peril;  at 
least,  he  must  be  responsible  for  all  damages  which  he  causes  to  the  one 
whom  he  attempts  to  pass,  and  whose  right  to  the  proper  use  of  the  road  is 
as  great  as  his,  unless  the  latter  ia  guilty  of  such  recklessness  or  even  gross 
carelessness  as  would  bring  disaster  upon  himself":  See,  also.  Foster  v,  Ood' 
dard,  40  Me.  64;  Clifford  v.  Tyman,  61  N.  H.  508. 

BicYCLKS. — A  bicycle  is  a  vehicle  within  the  meaning  of  the  law,  and  may 
be  lawfully  ridden  upon  the  public  highway  for  convenience,  recreation, 
pleasure,  or  business:  Thompson  v.  Dodge,  58  Minn.  555;  Mercer  v.  Corhin,  117 
Ind.  450;  10  Am.  St.  Rep.  76;  Holland  v.  Bart,h,  120  Ind.  46;  16  Am.  St. 
Rep.  307;  Taylor  r.  Goodwin,  L.  R.  4  Q.  B.  Div.  228;  State  v.  Collins,  18 
R.  I.  371.  In  Slate  v.  Yopp,  97  N.  C.  477,  2  Am.  St.  Rep.  305,  it  was 
decided  that  a  statute  forbidding  the  use  of  a  bicycle,  tricycle,  or  other 
nonhorse  vehicle  upon  a  highway,  without  express  permission  of  the  road 
superintendent,  was  constitutional.  But  the  holding  in  that  case  was  based 
npon  the  theory  that  particular  vehicles,  such  as  bicycles,  from  their  peculiar 
appearance,  and  their  unusual  manner  of  use,  frighten  horses,  and  thereby 
imperil  passengers  traveling  in  horse  vehicles  over  the  highway,  and  that 
the  legislature  has  power  always  to  provide  reasonable  regulations  with  re- 
spect to  highways,  to  insure  safety  and  comfort  to  passengers  going  over 
them  in  the  usual  modes  of  conveyance.  While  this  power  of  the  legislature 
is  undoubted,  the  theory  of  the  decision  is  unsound.  Horses  undoubtedly 
ofteu  get  frightened  at  new  and  strange  objects  on  the  highway,  but  this 
danger  is  only  temporary,  as  it  was  with  street-cars  when  they  first  came 
into  use;  and  unless  there  is  something  very  peculiar  in  the  appearance  of 
a  North  Carolina  bicycle,  horses  there  as  well  as  elsewhere  will  soon  becom* 
accustomed  to  the  use  of  such  a  vehicle,  and  fail  to  "scare"  at  it.  This  con- 
dition of  things  is  recognized  elsewhere,  as  bicycles  are  regarded  as  vehi- 
cles entitled  to  the  rights  of  the  road:  Holland  v.  Bartch,  120  Ind.  46;  18 
Am.  St.  Rep.  307;  State  ▼.  Collins,  16  R.  I.  371;  and  the  rider  of  a  bicycle 
is  placed  upon  an  equality  with,  and  governed  by,  the  same  rules  as  persons 
riding  or  driving  any  other  vehicle:  Holland  v.  Bartch,  120  Ind.  46;  16  Am. 
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Si.  Rep.  307.  As  a  vehicle,  a  bicycle  cannot  be  lawfnlly  nsed  npon  a  side- 
walk:  Holland  v.  Bartch,  120  Ind.  46;  16  Am.  St.  Rep.  307;  Mercer  v.  Cm-- 
(m,  117  Ind.  450;  10  Am.  St.  Rep.  76.  A  bicycle  is  a  "carriage  or  Tehicle" 
within  the  meaning  of  a  statute  which  requires  any  person  traveling  on  a 
highway  with  a  carriage  or  vehicle  to  turn  to  the  right  on  meeting  another 
person  so  traveling:  Slate  v.  ColHns,  16  R.  I.  371.  The  rider  of  a  bicycle 
using  it  on  a  sidewalk  is  liable  for  an  injury  to  a  footman,  though  it  was 
not  intended:  Mercer  v.  Corbin,  117  Ind.  450;  10  Am.  St.  Rep.  76.  A  per- 
son riding  a  bicycle  on  a  highway  at  such  speed  as  to  endanger  the  Uvea  or 
limbs  of  passers-by  may  be  convicted  of  furiously  driving  a  carriage  under 
the  English  statute:  Taylor  v.  Goodwin,  L.  R.  4  Q.  B.  Div.  228.  But  riding 
a  bicycle  in  the  center  of  a  highway  at  the  rate  of  fifteen  miles  an  hour, 
toward  and  within  twenty-five  feet  of  the  heads  of  horses  attached  to  a  car- 
riage, is  not  actionable  negligence.  To  make  it  such,  it  must  be  charged 
and  shown  to  have  been  done  at  a  time  or  in  a  manner  or  under  circum- 
stances evidencing  a  disregard  for  the  rights  of  others:  Holland  v.  Bartch, 
120  Ind.  46;  16  Am.  St.  Rep.  307.  If  an  accident  happens  to  a  bicycle 
rider  failing  to  observe  conditions  open  to  his  observation,  and  which  h« 
could  ha7e  seen  had  he  looked,  he  is  guilty  of  such  carelessness  that  he  can* 
not  recover  for  the  injuries  received:  Sutphen  v.  Town  of  North  Hempstead, 
80  Hun,  409.  The  rider  of  a  bicycle  undoubtedly  has  a  right  to  securely 
place  it  against  the  curb  on  the  side  of  the  street,  and  one  driving  along  the 
street  would,  npon  general  principles  of  highway  law,  be  bound  to  avmd  it* 
A  person  driving  a  horse  on  a  highway  has  no  rights  superior  to  those  of  a 
person  riding  a  bicycle:  Thompson  r.  Dodge,  58  Minn.  555.  The  use  of 
bicycles  or  tricycles  maybe  prohibited  in  city  parks:  In  re  Wright,  63  How. 
Pr.  345;  and  one  may  be  prohibited  from  riding  them  over  public  bridges, 
if  it  is  likely  to  frighten  hordes  and  imperil  the  lives  of  passengers  on  the 
bridge:  Twilley  v.  Perkins,  77  Md.  252.  But  the  use  of  a  bicycle  on  a  bridg« 
in  a  city  does  not  violate  an  ordinance  prohibiting  its  ase  on  a  sidewalk  of 
the  city:  Sw\/l  v.  Topeka,  43  Kan.  671. 

Fast  Driving— Runaways— Unaitendkd  Teams — Ihfedino  Travel. 
Driving  horses  on  a  public  highway  at  the  rate  of  a  mile  in  four  minutes 
has  been  held  unlawful  and  negligent;  and  if  injury  results  from  immoder- 
ate driving,  the  author  of  it  will  be  liable  for  it.  Neither  are  highways 
intended  for  racecourses,  and  where  they  are  used  for  trials  of  speed,  and 
injury  is  occasioned  thereby,  a  jury  may  give  exemplary  damages:  Kennedy 
T.  Way,  Bright.  N.  P.  186.  Such  damages  may  also  be  recovered  for  willfully 
bringing  a  horse  and  vehicle  into  a  collision  with,  and  cruelly  wounding  and 
injuring,  the  plaintiff's  horse:  Lewis  v.  Bulkley,  4  Daly,  156,  A  party  is  not, 
of  course,  liable  for  an  injury  caused  by  inevitable  accident:  Ooodman  r. 
Taylor,  5  Car.  &  P.  410;  note  to  Brown  v.  Collins,  16  Am.  Rep.  384.  But, 
to  avoid  responsibility  on  the  ground  of  inevitable  accident,  it  must  appear 
that  the  collision  was  inevitable,  and  that  the  defendant  was  without  fault: 
Center  v.  Finney,  17  Barb.  94.  An  ordinance  of  a  city  as  to  immoderate 
driving  has  the  same  force  and  effect  of  a  statute,  and  is  as  binding  upon 
the  fire  department  as  upon  the  drivers  of  ordinary  vehicles.  The  law  does 
not  recognize  any  privileged  class,  such  as  members  of  the  fire  or  police  de« 
partment  of  a  city,  as  possessing  rights  so  superior  to  those  of  other  citizens 
that  they  may  negligently  cause  injury  to  persons  lawfully  using  the  streets. 
Hence,  if  a  fire  marshal  drives  a  one-horse  vehicle  belonging  to  the  fire  depart- 
ment at  an  immoderate  speed  when  turning  the  corner  of  a  street,  and  neg- 
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ligently  mns  into  and  kills  a  horse  belonging  to  another,  he  is  liable:  Mora* 
T.  Sweenit,  15  111.  App.  486,  492. 

Negligence  is  not  presumed  against  the  owner  or  driver  of  a  horse  from 
the  fact  that  the  horse,  attached  to  a  cart,  ran  away  while  in  charge  of  the 
driver,  and,  notwithstanding  his  efforts  to  control  him,  ran  over  and  injured 
a  person  in  the  street:  O'Brien  r.  Miller,  60  Conn.  214;  25  Am.  St.  Rep.  320, 
and  note,  showing  that  the  driver  of  a  team  along  a  street  is  not  an  insurer 
against  accidents.  But  in  an  action  for  an  injury  occasioned  by  defendant'* 
horses  while  running  away,  the  fact  that  they  got  loose  after  being  hitched 
would  be  some  evidence  of  negligence  on  his  part:  Strup  v.  Edens,  22  Wis. 
432.  If  a  horse  becomes  unmanageable  by  fright,  and  turns  around  and 
runs  away,  breaking  a  wheel  and  dragging  the  buggy  upon  a  stone-heap  ia 
the  public  road,  and  throwing  the  driver  out,  the  township  is  liable  to  him 
in  an  action  for  negligence,  if  his  injury  was  caused  iu  part  by  the  fright  of 
the  horse,  the  broken  wheel  and  dragging  axle,  and  in  part  by  the  uegli* 
gence  of  the  supervisors  of  the  township;  but  if  the  injury  was  caused  sim- 
ply by  the  fright  of  the  horse,  the  broken  wheel  and  the  dragging  axle,  and 
not  by  the  carelessness  and  negligence  of  the  township  supervisors,  the 
township  would  not  be  liable.  The  question  of  negligence  in  such  a  case  is 
for  the  jury:  Wagner  v.  Jackson  Township,  133  Pa.  St.  61.  The  liability  of 
cities  and  towns  for  injuries  caused  by  horses  becoming  frightened  at 
objects  in  the  street  is  discussed  at  length  in  the  monographic  note  to  Mors* 
V.  Town  of  Richmond,  98  Am.  Dec.  603-612.  If  a  horse  attached  to  a  car- 
riage is  found  running  on  a  sidew^alk  in  a  city,  it  has  been  said  that  the  law 
presumes  negligence  on  the  part  of  the  owner,  and  that,  unless  auch  pre- 
sumption is  overcome,  he  will  be  held  liable  for  injuries  caused  by  the  neg- 
lect  of  his  servant  in  allowing  the  horse  to  run  away:  Hummell  v.  Wester, 
Bright.  N.  P.  133. 

It  is  negligence  for  a  man  to  leave  his  horse  and  cart  standing  in  the  street, 
and  he  will  be  liable  for  any  injury  that  may  result  therefrom,  though  it  be 
occasioned  by  the  act  of  a  passer-by  iu  striking  the  horse:  Iliidge  v.  Good- 
tcin,  5  Car.  k  P.  190;  and  he  is  liable  in  damages  for  an  injury  caused  by 
his  violation  of  a  city  ordinance  prohibiting  him  from  leaving  his  horse  un- 
hitched in  the  street:  Bott  v.  Pratt,  33  Minn.  323;  53  Am.  Rep.  47.  But 
in  Origga  v.  Fleckenstein,  14  Minn.  62,  100  Am.  Dec.  199,  it  is  held  that 
whether  it  is  negligence  to  leave  a  horse  unhitched  in  a  street  is  a  questioa 
for  the  jury  to  determine  from  all  the  circumstances,  including  the  disposi- 
tion and  trustworthiness  of  the  horse.  In  Fox  v.  Sackett,  10  Allen,  535, 
87  Am.  Dec.  682,  the  injury  to  the  plaintiflF  was  caused  by  a  collision  with 
the  defendant's  wagon,  which  had  been  left  standing  in  the  road.  At  the 
time  of  the  collision  the  plaintiff,  who  had  seen  the  wagon  in  the  daytime, 
was  driving  a  gentle  horse,  on  a  dark  evening,  at  a  slow  trot  along  the  road. 
He  was  a  good  driver,  but  he  was  looking  out  on  his  side  for  a  blanket  which 
he  had  lost,  and  his  companion  was  looking  for  the  same  on  the  other  side, 
and  neither  of  them  saw  the  wagon.  The  decision  was  that  the  plaintiff 
oould  not,  aa  a  matter  of  law,  be  considered  so  negligent  as  to  preclude  a 
recovery,  but  that  the  question  should  be  left  to  the  jury.  Where  a  col- 
lision occurs  between  two  teams  left  unattended  in  a  public  street,  a 
prima  facie  case  of  negligence  calls  for  evidence  on  the  other  side  to 
meet  it,  and,  if  evidence  of  equal  weight  is  introduced  so  that  the  two 
•ides  "are  in  even  balance,"  the  plaintiff  must  fail:  BrouU  v.  Hanson, 
168  Mass.  17.     Persons  have  a  right  to  travel  on  public  streets  and  roads. 
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■topping  ooly  for  nceessarf  purposes,  and  then  only  for  a  reasonable  time. 
They  must  also  travel  so  as  not  to  impede,  unnecessarily  or  unreasonably, 
the  exercise  of  the  same  right  by  others.  If  they  do  not  exercise  such  right 
in  a  reasonabls  manner,  they  are  guilty  of  a  nuisance:  Turner  v.  HoUtman,  64 
Md.  148;  39  Am.  Rep.  361;  Rtx  t.  Croat,  3  Camp.  224;  Rex  r.  Jones,  3  Camp. 
230;  People  v.  Cunningham,  1  Denio,  524;  43  Am.  Dec.  709.  A  traveler  may 
pass  on  the  left  side  of  the  road  or  across  it  for  the  purpose  of  turning  up  to  » 
house,  store,  or  other  object  on  that  side  of  the  road;  but  he  must  not  inter* 
rupt  or  obstruct  another  lawfully  passing  on  that  side,  and  if  ho  does,  he  acts 
at  his  peril,  and  must  answer  for  the  cousequences  of  his  violation  of  duty. 
In  such  a  case  he  must  pass  before  or  wait  until  the  person  on  that  side  of 
the  way  has  passed  on:  Palmer  v.  Barker,  11  Me.  338;  Falet  v.  Dearborn, 
1  Pick.  345.  A  person  driving  a  vehicle  across  the  street  must  see  that  he 
does  not  interfere  with  others  in  the  proper  exercise  of  their  right  of  pass* 
ing:  Fale$  v.  Dearborn,  1  Pick.  345.  It  is  not,  however,  the  duty  of  a  trav* 
eler,  under  all  circumstances,  to  keep  to  the  ri^^ht  of  the  center  of  the  road, 
or  to  look  behind  him  or  sideways,  before  crossing  from  one  side  of  the  road 
to  the  other.  But  if  he  has  reason  to  believe  that  a  vehicle  is  behind  him 
or  at  his  side,  it  is  his  duty  not  to  obstruct  it,  and  to  use  reasonable  eare^ 
in  passing  from  one  side  of  the  road  to  the  other,  not  to  injure  it  or  its  oo« 
cupants.  In  the  event  of  a  collision  or  accident,  it  is  for  the  jury  to  say 
whether  the  circumstances  were  such  that  the  person  driving  in  advance 
should,  in  the  exercise  of  reasonable  care,  have  looked  behind  or  sideways: 
Rand  v.  Syms,  162  Mass.  163;  Broschart  v.  TiUtle,  59  Conn.  1.  A  street- 
car company  is  entitled  to  the  unrestricted  use  of  its  rails  for  the  progress  of 
its  cars,  within  the  limit  of  speed  allowed  them  by  law,  and  the  driver  of 
any  other  vehicle,  being  unnecessarily  on  the  track,  is  bound  to  exercise 
greater  care  than  if  upon  the  common  pavement,  to  see  that  an  approach- 
ing car  is  not  impeded.  Hence,  if  a  collision  occurs  by  reason  of  his  neg- 
ligence or  willfulness  in  being  on  the  track,  he  should  not  have  damages 
against  the  company,  although  its  servants  were  also  in  fault:  Wilbrand  r. 
EiglUh  Avenue  R.  R.  Co.,  3  Bosw.  314.  So,  in  an  action  for  injuries  sus- 
tained in  driving  upon  a  street  obstructed  by  ice  and  snow,  where  the  plain- 
tiff avers  that  the  accident  was  occasioned  because  in  turning  from  one  street 
into  another,  it  was  necessary  to  pass  around  a  street-car  standing  upon  its 
track  in  the  latter  street,  and  that  in  doing  so  his  horses  were  frightened  by 
the  sudden  starting  of  the  car,  and  drew  his  buggy  over  the  ice  and  over- 
turned it,  it  should  be  assumed,  in  the  absence  of  any  other  averment  oa 
the  subject,  that  the  car  had  merely  stopped  to  take  on  or  discharge  a  pas- 
senger, and  that  it  was  not,  therefore,  necessary  for  the  plaintiff  to  driva 
around  it:  McDonald  v.  Toledo,  63  Fed.  Rep.  60. 

FuNKRAL  Processions— Unusual  Machinert.— That  portion  of  a  high- 
way on  which  a  funeral  procession  is  formed  is,  for  the  time  being,  in  the 
lawful  occupation  of  the  family  having  the  funeral;  and  when  they  Msiga 
a  hackman  a  place  in  the  procession,  he  has  a  right  to  use  reasonable  force 
to  prevent  its  occupancy  by  another:  Goodwin  v.  Avery,  26  Conn.  585;  68 
Am.  Dec.  410. 

A  person  transporting  unusual  machinery  over  a  highway  should  employ 
a  sufficient  number  of  men  to  warn  travelers  of  the  danger  of  their  horses 
taking  fright  at  it,  and,  if  necessary,  to  assist  such  travelers  in  passing  it: 
BenneU  v.  Lovelt,  12  R.  L  166;  34  Am.  Rep.  628.  The  use  of  a  steam- 
engine  M  •  means  of  locomotion  on  a  highway  is  not  necessarily  a  nuisano*. 
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Those  osing  horsea  cannot  exclude  those  using  steam-engines,  as  improved 
modes  of  locomotion  are  admissible.  The  question  to  be  determined  in  such 
m  ease  is,  whether  or  not  the  engine  has  been  so  negligently  used  as  to  gir* 
»  right  of  action:  Mawmbtr  r.  Nichols,  34  Mich.  212;  22  Am.  Kep.  522. 


Shenandoah  National  Bank  v.  Marsh. 

189  lowA,  273.] 

A  Proutssort  Noti  is  Negotiablb,  though  it  contains  a  provision  for  the 
payment  of  an  attorney's  fee,  if  the  note  is  placed  in  the  hands  of  an 
attorney  for  collection. 

Kbqotiablb  Instrdments — Defenses. — A  negotiable  promissory  note  pur- 
chased by  the  plaintifif  before  due,  for  value,  and  without  notice  of 
defendant's  equities,  is  not  open  to  the  defense  of  fraud  in  procuring  the 
note,  or  that  it  was  without  consideration. 

Dbfinitions. — The  Words  "Collect"  ahd  "For  Collection,"  as  ap- 
plied to  an  indebtedness,  mean  that  which  may  lawfully  be  done  by  the 
holder  of  the  obligation  to  secure  its  payment  or  liquidation  after  its 
maturity. 

Action  on  a  promissory  note.  There  was  a  judgment  for 
the  plaintifiT,  and  the  defendant  appealed. 

Stuart  &  Bartholomew,  for  the  appellant. 

Mitchell  &  Penick,  for  the  appellee. 

•'•  KiNNE,  J.  The  plaintiff's  action  is  brought  upon  a 
promissory  note,  which  reads: 

"Chariton,  Iowa,  July  16,  1890. 

"On  January  16,  1891,  for  value  received,  we  jointly  and 
severally  promise  to  pay  A.  H.  Warren,  or  order,  one  hun- 
dred and  fifty-one  dollars,  payable  at  the  First  National  Bank 
of  Chariton,  Iowa,  with  interest  at  the  rate  of  eight  per  cent 
per  annum  from  date  until  paid,  and  ten  per  cent  attorney's 
fees,  if  placed  in  attorney's  hands  for  collection.  The  inter- 
est on  this  note  is  payable  annually,  and  this  entire  note  to 
be  due  when  there  is  interest  due  and  unpaid.  All  delin- 
quent interest  to  draw  ten  per  cent  interest  from  the  time 
delinquent.  *'*  Jurisdiction  is  conferred  upon  any  justice 
of  the  peace.  The  makers  and  indorsers  hereof  waive  de- 
mand and  protest.  Martha  Marsh." 

The  defendant  pleads  fraud  practiced  in  procuring  the 
note,  and  that  the  same  is  without  consideration.  The 
plaintiff,  in  a  reply,  denies  the  allegations  in  the  answer,  and 
avers  that  it  purchased  said  note  in  good  faith,  before  ma- 
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turity,  for  a  valuable  consideration,  and  without  notice  or 
knowledge  of  any  defect  in  the  note  or  defense  thereto. 
After  the  evidence  was  all  in,  the  court  sustained  the  plain- 
tiffs motion  to  discharge  the  jury,  and  enter  judgment  for 
the  plaintiff  for  one  hundred  and  forty-three  dollars  and 
forty-five  cents,  the  sum  the  plaintiflF  had  paid  for  the  note, 
*'  upon  the  ground  alone  that  said  note  was  negotiable,  and 
the  evidence  without  conflict  showed  that  the  plaintiff  was 
an  innocent  purchaser  thereof  before  maturity,  and  hence 
the  defense  of  fraud  or  want  of  consideration  in  the  execution 
of  the  note  could  not  be  asserted  or  maintained  by  the  de- 
fendant as  against  the  plaintiff." 

The  record  shows  that  it  was  conceded  by  the  parties  that 
the  evidence  tended  to  show  that  the  note  was  procured  from 
the  defendant  by  means  of  fraud  on  part  of  Warren,  the 
payee  therein,  and  that  it  was  without  consideration.  It 
appeared  from  the  evidence,  without  conflict,  that  the  note 
was  purchased  by  the  plaintiff  from  Warren,  in  the  regular 
course  of  business,  prior  to  its  maturity,  without  notice  or 
knowledge  that  it  had  been  procured  through  fraud  or  was 
without  consideration,  or  that  there  was  any  other  defense 
thereto;  that  the  purchase  was  made  in  good  faith,  and  that 
the  plaintiff  paid  Warren  one  hundred  and  forty-three  dol- 
lars and  forty-five  cents  for  it. 

Several  errors  are  assigned,  but  the  only  point  pressed  in 
argument  is  that  the  note  was  non-negotiable,  and  hence 
open  to  the  defense  pleaded.  The  note  contains  "'•  the 
following  provision:  "And  ten  per  cent  attorney's  fees,  if 
placed  in  attorney's  hands  for  collection."  It  is  contended 
that  this  provision  renders  the  sum  payable  at  the  maturity 
of  the  note  uncertain,  and  that  thereby  one  of  the  elements 
of  negotiability,  certainty  as  to  the  amount  due,  does  not 
exist.  It  seems  to  be  conceded  in  the  argument  that  if  the 
facts  of  this  case  bring  it  within  the  rule  established  in  Sperry 
V.  Horr^  32  Iowa,  184,  the  judgment  below  should  be  affirmed, 
unless  we  are  prepared  to  overrule  the  Sperry  case.  The 
provision  in  the  note  in  the  Sperry  case  reads:  "  If  not  paid 
when  due,  and  suit  is  brought  thereon,  I  hereby  agree  to  pay 
collection  and  attorney's  fees  therefor."  It  was  held  in  that 
case  that  as  the  provision  quoted  related  to  the  remedy,  and 
only  became  operative  in  case  suit  should  be  brought,  it 
could  in  no  way  render  uncertain  the  sum  due  upon  the  note 
at  its  maturity. 
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It  is  urged  that  the  provision  in  the  note  in  this  suit  con- 
templates that  the  note  may  be  placed  in  an  attorney's  hands 
for  collection  at  any  time  before,  as  well  as  after,  maturity; 
hence  that  the  amount  due  at  maturity  would  be  dependent, 
to  a  certain  extent,  on  the  fact  that  it  was  or  was  not  thus 
placed  in  the  hands  of  an  attorney  for  collection  before  its 
maturity;  that  an  element  of  uncertainty  as  to  the  amount 
due  at  the  maturity  of  the  note  is  thus  introduced  which  does 
away  with  its  negotiability.  If  the  appellant's  construction 
ol  this  clause  is  correct,  then  one  taking  such  a  note  to-day, 
which  is  not  due  for  five  years,  may,  by  at  once  placing  it  in 
an  attorney's  hands,  to  be  by  him  held  until  paid  or  until  ma- 
turity, and  collected  if  not  then  paid,  compel  the  maker  to 
pay  ten  per  cent  in  addition  to  the  face  of  the  note,  even 
though  he  may  in  fact  pay  it  before  it  matures.  We  do  not 
think  the  language  used,  considered  in  connection  with  thB 
provisions  of  the  entire  note,  warrants  such  interpretation. 
*'*  Ordinarily,  we  understand  the  word  "collect,"  as  applied 
to  an  indebtedness,  to  mean  that  which  may  lawfully  be  done 
by  the  holder  of  the  obligation  to  secure  its  payment  or  liqui- 
dation after  its  maturity.  The  words  "for  collection,"  as 
used  in  the  note,  convey  the  same  meaning  as  the  words  "  to 
collect."  We  think  it  is  clear  that,  under  a  provision  like 
that  under  consideration,  no  attorney's  or  collection  fees  could 
be  claimed,  even  in  the  absence  of  the  statutory  provisionB 
prohibiting  it,  for  any  work,  labor,  or  service  of  the  attorney 
liolding  such  a  note,  which  was  done  or  rendered  with  regard 
to  it  prior  to  its  maturity. 

Under  this  construction  of  the  language  used  the  case  ia 
clearly  within  the  holding  in  Sperry  v.  Horr,  32  Iowa,  184« 
But  it  is  said  that  that  holding  is  against  the  weight  of  au- 
thority generally,  and  hence  it  should  not  be  adhered  to.  It 
must  not  be  forgotten  that  the  fact  that  there  is  a  conflict  in 
the  decisions  touching  the  question  as  to  whether  a  provision 
like  that  in  the  Sperry  case  would  render  an  instrument  non- 
negotiable,  was  considered  in  that  case.  The  doctrine  an- 
nounced in  that  case  has  been  the  law  of  this  state  for  over 
twenty  years,  innumerable  contracts  have  been  made  on  the 
faith  of  it,  and  the  decision  is  supported  by  an  abundance  of 
authority:  Stoneman  v.  Pyle,  35  Ind.  103;  9  Am.  Rep.  637; 
Seaton  v.  Scovill,  18  Kan.  433;  26  Am.  Rep.  779;  Oaar  v. 
Louisville  Banking  Co.,  11  Bush,  180;  21  Am,  Rep.  209;  Heard 
T.  Dubuque  etc.  Bank,  8  Neb.  10;  30  Am.  Rep.  811;  Dietrich 
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▼.  Bayhi,  23  La.  Ann.  767;  Overton  v.  Matthews,  35  Ark.  147; 
37  Am.  Rep.  9;  Farmers'  Nat.  Bank  v.  Rasmuasen,  1  Duk.  60; 
1  Daniel  on  Negotiable  Instruments,  4th  ed.,  sec.  62  a;  Hub' 
bard  V.  Harrison,  38  Ind.  323;  Nickerson  r.  Sheldon,  33  111. 
372;  85  Am.  Dec.  280;  Schlesinger  v.  Arline,  31  Fed.  Rep. 
648;  Montgomery  v.  Crossthwait,  90  Ala.  553;  24  Am.  St.  Rep. 
832;  Bank  of  Commerce  v.  Fuqua,  11  Mont.  285;  28  Am.  St. 
Rep.  461;  Dorsey  v.  Wolff,  142  111.  589;  34  Am.  St.  Rep.  99; 
Pate  V.  First  Nat.  Bank,  63  Ind.  254;  Maxwell  v.  Morehart,  66 
Ind.  301;  Proctor  v.  *''*  Baldwin,  82  Ind.  370;  Wilson  Sew- 
ing Machine  Co.  v.  Moreno,  7  Fed.  Rep.  806;  Hoioenstein  r. 
Barnes,  6  Dill.  482;  ^daTTw  v.  Addington,  16  Fed.  Rep.  89; 
Tiedeman  on  Commercial  Paper,  sec.  28  b;  1  Randolph  on 
Commercial  Paper,  sees.  205,  206;  2  Parsons  on  Notes  and 
Bills,  146,  147;  2  Am.  &  Eng.  Ency.  of  Law,  324;  Benn  v. 
Kutzschan,  24  Or.  28;  Washington  v.  First  Nat.  Bank,  64  Tex. 
4;  Farmers*  Nat.  Banky.  Sutton  Mfg.  Co.^  3  Cir.  Ct.  App.  1; 
52  Fed.  Rep.  191. 

Our  statute  expressly  provides  that  attorney  or  collection 
fees  shall  "  be  allowed  by  the  court  and  taxed  as  a  part  of 
the  costs":  Acts  of  the  18th  General  Assembly,  c.  185;  Kelso 
V.  Fitzgerald,  67  Iowa,  266;  Spiesherger  v.  Thomas,  59  Iowa, 
606;  McCormick  v.  Lundburg,  74  Iowa,  558.  It  was  said  in 
the  case  last  cited:  "The  attorney's  fee  which,  under  the 
terms  of  the  note,  might  be  taxed  against  the  plaintiff  on  the 
action  for  the  enforcement  of  the  note,  does  not  pertain  to 
the  debt  evidenced  by  it,  but  is  in  the  nature,  rather,  of  costs." 
The  collection  fee,  then,  in  the  case  at  bar,  can  in  no  event 
form  a  part  of  the  debt  proper;  it  pertains  only  to  the  remedy; 
it  is  made  by  law  a  part  of  the  costs.  It  follows,  then,  that 
such  a  provision  cannot  be  said  to  render  uncertain  the 
amount  due  upon  the  note  at  its  maturity.  That  is  fixed 
and  certain,  and  cannot  be  affected  by  any  provisions  which 
relate  only  to  the  remedy  in  case  the  debt  is  not  paid  at  ma- 
turity. The  contract  must  be  construed  in  the  light  of  the 
statutes  applicable  thereto,  and  with  reference  to  which  it 
will  be  presumed  the  parties  to  the  contract  acted.  The  note 
being  negotiable,  and  purchased  by  the  plaintiflf  before  duei 
in  the  usual  course  of  business,  for  value,  and  without  notice 
of  the  equities  of  the  defendant,  the  case  was  properly  taken 
from  the  jury. 

The  judgment  below  is  affirmed. 
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Nkgotiable  Instrumknts— Effect  of  Stipdlatiok  to  Pat  Attorney's 
/«E3. — A  stipulation  in  a  negotiable  instrument  to  pay  all  attorney's  fees  in 
•aae  of  a  suit  thereon  does  not  destroy  its  negotiability:  Note  to  Firtt  NaU. 
Bank  v.  Slaughter,  39  Am.  St.  Rep.  89. 

Negotiable  Instruments — Fraud  in  Procdrino  —  Recovery. — Th* 
b(^der  of  a  negotiable  instrument  who  acquires  it  bona  fide,  without  notice, 
in  the  usual  course  of  business,  for  a  valuable  consideration  and  before  ma- 
turity, takea  the  paper  unaffected  by  fraud  in  its  origin:  Notes  to  Famotu 
Shoe  etc.  Co.  r.  Crossw/iUe,  46  Am.  St.  Rep,  429;  First  Nat.  Bank  v.  SlauglUer, 
19  Am.  St.  Rep.  89. 


MiLLINQTON    V.    LaURBB. 
[89  Iowa,  822.] 

ExxoDTiONS — Exemption— Personal  Earnings  or  Artist. — Under  a  stat- 
ute exempting  from  execution  the  earnings  of  a  resident  debtor  who  la 
the  head  of  a  family,  the  personal  earnings  of  an  artist  for  painting 
pictures  are  exempt  from  execution. 

Appeal — Judgment  Allowing  Exemption  Excessive  by  Insignificant 
Amount — No  Review. — A  judgment  holding  the  personal  earnings  of 
an  artist  for  painting  pictures  exempt  from  execution  will  not  be  dis< 
tnrbed  on  appeal  because  the  amount  of  exemption  thereby  secured  to 
the  debtor  includes  a  nominal  sum  for  the  cost  of  materials. 

Exempt  Personal  Earnings — Rights  of  Assignee. — A  debtor  may  law- 
fully assign  his  personal  earnings  within  ninety  days  from  the  time  the 
services  were  rendered,  even  to  a  nonresident  of  the  state,  and  the 
debtor's  right  to  have  them  exempt  from  seizure  for  the  payment  of  his 
debts  passes  to  the  assignee. 

Exemption  Laws  should  be  Liberally  Construed. — The  Primary  Ob- 
ject of  Exemption  Laws  is  not  merely  to  protect  the  earnings  of  the 
debtor  from  seizure  by  means  of  attachment  and  execution,  but  to  pre- 
■erve  them  for  the  benefit  of  his  family  against  any  appropriation  for 
the  payment  of  bis  debts  not  authorized  by  law  to  which  be  does  not 
consent. 

Maxim. — One  cannot  accomplish  by  indirect  means  what  he  is  prohibited 
from  doing  directly. 

UsTOFF  OF  Judgment  against  Assigned  Claim  for  Personal  Sbrvioe» 
not  Allowed. — A  judgment  existing  against  a  debtor  when  he  assigned 
his  claim  for  personal  services,  and  held  by  the  defendant  in  an  actioD 
upon  the  assigned  claim,  cannot  be  pleaded  by  way  of  setoff  or  coanter« 
claim  against  the  assigned  demand. 

Action  to  recover  for  the  painting  of  two  pictures.     There 
was  a  judgment  for  the  plaintiff  and  the  defendant  appealed. 

Woodward  &  Cook,  and  E.  E.  Hasner,  for  the  appellant. 

H.  W.  Holman,  for  the  appellee. 

••*  Robinson,  C.  J.     In  March,   April,   and   May,   1891, 
F.  C.  Merrill  painted  for  the  defendant  two  pictures  at  the 
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agreed  price  of  one  hundred  dollars.  On  the  ninth  day  of 
June,  1891,  Merrill  assigned  his  account  for  the  painting  to 
4he  plaintiflF,  a  nonresident  of  this  state.  In  the  year  1873 
one  Mason  recovered  in  the  circuit  court  of  Buchanan 
county  a  judgment  against  Merrill  for  the  sum  of  one  hun- 
dred and  forty-two  dollars  and  ten  cents  and  interest  thereon 
at  ten  per  cent  per  annum,  and  six  dollars  and  sixty  cents 
costs.  That  judgment  is  unpaid.  It  was  assigned  to  James 
IDalton,  and  by  him  assigned  to  the  defendant  in  December^ 
1886.  The  defendant  admits  that  Merrill  painted  for  him  the 
pictures  for  the  price  stated,  but  claims  that  by  agreement 
between  them  the  price  was  to  be  applied  in  paying  the  judg- 
ment, and  avers  that  he  has  always  been,  and  is  now,  ready  to 
■0  apply  it.  He  also  pleads  the  judgment  by  way  of  counter- 
claim, and  alleges  that  he  owned  it  at  the  time  the  claim  for 
the  painting  was  assigned  to  the  plaintiff.  The  plaintiff 
denies  that  there  was  any  agreement  to  apply  the  price  of  tho 
painting  on  the  judgment,  and  alleges  that  the  price  was  the 
personal  earnings  of  Merrill,  exempt  to  him  from  execution, 
for  the  reason  that  he  was  the  head  of  a  family,  and  a  resi- 
dent of  this  state  when  the  painting  was  done,  and  that  the 
claim  therefor  was  assigned  to  the  plaintiff  within  ninety 
days  from  the  time  it  was  earned.  The  district  court  ren- 
dered judgment  in  favor  of  the  plaintiff  for  one  hundred 
dollars  with  interest  and  costs. 

1.  Section  2546 of  the  code  is  as  follows:  "In  case  of  the 
assignment  of  a  thing  in  action,  the  action  by  the  assignee 
shall  be  without  prejudice  to  any  counterclaim,  defense,  or 
cause  of  action,  whether  matured  or  not,  if  matured  when 
pleaded,  existing  in  favor  of  the  defendant  and  against  the 
assignment."  Under  this  provision,  any  defense  which  the 
defendant  had  to  the  ***  claim  in  controversy  while  it  was 
owned  by  Merrill  is  available  against  the  plaintiff.  Merrill 
denied  the  alleged  agreement  with  the  defendant  to  apply 
the  price  of  the  pictures  on  the  judgment,  and  the  district 
court  was  authorized  to  find  that  no  agreement  of  that  kind 
was  made. 

We  are  required  to  determine  whether  the  evidence  justi- 
fied the  district  court  in  finding  that  the  judgment  against 
Merrill,  owned  by  the  defendant,  was  not  a  defense  to  the 
claim  in  suit  when  it  was  assigned  to  the  plaintiff.  Section 
S074  of  the  code  provides  that  the  earnings  of  a  debtor,  who 
18  a  resident  of  this  state  and  the  head  of  a  family,  "  for  hii 
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personal  services,  or  those  of  his  family  at  any  time  within 
ninety  days  next  preceding  the  levy,  are  ....  exempt  from 
execution  and  attachment."  Merrill  was  a  resident  of  this 
state  and  the  head  of  a  family  when  the  pictures  were 
painted,  and  also  when  the  claim  for  their  price  was  assigned. 
It  is  said  by  the  appellant  that  the  price  of  the  pictures  was 
not  due  for  the  personal  services  of  Merrill  because  his  agree- 
ment required  him  to  furnish  the  canvas,  paints,  and  other 
materials  which  were  used  in  producing  the  pictures.  The 
evidence  shows  that  the  cost  of  all  the  materials  used  for 
that  purpose  was  about  one  dollar  and  a  half,  or  little  more 
than  nominal.  It  was  so  insignificant  that  we  would  not  in- 
terfere with  the  action  of  the  district  court  in  holding  in 
effect  that  for  the  purposes  of  this  case  the  amount  due  for 
the  pictures  was  due  for  the  personal  services  of  Merrill. 
The  statute  does  not  distinguish  between  the  earnings  of  an 
artist,  a  mechanic,  or  a  common  laborer,  but  exempts  them 
alike,  when  other  conditions  essential  to  the  exemption  exist: 
McCoy  V.  Cornell,  40  Iowa,  458. 

Since  the  amount  in  controversy  was  due  for  the  personal 
services  of  Merrill,  he  had  the  right  to  transfer  the  claim  for 
it,  and  the  exemption  from  seizure  for  '**  the  payment  of 
his  debts  passed  with  it  to  his  assignee:  Waugh  v.  Bridgeford, 
69  Iowa,  335;  Pearson  v.  Quist,  79  Iowa,  54.  The  fact  that 
the  assignee  was  a  nonresident  of  this  state  is  wholly  imma- 
terial. The  exemption  was  for  the  benefit  of  the  debtor's 
family,  and  to  hold,  when  exempt  property  is  transferred,  it 
becomes  subject,  in  the  hands  of  the  assignee,  to  the  payment 
of  the  assignor's  debts,  would  in  many  cases  destroy  the  value 
of  the  exemption  by  preventing  the  family  of  the  debtor 
from  deriving  any  benefit  from  it.  The  district  court  was 
authorized  to  find  that  the  assignment  in  this  case  was  made 
within  ninety  days  from  the  time  when  the  money  was 
earned. 

2.  The  remaining  question  to  be  determined,  and  the  one 
of  chief  importance,  is  whether  the  judgment  owned  by  the 
defendant  constituted  a  defense  to  the  claim  of  Merrill  at  the 
time  it  was  assigned  to  the  plaintiff.  If  it  did,  the  plaintiff 
took  the  claim  subject  to  that  defense,  and,  as  it  is  less  than 
the  amount  due  on  the  judgment  at  the  time  of  the  assign- 
ment, the  defendant  should  succeed.  The  determination  of 
the  question  depends  upon  the  proper  construction  to  be 
given  our  statute.     It  is  the  well-established  rule,  in  this  and 
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most  other  states,  that  laws  exempting  the  property  of  debt- 
ors from  seizure  for  the  payment  of  their  debts  are  to  be  lib- 
erally construed,  to  the  end  that  the  purpose  for  which  they 
were  enacted  may  be  accomplished:  Reynolds  v.  Haines,  83 
Iowa,  342;  32  Am.  St.  Rep.  311.  It  has  been  held,  in  an  ac- 
tion by  the  debtor  to  recover  of  his  judgment  creditor  for 
exempt  property  which  was  taken  on  execution  to  satisfy  the 
judgment,  that  the  judgment  creditor  cannot  set  off  his  judg- 
ment against  the  claim  of  the  debtor  for  such  property,  on 
the  ground  that  to  allow  such  an  offset  would  in  most  casts 
result  in  a  palpable  evasion  of  the  law:  Wilson  v.  McElroy, 
32  Pa.  St.  82;  Thompson  on  Homestead  and  Exemption,  •** 
sec.  893;  Curlee  v.  Thomas,  74  N.  C.  51.  In  Howard  v.  Tandy, 
79  Tex.  450,  it  was  held  that  money  in  the  hands  of  the 
sheriff,  which  had  been  realized  for  damages  caused  by  the 
seizure  and  sale  of  exempt  property  under  an  execution 
against  the  owner  of  the  property,  could  not  be  applied  on 
an  execution  against  such  owner,  in  favor  of  the  judgment 
creditor  against  whom  he  had  obtained  the  judgment  for 
damages.  It  was  said  that  to  permit  such  an  application 
would  in  effect  render  nugatory  the  exemption  laws  of  the 
state.  In  Below  v.  Bobbins,  76  Wis.  600,  20  Am.  St.  Rep. 
89,  it  was  held  that  a  judgment  for  the  wrongful  conversion 
of  property  exempt  from  sale  under  execution  was  likewise 
exempt.  In  Collier  v.  Murphy,  90  Tenn.  300,  25  Am.  St. 
Rep.  698,  it  was  held  that  a  judgment  could  not  be  set  off  in 
an  action  brought  by  the  judgment  debtor  for  wages  due  him 
which  were  exempt  from  execution,  attachment,  and  garnisli- 
ment.  It  was  said  that  the  language  of  the  statute  which 
created  the  exemption,  strictly  construed,  would  protect  the 
wages  only  from  "execution,  attachment,  or  garnishment," 
yet  the  whole  spirit  of  the  act  was  such  that  it  was  intended 
to  protect  the  wages  from  all  manner  of  legal  seizure.  A 
statute  of  Nebraska  exempts  the  wages  of  certain  persons 
"  from  the  operation  of  attachment,  execution,  and  garnish- 
ment process"  for  sixty  days.  It  was  held  under  that  statute, 
that  in  an  action  for  wages  protected  by  it,  an  indebtedness 
from  the  employee  to  the  employer,  which  existed  and  was 
due  and  payable  before  the  wages  were  earned,  could  not  be 
set  off  against  them:  Deering  v.  Ruffner,  32  Neb.  845;  29  Am. 
St.  Rep.  473.  Some  of  the  cases  cited  arose  under  statutes 
which  were  the  same  in  legal  effect,  so  far  as  they  relate  to 
the  question  under  consideration,  as  the  statute  of  this  state^ 
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and  all  will  serve  to  illustrate  the  rules  of  interpretation 
which  are  commonly  applied  to  '*''  statutes  exempting  prop- 
erty of  debtors  from  seizure  for  the  payment  of  their  debts. 
Section  3072  of  the  code  exempts  from  execution  in  certain 
cases  the  books  and  instruments  of  a  physician.  It  was 
held  in  Reynolds  v.  Haines,  83  Iowa,  342,  32  Am.  St.  Rep. 
311,  that  the  money  due  under  a  policy  of  insurance  for  such 
books  and  instruments  which  had  been  destroyed  was  also 
exempt.  Where  there  is  no  special  declaration  to  the  con- 
trary, the  homestead  of  every  family,  whether  owned  by  the 
husband  or  wife,  is  exempt  from  judicial  sale:  Code,  sec. 
1988.  It  has  been  held  that,  where  a  portion  of  a  homestead 
is  taken  by  judicial  process  for  the  right  of  way  of  a  railway, 
the  value  thereof  paid  by  the  railway  company  is  exempt 
from  execution,  at  least  for  a  reasonable  time:  Kaiser  v.  Sea- 
ton,  62  Iowa,  463;  Mudge  v.  Lanning,  68  Iowa,  641.  It  will 
be  noticed  that  the  interpretation  given  to  the  statute  is  not 
in  all  cases  the  one  which  a  literal  following  of  its  provisions 
would  seem  to  require,  but  force  and  effect  are  sought  to  be 
given  to  the  obvious  legislative  intent.  It  is  clear  that  the 
money  due  to  Merrill  could  not  have  been  appropriated  un- 
der an  execution  or  attachment  issued  against  his  property. 
That  is  concaded,  and  is  according  to  the  letter  of  the  stat- 
ute. But  the  primary  object  of  the  statute  is,  not  merely  to 
protect  the  earnings  of  the  debtor  from  seizure  by  means  of 
the  processes  technically  known  as  "  attachment"  and  "  ex- 
ecution," but  to  preserve  them  for  the  benefit  of  his  family 
against  any  appropriation  for  the  payment  of  his  debts  not 
authorized  by  law  to  which  he  does  not  consent.  It  was  said 
in  Banks  v.  Rodenbach,  54  Iowa,  695,  that  an  employer  can- 
not purchase  claims  against  a  laborer,  and  set  them  off  against 
his  earnings. 

It  is  claimed  by  the  appellant  in  this  case  that  he  gave  to 
Merrill  the  contract  for  the  painting  because  he  owned  the 
judgment,  and  adopted  that  method  of  collecting  a  part  of  it. 
But  Merrill  did  not  assent  to  '***  that  plan,  and  claims  that 
he  knew  nothing  of  it,  but  supposed,  when  the  agreement  was 
made  and  the  work  was  done,  that  the  judgment  was  owned 
by  Daltun.  The  defendant  could  not  have  appropriated  the 
money  in  controversy  by  means  of  an  execution,  the  ordinary 
method  of  enforcing  a  judgment,  but  seeks  to  accomplish  what 
he  is  prohibited  from  doing  directly  by  indirect  means.  This 
the  law  will  not  permit. 
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We  conclude  that  the  judgment  of  the  district  court  is 
right,  and  it  is  therefore  affirmed. 

BxBHPTiONS. — Laws  exemptiDf[  property  from  sale  ander  azecution  ihomd 
b«  liberally  construed:  Ferguson  v.  Speiih,  13  Mont.  487;  40  Am.  St.  Rep. 
469,  aud  note;  Collier  v.  Murphy,  90  Teaa.  300;  25  Am.  St.  Rep.  698.  Sach 
laws  apply  to  all  persons  who  support  themselves  and  families  by  the  labor 
of  their  hands,  without  re^^ard  to  the  grade  or  character  of  such  labor:  Brown 
T.  Hebard,  20  Wis.  326;  91  Am.  Dec.  408,  and  monographic  note  on  exemp> 
tion  of  earnings  or  wages  from  execution  and  attachment.  The  manifest 
purpose  of  the  legislature  in  exempting  personal  earnings  or  wages  is  to  keep 
the  exemption  clear  of  any  kind  of  coercive  process  of  the  law.  Henoe,  if 
it  ia  a  demand  which  cannot  be  reached  by  attachment  or  execution,  ther* 
cannot  be  set  off  against  it  a  claim  in  no  way  springing  out  of  the  contraot 
relations  between  the  parties,  but  arising  out  of  a  distinct  and  independent 
transaction,  as  where  an  assigned  judgment  is  attempted  to  be  set  up  againat 
it:  Collier  v.  Muiyhy,  90  Tenn.  300;  25  Am.  St.  Rep.  698.  Mulliken  v.  Win- 
ter,  2  Duvall,  256,  87  Am.  Dec.  495,  also,  showing  that  no  setoff  is  allowed  in 
a  suit  for  the  price  of  exempt  property.  Property  exempt  from  execution 
may  be  disposed  of  by  its  owner  in  any  way:  Note  to  Broum  v.  Hebard,  91 
Am.  Dec.  424;  and,  as  no  setoff  is  allowed  in  a  salt  by  the  owner  for  ita 
value,  it  follows  that  no  setoff  will  be  allowed  in  such  a  suit  by  his  assignee. 
Exemption  laws,  generally,  apply  to  all  classes  of  persons,  whether  resident* 
or  nonresidents  of  the  state.  And  unless  the  statute  restricts  the  exemp- 
tion to  residents,  it  will  be  held  to  apply  to  nonresidents  as  well  aa  to  reai> 
dents:  See  monographic  note  to  Mumper  ▼.  Wilson,  2  Am.  St.  Rep.  240,  on 
extraterritorial  effect  of  exemption  laws. 

Maxim. — The  law  will  not  take  notice  of  trifles:  McOoniJie  r.  New  York 
etc  B.  B.  Co.,  20  N.  Y.  495;  75  Am.  Dec.  420;  Kullman  v.  Oreenebaum,  92 
Cal.  403;  27  Am.  St.  Rep.  150,  showing  when  the  maxim,  Dt  mimmia  non 
curat  lex,  may  be  properly  applied. 
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[89  Iowa,  855.] 

SuBROOATioH  n  THB  AcT  of  putting  one  person  in  the  place  of  another,  or 
the  substitution  of  another  person  in  the  place  of  the  creditor,  to  whoi* 
rights  he  succeeds  in  relation  to  the  debt. 

Thb  Rioht  to  SaBROQATioN  was  formerly  limited  to  transactions  between 
principal  and  surety,  but  this  rule  has  been  modified,  and  the  right  ia 
now  considered,  not  as  founded  on  contract,  but  aa  the  creation  of 
equity,  and  is  enforced  solely  for  the  protection  of  persons  who,  by  pay* 
ing  the  debts  of  others,  should  in  good  conscience  be  substituted  in  tha 
place  of  the  original  creditor. 

8uBRoaATIo^f — Whbn  Third  Person  is  Entitled  to.— If  a  third  person 
pays  a  debt  at  the  instance  of  the  debtor,  upon  an  agreement  with  the 
latter  that  he  shall  be  entitled  to  the  benefit  of  the  security  held  by  the 
creditor,  equity  will  compel  the  debtor  to  do  justice,  and  will  aubstitut* 
inch  third  person  to  all  the  rights  of  the  creditor  whose  claim  he  bM 
discharged. 
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Subrogation— MoNBT  Advanckd  by  Third  Partt  to  Pat  Moktoagw 
ON  HoMESTRAD  LiEN. — If  a  third  peraoa  advances  money  to  take  up 
a  homestead  mortgage,  made  by  a  husband  and  wife  to  secure  their 
joiat  indebtedness,  upon  an  agreement  with  the  husband  that  it  shall 
be  assigned  to  him  as  security,  and  the  husband,  instead  of  purchasing 
the  mortgage  and  so  assigning  it,  inadvertently  makes,  in  form,  a  pay- 
ment thereof,  and  it  is  satisfied  and  discharged  of  record,  and  the  wife 
refuses  to  join  in  a  new  mortgage  which  the  husband  offers  to  execute^ 
a  court  of  equity  will  decree  that  such  third  party's  claim  be  established 
as  a  lien  upon  the  mortgaged  property,  and  that  the  same  be  foreclosed 
with  the  same  effect  as  if  the  mortgage  had  been  assigned  according  to 
agreement. 

Action  in  equity  to  set  aside  and  cancel  the  satisfaction 
and  discbarge  of  a  bond  and  mortgage  on  certain  real  estate^ 
and  to  obtain  a  decree  declaring  the  plaintifiFto  be  the  owner 
of  said  instruments,  and  that  said  mortgage  be  a  valid  lien 
on  the  mortgaged  property.  It  was  prayed  that  upon  the 
restoration  of  the  mortgage  to  the  record,  and  the  cancella- 
tion of  the  discharge  of  the  bond,  the  mortgage  be  foreclosed. 
After  a  hearing  upon  the  merits,  there  was  a  decree  dismiss- 
ing the  petition,  and  the  plaintiff  appealed. 

Cummins  &  Wright^  for  the  appellant. 

Kauffman  &  Guernsey,  for  the  appellee. 

S56  RoTHROCK,  J.  The  facts  material  to  a  determination 
of  the  questions  involved  are  not  in  dispute,  and  are  as  fol- 
lows: J.  P.  Sharman,  and  the  defendant,  Marion  Sharman, 
are  husband  and  wife,  and  for  a  long  time  prior  to  the  execu- 
tion of  the  mortgage  in  controversy  in  this  suit  they  had  a 
homestead,  consisting  of  a  dwelling-house  situated  on  a  lot  in 
the  city  of  Des  Moines.  The  title  to  the  property  was  in  the 
defendant,  Marion  Sharman.  On  the  twenty-sixth  day  of 
September,  1885,  the  said  Sharman  and  wife  executed  and 
delivered  to  the  New  England  Loan  &  Trust  Company  a 
mortgage  upon  said  homestead  to  secure  the  payment  of  a 
note  or  bond,  signed  by  both  of  the  mortgagors,  for  the  sunok 
of  eight  hundred  dollars,  with  interest  at  the  rate  of  seven  per 
cent  per  annum,  payable  semi-annually.  The  note  became 
due  October  1,  1890.  The  plaintiff  is  a  resident  of  the  city 
of  St.  Louis.  In  the  month  of  March,  1890,  and  for  some 
time  before  that,  J.  P.  Sharman  was  in  that  city.  He  waa 
without  means  to  pay  the  principal  or  interest  of  the  mort- 
gage debt,  and  being  fearful  of  a  foreclosure  of  the  mortgage^ 
and  to  prevent  a  loss  of  the  homestead,  he  applied  to  the 
plaintiff  for  assistance.     The  plaintiff  was  a  long  time  ao- 
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quaintance  of  Sharman  and  his  wife,  and  after  repeated  solic- 
itations on  the  part  of  Sharman,  she  procured  a  bank  draft 
in  an  amount  sufficient  to  pay  the  mortgage  debt,  and  in- 
dorsed the  draft  to  the  Des  Moines  Savings  Bank,  and  deliv- 
ered it  to  Sharman,  with  the  express  agreement  that  Sharman 
should  forward  the  draft  to  the  bauk,  and  purchase  the  note 
and  mortgage  for  the  plaintiff,  and  have  them  properly  as- 
signed to  her  as  security  for  her  loan.  The  draft  '**  was 
forwarded  by  Sharman  to  the  bank,  inclosed  in  a  letter,  of 
which  the  following  is  a  copy: 

"St.  Louis,  March  29.  189a 
**Mr.  Simon  Casady, 

"  Dear  Sir:  Enclosed  a  draft  for  eight  hundred  and  twenty- 
eight  dollars,  to  be  paid  the  New  England  Loan  &  Trust  Com- 
pany; and  take  up  mortgage  which  they  hold  against  me. 
Will  you  be  kind  enough  to  take  up  the  mortgage  and  insur- 
ance papers,  and  forward  the  same  to  my  address?  The 
mortgage  is  payable  at  the  New  England  Loan  &  Trust  Com- 
pany's office.  As  I  cannot  be  in  Des  Moines  to  transact  the 
business  myself,  I  trust  you  will  look  after  it  for  me. 

**  J.  P.  Sharman, 

"3128  Lafayette  Ave." 

The  note  and  mortgage  was  not  owned  by  the  New  Eng- 
land Loan  &  Trust  Company  when  the  above  letter  concern- 
ing the  remittance  of  the  draft  was  received  by  the  bank. 
Soon  after  their  execution  the  loan  and  trust  company 
•assigned  them  to  the  Brattleboro  Savings  Bank  of  Vermont, 
ibut  it  was  the  custom  of  the  loan  and  trust  company  to  re- 
ceive payment,  and  give  notice  to  the  holders  of  notes  and 
mortgages  sold  by  it.  The  notice  was  given,  and  the  holder 
of  the  mortgage  and  note  sent  them  to  the  loan  and  trust 
company,  and  the  latter,  after  canceling  the  note  and  mort- 
gage, and  cutting  out  the  signatures  thereto,  and  releasing 
the  mortgage  of  record,  sent  the  note  and  mortgage  to  J.  P. 
Sharman,  at  St.  Louis.  The  plaintiff  discovered  at  once  that 
l.er  agreement  with  Sharman  had  not  been  carried  out,  and 
that  the  transaction  in  form  amounted  to  a  payment  instead 
of  an  assignment  of  the  mortgage.  Sharman  acknowledged 
that  it  was  not  right,  and  he  signed  a  new  bond  and  mort- 
gage to  the  plaintiff,  and  the  same  was  sent  to  the  defendant, 
Marion  Sharman,  for  her  signature,  together  with  a  letter 
from  her  husband  explaining  the  whole  matter.  •**  The 
papers  were  returned  with  the  iuformation  that  Marion  Shar- 
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man  refused  to  execute  them.  The  defendant  continues  to 
hold  the  property  as  a  homestead,  and,  at  the  time  the  plain- 
tiff parted  with  her  money,  J.  P.  Sharman  was  insolvent,  and 
he  still  remains  in  that  financial  condition.  The  plaintiff 
advanced  her  money  in  the  full  belief  that  its  repayment  was 
to  be  secured  by  an  assignment  of  the  mortgage;  and  she  in- 
tended to  extend  the  time  of  payment  to  accommodate  Shar- 
man and  his  wife,  who  were  long  time  acquaintances  and 
friends. 

The  question  to  be  determined  upon  the  foregoing  facts  is, 
whether  the  plaintiff  is  entitled  in  equity  to  have  her  claim 
established  as  a  lien  upon  the  property,  and  a  decree  fore- 
closing the  same,  with  the  same  effect  as  if  the  mortgage  had 
been  assigned  to  her. 

1.  It  is  important  at  the  outset  of  the  consideration  of  the 
question  to  make  plain  the  exact  status  and  relation  of  the 
parties  to  the  transaction  at  the  time  it  occurred,  and  their 
present  relation  to  the  controversy.  J.  P.  Sharman  and  his 
wife,  the  defendant  herein,  were  jointly  and  severally  liable 
for  the  payment  of  the  debt  for  which  their  homestead  was 
mortgaged.  They  were  not  only  joint  obligors;  they  were 
both  principal  debtors.  One  was  not  a  surety  for  the  other. 
The  plaintiff's  money  was  applied  in  payment  of  the  debt, 
and,  as  the  mortgagors  are  insolvent,  the  effect  is  that  they 
have  used  the  plaintiff's  money  to  discharge  the  lien  upon 
the  homestead,  and  are  just  that  much  benefited,  without 
making  any  recompense  to  the  plaintiff;  and,  if  the  wife  is 
pern)itted  to  hold  the  homestead  discharged  from  the  claim 
of  the  plaintiff,  she  has  acquired  a  riglit  as  against  the  plain- 
tiff without  the  plaintiff's  consent.  If  the  lien  of  the  plaintiff 
is  established,  the  defendant  suffers  no  injury  because  she 
would  be  in  precisely  the  same  condition  that  she  was  before 
the  plaintiff  paid  off  the  mortgage.  These  propositions,  '*• 
which  at  once  arise  in  the  mind,  appear  to  us  to  present  the 
strongest  equitable  considerations  in  favor  of  the  claim  of  the 
plaintiff. 

Is  there  any  equitable  principle  which  requires  us  to  hold 
that  the  plaintiff  has  no  right,  except  a  right  of  action,  against 
J.  P.  Sharman  for  failing  to  perform  his  contract  by  procur- 
ing an  assignment  of  the  mortgage?  It  does  not  appear  to  us 
that  the  fact  that  the  property  is  a  homestead  in  any  manner 
affects  any  right  to  a  lien  which  the  plaintiff  might  have  it" 
there  were  no  homestead  right.     The  homestead  was  charged 
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with  the  payment  of  the  mortgage,  and,  if  the  plaintiff  has 
an  equitable  right  to  a  lien,  it  must  be  worked  out  through 
the  mortgage;  in  other  words,  it  must  be  in  the  nature  of 
subrogation  to  the  rights  of  the  mortgagee.  The  primary 
meaning  of  "  subrogation"  is  the  act  of  putting  one  person  in 
the  place  of  another,  or  the  substitution  of  another  person  in 
the  place  of  the  creditor,  to  whose  rights  he  succeeds  in  rela- 
tion to  the  debt.  Formerly  the  right  of  subrogation  was  lim- 
ited to  transactions  between  principals  and  sureties,  as,  when 
a  surety  paid  the  debt  of  his  principal  to  the  creditor,  the 
surety  was  entitled  to  have  the  full  benefit  of  all  mortgages 
or  collateral  securities  for  the  debt,  both  of  a  legal  and  equita- 
ble nature.  It  has  always  been  held  that  a  party  who,  on  his 
own  motion,  discharges  the  debt  of  another,  without  any  agree- 
ment with  either  the  debtor  or  creditor  in  relation  to  how  he 
shall  be  reimbursed,  is  regarded  as  a  mere  volunteer,  or,  as 
some  of  the  cases  express  it,  an  intermeddler,  and  is  not  enti- 
tled to  the  benefit  of  the  mortgage  or  collateral  security  held 
by  the  creditor.  While  this  may  be  said  to  be  the  rule  now 
observed  in  courts  of  equity,  yet  the  ancient  doctrine  of  sub- 
rogation has  been  very  much  modified  in  recent  decisions. 
It  has  been  held  that  the  right  of  subrogation  is  not  founded 
on  contract,  but  is  the  creation  of  equity,  and  enforced  '*® 
solely  for  the  protection  of  persons  who,  by  paying  the  debts 
of  others,  should  in  good  conscience  be  substituted  in  the 
place  of  the  original  creditor.  But  now  it  is  held  by  many 
of  the  courts  that  where  a  third  person  pays  the  debt  at  the 
instance  of  the  debtor,  and  upon  an  agreement  or  understand- 
ing with  the  debtor  that  he  shall  be  entitled  to  the  benefit  of 
the  security  held  by  the  creditor,  equity  will  compel  the 
debtor  to  do  justly,  and  will  substitute  the  person  who  dis- 
charges the  debt  to  all  the  rights  of  the  creditor  whose  claim 
the  third  person  has  discharged:  Crippen  v.  Chappel,  35  Kan. 
495;  67  Am.  Rep.  187;  Detroit  etc.  Ins.  Co..  v.  Aspinall,  48 
Mich.  238;  Levy  v.  Martin,  48  Wis.  198;  Cobb  v.  Dyer,  69  Me. 
494;  McKenzie  v.  McKenzie,  52  Vt.  271;  Emmert  v.  Thompson, 
49  Minn.  386;  32  Am.  St.  Rep.  566;  Baker  v.  Baker,  2  S.  Dak. 
261;  39  Am.  St.  Rep.  776.  Without  reviewing  these  author- 
ities, it  is  sufiBcient  to  say  that  they  fully  sustain  the  rula 
above  announced.  In  some  of  them  there  does  not  appear  to 
be  even  an  express  contract  that  the  substitution  shall  be 
made,  but  the  right  was  enforced  because  of  a  mere  under- 
Btauding  or  expectation  of  the  transfer  of  the  security;  in 
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others  the  contract  was  that  the  mortgage  should  be  paid, 
and  a  new  one  substituted  for  it;  and  in  others,  where  new 
mortgages  were  made  which  were  held  to  be  invalid,  it  was 
held  that  the  person  making  the  payment  was  entitled  to  be 
subrogated  to  all  the  rights  of  the  original  mortgagee.  This 
principle  commends  itself  to  us  as  eminently  just. 

2.  It  is  contended  with  great  confidence  in  behalf  of  the 
appellee  that  the  question  under  consideration  is  not  an  open 
one  in  this  state,  and  that,  following  the  case  of  Bailey  v.  Mal- 
vin,  53  Iowa,  371,  the  decree  of  the  district  court  in  this  case 
must  be  aflfirmed.  The  cases  are  clearly  distinguishable.  It 
is  true  the  facts  in  the  two  cases  are  somewhat  similar,  so  far 
as  those  •*'  in  the  cited  case  appear.  It  is  stated  in  the 
opinion  that  "  the  pleadings  are  very  obscurely  set  out  in 
the  abstract."  The  principle  decided  in  the  case  is  that  a 
debtor  cannot  pay  a  note  secured  by  a  mortgage,  and  then 
reissue  it  to  another,  and  authorize  him  to  enforce  the  mort- 
gage, not  as  against  the  mortgagor,  but  as  against  the  other 
lienholders.  In  the  case  at  bar  no  rights  of  third  persons  are 
involved.  It  is  a  question  directly  between  the  plaintiff  and 
the  mortgagor. 

3.  It  is  true,  as  claimed  in  behalf  of  the  appellee,  that  she 
was  not  directly  a  party  to  the  agreement  that  the  mortgage 
should  be  assigned  to  the  plaintiff.  But  ought  she  to  be 
allowed  to  profit  by  the  transaction  without  complying  with 
the  contract  made  by  her  husband  and  co-obligor  with  the 
plaintiff?  It  appears  to  us  that  every  equitable  consideration 
forbids  it.  She  is  in  no  position  to  demand  that  the  satisfac- 
tion of  the  mortgage  shall  not  be  disturbed,  and  her  property 
remain  free  and  unincumbered.  If  she  accepts  the  benefit  of 
the  plaintiff's  money,  she  should  be  held  to  abide  by  the  con- 
tract, under  which  the  plaintiff  made  the  payment.  This  is 
within  the  principle  of  the  rule  announced  in  Eadie  v.  Ash' 
baugh,  44  Iowa,  519,  and  Davenport  etc.  Assn.  v.  North  Amer- 
ican Fire  Ins.  Co.,  16  Iowa,  74. 

4.  It  is  insisted  in  behalf  of  the  appellee  that  the  Brattle- 
boro  Savings  Bank  was  not  bound  to  assign  the  mortgage, 
and  could  not  have  been  compelled  to  do  so,  and  the  plaintiff 
cannot  be  allowed  to  treat  the  transaction  as  an  assignment 
because  Sharman,  who  was  her  agent,  violated  his  instruc- 
tions, and  paid  the  debt.  The  defendant  ought  not  to  be 
allowed  to  reap  the  benefit  of  the  mortgage  debt  by  the  plain- 
tiff for  any  such  reason.     It  is  purely  a  matter  of  speculation 
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as  to  whether  the  savings  bank  would  have  assigned  the 
mortgage.  That  proposition  was  not  presented  to  its  oflficers. 
It  would  have  been  a  matter  of  entire  indifference  •••  to  the 
savings  bank  whether  it  assigned  the  mortgage  without  re- 
course, or  delivered  it  over  as  paid.  The  rights  of  the  savings 
bank  are  in  no  manner  involved  in  this  action. 
The  decree  of  the  district  court  is  reversed. 

ScBROGATiON — MoRTGAOBa.— Subrogation  is  the  substitution  of  another 
persoQ  in  the  place  of  a  creditor,  so  that  the  person  in  whose  favor  it  is  ex* 
ercised  succeeds  to  the  right  of  the  creditors  in  relation  to  the  debt.  The 
right  of  subrogation  is  independent  of  any  contractual  relations,  and  includes 
every  instance  in  which  one  party  is  required  to  pay  a  debt  for  which  another 
is  primarily  answerable,  and  whicli,  in  equity  and  good  conscience,  ought  to 
be  discharged  by  the  latter.  It  is  a  creation  of  equity  existing  solely  for 
accomplishing  the  ends  of  substantial  justice,  and,  being  controlled  by 
equitable  principles,  will  be  enforced  only  wlien  there  is  an  equity  to  invoke, 
and  no  innocent  person  will  be  injured.  To  apply  the  doctrine,  one  must 
have  paid  a  debt  due  to  a  third  person,  for  the  payment  of  which  another 
was  primarily  liable,  and  the  person  paying  the  debt  must,  in  doing  bo, 
have  acted  under  the  compulsion  of  saving  himself  from  loss,  and  not  as  a 
mere  volunteer:  Note  to  Mobile  Ins.  Co.  v.  Columbia  etc  R.  R.  Co.,  44  Am* 
St.  Rep.  731.  Hence,  a  mere  volunteer,  who  pays  off  a  mortgage  without 
the  knowledge  or  consent  of  the  mortgagor,  is  not  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee  tinder  his  mortgage:  Campbell  v.  Foster  Home 
Assn.,  163  Pa.  St.  609;  43  Am.  St.  Rep.  818.  But  one  who  advances  money 
with  which  to  pay  off  a  mortgage,  in  pursuance  of  an  agreement  that  he 
should  do  so,  and  that  the  mortgage  should  be  discharged  of  record,  and  a 
new  one  given  him  on  the  same  property  for  the  amount  advanced,  is  enti- 
tied  to  be  subrogated  to  the  lien  of  the  mortgage:  Baker  v.  Baker,  2  S.  Dak. 
261 ;  39  Am.  St.  Rep.  776,  and  note.  The  payment  of  money  due  upon  a 
mortgage,  by  one  who  is  not  an  intermeddler  or  volunteer,  operates  as  a  dis. 
charge  of  the  mortgage,  or  in  the  nature  of  an  usignmeut  of  it,  as  may  best 
serve  the  purposes  of  justice,  and  the  just  intent  of  the  parties;  Heitkr  ▼. 
AuUman,  56  Minn.  454;  45  Am.  St.  Rep.  486. 


Estate  op  Conrad. 

[89  Iowa,  896.] 
Lot  Insurance — Proceeds  op  Policy — Assets  of  Estatb — Dgsomrr. — If 
a  policy  of  life  insurance  is  payable  to  a  beneficiary  named  therein,  or 
to  her  "  legal  representatives"  upon  the  death  of  the  insured;  or,  if 
the  beneficiary  is  not  then  living,  to  her  children,  or  to  their  guardian, 
and  the  only  child  of  the  beneficiary  dies,  leaving  two  children,  and 
thereafter,  but  before  the  death  of  the  insured,  the  beneficiary  dies, 
the  insurance,  upon  the  death  of  the  insured,  is  not  a  part  of  the  ben«. 
ficiary's  estate,  and,  therefore,  not  liable  for  her  debts,  but,  by  the  law 
of  descent,  goea  to  the  grandchildren. 
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Dkfinitions. — "Legal  Rbpreskntative,"  in  the  broadest  sense,  means 
one  who  lawfully  represents  another  in  any  matter  whatever. 

Iksuranoe — Construction  of  Clause  as  to  Payment. — A  clause  in  a  pol- 
icy of  life  insurance,  authorizing  payment  to  the  beneficiary's  legal 
representatives,  does  not  authorize  payment  to  his  administrator.  It 
eontemplates  payment  to  some  legal  representative  appointed  by  him 
to  receive  the  money. 

Action  to  determine  the  validity  of  creditors'  claims  to 
the  proceeds  of  a  life  insurance  policy  upon  the  life  of  the 
husband  of  the  deceased,  Elizabeth  P.  Conrad.  It  was  de- 
termined that  the  fund  did  not  belong  to  her  estate,  and  the 
claimants  appealed. 

A.  M.  AntrohuSf  for  the  appellants. 

Newman  &  Blake,  for  the  appellee. 

■•''  RoTHBOcK,  J.  The  facts  necessary  to  determine  the 
rights  of  the  parties  are  as  follows:  On  the  third  day  of  Feb- 
ruary, 1877,  John  Conrad  procured  from  the  Connecticut 
Mutual  Life  Insurance  Company  a  paid-up  policy  on  his 
life,  for  the  sum  of  four  hundred  and  forty-nine  dollars.  The 
said  policy  was  in  these  words: 

"This  policy  of  insurance  witnesseth,  that  the  Connecticut 
Mutual  Life  Insurance  Company,  in  consideration  of  the 
representations  and  declarations  made  to  them  in  the  appli- 
cation for  this  insurance,  and  of  the  sum  of  one  hundred  and 
seventy-five  dollars,  receipt  whereof  is  hereby  acknowledged, 
do  hereby  insure  the  life  of  John  Conrad  (tbe  insured),  for 
the  term  of  his  natural  life,  in  the  sum  of  four  hundred  and 
forty -nine  dollars,  for  the  sole  use  and  benefit  of  Elizabeth  P. 
Conrad  (the  assured),  wife  of  said  insured;  the  sum  to  be 
paid  at  the  office  of  this  company  in  Hartford,  Connecticut, 
to  the  said  assured  or  her  legal  representatives,  within  ninety 
days  after  due  notice  and  sati'sfactory  evidence  of  the  death 
of  said  insured  during  the  continuance  of  this  policy;  or,  if 
the  said  assured  be  not  then  living,  the  said  sum  shall  be 
payable  as  above  to  her  children,  or  to  their  guardian,  if 
under  age.  That  this  policy  shall  not  be  assigned;  but  the 
same  may  be  surrendered  to  this  company  and  discharged 
at  any  time  by  the  assured  if  living,  and,  after  her  death,  by 
the  beneficiary  hereof,  under  the  statutes  of  Connecticut." 

At  the  time  the  said  insurance  was  effected,  Conrad  was 
forty-two  years  old,  and  his  wife,  Elizabeth  P.  Conrad,  and 
one  child,  named  Lilly  Conrad,  were  living.     The  daughter 
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married  one  Parsons,  on  February  2,  1883.  She  died  in 
February,  1888,  leaving  two  children  surviving  her.  Eliza- 
beth P.  Conrad  died  March  »»»  23,  1890.  John  Conrad  died 
May  4,  1891.  All  of  said  persons  died  intestate.  C.  B.  Par- 
sons was  appointed  guardian  of  the  children  of  Lilly  Conrad 
Parsons,  deceased,  on  the  third  day  of  June,  1891,  and  he 
was  appointed  administrator  of  the  estate  of  Elizabeth  P. 
Conrad  on  July  10,  1891.  The  insurance  company  paid  the 
amount  of  the  insurance  to  the  administrator  and  guardianj 
and  he  receipted  for  the  same  both  in  bis  capacity  as  guard- 
ian and  administrator.  The  demands  presented  by  the 
creditors,  and  for  the  payment  of  which  it  is  claimed  the 
insurance  money  should  be  appropriated,  are  for  medical 
attendance  to  Elizabeth  P.  Conrad  and  for  her  funeral  ex- 
penses. 

The  ultimate  question  for  determination  upon  the  foregoing 
facts  is,  whether  the  proceeds  of  the  policy  are  part  of  the 
estate  of  Elizabeth  P.  Conrad.  If  assets  of  her  estate,  there 
can  be  no  doubt  that  the  money  is  liable  for  her  debts:  Smed' 
ley  V.  Felt,  43  Iowa,  607;  Murray  v.  Wells,  53  Iowa,  256.  The 
district  court  held  that  the  fund  did  not  belong  to  the  estate 
of  Elizabeth  P.  Conrad.  We  think  that  the  holding  was 
right.  It  is  expressly  provided  in  the  policy  that,  if  the 
assured  be  not  living  at  the  time  the  policy  becomes  payable, 
the  amount  thereof  shall  be  payable  to  her  children.  There 
was  no  authority  to  make  payment  to  the  administrator  of 
her  estate  in  any  event.  The  clause  authorizing  payment  to 
*'  her  legal  representatives"  does  not  mean  payment  to  their 
administrator.  It  contemplates  payment  to  some  legal  rep- 
resentative appointed  by  the  wife  to  receive  the  money  for 
her.  There  can  be  no  other  meaning  attached  to  the  expres- 
sion "  legal  representatives,"  Ijecause  it  is  expressly  provided 
that,  if  the  assured  be  not  then  living,  payment  shall  be 
made  to  the  children  or  their  guardian.  "  Legal  representar 
tive,"  in  the  broadest  sense,  means  one  who  lawfully  repre- 
sents another  in  any  matter  whatever:  Anderson's  Law 
Dictionary,  883.  As  Mrs.  Conrad  died  before  her  •••  hus- 
band, and,  by  her  death,  all  her  interest  in  the  policy  was 
extinguished,  the  creditors  of  her  estate  have  no  claim  upoa 
the  fund. 

But  it  is  insisted  that  as  there  were  no  children  living  at 
the  time  of  the  death  of  Mrs.  Conrad,  or  when  the  policy 
became  payable,  the  fund  did  not  pass  to  the  grandchildren. 


Oct.  1893.]  Estate  of  Conrad.  899 

because  they  are  not  named  as  beneficiaries.  In  such  case 
it  should  be  the  policy  of  the  law  to  dispose  of  the  fund  ac- 
cording to  the  law  of  descent.  The  case  of  Continental  Life 
Ins.  Co.  V.  Palmer,  42  Conn.  60,  19  Am,  Rep.  530,  is  in  all 
its  essential  facts  like  the  case  at  bar,  and  it  was  there  held 
that  a  transmissible  interest  vested  in  the  children  upon  the 
issuing  of  the  policy,  and  that  the  child  of  the  deceased 
child  took  by  descent  the  interest  of  its  parent,  and  was  en- 
titled to  a  portion  of  the  fund  which  the  parent  would  have 
received  if  living. 

Counsel  for  the  appellants  cites  us  to  the  case  of  United 
States  Trust  Co.  v.  Mutual  Benefit  Life  Ins.  Co.,  115  N.  Y.  152, 
where,  in  a  case  much  like  that  at  bar,  it  was  held  that  the 
grandchildren  did  not  take  any  interest  in  the  policy  nor  the 
fund  arising  therefrom.  Our  examination  of  this  and  other 
cases  cited  leads  us  to  a  different  conclusion.  We  think  that, 
as  the  wife  was  not  living  when  the  policy  matured,  the  money 
due  thereon  was  no  part  of  her  estate,  and  that,  as  the  chil- 
dren were  named  in  the  policy  as  beneficiaries,  the  fund 
passed  down  the  line  of  descent  to  the  grandchildren.  It 
seems  to  us  that  this  conclusion  accords  with  the  spirit  of  our 
laws  upon  life  insurance.  It  is  a  provision  made  for  the 
family,  and  is  exempt  from  the  payment  of  the  claims  of 
creditors  of  the  insured:  Code,  sec.  1182.  As  the  wife  in  this 
case  did  not  live  to  acquire  any  right  to  the  fund,  it  is  surely 
in  accord  with  the  intent  of  the  assured  that  it  should  pass 
to  the  grandchildren  by  the  law  of  descent. 

The  judgment  of  the  district  court  is  afiBrmed. 


LiFK  iKannANCB  —  Dbath  of  Beneficiary  befork  the  Insured,  and 
Its  Effect  upon  the  Proceeds  of  the  Policy. — If  the  beneficiary  named 
in  an  insurance  certificate  dies  before  the  insured,  no  interest  in  the  fund 
▼eats  in  the  beneficiary,  and  her  heirs  will  inherit  no  part  of  the  fund  by 
virtue  of  their  relationship:  Note  to  haskina  v.  Kendall,  158  Mass.  224;  35 
Am.  St.  Rep.  492.  According  to  the  great  weight  of  authority,  a  policy  of 
life  insurance  creates  a  rested  interest  in  the  beneficiaries  therein  named. 
Bo,  if  a  wife  procures  a  policy  upon  the  life  of  her  husband,  payable  to  her  if 
living,  if  not,  to  her  children,  and  both  she  and  one  of  the  children  die  before 
the  husband,  a  transmis^iible  interest  vests  in  the  children  upon  the  issuing 
of  the  policy,  and  the  heirs  of  the  deceased  child  take  by  descent  its  in. 
terest,  and  are  entitled  to  a  portion  of  the  amount  assured:  See  monographic 
note  to  Hooker  r.  Sugg,  1 1  Am.  St.  Rep.  722,  on  results  of  the  death  of  a 
beneficiary  before  the  death  of  a  person  whose  life  is  insured.  A  policy  of 
life  insurance  may  be  made  payable  to  the  devisees  of  the  deceased,  as  dea* 
ignated  in  his  last  will  and  testament,  but,  if  the  insured  dies  intestate,  the 
avails  of  the  insurance  will  descend  to  his  wife  and  heirs,  or  their  aaaignaa, 
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the  Mine  as  any  other  property  or  chose  in  action:  Newman  t.  Covenant  MuL 
hu.  A»8n.,  76  Iowa,  66;  14  Am.  St.  Rep.  196,  and  note.  Upon  the  death  of  a 
member  of  a  benefit  society,  the  sum  payable  to  the  beneficiary  named  in 
the  certificate  cannot  be  considered  as  part  of  the  deceased  member's  estate, 
Bor  recoverable  by  his  administrator  as  assets,  unless  such  administrator 
happens  to  be  the  appointee:  Note  to  Rollina  v.  McHatton,  25  Am.  St.  Rep. 
264. 

"Lboal  Rkprrskntativb." — The  meaning  of  this  term,  when  found  in 
instruments  other  than  those  relating  to  the  administration  of  estates,  or 
the  affairs  of  deceased  persons,  depends  upon  the  intention  of  the  party 
osing  it,  and  ia  to  be  gathered,  not  always  from  the  instrument  itself,  but  as 
well  from  the  attending  circumstances.  Thus,  a  power  to  sell  given  to  a 
trustee  or  his  "legal  representative,"  in  a  deed  of  trust,  cannot  be  exercised 
by  the  administrator  of  the  trustee,  but  only  by  his  successor  in  the  trust: 
Warneeke  r.  Lembca,  71  111.  91;  22  Am.  Rep.  85. 
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[89  lOWA,  434.] 

8albs — P0SSB.S8ION — TiTLK.  — The  mere  possession  of  chattels,  without 
other  evidence  of  property  or  authority  from  the  true  owner  to  sell, 
do«8  not  enable  the  possessor  to  pass  title,  though  he  is  a  dealer  in  that 
class  of  property. 

Sali  bt  Aoknt  without  Authoritt. — If  one  advances  money  to  another 
to  buy  flaxseed  for  him,  and  to  hold  it  as  his  agent,  under  an  agree* 
ment  vesting  the  title  at  once  in  the  principal,  without  any  condition, 
and  binding  the  agent  not  to  buy  or  sell  flaxseed  to  any  one  but  the 
principal,  a  sale,  by  the  agent,  of  seed  so  purchased,  to  a  third  person, 
without  the  principal's  knowledge,  conveys  no  title,  though  the  agent 
is  a  dealer  in  wheat  and  other  grains. 

Bbtoppbl— Sale  by  Agent  wrrnouT  Authority. —One  who  intrusts  the 
possession  and  control  of  personal  property  to  an  agent,  who  sells  it 
without  authority,  and  without  the  knowledge  of  his  principal,  is  not 
estopped  from  claiming  it  in  the  hands  of  an  innocent  purchaser  without 
notice,  though  the  agent  was  a  dealer  in  property  of  like  character. 

BsTOFFBL— Sale  by  Agent  without  Authority. — The  fact  that  one  who 
intrusts  the  possession  and  control  of  personal  property  to  an  agent 
who  sells  it  without  authority,  and  without  the  knowledge  of  his  prin« 
cipal,  attempts,  after  receiving  information  of  the  sale,  to  procure  a 
settlement  with  the  agent  for  its  value,  and  makes  no  demand  of  the 
buyer  therefor  until  after  suit  is  brought  against  him,  does  not  estop 
the  principal  from  asserting  his  claim  against  the  buyer  for  its  value. 

Action  to  recover  the  value  of  a  quantity  of  flaxseed  al- 
leged to  have  been  wrongfully  converted  by  the  defendants 
to  their  own  use.  There  was  a  judgment  for  the  plaintiflf 
and  the  defendants  appealed. 

H,  Q.  McMillan,  J.  M.  Flower  and  T.  M.  Stuartj  for  th« 
appellants. 

/.  H.  Parson  and  E.  Y.  Oreenleaf,  for  the  appellee. 
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*'•  Robinson,  C.  J.  In  the  year  1889  the  plaintiff  was  en- 
gaged in  business  in  Gilman,  in  the  state  of  Illinois,  and  E. 
M.  Lamar  &  Co.  were  doing  business  at  George,  in  this  state. 
In  March  of  that  year  the  plaintiff  entered  into  an  agree- 
ment in  writing  with  Lamar  &  Co.,  by  which  the  former 
agreed  to  furnish  to  the  latter  one  thousand  bushels  of  flax- 
seed, for  the  purpose  of  having  it  loaned  to  fanners  for  use 
as  seed,  **•  for  the  purpose  of  procuring  the  product  of  the 
seeding.  Lamar  &  Co.  were  to  loan  the  seed  to  farmers  for 
the  purpose  stated  only,  for  and  in  the  name  of  the  plaintiff, 
on  terms  specified  in  the  agreement,  taking  notes  to  secure 
payments  for  the  seed,  and  making  contracts  for  the  product 
thereof  at  the  rate  of  twenty-five  cents  less  than  the  Chicago 
prices,  for  each  bushel  delivered  to  the  agent  of  the  plaintiff 
at  George.  Lamar  &  Co.  were  to  keep  an  account  of  their 
transactions,  on  books  of  account  wliich  were  to  be  furnished 
by  and  remain  the  property  of  the  plaintiff,  and  to  make 
reports  to  it  when  demanded.  They  were"  to  ship  to  the 
plaintiff  all  the  products  of  the  loaned  seed  which  they 
should  receive,  under  the  contracts  with  the  farmers,  and 
were  not  to  loan,  sell,  or  buy  any  flaxseed  during  the  con- 
tinuance of  the  agreement  for  any  one  excepting  the  plaintiff 
without  its  written  consent.  They  were  to  receive,  as  their 
only  compensation  for  services  rendered  in  performing  the 
agreement  on  their  part,  the  sum  of  five  cents  per  bushel  for 
the  flaxseed  bought  for  and  shipped  to  the  plaintiff.  The 
agreement  also  contained  a  paragraph  in  words  as  follows: 
"It  is  further  mutually  agreed  that  all  seed  purchased  under 
the  agreement  is  from  the  time  of  such  purchase  the  sole  and 
absolute  property  of  the  party  of  the  first  part  [the  plaintiff], 
and  that  the  party  of  the  second  part  [E.  M.  Lamar  &  Co.], 
has  no  right  or  interest  in,  or  lien  on,  the  same,  save  only  for 
money  they  have  actually  advanced,  and  that,  so  long  as  it 
remains  in  their  actual  possession,  they  hold  it  only  as  the 
agent  of  the  party  of  the  first  part."  There  was  also  a  pro- 
vision for  the  payment  of  a  commission  for  purchasing  seed 
not  under  contract,  but  it  is  not  involved  in  this  case. 

In  the  latter  part  of  the  year  1889  Lamar  &  Co.  purchased 
flaxseed  under  that  agreement  with  money  furnished  by  the 
plaintiff.  In  November,  1889,  they  shipped  to  the  defend- 
ants in  Chicago  two  carloads  of  ***  flaxseed,  and  drew  on 
them  for  nearly  the  amount  of  its  value.  The  flaxseed  was 
received  by  the  defendants  and  sold,  and  the  drafts  were 
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paid.  The  seed  so  received  and  sold  was  purchased  by  La- 
mar &  Co.  under  their  agreement  with  the  plaintiff,  with  its 
money,  and  they  had  no  lien  upon  it  for  any  purpose.  The 
defendants  claim  that  they  received  and  sold  the  seed  only 
as  brokers  and  commission  merchants,  acting  for  the  ehip- 
"pers,  and  receiving  a  commission  for  their  services,  and  that 
they  did  not  purchase  it  on  their  own  account.  It  appears 
that  in  December,  1888,  they  arranged  with  Lamar  &  Co.  to 
-furnish  them  two  thousand  dollars,  for  use  in  their  grain  and 
ijseed  business,  and  the  next  year  the  amount  was  increased 
to  three  thousand  dollars.  Shipments  were  made  by  Lamar 
&  Co.  to  the  defendants  to  the  amount  of  thirteen  thousand 
dollars,  and  drafts  to  the  amount  of  sixteen  thousand  dollars 
were  drawn  on  them  and  paid,  leaving  a  balance  due  from 
Lamar  &  Co.  to  the  defendants  of  three  thousand  dollars. 
When  the  shipments  in  question  were  made,  the  drafts  drawn 
against  them  were  charged  to  Lamar  &  Co.,  and  the  proceeds 
of  the  shipments  were  credited  to  them. 

1.  The  defendants  contend  that  the  agreement  between  the 
plaintiff  and  Lamar  &  Co.  was  in  the  nature  of  an  extension 
of  credit,  and  that  the  latter  were  charged  with  the  cash  ad- 
vanced them,  and  received  credit  only  when  the  flaxseed 
■was  delivered  in  Gilman;  that  they  were  required  to  guar- 
anty weights  and  quality,  and  that  the  plaintiflF  reserved  the 
right  to  refuse  any  flaxseed  if  the  weights  and  quality  were 
not  satisfactory.  The  claims  thus  made  are  not  supported 
by  the  evidence.  It  is  true  that  Lamar  &  Co.  guaranteed 
the  weights  at  Gilman,  and  that  they  were  responsible  for 
damages  which  should  result  from  shipping  inferior,  dirty, 
or  unmerchantable  seed,  but  the  **'  right  to  reject  seed  was 
not  reserved  to  the  plaintiflF.  On  the  contrary,  the  title  to  all 
«eed  purchased  under  the  agreement  vested  in  it  at  once,  and 
the  obligations  in  regard  to  weight  and  quality  of  seed  placed 
upon  Lamar  &  Co.  were  designed  to  secure  a  faithful  per- 
formance of  the  agreement  on  their  part,  or  to  require  them 
to  make  good  the  loss  which  should  result  from  their  failure 
to  do  so.  The  transfer  of  title  did  not  depend  upon  any  con- 
dition, and  the  transaction  was  not,  in  any  sense,  a  condi- 
tional sale  of  property;  and  section  1922  of  the  code,  which 
requires  sales,  contracts,  and  leases,  wherein  the  transfer  of 
title  or  ownership  of  personal  property  is  made  to  depend 
upon  any  condition  to  be  in  writing  and  recorded,  to  be 
valid  against  certain  creditors  and  purchasers  without  notice, 
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has  no  application:  See  Van  Sandt  ▼.  Dows,  63  Iowa,  594; 
60  Am.  Rep.  759.  The  flaxseed,  when  shipped  to  the  de- 
fendants, belonged  to  the  plaintiff,  and  Lamar  &  Co.  had  no 
authority  to  divest  it  of  its  title  by  selling  the  seed  to  others. 
It  is  said  that  for  a  time  the  plaintiff  was  unable  to  receive 
flaxseed;  that  Lamar  &  Co.  had  filled  their  bins  and  were 
compelled  to  ship  some  of  their  contents  away.  But,  if  that 
be  true,  it  gave  them  no  right  to  ship  in  their  own  name, 
and  sell  it  as  their  own. 

2.  It  is  contended  that  the  plaintiff  is  estopped  to  deny  the 
right  of  Lamar  &  Co.  to  sell  the  seed,  for  the  reason  that  it 
had  given  them  the  possession  and  control  of  it,  and  the  ap- 
parent right  to  treat  and  dispose  of  it  as  their  own.  The 
plaintiff  did  not  authorize  Lamar  &  Co.  to  ship  the  flaxseed 
to  anyone  but  itself,  and  it  did  not  know  anything  of  the 
shipments  until  after  they  were  made.  If  it  is  estopped  to 
claim  the  seed,  it  is  because  Lamar  &  Co.  were  buying  wheat 
and  other  grain,  and  selling  it  on  their  owli  account.  But, 
in  our  opinion,  that  fact  alone  was  insufficient  to  bind  the 
plaintiff  by  selling  the  seed  in  question.  "  The  mere  posses- 
sion of**'  chattels  by  whatever  means  acquired,  if  there  be 
no  other  evidence  of  property,  or  authority  to  sell  from  the 
true  owner,  will  not  enable  the  possessor  to  give  good  title": 
McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  329;  7  Am.  Rep.  341; 
Ballard  v.  Burgett,  40  N.  Y.  314;  McGoldrick  v.  Willits,  52 
N.  Y.  617;  Barnard  v.  Campbell,  55  N.  Y.  462;  14  Am.  Rep. 
289;  Sanders  v.  Keher,  28  Ohio  St.  640;  Oshorn  y.  McClelland, 
43  Ohio  St.  307;  Reed  v.  Upton,  10  Pick.  522;  20  Am.  Dec. 
545;  Coggill  v.  Hartford  etc.  R.  R.  Co.,  3  Gray,  545;  Dunlap 
V.  Gleason,  16  Mich.  158;  93  Am.  Dec.  231;  Kohler  Y.Hayes, 
41  Cal.  455;  Mechem  on  Agency,  sec.  788;  1  Benjamin  on 
Sales,  sec.  437. 

Some  of  the  authorities  cited  refer  especially  to  conditional 
Bales,  but  are  applicable  to  the  question  under  consideration. 
The  doctrine  which  they  announce  is  applicable  to  cases 
where  personal  property  has  been  delivered  to  a  person  who 
is  engaged  in  the  business  of  buying  and  selling  such  prop- 
erty. In  Levi  v.  Booth,  58  Md.  305,  42  Am.  Rep.  832,  it  is 
said  that,  aside  from  statutory  provisions  regulating  such 
matters,  "  it  is  very  clear  ....  that  the  bare  possession  of 
goods  by  one,  though  he  may  happen  to  be  a  dealer  in  that 
class  of  goods,  does  not  clothe  him  with  power  to  dispose  of 
the  goods  as  though  he  were  owner,  or  as  having  authority 
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as  agent  to  sell  or  pledge  the  goods,  to  the  preclusion  of  the 
right  of  the  real  owner.  If  he  sells  as  owner,  there  must  be 
some  other  indicia  of  property  than  mere  possession.  There 
must  ....  be  some  act  or  conduct  on  the  part  of  the  real 
owner  whereby  the  party  selling  is  clothed  with  the  apparent 
ownership  or  authority  to  sell,  and  in  which  the  real  owner 
will  not  be  heard  to  deny  or  question  to  the  prejudice  of  an 
innocent  third  party  dealing  on  the  faith  of  such  appear- 
ances." Following  that  rule,  it  was  held,  in  effect,  that  a 
dealer  in  jewelry  who  received  a  valuable  diamond  ring  to 
obtain  a  match  for  it,  or,  failing  in  that,  to  get  an  offer  for  it, 
could  not  by  a  sale  thereof  to  an  innocent  purchaser  *** 
divest  the  owner  of  his  title.  In  Conable  v.  Lynch,  45  Iowa, 
84,  it  was  held  that  an  agent,  who  received  a  wagon  and  other 
property  under  a  contract  to  retail  them  for  his  principali 
could  not  sell  the  wagon  as  his  own  to  an  innocent  purchaser* 
and  receive  credit  for  its  value  on  a  debt  owing  to  him  by  the 
agent:  See,  also,  Baehr  v.  Clark,  83  Iowa,  313;  Crooker  v. 
Broxon,  40  Iowa,  144. 

The  case  of  Wright  t.  E.  M.  Dickey  Co.,  83  Iowa,  464, 
relied  upon  by  the  defendants  as  being  decisive  of  the  ques- 
tion under  consideration,  is  not  in  conflict  with  the  conclu- 
sion v/e  reach.  It  appeared  in  that  case  that  a  landlord 
having  a  lien  upon  certain  grain  knew  that  his  tenant  was 
selling  it,  but  was  silent,  when,  by  making  known  his  lien, 
he  would  have  prevented  the  sale  to  an  innocent  purchaser. 
In  this  case,  however,  the  plaintiff  not  only  had  no  knowl- 
edge of  the  intention  of  its  agents  to  sell,  but  bad  no  reason 
to  believe  that  they  intended  to  do  so. 

3.  It  is  insisted  that  the  plaintiff  is  estopped,  by  its  con- 
duct subsequent  to  the  sale,  to  assert  ownership  of  the  flax- 
seed, and  that  it  has  in  effect  ratified  the  sale.  It  appears 
that  some  attempt  was  made  by  the  plaintiff  to  obtain  a  set- 
tlement with  Lamar  &  Co.,  and  that  it  made  no  demand 
upon  the  defendants  for  the  seed  until  this  action  was  com- 
menced. There  was  no  ratification  of  the  sale,  and  the 
defendants  have  not  been  prejudiced  in  any  manner  by  the 
delay  of  the  plaintiff  in  demanding  the  compensation  it  seeks 
to  recover  in  this  action.  It  was  justified  in  endeavoring  to 
obtain  redress  from  Lamar  &  Co.  Having  failed  in  that 
under  the  circumstances  we  have  stated,  it  is  not  estopped 
to  assert  its  claim  against  the  defendants.  We  have  stated 
the  facts  as  the  district  court  was  authorized  to  find  them. 
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With  respect  to  some  there  was  a  conflict  in  the  evidence, 
but  the  conclusion  of  the  court  is  so  far  supported  by  the 
evidence  ***  that  it  must  be  treated  as  conclusive.  It  ren- 
dered judgnnent  in  favor  of  the  plaintiff  for  the  value  of  the 
flaxseed  in  dispute,  with  interest  and  costs. 

We  find  no  cause  to  disturb  that  judgment,  and  it  is, 
therefore,  aflBrmed.  

Sales — Posskssiok — Salk  by  Agbnt  without  Acthoritt. — Mere  pos- 
lession  of  another's  property  affords  no  evidence  that  the  person  having 
possession  has  power  to  sell,  and  he  who  purchases  or  intermeddles  with  it 
must  see  that  he  is  protected  by  the  authority  of  one  who  has  power  to  sell. 
Every  one  is  bound  at  his  peril  to  ascertain  in  whom  the  real  title  is  vested, 
and,  no  matter  how  much  diligence  he  may  exert  to  that  end,  he  must  abide 
by  the  consequences  of  any  mistake.  Hence,  purchasing  personal  property 
from  one  who  has  no  right  to  sell,  and  holding  it  to  the  buyer's  use,  is  a 
conversion,  for  which  trover  or  replevin  will  lie  without  previous  demand  or 
refusal:  Velsian  v.  Lewis,  15  Or.  539;  3  Am.  St.  Rep.  184,  and  monographic 
note  showing  that  the  owner  of  a  chattel  cannot  be  divested  of  title  without 
h's  consent;  that  in  regard  to  dealings  with  agents  and  factors,  the  bare  pos- 
session of  goods  by  one,  though  he  may  happen  to  be  a  dealer  in  that  class  of 
goods,  does  not  clothe  him  with  power  to  dispose  of  the  goods  as  though  he 
were  owner,  or  as  having  authority  as  agent  to  sell  or  pledge  the  goods,  to  the 
preclusion  of  the  right  of  the  real  owner;  that,  if  he  sells  as  owner,  there  mait 
be  some  other  indicia  of  property  than  mere  possession;  and  there  must  be 
■ome  act  or  conduct  on  the  part  of  the  real  owner  whereby  the  party  sell- 
ing is  clothed  with  the  apparent  ownership  or  authority  to  sell,  and  which 
the  real  owner  will  not  be  heard  to  deny  or  question,  to  the  prejudice  of  an 
innocent  third  party,  dealing  on  the  faith  of  such  appearances.  The  rule 
of  caveat  emptor  applies  to  sales  of  chattels.  The  purchaser  gets  no  better 
title  than  the  seller  possesses.  A  purchaser  from  a  seller,  who  has  no  title 
whatever,  gets  no  title,  for  the  true  owner  of  a  chattel  can  never  be  de- 
prived of  his  title  thereto  without  his  consent:  Note  to  Tuttle  v.  Campbell, 
16  Am.  St.  Kep.  661.  One  whose  property  has  been  sold  without  his  con- 
■ent  may  replevy  the  specific  goods,  or  sue  the  purchaser  for  their  ralne, 
where  the  property  itself  has  passed  beyond  the  owner's  reach:  Note  to  Fict* 
$itm  T.  Lewis,  3  Am.  St.  Rep.  205. 
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Reed  v.  Brown. 

[89  luTTA,  464.] 

Ck>KTRAOTS— Consideration.— Whilb  a.  Pre-kxistiito  Debt  Ii  a  ralnabl* 
oonaideration  for  the  transfer  of  negotiable  instruments,  it  shonld  nok 
b«  BO  held  as  to  other  personal  property. 

Bales — Consideration. — A  Pre-existing  Debt  is  not  a  valaable  or  suffi* 
oient  consideration  for  the  purchase  of  goods  as  against  a  third  person 
from  whom  the  vendor  fraudulently  obtained  them.  Such  a  purchaao 
is  not  one  for  value. 

Bales— Consideration. — A  Promise  to  Pat  for  goods  fraudulently  ob- 
tained by  the  vendor  from  a  third  person  is  not  a  valaable  or  anffioient 
oonsideration  for  the  transfer  as  against  the  real  owner. 

Action  to  recover  possession  of  certain  articles  of  merchan- 
dise of  the  value  of  forty-nine  dollars  and  ninety-three  cents. 
The  goods  were  sold  by  the  plaintiffs  and  appellees,  Reed, 
Murdoch  &  Co.,  to  Rae  &  Harker.  Rae  <fe  Harker  were  in- 
solvent, and  sold  the  goods  to  the  defendants  and  appellants, 
Brown  Brothers.  The  fraud  consisted  in  Rae  <fe  Barker's 
obtaining  the  goods  while  they  were  insolvent.  There  was  a 
judgment  for  the  plaintiffs,  and  the  defendants  appealed  upon 
a  certificate  of  the  trial  judge  that  the  case  involved  a  ques- 
tion of  law,  upon  which  the  opinion  of  the  appellate  court 
was  desired. 

Frank  J.  Brown  and  T.  D.  Higgs^  for  the  appellants. 

C.  A.  Irwin,  for  the  appellees. 

*'*  Given,  J.  The  certificate  upon  which  this  appeal  is 
taken  is  as  follows: 

"  Where  goods  are  purchased  from  an  insolvent  firm,  but 
without  any  knowledge  on  the  part  of  the  purchaser  **•  of 
said  insolvency,  to  be  paid  for  in  part  with  a  pre-existing 
debt,  and  a  promise  on  the  part  of  the  purchaser  to  pay  the 
balance  on  demand,  but  where  the  balance  is  not  demanded 
or  paid,  and  a  receipt  given  to  the  vendor  by  the  purchaser 
for  the  debt,  as  aforesaid,  and  when  the  purchaser  is  told  to 
take  any  goods  he  chooses  from  a  large  quantity,  and  the 
purchaser  takes  goods  that  were  obtained  by  fraud  on  the  part 
of  the  vendee,  and  the  defrauded  vendor  rescinds  the  sale, 
does  such  a  purchase  constitute  a  purchase  for  value,  as 
against  the  defrauded  vendor?" 

It  is  not  questioned  in  the  record,  or  in  argument,  but  that 
the  appellees  had  the  right  to,  and  did,  rescind  the  contract 
by  which  they  sold  the  goods  in  controversy  to  the  appellants' 
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vendors,  Rae  &  Harker,  and  would  be  entitled  to  recover 
them  from  Rae  &  Harker,  if  still  held  by  them.  Nor  is  it 
questioned  but  that  the  appellants  were  innocent  purchasers 
of  the  goods  from  Rae  &  Harker.  The  sole  contention  is 
whether  they  were  purchasers  for  value,  or,  in  other  words^ 
whether  the  pre-existing  debt,  and  the  promise  to  pay  the 
excess  of  the  value  of  the  goods  over  tlie  amount  of  the  debt, 
was  a  valuable  consideration,  as  against  the  defrauded  ven- 
dors, the  appellees. 

1.  We  first  inquire  whether  the  pre-existing  debt  was  a 
valuable  consideration  for  the  purchase.  This  question  is 
presented  for  the  first  time  in  this  court.  Though  the  amount 
in  controvers}'  is  small,  counsel  urge  the  importance  of  the 
question,  and  have  aided  us  in  its  solution  by  the  marked 
care  and  ability  with  which  it  is  presented.  Cobbey,  in  his 
Law  on  Replevin,  section  286,  states  the  law  to  be  as  follows: 
•'Goods  obtained  by  fraud,  and  used  to  pay  a  pre-existing 
debt,  may  be  replevied  by  the  true  owner.  Where  goods  ob- 
tained by  fraud  are  turned  over  to  pay  a  pre-existing  debt  of 
the  vendee,  either  by  actual  sale  or  by  pledge,  such  second 
**•  vendee  is  not  considered  as  an  innocent  purchaser  for 
value,  as,  if  he  is  compelled  to  surrender  the  goods  to  the  true 
owner,  he  is  in  no  worse  condition  than  before.  In  such  cases 
it  is  well  settled  that  the  true  owner  may  retake  his  property": 
See  Newmark  on  Sales,  sg''..  205.  Of  the  many  cases  which 
we  find  fully  supporting  this  statement  of  the  law,  we  cite  the 
following,  most  of  which  are  directly  in  point:  Root  v.  French^ 
13  Wend.  570;  28  Am.  Dec.  482;  Sargent  v.  Sturm,  23  CaU 
859;  83  Am.  Dec.  118;  Durell  v.  Haley,  1  Paige,  492;  19  Am. 
Dec.  444;  Linnard's  Appeal  (Pa.  Sup.  Ct.,  April  5,  1886),  B 
Atl.  Rep.  840;  Bradley  v.  Obear,  10  N.  H.  477;  Farley  v.  Lin- 
coin,  51  N.  H.  577;  12  Am.  Rep.  182;  Sleeper  v.  Davis,  64  N.  H. 
59;  10  Am.  St.  Rep.  377;  Johnson  v.  Peck,  1  Wood.  &  M.  334j 
Ruth  V.  Ford,  9  Kan.  17;  Thompson  v.  Rose,  16  Conn.  71;  41 
Am,  Dec.  121;  Dickerson  v.  Tillinghast,  4  Paige,  215;  25  Am. 
Dec.  528;  Stevens  v.  Brennan,  79  N.  Y.  254;  Poor  v.  Wood^ 
burn,  25  Vt.  234;  Ratcliffe  v.  Sangston,  18  Md.  383;  Spira  v. 
Hornthall,  77  Ala.  137;  Henderson  v.  Gihhs,  39  Kan.  680; 
Eaton  V.  Davidson,  46  Ohio  St.  355.  In  Oswego  Starch  Fac- 
tory V.  Lendrnm,  57  Iowa,  573,  42  Am.  Rep.  53,  this  court  held 
that  an  attaching  creditor  of  a  fraudulent  vendee  parts  with 
no  consideration;  that  he  stands  in  the  shoes  of  the  vendee^ 
and  cannot  hold  the  property  attached,  as  against  the  de- 
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frauded  vendor.    The  reasoning  in  that  case  is  in  harmony 
with  the  cases  cited  above. 

The  only  cases  we  have  discovered,  holding  contrary  to  the 
above-mentioned  cases,  are  Shufeldt  v.  Pease,  16  Wis.  659; 
Buttera  v.  Ilaxighwout,  42  III.  18;  89  Am.  Dec.  401.  The  ap- 
pellants cited  Johnson  v.  Barney,  1  Iowa,  531,  and  Trustees  v. 
Hill,  12  Iowa,  463.  In  the  former  case  it  is  held,  in  harmony 
with  the  general  current  of  decisions,  "  that  the  rights  of  the 
holder  of  a  negotiable  instrument  are  the  same  whether  the 
debt  for  which  it  is  transferred  is  pre-existing,  or  contracted 
at  the  time  of  the  transfer."  The  latter  case  recognizes  this 
rule  as  applying  to  transfers  of  negotiable  paper  in  payment 
■***  of  a  pre-existing  debt,  and  holds  that  if  the  transfer  is 
as  collateral  security  for  a  pre-existing  debt,  without  any  new 
consideration,  an  assignee  of  the  negotiable  instrument  is  not 
a  purchaser  for  value,  in  the  usual  course  of  trade.  This 
case  has  been  followed  in  Ryan  v.  Chew,  13  Iowa,  589;  Rud- 
uick  V.  Lloyd,  15  Iowa,  441;  83  Am.  Dec.  423;  Uaion  Nat. 
Bank  v.  Barber,  56  Iowa,  559;  Bone  v.  Tharp,  63  Iowa,  223. 

It  being  thus  settled,  as  the  law  of  this  state,  that  a  pre- 
existing debt  is  a  valuable  consideration  for  the  transfer  of  a 
negotiable  instrument,  the  appellants  contend  that  tlie  same 
rule  should  apply  to  the  transfer  of  any  chattel  property.  In 
considering  this  claim,  we  must  have  in  mind  the  distinction 
between  negotiable  instruments  and  other  chattels.  It  is 
unquestionably  the  policy  of  the  law,  in  the  interest  of  trade 
and  commerce,  to  facilitate  the  circulation  of  commercial 
paper.  The  necessities  of  commerce  require  that  bills  of  ex- 
change and  promissory  notes  shall  be  treated  as  possessing 
some  of  the  attributes  of  money;  and  to  give  them  this  attri- 
bute, and  to  give  confidence  in  their  reception,  they  are  pro- 
tected in  the  hands  of  an  innocent  holder  for  value,  before 
due,  from  defenses  growing  out  of  the  dealings  of  the  prior 
parties.  Negotiable  instruments  are  excepted  from  the  rule 
with  regard  to  other  property.  It  is  only  he  who  has  a  title 
himself  to  a  personal  chattel  that  can  convey  it  to  another; 
but  the  bona  fide  assignee  for  value  of  even  a  stolen  note,  who 
takes  it  innocently,  in  the  course  of  trade,  before  due,  with 
due  caution,  has  a  valid  title,  although  his  assignor  had  no 
title  whatever.  It  is  these  distinctions  between  commercial 
instruments  and  other  property  that  have  led  the  courts  to 
hold  that  a  pre-existing  debt  is  a  valid  consideration  for  the 
transfer  of  a  negotiable  instrument:  See  3  Kent's  Commeo' 
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taries,  79;  Eaton  v.  Davidson,  46  Ohio  St.  355;  Carlisle  v. 
Wishart,  11  Ohio,  172;  Mcleod  v.  First  Nat.  Bank,  42  Miss. 
112. 

**'  In  Swift  y.  Tyson,  16  Pet.  1,  Justice  Story,  after  review- 
ing the  authorities,  and  holding  that  a  pre-existing  debt  does 
constitute  a  valuable  consideration  for  the  transfer  of  a  nego- 
tiable instrument  before  due,  gives  the  following  reasons: 
"It  is  for  the  benefit  and  convenience  of  the  commercial 
world  to  give  as  wide  an  extent  as  practicable  to  the  credit 
and  circulation  of  negotiable  paper,  that  it  may  pass,  not  only 
as  security  for  new  purchases  and  advances  made  upon  the 
transfer  thereof,  but  also  in  payment  of,  and  as  security  for, 
pre-existing  debts.  The  creditor  is  thereby  enabled  to  realize 
or  to  secure  his  debt,  and  thus  may  safely  give  a  prolonged 
credit,  or  forbear  from  taking  any  legal  steps  to  enforce  his 
rights.  The  debtor  also  has  the  advantage  of  making  his 
negotiable  securities  of  equivalent  value  to  cash.  But,  estab- 
lish the  opposite  conclusion  that  negotiable  paper  cannot  be 
applied  in  payment  of,  or  as  security  for,  pre-existing  debts, 
without  letting  in  all  the  equities  between  the  original  and 
antecedent  parties,  and  the  value  and  circulation  of  such 
securities  must  be  essentially  diminished,  and  the  debtor 
driven  to  the  embarrassment  of  making  a  sale  thereof,  often 
at  a  ruinous  discount,  to  some  third  person,  and  then,  by 
circuity,  to  apply  the  proceeds  to  tlie  payment  of  his  debts. 
What,  indeed,  upon  such  a  doctrine,  would  become  of  that 
large  class  of  cases  where  new  notes  are  given  by  the  same 
or  by  other  parties,  by  way  of  renewal  or  security,  to  banks 
in  lieu  of  old  securities  discounted  by  them,  which  have 
arrived  at  maturity?  Probably  more  than  one-half  of  all 
bank  transactions  in  our  country,  as  well  as  those  of  other 
countries,  are  of  this  nature.  The  doctrine  would  strike  a 
fatal  blow  at  all  discounts  of  negotiable  securities  for  pre- 
existing debts.  This  question  has  been  several  times  before 
this  court,  and  it  has  been  uniformly  held  that  it  makes  no 
difference  whatsoever,  as  to  the  rights  of  the  holder,  whether 
the  debt  for  which  the  negotiable  instrument  **'  is  trans- 
ferred to  him  is  a  pre-existing  debt,  or  is  contracted  at  the 
time  of  the  transfer.  In  each  case  he  equally  gives  credit 
to  the  instrument." 

Manning  v.  McClure,  36  111.  490,  cited,  only  determines 
tliat  a  negotiable  note  taken  as  collateral  security  for  a  pre- 
existing debt  was  taken  for  value.     The  question  under  coa- 
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BideraUon  was  not  involved  in  that  case.  We  think  it  is 
entirely  clear,  upon  reason  and  from  these  authorities,  that 
while,  from  the  necessities  of  the  case,  and  the  nature  of 
negotiable  instruments,  a  pre-existing  debt  is  a  valuable  con- 
sideration for  their  transfer,  it  should  not  be  so  held  as  to 
other  personal  property. 

2.  It  only  remains  to  determine  whether  the  promise  to 
pay  the  excess  of  the  value  of  the  goods  over  the  amount  of 
the  debt  is  such  a  valuable  consideration  as  will  sustain  the 
transfer.  We  have  seen  that,  where  a  prior  debt  is  the  only 
consideration,  it  is  held  not  to  be  a  purchase  for  value,  be- 
cause the  purchaser  parts  with  nothing;  that,  if  he  is  com- 
pelled to  surrender  the  goods  to  the  true  owner,  he  has  his 
claim  against  his  debtor,  and  is  in  no  worse  position  than 
before.  Th«  same  reasons  apply  to  this  promise  to  pay  the 
difference.  If,  as  some  of  the  cases  hold,  Rae  <fe  Harker  had 
no  title  to  the  goods  that  they  could  transfer,  as  against  the 
appellees,  tlien  there  was  no  consideration  for  the  promise  to 
pay  this  difference. 

The  question  certified  is  whether  this  purchase  by  the  ap- 
pellants constitutes  a  purchase  for  value,  as  against  the 
defrauded  vendors.  Our  conclusion  is,  that  the  question  must 
be  answered  in  the  negative,  and  the  judgment  of  the  district 
court  affirmed.  _____ 

CONTRAOTS — SaLM— CONSTDKRATION— PrB-BXISTINO  DebT.— A  Sale  of  aO 
interest  io  personal  property  must  be  supported  by  a  sufficient  considera- 
tion: TuUU  V.  Campbell,  74  Mich.  652;  16  Am.  St.  Rep.  652.  The  most 
notable  exception  to  the  rule  that  the  vendor  can  confer  by  sale  no  greater 
title  than  he  himself  has,  and  that  the  true  owner  cannot  be  divested  of 
his  title  without  his  consent,  except  by  legal  process,  or  some  improvidence 
of  his  own,  exists  in  the  case  of  cash,  bank  bills,  notes,  checks,  and  other 
negotiable  instruments  payable  to  bearer,  and  transferable  by  delivery  in 
the  ordinary  course  of  business  to  a  person  taking  them  bona  fide  and  for 
Talne:  See  monographic  note  to  Velsian  v.  Lewis,  3  Am.  St.  Rep.  199,  dis- 
cussing the  rule  mentioned.  The  extinguishment  of  a  pre-existing  debt  i« 
a  valid  and  sufficient  consideration  for  the  transfer,  not  only  of  negotiable 
instruments,  but  of  other  personal  property:  Hanold  v.  Kays,  64  Mich. 
439;  8  Am.  St.  Rep.  835;  Bani  of  St.  Albans  v.  GilUland,  23  Wend.  311;  86 
Am.  Dec.  666,  and  note.  For  earlier  and  contrary  views,  compare  note  to 
Lockwood  V.  Bates,  12  Am.  Dec.  136;  Bay  v.  Coddington,  9  Am.  Dec.  272. 
One  who  takes  goods  from  a  fraudulent  purchaser  in  satisfaction  of  a  pre- 
existing debt,  in  good  faith  and  without  notice,  is  a  bona  fide  purchaser  for 
value,  and  will  take  a  good  title  against  the  original  owner:  Note  to  WUl- 
iams  r.  Merle,  25  Am.  Dec.  613,  but  showing  cases  to  the  contrary  in  dis- 
cussing the  subject  as  to  when  a  purchaser  gets  title  notwithstanding  tha 
tme  owner's  claim.     A  mere  gratuitous  promise   cannot  be   enforced  by 
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action:  Presbyterian  Church  r.  Cooper,  112  N.  Y.  517;  8  Am.  St.  Rep.  767. 
There  must  be  a  consideration  to  support  every  promise,  whether  evidenced 
by  writing  or  not:  Stewart  v.  Jerome,  71  Mich.  201;  15  Am.  St.  Rep.  252. 
If  property  is  procured  by  fraud,  the  owner  is  not  precluded  from  recover- 
ing it  from  one  to  whom  it  has  been  sold,  if  the  latter  made  payment  there* 
for  with  indebtedness  due  to  him  from  his  immedlata  vendor:  Hard  v. 
Bickford,  85  Me.  217;  35  Am.  St.  Rep.  353. 
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Qbecks. — The  Blank  Indorsement  of  a  check  which  is  in  form  a  nego- 
tiable instrument,  and  delivery  thereof,  transfer  the  title  to  the  indorsee, 
and  the  presumption,  in  the  absence  of  a  showing  to  the  contrary,  is 
that  the  transfer  was  for  a  valuable  consideration. 

Chkcks — Blank  Indorsement  and  Credit  fob  at  Bank,  Effect  or— 
Custom  oi  Banks. — If  a  check  upon  a  bank,  payable  to  a  payee  named 
or  bearer,  is  indorsed  in  blank  by  the  payee,  who  delivers  it  to  a  bank 
with  which  he  does  business,  and  the  bank  gives  him  credit  for  it,  the 
title  to  the  check  passes  to  the  bank,  and  its  ownership  thereof  cannot 
be  negatived  by  proof  of  any  custom  of  banks  to  treat  such  credit 
merely  as  a  receipt. 

8alb — What  is  not  Evidencb  of  Fraud. — In  an  action  upon  a  check 
given  for  the  purchase  price  of  bogs,  there  is  no  evidence  of  fraud  in 
the  sale,  though  it  appears  that  the  payee  warranted  the  hogs  to  be 
•onnd,  and  that  some  of  them  died  soon  after  their  removal,  if  it  is 
not  shown  that  the  hoga  were  infected  when  sold,  of  what  disease  they 
died,  or  that  the  payee  knew  they  were  diseased  at  the  time  of  the  sale, 

Plbadino — Genuineness  of  Signature— Evidence— Burden  of  Proof. 
The  genuineness  of  a  signature  to  a  written  instrument  may  be  put  in 
issue  by  a  denial  in  writing,  under  oath,  not  made  by  the  person  whose 
signature  it  purports  to  be,  and  the  burden,  as  to  that  issue,  is  upon 
the  party  making  the  denial.  Evidence  to  show  that  the  signature  in 
question  is  not  genuine  is,  therefore,  material  and  admissible. 

Action  to  recover  the  amount  of  a  check  drawn  by  the 
defendant.  The  court  directed  a  verdict  for  the  plaintiflfa. 
The  verdict  was  returned  as  ordered,  and  judgment  was  ren- 
dered for  its  amount. 

Sheean  &  McCarn  and  M.  W.  Herrich,  for  the  appellant. 

Remley  <&  Eranbrachy  for  the  appellees. 

***  Robinson,  C.  J.  The  check  upon  which  this  action  !■ 
founded  is  as  follows: 

"$362.68.  MoNTicELLO,  Iowa,  Oct.  17,  1890. 

•*  0.  W.  &  G.  L.  Lovell,  Bankers: 

"Pay  Osborn  Brothers,  or  bearer,  three  hundred  sixty-two, 
68-100  dollars.  John  Jacobs." 
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The  petition  alleges  that  the  payees  of  the  check,  in  the 
usual  course  of  business,  transferred  it  to  the  plaintiffs  by 
writing  thereon  "Osborn  Brothers";  that  it  was  forwarded 
through  a  bank  in  Dubuque  to  a  bank  in  Monticello,  which 
presented  it  to  G.  W.  &  Q.  L.  Lovell  for  payment,  but  that 
payment  was  refused,  for  the  reason  that  the  defendant  had 
ordered  that  payment  be  not  made;  and  that  the  check  was 
then  duly  protested. 

The  answer  alleges  that  the  check  was  given  to  pay  the 
purchase  price  of  one  hundred  and  twenty-five  young  hoga 
which  were  sold  by  Osborn  Brothers  to  the  defendant;  that, 
to  induce  him  to  purchase  the  hogs,  '**  Osborn  Brothers 
fraudulently  and  falsely  stated  that  said  hogs  were  perfectly 
sound  and  free  from  all  disease,  and  warranted  them  to  be  so, 
well  knowing  at  the  time  that  they  were  not  sound  and  free 
from  disease;  that  the  defendant  relied  upon  such  statements  . 
and  warranty  in  making  the  purchase,  and  believed  such 
statements  to  be  true;  that  the  hogs  were  not  as  represented 
and  warranted,  but  at  that  time  were  infected  with  a  fatal 
disease  which  caused  the  death  of  one  hundred  and  eighteen 
of  the  hogs  purchased,  and  rendered  the  remaining  ones 
worthless,  by  reason  of  which  there  was  a  total  failure  of 
consideration  for  the  check.  Damages  to  other  hogs  of  the 
defendant  and  for  services  rendered  and  medicines  used  in 
attempting  to  cure  the  hogs,  to  the  amount  of  three  hundred 
and  fifteen  dollars,  are  also  alleged.  The  answer  denies  that 
the  plaintiffs  are  now  the  owners  of  the  check,  and  avers 
that  this  action  is  brought  for  the  benefit  of  Osborn  Brothers 
who  are  the  sole  parties  in  interest,  for  the  purpose  of  avoid- 
ing the  defense  pleaded. 

1.  On  the  trial,  the  plaintiffs  introduced  in  evidence  the 
check,  the  indorsement  thereon,  and  the  certificate  of  protest 
and  rested.  The  defendant  then  offered  testimony,  which 
showed  that  the  check  was  given  for  hogs,  as  alleged  in  the 
answer.  That  while  he  was  negotiating  for  them  he  told  one 
of  the  Osborns  that  he  would  not  have  diseased  hogs  on  his 
place  for  one  thousand  dollars,  and  that  Osborn  said:  "They 
are  just  as  sound  as  any  hogs  could  be.  We  have  had  them 
for  some  time,  and  they  eat  well  and  do  well."  That  he  also 
said:  "I  warrant  every  pig  to  be  as  sound  as  any  pig  you 
ever  had  on  your  place."  That  the  price  was  then  agreed 
upon,  and  the  hogs  purchased  were  selected  from  a  large 
number  in  the  yard  where  they  were  kept.    That  the  pur- 
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chase  was  made  Wednesday,  and  the  hogs  were  received  by 
him  the  next  Saturday.  ''*•  That  they  began  to  die,  and 
many  of  them  were  dead  on  the  next  Wednesday,  and 
that,  of  the  one  hundred  and  twenty-five  purchased  of  the 
Osborns,  one  hundred  and  eighteen  died  within  three  weeks 
from  the  time  they  were  received.  That  twenty-three  of  his 
hogs  not  obtained  from  the  Osborns  also  died,  and  that  he 
incurred  expense  and  performed  labor  in  caring  for  the  dis- 
eased hogs.  The  evidence  on  that  branch  of  the  case  would 
have  authorized  the  jury  to  find  that  there  was  a  total  failure 
of  consideration  for  the  check.  No  witnesses  testified  for  the 
plaintiffs  in  regard  to  their  ownership  of  it,  but  the  defendant 
stated  that  he  had  a  conversation  with  Mr.  Schoonover,  in 
which  the  latter  was  asked  why  he  did  not  return  the  check 
to  the  Osborns,  and  answered:  *'I  did  try  to  return  it,  but 
they  would  n't  take  it  back,"  and  "  I  don't  know  whether 
they  are  worth  anything,  but  we  are  secured  by  their  father." 
In  regard  to  obtaining  the  check,  Mr.  Schoonover  said:  "Os- 
born  came  in  after  banking  hours,  threw  down  the  check, 
and  asked,  '  How  is  that?' "  Schoonover  looked  at  it,  and 
said,  "All  right,"  and  gave  credit  for  it.  When  payment  of 
the  check  was  refused  by  the  persons  on  whom  it  was  drawn, 
the  cashier  of  the  Monticello  bank,  to  which  it  had  been  sent 
for  collection,  informed  Schoonover  by  telephone  of  the  fact. 
In  response  the  latter  said:  *'  Well,  what  have  I  got  to  do 
about  it?"  The  Osborns  transacted  their  banking  business 
with  the  plaintiffs,  but  refused  to  take  up  the  check  until  an 
attenipt  should  be  made  to  collect  it  by  suit. 

The  defendant  admits,  in  effect,  that  if  the  plaintiffs  are 
innocent  purchasers  of  the  check  for  value,  they  are  entitled 
to  recover  its  amount,  but  he  insists  that  in  law  they  are  pre- 
sumed to  have  taken  it  for  collection  only,  with  the  right  to 
return  it  when  payment  was  refused.  For  the  purpose  of 
showing  that  such  a  presumption  is  authorized,  he  offered  to 
prove  by  two  ''**  experienced  bankers  of  Jones  county  that, 
by  general  custom  of  bankers  in  that  county  and  elsewhere, 
a  check  drawn  on  one  bank,  when  presented  to  another  by 
one  of  its  customers,  was  passed  to  his  credit,  but  that  the 
credit  so  given  was  treated  as  a  receipt  for  the  check,  and 
not  as  a  payment.  The  offered  evidence  was  rejected.  The 
appellant  insists  that  it  should  have  been  received,  and  cites 
numerous  authorities  to  show  that,  in  the  absence  of  a  special 
agreement,  when  a  bank  receives  from  a  depositor  a  check 
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upon  another  bank  for  collection,  if,  without  fault  on  the  part 
of  the  bank  receiving  it,  the  collection  is  not  made,  that  bank 
lias  the  right  to  return  the  check,  and  cancel  the  credit  for  it 
which  was  given  to  the  depositor.  The  custom  which  the 
defendant  sought  to  prove  would  not  have  affected  the  right 
of  the  plaintiffs  to  stand  upon  their  agreement  with  Osborn 
Brothers.  That  was  shown  by  the  check  and  the  indorsement 
thereon  set  out  in  the  petition.  The  check  is  in  form  a  nego- 
tiable instrument.  The  transfer  of  such  checks  is  governed 
in  most  respects  by  the  rules  applicable  to  negotiable  prom- 
issory notes:  Tiedeman  on  Commercial  Paper,  sec.  440;  2 
Parsons  on  Notes  and  Bills,  57  et  seq.  Notwithstanding  the 
fact  that  the  check  in  suit  is  payable  to  bearer,  it  was  trans- 
ferred by  an  indorsement  in  blank.  By  so  indorsing  it,  the 
payees  assumed  the  same  liability  they  would  have  been 
under  by  such  an  indorsement  had  the  check  been  made 
payable  to  order:  Tiedeman  on  Commercial  Paper,  sees. 
257  a,  270;  Bigelow  r.  Colton,  13  Gray,  309;  74  Am.  Dec.  633; 
Smith  V.  RawsoUy  61  Ga.  208;  Johnson  v.  Mitchell,  50  Tex. 
212;  32  Am.  Rep.  602;  1  Morse  on  Banks  and  Banking,  sec. 
391;  Story  on  Promissory  Notes,  sec.  132.  The  effect  of  the 
blank  indorsement  of  a  negotiable  instrument,  including 
delivery,  is  to  transfer  the  title  to  such  instrument  to  the 
indorsee,  and  the  presumption,  in  the  absence  of  a  showing 
to  the  contrary,  is  that  it  was  for  a  valuable  consideration: 
Tiedeman  on  Commercial  Paper,  sec.  256.  The  effect  of  the 
indorsement  in  question  was  to  transfer  to  the  ***  plaintiffs 
the  title  to  the  check,  not  merely  to  enable  them  to  collect  it, 
but  for  all  purposes.  That  such  was  the  intent  of  the  parties 
is  shown  to  some  extent  by  the  fact  that  credit  was  given  to 
Osborn  Brothers  for  the  check.  In  the  absence  of  evidence 
that  the  giving  of  credit  was  only  for  the  purpose  of  keeping 
a  record  of  the  check,  a  matter  of  book-keeping,  we  must 
presume  that  it  was  intended  as  a  payment.  The  custom  of 
banks,  upon  which  the  defendant  relies,  could  not  have  con- 
trolled the  agreement  of  the  parties  as  shown  by  the  indorse- 
ment, and  evidence  to  prove  it  was,  therefore,  properly 
rejected.  The  claim  that  the  plaintiffs  are  not  the  owners  of 
the  check  is  not  supported  by  the  evidence. 

2.  A  witness  for  the  defendant  testified  that  the  indorse- 
ment on  the  check  was,  in  his  opinion,  in  the  handwriting  of 
one  of  the  plaintiffs.  On  cross-examination  the  witness  stated 
that  he  was  not  much  acquainted  with  the  handwriting  of 
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Osboru  Brothers,  and  would  not  attempt  to  identify  it,  and 
that  he  would  not  eay  the  indorsement  was  not  in  the  hand- 
writing of  one  of  the  Osborns.  There  was  no  attempt  to  show 
that  the  indorsement  was  made  without  due  authority,  and 
the  evidence  on  that  point  would  have  been  entitled  to  but 
little  weight  had  it  been  competent  and  material.  It  was 
immaterial,  however,  for  the  reason  that  the  party  whose 
signature  the  indorsement  purported  to  be  did  not  deny  it  in 
writing  under  oath.  For  that  reason  it  was  the  duty  of  the 
court  to  treat  it  as  genuine  and  admitted:  Code,  sec.  2730; 
Robinson  v.  Lair,  31  Iowa,  10. 

3.  It  is  said  the  jury  might  have  found  from  the  evidence 
that  the  check  was  procured  from  the  defendant  by  fraud  on 
the  part  of  Osborn  Brothers,  and  that  the  burden  was  on  the 
plaintiffs  to  show  that  they  procured  it  for  a  valuable  consid- 
eration, without  notice  of  the  fraud.  But  the  record  does  not 
contain  evidence  which  would  '**  have  authorized  the  jury 
to  find  that  the  fraud  alleged  had  been  proven.  The  evi- 
dence fails  to  show  with  what  disease  the  hogs  died.  It 
does  not  show  that  they  were  infected  when  sold.  It  is  shown 
that  about  the  time  the  sale  was  made  there  were  some  dead 
hogs  in  the  yard  where  those  sold  were  kept,  and  that  some 
of  them  died  soon  after  thej*  were  removed  from  it.  But  it 
is  not  certain  whether  the  dead  hogs  in  the  yard  specified 
died  before  or  after  the  purchase  was  made,  and  if  it  be  con- 
ceded that  the  hogs  in  controversy  were  diseased  when  sold, 
it  is  not  shown  that  Osborn  Brothers  knew  that  fact  at  the 
time  of  the  sale. 

We  conclude  that  the  evidence  was  not  suflBcient  to  author- 
ize a  verdict  for  the  defendant,  and  that  the  action  of  the 
court  in  directing  a  verdict  for  the  plaintiff  was  right. 

The  judgment  is  affirmed. 

OPINION   UPON   REHEABINO. 

The  Court.  In  a  petition  for  rehearing,  the  appellant 
urges  several  objections  to  the  opinion  heretofore  filed  in  this 
case,  one  of  which  demands  notice. 

It  is  said  that  the  statement  of  the  opinion  that,  as  the  sig- 
nature which  appeared  to  be  indorsed  on  the  check  was  not 
denied  in  writing,  under  oath,  by  the  party  whose  signature 
it  purported  to  be,  it  was  the  duty  of  the  court  to  treat  it  as 
genuine  and  admitted,  is  erroneous.  The  answer  does  not 
deny  specifically  the  genuineness  of  the  signature,  but  avers 
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that  t})e  check  was  delivered  to  the  plaintiffs  for  the  sole  pur- 
pose of  collecting  it.  There  is  a  denial  of  some  of  the  matters 
alleged  in  the  petition,  although  it  is  at  least  doubtful  if  the 
genuineness  of  the  indorsement  is  made  an  issue.  We  find, 
however,  on  further  examination  of  the  record,  that  the  dis- 
trict court,  in  a  ruling  on  the  admission  of  testimony,  treated 
the  signature  as  "*  denied.  It  is  the  well-settled  rule  that 
the  genuineness  of  such  a  signature  may  be  placed  in  issue 
by  a  denial  not  made  by  the  person  whose  signature  it  pur- 
ports to  be,  and  that  in  such  cases  the  burden  of  proof  as  to 
that  issue  is  upon  the  party  making  the  denial.  Therefore, 
evidence  to  show  that  the  signature  in  question  was  not  gen- 
uine was  material.  The  error  of  the  opinion,  in  assuming 
that  it  was  not,  does  not  affect  the  result  in  this  court,  how- 
ever, for  the  reason  that  the  evidence  submitted  was  not  suf- 
ficient to  authorize  a  finding  that  the  signature  was  not 
genuine. 

Other  questions  discussed  in  the  petition  for  rehearing  were 
80  treated  in  the  opinion  that  we  do  not  deem  it  necessary  to 
notice  them  further. 

The  petition  for  rehearing  is  overruled. 

Checks  —  Blank  Indorsement  —  Credit  for.  —  A  bank  check  drawn 
"payable  to  order"  renders  the  indorser  liable  to  the  aame  extent  as  the  ia> 
dorser  of  a  bill  of  exchange:  Barbour  r.  Bayon,  5  La.  Ann.  304;  52  Am.  Deo. 
593;  and  a  blank  indorsement  and  delivery  of  a  negotiable  instrument  vesta 
title  in  the  holder:  Sterling  y.  Bender,  2  Eng.  201;  44  Am.  Dec.  539;  Beans  v. 
Briggs,  1  Iowa,  488;  63  Am.  Dec  464;  Caruth  v.  Thompson,  16  B.  Mon.  572; 
63  Am.  Dec.  559;  note  to  Ditch  v.  Wetlern  Nat.  Bank,  47  Am.  St.  Rep.  388. 
8uch  an  indorsement  makes  a  bill  or  note  in  effect  payable  to  bearer: 
Sterling  v.  Bender,  2  Eng.  201;  44  Am.  Dec.  539.  The  indorsee  of  a  prom- 
issory  note  is  presumed  to  be  a  holder  for  value,  and  the  burden  is  on 
the  party  denying  to  rebut  this  presumption:  Poorman  ▼.  Mills,  35  CaL 
118;  95  Am.  Dec.  90.  A  bank  receiving  a  check  indorsed  in  blank  from  its 
customer,  and  giving  him  credit  on  its  books  for  so  much  money  depos- 
ited, becomes  a  purchaser,  and  the  title  to  the  check  vesta  in  it,  and  it 
becomes  the  debtor  of  the  customer:  See  monographic  note  to  Ditch  v. 
Western  Nat.  Bank,  47  Am.  St.  Rep.  390,  on  the  effect  of  a  check  indoraed 
"for  deposit." 

Sales — Fraudulent  Representations. — Though  the  seller  of  a  diseased 
horse  represents  him  as  sound  at  the  time  of  the  sale,  such  representation 
does  not  vitiate  the  sale,  unless  when  he  made  it  he  knew  that  the  horsa 
was  unsound.  There  is  no  deceit  without  a  scienter:  Staines  v.  Shore,  10 
Pa.  St.  200;  55  Am.  Dec.  492. 

Indorsements  on  written  instruments  are  independent  writings,  and  can 
b«  read  in  evidence  only  after  proof  made  that  they  are  signed  by  the 
party  sought  to  be  charged,  or  have  received  his  assent  in  8om«  binding 
torm:  TurreU  r.  Morgan,  7  Minn.  368;  82  Am.  Dec  101. 
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Balis  —  Contract  to  Sell  Particular  Thino  —  Right  to  Substitdtb 
Anothkr. — Under  a  contract  to  purchase  a  particular  selected  monn- 
ment  represented  to  be  flawless,  the  seller  cannot,  without  the  consent 
of  the  buj'er,  who  has  refused  to  accept  the  monument  selected  becaus* 
of  an  alleged  flaw  therein,  substitute  another  perfect  monument  of  lik« 
value  and  character,  and  then  recover  therefor  on  the  contract. 

Action  on  a  contract  to  recover  four  hundred  and  fifty 
dollars,  the  purchase  price  of  a  particular  sarcophagus  monu- 
ment delivered  and  set  up.  Judgment  for  defendant.  Plain- 
tiff appealed. 

Jayne  &  Hoffman,  and  L,  A.  Reiley,  for  the  appellant, 

Blake  &  Blake,  for  the  appellee. 

••  Granger,  C.~J.  It  will  be  seen,  by  reference  to  the 
written  contract,  that  it  was  for  the  particular  stone  then  in 
stock  and  selected.  The  contract  was  signed  at  the  home  of 
Mrs.  Dryden,  and  none  of  the  defendants  had  seen  the  stone^ 
nor  did  they  have  any  knowledge  of  it  except  through  the 
agent  of  the  plaintiff  company  who  solicited  and  obtained 
the  order.  A  defense  to  the  action  is  based  on  misrepresenta- 
tions as  to  the  character  of  the  stone  specified.  The  day 
after  the  contract  was  signed  Mrs.  Dryden  went  to  the  shops 
of  plaintiff,  in  Muscatine,  and  she  was  shown  the  monument 
••  designated  in  the  contract,  and  she  declined  to  receive  it, 
because  it  contained  a  flaw,  and  was  imperfect.  She  looked 
over  the  stock  and  found  a  three  hundred  and  fifty  dollar  mon- 
ument that  she  liked,  and  wanted  to  change  the  order  and  take 
that.  The  company  declined  to  make  the  change,  but  con- 
sented to  make  changes  in  the  order  so  that  the  amount  of  the 
purchase  should  not  be  reduced.  She  declined  to  receive  any 
but  the  three  hundred  and  fifty  dollar  monument,  and  on  the 
next  day  notified  the  company  in  writing  that  she  would  not 
accept  the  monument  specified  in  the  agreement.  The  sec- 
retary of  the  plaintiff,  who  was  the  agent  with  Mrs.  Dryden 
at  the  shops,  says  in  his  evidence  that  when  the  notice  was 
served  there  had  been  no  work  done  toward  lettering  the 
monument.  He  says  also  that  the  flaw  she  complained  of 
was  not  really  a  flaw,  but  "  I  told  her  we  would  make  it  all 
right;  ....  that  we  would  get  another  stone  to  replace  the 
one  she  objected  to;  ...  .  that  we  wanted  to  make  it  satis- 
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factory  to  her,  and  I  told  her  we  would  try  to  do  so;  ...  . 
told  her  we  did  not  propose  to  sell  her  an  imperfect  moriu- 
roent."  Thereafter,  the  plaintiff  proceeded  with  the  contract 
on  its  part,  by  putting  in  a  foundation  at  the  grave,  and  put- 
ting thereon  a  base  stone  properly  lettered.  This  base  stone 
was  the  one  forming  a  part  of  the  monument  shown  Mrs. 
Dryden  at  the  shops.  The  plaintiff  proceeded  to  complete  a 
monument  of  the  kind  contracted  for,  and  to  that  end,  and 
to  avoid  the  complaints  as  to  imperfections,  it  ordered  other 
stones  from  the  quarries  in  Georgia,  polished  and  lettered 
them  to  conform  to  the  contract,  shipped  them  to  the  cem- 
etery, and  would  have  put  them  in  position  but  for  the  in- 
terference of  the  defendants,  who  had  already  moved  the 
base  and  a  part  of  the  foundation  placed  there  by  plaintiff, 
and  had  secured  another  monument  that  was  in  position. 
It  may  be  well  to  here  state  that  the  record  nowhere  *•  in- 
dicates that  the  defendants  ever  authorized,  by  word  or  act, 
any  change  in  the  contract,  as  from  the  stones  in  the  monu- 
ment when  bought,  to  others,  to  avoid  the  objections,  and  a 
ground  of  defense  is,  that  the  monument  that  plaintiff  at- 
tempted to  place  in  position  was  not  the  one  purchased.  As 
to  what  we  regard  as  controlling  facts  in  the  case  there  is  no 
dispute,  and  they  are  substantially  as  follows:  A  particular 
monument  was  purchased,  of  which  complaint  was  afterward 
made,  and  there  was  a  refusal  to  accept  it  as  it  was,  or  with 
other  stones,  that  would  remove  the  flaws  which  were  the 
grounds  of  objection.  Plaintiff,  with  a  view  to  enforce  per- 
formance on  the  part  of  defendants,  did  the  work  and  in- 
curred the  expense  necessary  to  comply  on  its  part.  It, 
however,  used  other  stones  for  the  part  of  the  monument 
above  the  base,  and  we  are  to  say  whether  such  a  compliance 
will  authorize  recovery  for  the  contract  price.  It  is  a  case 
in  which  the  parties  are  especially  relying  on  their  legal 
rights.  We  are  satisfied  that,  before  seeing  the  monument, 
defendants  did  not  intend  to  take  it  if  they  could  avoid  it. 
We  are  also  satisfied  that  plaintiff,  while  willing  to  make 
changes  that  would  be  of  no  detriment  to  it,  would  not  do 
more,  and  insisted  on  every  advantage  the  contract  gave. 
Did  the  contract  authorize  the  change  made?  We  think  not. 
It  was  not  a  purchase  of  a  monument  of  a  particular  kind, 
but  a  purchase  of  a  particular  monument  of  a  particular 
kind — one  in  stock  selected.  If  the  stones  were  imperfect, 
there  was  no  sale,  for  it  is  agreed  that  the  intention  was  to 
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eell  a  perfect  monument.  The  sale  of  an  imperfect  monu- 
ment for  a  perfect  one  would  not  be  a  sale  of  one  that  was 
perfect  of  the  same  kind.  It  was  the  sale  of  a  particular 
article.  If  the  monument  was  not  imperfect  the  plaintiff 
had  the  right  to  perform  its  contract,  and  recover,  but  it 
must  perform  by  delivering  the  particular  thing  purchased. 
If  it  was  imperfect,  then  the  **  order  was  obtained  by  mis- 
representation, and  conferred  no  rights  upon  plaintiflF.  So 
that  in  either  event,  whether  the  change  was  made  to  avoid 
an  unfounded  complaint  as  to  flaws  or  to  remedy  an  actual 
defect,  the  result  is  the  same.  In  the  case  of  an  actual  de- 
fect it  was  the  plaintifif's  duty  to  treat  the  contract  as  of  no 
force.  In  the  other  case  it  was  its  duty  to  disregard  com- 
plaints and  deliver  the  article  sold  if  it  designed  a  legal 
enforcement  of  its  rights.  The  contract  provides  that  the 
defendants  will  not  countermand  the  order.  Appellant  places 
much  reliance  on  Jhat  particular  provision,  and  refers  to  the 
case  of  McAlisiei'  v.  Safley,  65  Iowa,  719.  With  our  disposi- 
tion of  this  case,  that  one  has  no  applicability.  The  holding 
there  is,  that  an  unconditional  contract  for  the  delivery  of  a 
monument  gives  no  right  of  rescission.  Plaintiffs  right  of 
recovery  is  not  denied  on  the  ground  of  a  rescission  of  the 
contract  by  defendants,  but  on  the  ground  of  nonperformance 
on  its  part.  There  are  some  complaints  as  to  the  admission 
of  testimony,  but  no  disposition  of  them  could  affect  the  con- 
clusion we  reach,  and  it  is  not  important  to  consider  them. 
The  judgment  is  afiSrmed. 

Sales. — A  Vendbk  is  not  Bound  to  Rkckivk  and  pay  for  a  thing  he 
has  not  agreed  to  purchase:  Pomeroy  v.  Shaw,  2  Daly,  270,  cited  in  the  not* 
to  Beed  v.  Randall,  86  Am.  Dec.  313.  See,  also,  the  extended  note  to  Bragg 
T.  Morrill,  24  Am.  Rep.  105. 


BuEO  V.   Chioaqo,   Book   Island,   and   Paoipio 
Eailway    Company, 

(90  lOWA,  106.] 
MURIOIFAL  ObDINANOSS  —  RXASONABLSNBSS  —  SfKBD  OT  TrAIKS. — A  Clij 

ordinance  limiting  the  speed  of  railroad  trains  to  six  miles  per  hour 
is  unreasonable  and  7oid  when  applied  to  that  part  of  the  city  added  to, 
and  included  in,  its  boundaries  after  the  ordinance  was  passed,  and  at  a 
point  where  no  platted  streets  are  open  across  the  track,  and  where  tho 
right  of  way  is  fenced  on  both  sides. 
Municipal  Ordinances  Passed  Either  by  Virtue  of  Exfress  or  Im- 
plied Power  must  be  reasonable,  oousouaut  with  the  general  powers 
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and  purposes  of  the  corporation,  and  not  inconsistent  with  the  laws  or 
policy  of  the  state. 

Railroads — Licensk  to  Usb  Track. — ^The  fact  that  persons  have  used  a 
railroad  track  as  a  thoroaghfaro  for  years  without  the  invitation  or  con< 
•ent,  but  with  the  knowledge,  of  the  coiiipauy,  does  not  establish  a 
license  in  their  favor  to  so  use  it. 

Railroads— RaLE.% — Application  to  Trespassers. — A  rule  of  a  railroad 
company  that  the  men  in  charge  of  extra  or  delayed 'trains  must  keep 
a  sharp  lookout  for  work  traina,  section  men,  and  others  who  may  b« 
obstructing  the  track  dues  not  apply  to  trespassers  thereon. 

Railroads— Rules — Application  to  Trespassers. — Rules  and  regulations 
adopted  by  railroad  companies  for  the  preservation  of  its  passengers, 
employees,  and  trains  do  not  apply  to  trespassers  on  the  track  whose 
wrongful  and  negligent  acts  place  them  in  danger,  and  the  only  obliga- 
tion of  the  company  in  such  case  is,  when  made  aware  of  the  danger, 
to  avoid  inflicting  injury  avoidable  by  the  exercise  of  ordinary  dili* 
gence. 

Evidence. — Books  or  Sctrncs  treating  of  mechanical  appliances  for  stop- 
ping trains,  and  the  distance  required  therefor,  which  do  not  give  the 
size  of  the  train,  the  pressure  applied  to  the  brakes,  nor  the  character 
of  the  grade,  are  not  admissible  to  establish  a  presumption  of  negligence 
in  the  management  of  the  train  in  question  when  no  negligence  is 
claimed  in  the  equipment  of  such  train. 

Railroads — Negligence — Ex  Parte  Tests  as  Evidence. — On  the  issue 
as  to  whether  an  accident  could  have  been  avoided  by  stopping  the 
train  after  the  party  injured  could  have  been  seen  by  the  engineer  in 
charge,  tests  made  with  similar  trains  under  similar  circumstances 
without  notice  to  the  injured  party  are  admissible  in  evidence. 

Railroads — Duty  to  Trespassing  Children. — An  engineer  in  charge  of 
a  railroad  train  is  not  bound  to  exercise  any  care  for  the  safety  of  chil- 
dren trespassing  on  the  track  until  he  actually  sees  them.  After  he 
discovers  them  he  is  bound  to  assume  that  they  will  remain,  and  must 
then  exercise  the  highest  degree  of  care  to  avoid  injuring  them. 

Railroads — Person  on  Track  —  Dutt  to  Stop  Train. — A  railroad  en- 
gineer has  a  right  to  presume  that  a  person  on  the  track  will  leave  it 
on  the  approach  of  the  train,  and  he  is  under  no  obligation  to  stop 
until  he  has  reason  to  believe  that  an  object  seen  by  him  i«  a  human 
being,  and  that  it  does  not  intend  to  leave  the  track. 

Action  to  recover  for  the  death  of  a  child  three  years  old, 
killed  by  a  railroad  train,  while  playing  upon  the  railroad 
track.     Judgment  for  defendant.     Plaintiff  appealed. 

Cole,  McVey  &  Cheshire,  for  the  appellant. 

Cummina  &  Wright,  and  G.  E.  McCaughan,  for  the  appellee. 

*®®  Granger,  C.  J.  1.  In  the  city  of  Des  Moines  is  an  or- 
dinance limiting  the  rate  of  speed  of  trains  to  six  miles  an 
hour.  Plaintiflf  offered  in  evidence  the  ordinance.  It  was 
excluded  under  an  objection  that  it  was  "incompetent,  im- 
material, and  for  the  reason  that  the  evidence  already  shows 
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that  the  place  where  the  accident  happened  was  so  far  re- 
moved from  a  crossing  as  to  render  the  ordinance  unreason- 
able, even  if  it  was  in  force."  When  the  ordinance  was 
adopted,  the  place  where  the  accident  happened  was  not  in 
the  city  of  Des  Moines,  the  city  having  been  since,  by  an  act 
of  the  legislature,  enlarged  so  as  to  embrace  that  place 
with  other  territory.  It  will  appear  from  this  fact  that  the 
ordinance  was  not  adopted  as  being,  in  the  judgment  of  the 
council,  a  reasonable  regulation  for  the  operation  of  trains  at 
the  point  in  controversy.  It  is  not  to  be  understood  that  the 
ordinances  of  the  city  do  not  apply  to  it  as  enlarged;  but,  in 
determining  the  question  whether  or  not  the  ordinance  is  so 
unreasonable  as  to  be  of  no  validity  at  the  point  in  question 
importance  may  be  given  to  the  fact  of  whether  or  not  the 
act,  at  the  time  of  its  passage,  was  designed  or  intended  as 
having  force  there,  for,  if  not,  the  legislative  sanction  comes 
from  the  fact  that  the  ordinance  stands  unrepealed  after  the 
territorial  change  in  the  city,  rather  than  from  legislative 
action  based  upon  known  ***  conditions. 

How  far  such  a  fact  should,  or  might,  properly  influence  a 
judicial  determination  of  the  question  of  the  unreasonable- 
ness of  an  ordinance,  as  bearing  on  its  validity,  is  not,  per- 
haps, to  be  definitely  stated,  nor  would  it  likely  be  the  same 
in  all  cases.  At  the  place  where  tlie  accident  occurred,  there 
was  no  greater  necessity  for  such  a  limit  on  the  speed  of  the 
train  than  in  very  many  places  outside  the  city  or  station 
limits.  East  of  the  point,  some  two  thousand  eight  hundred 
feet  are  brickyards,  where  there  is  an  opening  for  men  and 
teams  to  cross  the  track.  From  this  point  west,  some  two 
miles  beyond  the  place  of  the  accident,  the  defendant's  right 
of  way  is  fenced.  It  is  also  fenced  through  West  End  addi- 
tion to  the  city  of  Des  Moines,  which  is  over  twelve  hundred 
feet  east  of  the  place  of  the  accident,  and  in  this  addition  the 
platted  streets  do  not  cross  the  railway  track.  Along  where 
the  accident  happened,  on  both  sides  of  the  track,  there  are 
no  residences,  except  that  of  Burg,  it  being  about  a  fourth  of 
a  n)ile  from  any  other,  and  the  land  is  wooded  and  unculti- 
vated on  both  sides  of  the  road,  except  a  small  piece  near  the 
house  of  Burg,  This  case  comes  clearly  within  the  rule  and 
reasoning  of  Meyers  v.  Chicago  etc.  Ry.  Co.,  57  Iowa,  555;  42 
Am.  Rep.  50.  Some  importance  is  attached  to  the  facts  of 
the  platted  West  End  addition  and  the  brickyards  crossing 
just  east  of  it.     They  are  not  of  such  importance  as  to  change 
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the  rule.  In  the  addition  there  are  but  a  few  buildings- 
seven  in  all — and,  as  we  have  said,  the  streets,  as  opened, 
do  not  cross  the  right  of  way,  which  is  fully  protected  by  its 
fences.  Tlie  brickyards  crossing  is  some  two  thousand  eight 
hundred  feet  east  of  the  point  of  the  accident,  and  could  not 
in  any  way  affect  the  reasonableness  of  the  rate  of  speed  at 
that  point.  After  leaving  the  brickyards  crossing,  if  not 
before,  the  train  had  passed  the  conditions  as  to  settlement 
and  the  business  of  the  city  **•  which  demanded  the  limit 
upon  train  speed  that  is  imposed  by  the  ordinance.  The 
city,  as  enlarged,  is  nine  miles  in  width,  requiring,  under  the 
limitations  of  the  ordinance  as  to  rate  of  speed,  one  hour  and 
thirty-five  minutes  to  make  the  distance,  when,  without  any 
opportunity  for  dispute,  for  a  part  of  the  distance  the  limit  is 
absolutely  unnecessary.  As  is  said  in  Meyers  v.  Chicago 
etc.  Ry.  Co.,  57  Iowa,  555,  42  Am.  Rep.  50:  "  The  ordinance 
in  question  not  only  places  an  unreasonable  restriction  upoa 
the  railways  themselves,  but  it  unreasonably  impedes  the 
whole  traveling  public."  It  is,  however,  urged  that  the  ac- 
tion of  the  city  council  is  conclusive  as  to  the  validity  of  the 
ordinance. 

The  Meyers  case  cited  involved  the  validity  of  an  ordi- 
nance in  the  city  of  Council  Bluffs,  which  city  is  under  a 
special  charter,  which  does  not,  in  express  terms,  grant  to  the 
council  power  to  regulate  the  speed  of  trains,  but  the  author- 
ity so  to  do  is  implied  from  other  express  powers  granted. 
The  city  of  Des  Moines  is  incorporated  under  the  general 
incorporation  laws  of  the  state,  and  the  law  in  express  terms 
confers  authority'  upon  cities  incorporated  under  it  to  regu- 
late the  speed  of  trains  within  their  limits.  It  is  said  that 
the  power  of  courts  to  inquire  as  to  the  reasonableness  of 
such  ordinances  is  limited  to  cases  in  which  the  ordinances 
are  adopted  under  an  implied  authority.  In  the  Meyers  case 
the  authority  of  the  court  to  determine  the  reasonableness  of 
the  ordinance  is  not  questioned.  The  case,  however,  cites  as 
authority  the  rule  announced  in  1  Dillon  on  Municipal  Cor- 
porations, section  319,  that:  "  In  this  country  the  courts  have 
often  aflSrmed  the  general  incidental  power  of  a  municipal 
corporation  to  make  ordinances,  but  have  always  declared  that 
ordinances  passed  in  virtue  of  the  implied  power  must  be 
reasonable,  consonant  with  the  general  powers  and  purposes 
of  the  corporation,  and  not  inconsistent  with  the  laws  or 
policy   of  the   state."     The   citation  is   but  a  recognition 
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***  of  the  rule  of  such  interference  hy  the  courts  where  the 
action  of  the  council  is  upon  implied  authority  only.     Its 
only  application  to  this  case  is  that  it  does  not  announce  tho 
rule  as  applicable  to  cases  of  express  as  well  as  implied  au- 
thority, leaving,  perhaps,  the  inference  that  in  cases  of  express 
authority  a  different  rule  might  obtain.     It  is  true  that  the 
rule  as  stated  in  Dillon  on  Municipal  Corporations,  because 
of  the  specification  as  to  implied  powers,  would  seem  to  ex- 
clude from  its  operation  cases  in  which  the  ordinances  were 
adopted   under  express  authority.     Such  a  rule  obtains   in 
statutory  and  perhaps,  to  a  greater  or  less  extent,  in  general 
legal  interpretations.     Counsel  for  appellant  cite  numerous 
authorities,  some  of  which  support  the  rule  of  their  conten- 
tion, while  others,  as  we  view  them,  do  not.     No  less  can  be 
said  than  that  the  authorities  are  in  conflict.     In  the  case  of 
Town  of  State  Center  v.  Barenstein,  66  Iowa,  249,  which  was 
a  criminal    prosecution    for   the  violation    of  an   ordinance 
licensing  peddlers,  adopted  under  an  express  authority,  this 
court  said:  "The  power  to  regulate  and  license  peddlers  is 
unquestioned.     It  is  expressly  conferred  by  section   463  of 
the  code.     But  the  power  can  be  exercised  only  under  an 
ordinance;  and  if  the  ordinance  is  passed  for  such  purpose, 
and  is  such  that  the  court  must,  upon  a  mere  examination  of 
its  terms,  declare  it  unreasonable,  it  is  void."    The  case  cites, 
for  its  support,  Dillon  on  Municipal  Corporations,  section  254, 
which  in  the  fourth  edition  is  section  320,  following  the  one 
heretofore  quoted  from,  and  the  two  sections  are  designated 
as  "on  the  same  subject."    It  will  thus  be  seen  that  this  court 
is  committed  to  a  broader  rule  than  that  of  appellant's  con- 
tention.    As  bearing  on  the  case,  see  Gray  v.  Iowa  Land  Co., 
26  Iowa,  387;   Williams  v.  Carey,  73  Iowa,  194;  Hayes  v.  City 
of  Appleton,  24  Wis.  542;  Clason  v.  City  of  Milwaukee,  30  Wis. 
316.     Evison  v.  Chicago  etc.  Ry.  Co.,  45  Minn.  370,  is  a  *** 
Minnesota  case,  and  its  similarity  to  this  case  is  quite  strik- 
ing.    The  authority  to  the  city  council  to  regulate  the  speed 
of  trains  was  expressly  granted.    We  quote  the  following  from 
the  opinion:    "A  mere  statement  of  these  facts  ought  to  be 
conclusive  that,  as  applied  to  this  part  of  defendant's  road, 
the  ordinance  is  so  manifestly  unnecessary  to  the  protection 
of  health  and  property  that  no  two  minds  could  reasonably 
diflFer  upon  the  question.     According  to  the  map,  which  is 
made  part  of  the  record,  the  limits  of  the  city  must  be  about 
nine  miles  in  length  by  seven  in  breadth,  embracing  much 
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land  that  is  not  even  platted,  and  hence  presumably  unim- 
proved, or  else  devoted  to  purely  agricultural  purposes;  and 
it  is  undoubtedly  true  that  much  of  that  which  is  platted  on 
paper  is  in  the  same  condition.  To  apply  uniform,  ironclad 
rules  to  the  whole  of  this  territory,  that  no  train  shall  run 
over  four  miles  an  hour,  is  unnecessarily  oppressive,  and,  if 
obeyed  or  enforced,  would  deprive  the  public  of  anything  like 
reasonable  suburban  transportation."  We  think  there  waa 
no  error  in  excluding  the  ordinance  under  the  objection 
made. 

2.  A  demurrer  was  sustained  to  the  following  amendment 
to  the  petition:  "That  for  a  long  period,  to  wit,  for  more  than 
ten  years,  defendant's  roadbed  and  right  of  way,  from  a  point 
■west  of  where  the  accident  happened  to  the  city  of  Des  Moines, 
has  been  used  by  the  public  as  a  thoroughfare  to  and  from 
Bald  city  of  Des  Moines,  which  fact  was  well  known  to  the 
defendant  and  its  employees;  by  reason  of  which  it  became 
the  duty  of  the  defendant  and  its  employees  to  use  greater 
diligence  in  looking  out  for  persons  who  might  be  upon  the 
track  at  this  point,  than  if  the  defendant  had  not  permitted 
Buch  use  of  its  tracks  without  objection,  as  it  had  done  for 
Baid  period  of  time."  It  will  be  seen  that  the  first  part  of  the 
amendment  states  facts,  and  the  latter  part  conclusions  there- 
from. The  **'  argument  is  to  the  effect  that  the  amendment 
pleads  a  license  on  the  part  of  the  company  to  the  public  to 
use  the  track,  and  hence  additional  care  on  the  part  of  the 
company  is  required.  The  facts  stated  are  not  such  that  the 
law  would  infer  a  license  from  them.  The  conclusion  stated 
in  the  amendment,  which  indicates  the  intention  of  the 
pleader,  is  not  the  equivalent  of  a  license.  It  states  a  legal 
conclusion  resulting  from  a  mere  use  of  the  track  without 
invitation,  or  even  consent.  Such  facts  do  not  show  a  license, 
nor  do  they  create  obligations  on  the  part  of  the  company 
toward  persons  so  using  the  track.  We  are  not  saying  that 
there  might  not  be  such  a  use  of  the  track  as  that  the  assent 
of  the  company  might  be  understood  or  implied  therefrom 
but  no  such  state  of  facts  is  pleaded:  See  Richards  v.  Chicago 
etc.  Ry.  Co.,  81  Iowa,  426;  Masser  v.  Chicago  etc.  Ry.  Co.,  68 
Iowa,  602.  There  was  an  offer  of  evidence  to  show  such  a  use 
of  the  track  as  would  amount  to  a  license  on  the  part  of  the 
company,  which  was  refused.  The  above  considerations  will 
dispose  of  that  question.  The  offer  was  not  of  particular 
facts,  so  that  the  court  could  judge  of  their  sufficiency  for 
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that  purpose,  but  a  mere  offer  to  prove  facts  that  would  show 
a  license.  The  court  could  rightfully  assume  that  the  facts 
stated  in  the  amendment  ofifered  were  those  relied  on,  and 
those  were  insuflScient. 

3.  Plaintiff  filed  an  amendment  to  her  petition,  setting  out 
a  rule  of  the  company,  as  follows:  "All  extra  trains  and  en- 
gines and  delayed  regular  trains  must  sound  the  whistle  on 
ei^proaching  curves  and  obscure  places,  where  the  view  is  not 
clear  for  at  least  half  a  mile,  and  keep  a  sharp  lookout  for 
all  work  trains,  section  men.  and  others  who  may  be  obstruct- 
ing the  track."  To  the  amendment  there  was  a  demurrer, 
which  the  court  sustained.  The  point  of  contention  is  as  to 
the  application  of  this  rule  to  this  case — that  is,  ***  Was  it 
intended  to  apply  to  persons  wrongfully  on  the  track?  We 
think  the  universal  current  of  authority  is  that  it  has  no  such 
application.  In  the  case  of  Railway  Co.  v.  Howard,  19  Am. 
&  Eng.  R.  R.  Gas.  98,  in  determining  the  admissibility  of  such 
a  rule  in  evidence,  it  is  said:  "  Rules  and  regulations  adopted 
by  the  company  for  the  preservation  of  its  passengers  and 
trains  do  not  apply  to  trespassers  on  its  road  whose  own 
wrongful  and  negligent  conduct  places  them  in  danger;  and 
the  only  obligation  or  duty  on  the  part  of  the  company  or  its 
employees  in  such  a  case  is,  when  made  aware  of  the  danger, 
to  avoid  inflicting  any  injury  if,  by  the  exercise  of  ordinary 
diligence,  they  could  prevent  it."  It  is  hardly  to  be  doubted 
that  the  company  had  in  view,  in  promulgating  the  rule,  only 
such  obstructions  to  the  track  as  might  arise  from  the  con- 
duct and  management  of  the  road,  and  not  obstructions  not 
in  reason  to  be  anticipated:  See  Harty  v.  Central  R.  R.  Co., 
42  N.  Y.  468;  Philadelphia  etc.  R.  R.  Co.  v.  Spearen,  47  Pa. 
St.  300;  86  Am.  Dec.  544. 

4.  The  American  Mechanical  Dictionary  was,  by  the  tes- 
timony of  the  state  librarian,  shown  to  V)e  a  standard  scien- 
tific authority  on  the  subjects  treated  therein.  An  extract 
therefrom  was  offered  in  evidence,  treating  of  the  mechanical 
appliances  for  stopping  trains  and  the  distance  required 
therefor,  and,  against  objections,  admitted;  but  the  court  took 
occasion  to  comment  on  the  value  of  the  extract  as  evidence, 
saying  that  it  was  "not  very'  satisfactory  evidence";  stating 
that  it  did  not  give  the  size  of  the  train,  the  pressure  applied 
to  the  brakes,  the  character  of  the  grade — in  short,  that  it 
did  not  appear  what  the  conditions  were  under  wliich  the 
trains  were  stopped.     The  court  admitted  the  extract  under 
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the  rule  of  the  statute  providing  that  historical  books,  books 
of  science  or  art,  etc.,  when  made  by  persons  indifferent  be- 
tween the  parties,  are  presumptive  evidence  of  facts  of  gen- 
eral ***  notoriety  or  interest:  Code,  sec.  3653.  Whether  or 
not  the  distance  in  which  a  train  maybe  stopped  under  given 
conditions  is  a  fact  of  such  general  notoriety  or  interest  that 
such  evidence  would  be  competent  we  need  not  consider,  for 
we  tliink  the  reasons  given  by  the  court  why  the  evidence  was 
not  very  satisfactory  were  reasons  why  it  should  have  been 
excluded.  The  negligence  of  the  defendant  was  not  claimed 
to  be  in  the  equipment  of  its  train,  so  that  no  question  arises 
as  to  that  fact.  Tiie  entire  absence  of  facts  showing  the  con- 
ditions under  which  the  trains  spoken  of  in  the  extract  were 
stopped  rendered  the  extract  of  no  avail  whatever  in  deter- 
mining the  fact  of  negligence  in  stopping  the  train  in  ques- 
tion. The  facts  disclosed  were  not  such  as  could  give  to  the 
extract  the  force  of  presumptive  evidence  as  contemplated 
by  law.  If  it  should  not  have  been  admiited,  the  remarks  of 
the  court  in  disparagement  of  its  value  could  not  have  been 
prejudicial. 

6.  The  plaintiff  offered  in  evidence  a  record  of  tests  made 
between  the  Westinghouse  brake  and  Evans  driver  brakes, 
and  also  one  of  the  tests  made  at  twelve  principal  cities  of  the 
United  States,  giving  results  of  the  Westinghouse  brake. 
These  records  were  contained  in  the  Railway  Age.  The  offer 
was  made  under  the  provisions  of  code,  section  3653.  The 
basis  of  the  offer  was  the  testimony  of  one  Webster,  who  is  a 
locomotive  engineer.  He  said  he  was  acquainted  with  the 
publication;  that  it  was  "recognized  among  railway  men  as 
a  standard  authority  on  railway  matters;  as  a  scientific  jour- 
nal on  matters  of  which  it  treats — railways  and  their  appli- 
ances." His  further  testimony  shows  that  the  paper  is 
devoted  to  the  advertisement  of  numerous  mechanical  de- 
vices that  are  patented  from  time  to  time,  that  it  gives  puffs 
in  reference  to  various  contrivances  that  are  used  in  mechan- 
ics, and  that  it  contains  recommendations  of  various  me- 
chanical ***  devices.  The  witness  said:  "I  would  not  want 
to  swear  to  it  any  more  than  I  would  to  the  Iowa  State  Register. 
It  sustains  the  same  relation  to  railroads  as  the  local  paper 
does  in  local  matters.  It  contains  editorials  on  different  sub- 
jects. It  gives  the  opinion  of  the  author  upon  this  and  that 
subject."  The  publication  is  not  an  historical  work,  nor  a 
book  of  science  or  art.     It  undoubtedly  contains  articles  of 
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historical  value,  as  well  as  those  pertaining  to  science  and 
art.  This  is  true  of  very  many  leading  periodicals  of  tha 
country  that  do  not  come  within  the  purpose  of  the  statute, 
giving  to  works  of  history  and  books  of  science  and  art  a 
value  in  judicial  proceedings,  which  is  the  equivalent  of  a 
legal  presumption.  The  court  properly  excluded  the  publi- 
cation. 

6.  Two  very  important  questions  in  the  case  are  these:  1. 
The  distance  at  which  the  children  could  first  be  seen  by  the 
engineer  of  the  approaching  train;  and  2.  The  possibility  of 
stopping  the  train,  so  as  to  prevent  the  accident,  after  the 
situation  was  or  should  have  been  known.  Before  reaching 
the  point  of  the  accident,  there  is  a  curve  in  defendant's 
road,  and  it  is  when  coming  out  of  or  around  this  curve 
that  the  point  can  first  be  seen.  As  to  the  distance  at  which 
the  point  can  be  so  seen,  the  parties  are  in  dispute;  the 
plaintiff  claiming  4hat  the  engineer  saw  the  children  a  dis- 
tance of  seven  hundred  and  forty-three  and  two-tenths  feet, 
and  the  defendant  that  they  could  not  be  seen  at  a  greater 
distance  than  from  five  hundred  to  five  hundred  and  fifty 
feet.  The  engineer  admits  that  he  saw  the  children  at  a 
distance  of  from  four  hundred  to  four  hundred  and  seventy- 
five  feet.  The  accident  occurred  in  October,  1890.  In 
January,  1891,  and  again  in  May,  1891,  the  defendant  made 
certain  tests  with  trains  to  ascertain  the  distan«e  at  which 
the  children  could  have  been  seen,  and  also  the  distance 
required  to  stop  the  train  when  running  at  the  same  '*''  rate 
of  speed  as  the  train  did  on  the  day  of  the  accident.  The 
tests  made  in  May  were  with  the  same  train  in  use  when  the 
accident  happened.  Those  in  January  were  made  with  a 
train  claimed  to  be  substantially  like  the  otlier.  Tliese  testa 
were  made  without  notice  to  the  plaintiff.  The  court  ad- 
mitted proofs  of  these  tests  against  the  objections  of  the  plain- 
tiflF.  It  is  urged  that  the  conditions  were  so  dissimilar  as  to 
render  the  tests  incompetent.  It  is  true  that  they  were  not 
identically  the  same,  but  they  were  essentially  so.  It  was  at 
the  same  place,  on  the  same  track;  in  one  case  with  the  same 
train,  and,  in  the  other,  with  one  so  like  it  that  it  is  not  to  be 
Been  that  it  would  not  furnish  a  test  sufliciently  correct  to  be 
an  aid  in  determining  the  fact  to  be  found  in  the  case.  It  is 
urged  that  the  accident  occurred  about  noon,  and  that  the 
January  test  was  made  in  the  afternoon,  wiien  the  sun  would 
prevent  seeing  an  object  on  the  track.     That  does  not  appear 
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to  have  been  true  in  fact.  So  far  as  the  record  discloses,  the 
opportunity  for  seeing  at  the  different  times  was  equally  good. 
In  fact,  we  do  not  discover  a  difference  aa  to  conditions  in  any 
substantial  particular.  We  think  these  tests  were  proper,  and, 
if  fairly  made,  the  facts  thereby  disclosed  would  be  of  great 
value  in  reaching  a  conclusion.  We  cannot  adopt  appellant's 
view  that  it  was  an  attempt  to  "  manufacture  ex  parte  testi- 
mony." Instances  are  without  number  where,  pending  liti- 
gation, the  parties  have  made  test  measurements  and  trials 
relating  to  facts  in  dispute,  and  they  have  been  regarded  as 
competent,  and  a  quite  satisfactory  class  of  evidence  upon 
questions  of  fact,  and  we  are  not  favored  with  a  suggestion 
against  the  reason  of  such  a  rule.  Upon  the  question  of  ad- 
missibility of  such  evidence,  courts  have  never  assumed  that 
it  was  "  manufactured,"  in  the  sense  in  which  the  term  is 
used  in  argument,  and  for  that  reason  excluded  it,  even  where 
the  acts  are  those  of  the  parties.  Parties  are  made  compe- 
tent witnesses,  ***  and  their  testimony  is  admitted  with  the 
same  legal  presumptions  as  that  of  other  witnesses;  but,  in 
weighing  the  evidence,  all  facts,  including  interest,  that  might 
reasonably  afiFect  its  value,  are  to  be  considered.  It  is  not 
the  law  that  in  making  such  tests,  measurements,  etc.,  the 
opposite  party  is  entitled  to  notice  in  order  that  he  may  be 
present.  It  is  the  right  of  each  party,  in  the  preparation  for 
trial,  to  take  all  legal  steps  in  the  way  of  being  able  to  meet 
the  issues  of  fact  by  proofs;  and,  in  preparing  for  the  presen- 
tation of  his  evidence,  no  notice  to  the  adverse  party  is  re- 
quired. It  is  not  for  us  to  say,  because  this  is  a  corporation 
owning  the  road  and  means  for  making  the  tests,  that  it  is 
exempted  from  the  general  rule — that  is,  that  it  shall  not  use 
these  means  with  a  view  to  demonstrating  the  truth.  When 
they  are  used,  the  circumstances  of  their  use,  including  mo- 
tives for,  and  all  indications  of,  an  unfair  or  impartial  use, 
are  matters  that  ma;-  lessen  the  value  of  the  testimony.  The 
case  of  Klanowski  v.  Grand  Trunk  Ry,  Co.,  64  Mich.  279,  is 
relied  upon  by  appellant.  It  is  not  a  case  of  authoritative 
force,  because  of  a  division  of  the  court;  it  appearing  that  but 
two  of  the  four  judges  sitting  concurred  upon  the  particular 
point  cited.  We  are  referred  to  the  case  of  Brooke  v.  Chicago 
etc.  Ry.  Co.y  81  Iowa,  504,  upon  a  question  of  experimental 
evidence,  wherein  the  plaintiff  made  the  test,  sustaining  the 
right  to  do  bo.  In  Nosier  v.  Chicago  etc.  Ry.  Co.,  73  Iowa, 
268,  the  same  rule  was  held  in  favor  of  the  plaintiff  against 
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the  company,  and  under  circumstances  equally  doubtful  as 
to  a  similarity  of  facts.  We  think  the  following  statement 
in  Lake  Erie  etc.  Ry.  Co.  v.  Mugg,  132  Ind.  168,  is  quite  to  the 
point:  "Under  some  circumstances  this  class  of  testimony 
may  be  very  satisfactory,  but,  unless  the  experiments  are 
shown  to  have  been  made  under  essentially  the  same  condi- 
tions, the  tendency  is  to  confuse  and  mislead,  rather  than 
enlighten,  the  jury."  While  **'  the  conditions  need  not  be 
identically  the  same,  they  should  be  essentially  so;  and  the 
important  fact  to  have  in  view  in  passing  upon  the  admissi- 
bility of  such  testimony  is,  Will  it  aid,  rather  than  confuse, 
the  jury  in  reaching  its  conclusions?  With  that  as  the  rule, 
we  think  the  testimony  in  this  case  was  properly  admitted. 
It  may  be  added  that  the  court,  in  a  very  appropriate  instruc- 
tion, guarded  against  ill  effects  from  the  evidence  because  of 
varying  conditions. 

7.  The  following  instructions  given  by  the  court  are  made 
a  ground  of  complaint  in  a  single  branch  of  the  argument: 
"  5.  You  are  instructed  that  when  and  after  the  engineer  saw 
the  object  upon  the  track,  and  discovered  that  the  object 
Been  was  the  deceased,  it  became  his  duty  to  use  all  the  care 
and  diligence  that  an  ordinarily  prudent  and  careful  person 
would  have  used,  under  the  circumstances  in  which  he  was 
then  placed,  to  stop  said  train  in  time  to  save  the  life  of  said 
Peter  Burg,  Jr;  and,  if  you  shall  find  that  he  did  use  such 
care  and  diligence  in  trying  to  stop  said  train,  there  was  no 
negligence  in  stopping  said  train  for  which  the  defendant 
can  be  held  liable."  The  next  instruction  (sixth)  states  the 
opposite  of  the  rule,  to  the  effect  that  if  he  failed  to  use  such 
care  and  diligence  he  would  be  negligent  and  the  defendant 
liable.  The  following  is  the  seventh  instruction:  *'If  you 
shall  find  from  the  evidence  that  the  engineer,  when  he  first 
saw  the  deceased  upon  the  track,  honestly  thought  it  was  an 
inanimate  object,  or  was  in  honest  doubt  whether  the  object 
seen  was  a  human  being,  then,  and  in  that  case,  you  are  in- 
structed that  it  did  not  become  his  duty  to  thereupon  stop 
his  train;  that  such  duty  only  arose  when  he  discovered  that 
the  object  seen  by  him  was  a  human  being,  in  such  a  position 
as  gave  the  engineer  no  reason  to  expect  that  the  person 
would  remove  from  the  position  of  danger  he  was  then  in." 
It  will  be  well,  in  this  connection,  to  state  the  rule  as  to  the 
diligence  **•  required  of  the  engineer  to  know  of  the  pres- 
ence of  the  children  on  the  track.     The  children  were,  io  a 
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legal  sense,  trespassers.  They  went  upon  the  track,  and  sat 
down  to  play.  The  engineer  was  not  bound  to  exercise  any 
care  with  reference  to  such  persons,  and  was  under  no  obli- 
gation to  act  for  their  safety  until  they  were  actually  discov- 
ered. Masser  v.  Chicago  etc.  Ry.  Co.,  68  Iowa,  602,  was  for  the 
killing  of  a  boy  eleven  years  old,  who,  with  another,  had 
gone  upon  the  track,  and  was  "  playing  or  lounging  there." 
It  is  said  in  the  opinion  by  Chief  Justice  Adams:  '*  But  the 
plaintiff  contends  that  the  boy  might,  and  should,  have  been 
seen  sooner.  It  seems  not  improbable  that  he  might  have 
been  seen  a  little  sooner,  but  no  locomotive  engineer  is  bound 
to  watch  out  for  trespassers  on  the  track.  The  company  does 
not  owe  trespassers  that  kind  of  care.  This  has  been  settled 
by  repeated  adjudications."  The  case  cites  a  number  of 
authorities  on  the  question,  and  the  rule  is  an  undoubted 
one.  The  settled  rule  being  that  the  duties  of  the  engineer 
with  reference  to  saving  the  lives  of  the  children  commenced 
when  he  actually  knew  of  their  presence  on  the  track,  we 
may  inquire  as  to  the  correctness  of  the  rule  stated  in  the 
instructions.  It  is  said  that  the  instruction  "  told  the  jury 
that  those  in  charge  of  the  train  were  only  required  to  use 
ordinary  diligence  in  trying  to  stop  the  train,  and  save  the 
lives  of  the  children,  after  they  saw  the  children,  and  knew 
they  were  human  beings."  As  we  interpret  the  statement  in 
argument,  it  does  not  state  the  rule  of  the  instruction.  The 
rule  of  the  instruction  is  that  when  the  child  was  discovered 
(and  this,  under  the  law,  was  when  the  engineer  became 
charged  with  diligence)  he  must  use  all  the  care  and  dili- 
gence that  an  ordinarily  careful  and  prudent  man  would 
have  used,  under  the  circumstances  in  which  he  was  then 
placed,  to  stop  the  train.  What  is  the  cafe  and  diligence 
that  a  reasonably  careful  and  prudent  man  *•*  would  have 
used  under  such  circumstances?  Not  a  mere  ordinary  effort 
to  stop  the  train,  but  the  use  of  every  means  at  his  command 
— an  exercise  of  the  highest  degree  of  care  and  diligence. 
Such  an  effort  or  exercise  of  care  would  be  the  natural 
promptings  of  an  ordinarily  prudent  man  under  such  cir- 
cumstances. The  law  requires,  at  all  times,  that  persons 
should  act  with  reasonable  care  and  diligence;  but  what  acti 
will  constitute  reasonable  care  and  diligence  depends  upon 
the  circumstances  in  different  cases,  and,  as  circumstances 
vary,  so  will  requirements  as  to  reasonable  care  and  dili- 
gence.    In  another  instruction  the  court  explained  the  rule, 
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80  that  its  proper  application  by  the  jury  is  not  doubtful. 
The  complaint  as  to  the  seventh  instruction  is  that  under  it 
"  the  engineer  might  have  believed  the  objects  he  saw  were 
children,  but  yet  entertained  some  doubts  that  they  were," 
and  that  the  jury  was  told  that  "  the  engineer  was  under  no 
obligation  to  stop  the  train  until  he  knew  they  were  chil- 
dren." The  gist  of  the  instruction  is  that  the  engineer  was 
not  required  to  stop  his  train  until  he  knew  that  the  object 
on  the  track  was  a  human  being,  and  then  only  when  he  had 
reason  to  believe  it  would  not  leave  the  track.  The  phrase 
as  to  an  honest  doubt  does  not  change  its  effect.  It  is  not  the 
law  that,  when  a  human  being  is  discovered  on  the  track, 
an  engineer  must  stop  his  train,  and  much  less  so  when  he 
merely  sees  an  object  as  to  which  he  has  doubts.  But  when 
it  is  discovered,  and  he  has  reason  to  believe  that  for  any 
reason  it  will  not  leave  the  track,  he  must  stop  the  train,  if 
necessary,  for  its  safety.  An  engineer  may  rightfully  pre- 
sume that  a  person  on  the  track  will  leave  it  on  the  approach 
of  a  train,  until  the  contrary  is  in  some  way  manifested.  Of 
course,  when  the  engineer  knew  the  fact  of  these  small  chil- 
dren being  on  the  track,  he  had  sufficient  reason  to  know  that 
they  would  remain,  and  he  was  at  once  charged  with  the 
highest  *•'  degree  of  care  in  their  behalf;  and  this  is  the 
theory  upon  which  the  cause  was  submitted.  The  occurrence 
was  sadly  unfortunate,  but  the  misfortune  is  not  the  fault  of 
the  railroad  company.  Its  track  was  made  a  playground  by 
the  children,  probably  without  the  fault  of  any  one,  as  they 
were  themselves  under  years  of  discretion.  The  misfortune 
does  not,  of  itself,  create  a  liability  for  damages.  It  was 
really,  in  view  of  the  circumstances,  unavoidable.  Had  the 
court,  at  the  close  of  plaintiflfs  direct  evidence,  directed  a 
verdict  for  the  defendant,  its  action  would  not  have  been  dis- 
turbed, as  there  was  absolutely  a  failure  to  show  negligence 
on  the  part  of  the  defendant.  Other  questions  argued  are 
controlled  by  our  discussions,  to  some  extent,  and  as  to  others 
we  find  no  error,  and  they  are  not  of  such  importance  that 
this  opinion  should  be  extended  to  consider  them. 
The  judgment  is  affirmed. 

MuMioTPAL  Corporations— ORDiNANCBa  Liumifo  Spiid  ov  Railroas 
Trains. — An  ordinance  limiting  the  speed  of  trains  to  foar  miles  an  hoar  i* 
unreasonable:  Note  to  Bluedom  r,  Mianouri  Pae.  Ry.  Co.,  32  Am.  St.  Rep. 
623.  An  ordinance  limiting  the  speed  of  railway  trains  to  fonr  mile*  an 
hoar  is  roid  as  to  a  portion  of  a  railwaj  which,  although  within  tha  oik/ 
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limits,  runs  for  several  miles  through  fenced  agricultural  lands,  not  thickly 
settled:  Meyers  t.  Chicago  etc.  R.  R.  Co.,  57  Iowa,  555;  42  Am.  Rep.  50. 

Mdnioipal  Corporations — Ordinancks. — Municipal  oorporationa  have 
implied  power  to  pass  ordinance*  and  by-laws  reasonable  in  character  and 
not  inconsiatent  with  their  charters  nor  with  the  general  principles  of  the 
kws  of  the  land:  CUy  of  Tarldo  v.  Cook,  120  Mo.  1;  11  Am.  St.  Rep.  678, 
and  note  with  the  cases  collected. 

WiTNKssM.— Admissibility  of  Opinions  Based  ok  Expsbihbnts:  See 
Libby  V.  Sdierman,  146  111.  640;  37  Am.  St.  Rep.  191. 

RAILB0AD.S — DirrT  o»  to  Trkspasssrs  on  Track  Gbnhrallt.— When  a 
trespasser  apon  the  track  of  a  railroad,  at  a  place  other  than  a  public  cross* 
ing,  is  injured  by  a  train,  the  company  is  not  liable  unless  the  injury  was 
wantonly  and  willfully  inflicted  or  was  the  result  of  such  gross  negligence 
as  evidences  willfulness:  Lake  Shore  etc  Ry,  Go.  v.  Bodemer,  139  111.  596; 
32  Am.  St.  Rep.  218.  An  engineer  in  charge  of  a  railway  train  does  not 
owe  a  duty  to  trespassers  to  keep  any  special  lookout  for  them:  Central  R.  R. 
tic  Co.  T.  Vaughan,  93  Ala.  209;  30  Am.  St.  Rep.  50,  and  extended  note; 
but  compare  Atlanta  etc.  By.  Co.  t.  OraviU,  93  Ga.  369;  44  Am.  St.  Rep.  145, 
and  note.  See,  also,  the  extended  note  to  State  r.  Baltimore  etc  R.  R.  Co., 
9  Am.  St.  Rep.  439. 

Railroads — Duty  to  Children  Trbspassino  on  Track. — A  railroad 
owes,  with  respect  to  children  of  tender  years  and  immature  judgment,  the 
duty  of  keeping  a  reasonable  lookout  to  discover  whether  they  are  on  its  track, 
as  well  as  to  avoid  injury  to  them  after  they  are  seen:  Ounn  v.  Ohio  River  R.  R. 
Co.,  36  W.  Va.  165;  32  Am.  St.  Rep.  842,  and  note;  Bottoms  r.  Seaboard 
etc  R.  R.  Co.,  114  N.  C.  699;  41  Am.  St.  Rep.  799,  and  note. 

Railroads — Persons  on  Track — Duty  or  Engineer. — A  railroad  engi. 
neer,  who  sees  a  human  being  walking  along  the  track  in  front  of  his  engine, 
has  a  right  to  presume,  without  further  information,  that  he  is  a  reasonable 
person,  and  will  get  out  of  harm's  way  before  the  engine  reaches  him:  Deans 
V.  Wilmington  etc  R.  R.  Co.,  107  N.  O.  686;  22  Am.  St.  Rep.  902,  and  note. 
This  question  is  fully  discussed  in  the  extended  note  to  Central  R.  R.  etc  Co, 
r,  Vaughan,  30  Am.  St.  Rep.  54. 
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[90  Iowa,  217.] 
Pabtnbrship— Liability  o»  for  Loan  Made  by  Onb  Pabtnir. — If  on* 

member  of  a  partnership  has  authority  to  bind  the  firm  for  borrowed 
money,  and  it  is  loaned  upon  his  signature,  to  the  credit  and  for  the 
benefit  of  the  partnership,  the  firm  is  liable  therefor. 

Partnership — Liability  of,  fob  Contbaot  Made  by  One  Partner. — 
To  bind  a  partnership,  it  is  not  necessary  that  the  contract  should  be 
signed  by  all  of  the  partners,  nor,  if  there  is  a  firm  name,  that  it  \m 
used.  If  the  contract  is  signed  by  one  partner  having  authority,  with 
intent  to  bind  the  firm  and  so  accepted  and  credit  extended  thereto,  ik. 
is  binding  on  the  firm. 

Partnership — Construction  of  Contract. — An  agreement  between  par- 
ties to  carry  on  a  business  '*  for  one  year,  and  as  much  longer  as  the- 


Feb.  1894.]  Baxteb  v.  Rollins.  433 

parties  may  mutually  desire,"  providing  for  the  erection  of  a  build- 
ing, and  putting  a  large  sum  of  money  into  the  business,  and,  "  when 
the  stock  is  sold,  the  original  investment  shall  be  deducted  and  the 
balance  divided,"  creates  a  partnership  for  a  continuing  business, 
and,  in  the  absence  of  restrictions  in  the  contract,  each  partner  may 
exercise  the  powers  usually  possessed  by  partners  in  binding  the  firm. 

Partnkrship— CoNTKAora  BBTWKEN— Who  Bound  by. — All  who  deal  with 
a  partnership  are  bound  by  a  contract  between  the  partners  of  which 
they  have  knowledge  at  the  time  of  so  contracting,  and  they  are  equally 
bound,  if  they  have  been  informed  of  facts  that  should  have  led  a  rea« 
sonably  prudent  and  cautious  man  to  make  inquiry. 

Pabtnership— Liability  of,  for  Loan  Made  by  Onb  Partner. — If, 
under  a  partnership  agreement,  two  of  the  partners  are  to  furnish  all 
of  the  money  to  a  certain  amount  to  be  used  in  the  business,  and  a  third 
partner  obtains  a  loan  upon  a  statement  that  the  others  have  failed  to 
furnish  the  amount  agreed  upon,  the  party  advancing  the  money  with 
knowledge  of  the  original  agreement  is  put  upon  inquiry  as  to  a  subse* 
quent  agreement  between  the  partners,  by  which  the  two  are  to  furnish 
but  half  the  amount  originally  agreed  upon,  and  the  partnership  ia  nofc 
liable  for  the  loan. 

Partnership— Deposit  of  Firm  Funds— Liabilitt  of  Bank.— If  a  firm 
business  is  carried  on  in  the  name  of  one  partner  having  general  con- 
trol, deposits  made  by  him  in  bank  are  partnership  funds  until  after  a 
partnership  settlement,  and  the  bank  cannot  be  made  to  account  to  the 
other  partners  making  advances  for  money  paid  out  on  the  checks  of 
the  depositing  partner,  in  the  absence  of  proof  that  the  bank  has  mis> 
appropriated  the  funds  to  pay  his  individual  debts. 

Action  to  recover  the  balance  due  on  a  note  signed  "C.  W. 
Rollins  &  Co."  PlaintifiFs  alleged  that  the  defendants  were  a 
partnership  in  the  egg  business  under  the  management  and 
control  of  defendant  Rollins;  that  at  his  request  as  such 
partner,  the  plaintiffs,  doing  a  general  banking  business 
loaned  to  the  partnership,  to  be  used  therein,  three  thousand 
dollars,  for  which  said  note  was  given.  Defendants  Alice 
and  Ressa  Schleiter  alone  answered,  denying  any  connection 
with  the  note  or  with  a  partnership  under  the  name  of  "  C. 
W.Rollins  <feCo.";  denied  the  authority  of  Rollins  to  pledge 
their  credit  or  borrow  any  money  thereon,  and  that  this  fact 
was  known  to  plaintiffs;  that  the  only  business  transaction 
that  they  ever  had  with  said  Rollins  was  embodied  in  the 
following  contract: 

"This  article  of  agreement  entered  into  this  eighth  day 
of  October,  1889,  and  between  C.  W.  Rollins,  Mrs.  Alice 
Schleiter,  and  Miss  Ressa  Schleiter,  witnesseth:  That  the 
parties  hereto  have  entered  into  a  partnership  for  the  pur- 
pose of  carrying  on  the  egg  business  in  Ida  Grove,  Iowa, 
preserving  eggs  with  Judd's  Egg  Preserving  Compound,  the 
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business  to  be  carried  on  in  the  name  of  C.  W.  Rollins,  he 
io  attend  to  all  business,  and  have  the  general  superinteu' 
'dence  of  the  work.  That  the  parties  hereto  shall  put  up  at 
»once,  or  as  soon  as  possible,  an  egg-house  in  said  Ida  Grove, 
Iowa,  to  be  not  less  than  fifty  by  one  hundred  feet,  two  stories 
high  and  a  basement;  and,  for  the  purpose  of  carrying  on  the 
business,  tlie  said  Mrs.  Alice  Schleiter  and  Ressa  Schleiter 
agree  to  furnish  ($25,000)  twenty-five  thousand  dollars,  as 
needed  in  the  business,  and  out  of  that  amount  money  shall 
be  used,  as  much  as  is  needed,  to  erect  said  building,  and  in 
the  spring  said  C.  W.  Rollins  shall  replace  in  said  fund  the 
one-half  of  what  the  building  has  cost.  The  said  C.  W. 
Rollins  is  to  make  no  charge  for  his  services,  but  when  the 
stock  is  sold,  so  put  down,  the  original  investment  shall  be 
deducted,  and  the  balance  equally  divided,  C.  W.  Rollins  to 
have  one-half  and  the  other  parties  one-half,  and  any  stock 
and  material  on  hand  shall,  in  the  same  manner,  be  owned 
equally — C.  W.  Rollins  one-half  and  the  other  parties  one- 
half.  Said  contract  to  continue  for  one  year,  and  as  much 
longer  as  parties  may  mutually  desire  to  continue  the  busi- 
Qess.  "C.  W.  Rollins. 

•*  Alice  Schleiter. 

"Ressa  Schleiter." 
These  defendants  also  set  up  a  counterclaim  for  two  thousand 
seven  hundred  and  sixty  dollars.    Judgment  for  plaintiffs. 
Defendants  appealed. 

Story  &  Oaine8,  for  the  appellants. 

H.  S.  Bradshaw  and  Warren  &  Buchanan^  for  the  appel- 
lees. 

'**  Given,  J.  1.  Appellants'  first  contention  is  that  they 
are  not  liable  on  the  note  in  suit,  because  it  is  not  executed 
in  the  name  of  the  partnership  of  which  they  were  members. 
It  will  be  observed  that  the  contract  provides  that  the  busi- 
ness was  to  be  carried  on  in  the  name  of  C.  W.  Rollins,  and 
that  the  note  is  signed  "  C.  VV.  Rollins  &  Co."  In  Barcroft  v. 
Haworth,  29  Iowa,  465,  it  is  said:  *'  To  bind  the  firm  it  was 
not  necessary  that  the  contract  should  be  signed  by  all  the 
partners,  nor,  if  there  was  a  firm  name,  that  it  should  be 
used.  If,  by  the  method  adopted,  it  was  the  intention  to 
bind  the  firm,  and  especially  when  it  was  so  accepted  and 
credit  given  upon  the  strength  of  the  firm,  it  would  be  equally 
«s  binding  as  though  signed  in  the  most  formal  and  regular 
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manner":  See,  also,  Seekell  v.  Fletcher,  53  Iowa,  330.  If 
Mr.  Rollins  had  authority  to  bind  the  defendant  firm  for  this 
borrowed  money,  and  it  was  loaned  upon  the  credit  and  for 
the  benefit  of  said  firm,  it  is  certainly  clear  that  the  appel- 
lants are  liable  therefor.  There  is  a  dispute  as  to  whether 
this  money  was  borrowed  for  the  benefit  of  the  defendant 
firm,  and  there  is  a  conflict  in  the  evidence  upon  this  subject. 
The  district  court  must  have  found  that  it  was  borrowed  for 
the  benefit  of  the  firm,  and,  there  being  a  conflict  in  the  evi- 
dence, we  cannot,  under  familiar  rulings,  disturb  the  finding 
of  the  court. 

2.  Appellants'  second  contention  is  that  the  partnership 
contract  between  the  defendants  is  unlike  an  ordinary  part- 
nership, where  the  right  of  a  partner  to  borrow  money  for 
the  partnership  of  necessity  exists.  They  insist  that  this 
was  a  partnership  limited  to  a  single  venture,  namely,  to  in- 
vest the  money  furnished  by  appellants  in  eggs  during  the 
summer,  to  be  sold  in  the  winter  of  the  year  for  which  the 
partnership  was  formed,  and  that  only  one  investment  and 
one  sale  were  contemplated  in  the  contract.  We  cannot  con- 
cur in  this  view  of  the  contract.  The  amount  expended  in 
erecting  and  fitting  up  the  building,  the  amount  to  be  fur- 
nished by  appellants,  and  the  provision  that  the  ***  contract 
was  to  continue  for  one  year,  and  as  much  longer  as  the  par- 
ties might  agree,  preclude  the  conclusion  that  the  purchase 
and  sale  of  a  single  lot  of  eggs  was  all  that  was  contemplated. 
The  provision  in  the  contract  that  "  when  the  stock  is  sold, 
80  put  down,  the  original  investment  shall  be  deducted,  and 
the  balance  equally  divided,"  does  not  determine  the  scope 
or  duration  of  the  partnership,  but  only  the  manner  in  which 
appellants  were  to  be  reimbursed,  and  the  profits  divided. 
The  partnership  contracted  between  the  defendants  was  not 
for  a  single  transaction,  but  for  "the  carrying  on  of  the  egg 
business  in  Ida  Grove"  for  one  year,  and  as  much  longer  as 
the  parties  might  agree.  It  was  a  partnership  for  a  continu- 
ing business,  and,  in  the  absence  of  restrictions  in  the  con- 
tract of  copartnership,  either  partner  might  exercise  th« 
powers  usually  exercised  by  partners. 

3.  The  contract  provides  that,  "for  the  purposes  of  carry- 
ing on  the  business,  the  said  Mrs.  Alice  Schleiter  and  Ressa 
Schleiter  agree  to  furnish  twenty-five  thousand  dollars,  ai 
needed  in  the  business."  No  provision  is  made  for  obtaining 
money  to  be  put  into  the  business  from  any  other  source,  and 
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we  think  it  is  evident  that  no  greater  sum  was  to  be  put  into 
it.  The  appellants  insist  that  these  provisions  were  a  restric- 
tion upon  the  right  of  Rollins  to  borrow  money  on  the  credit  of 
the  firm  to  put  into  the  business,  and  that  appellees,  know- 
ing these  provisions  of  the  contract,  must  be  held  to  have 
known  that  he  had  no  authority  to  borrow  the  money  for 
wliich  the  note  in  question  was  given  on  the  credit  of  the 
firm  or  its  members.  In  the  view  we  take  of  the  contract, 
we  think  it  is  entirely  clear  that  under  it  Mr.  Rollins  did 
not  have  authority  to  borrow  money  to  put  into  the  business, 
so  long  as  appellants  did  not  refuse  to  furnish  it  as  they 
agreed.  The  only  money  to  go  into  the  business  was  that  to 
be  furnished  by  appellants,  and  no  provision  ***  was  made 
for  obtaining  it  from  any  other  source.  It  is  true  that  appel- 
lants only  furnished  twelve  thousand  five  hundred  dollars 
to  be  put  into  the  business.  They  allege  and  prove  that,  at 
the  time  the  last  five  thousand  dollars  was  furnished  to  Rol- 
lins, it  was  agreed  that  nothing  additional  should  be  put  in. 
It  is  also  true  that  appellees  had  no  knowledge  of  this  subse- 
quent agreement,  and  that  at  the  time  Rollhis  borrowed  the 
money  he  represented  to  them,  as  a  reason  for  doing  so,  that 
appellants  had  failed  to  furnish  the  full  amount  agreed  upon 
in  the  written  contract.  "As  partners  are  bound  by  their  own 
stipulations  as  between  themselves,  so  all  who  deal  with  them 
are  equally  bound  by  them,  if,  at  the  time  of  contracting  or 
trading  with  the  partnership,  they  knew  the  nature  of  their 
agreement  with  each  other":  Bromley  v.  Elliot,  38  N.  H.  287; 
75  Am.  Dec.  183.  Appellees,  knowing  the  stipulations  of  the 
contract,  are  bound  by  it;  but,  as  already  stated,  they  had  no 
notice  of  the  subsequent  agreement  alleged  by  appellants. 

Under  another  familiar  rule,  it  is  not  necessary  that  they 
should  have  been  fully  informed  as  to  the  agreements  between 
the  partners.  "  They  will  be  equally  bound,  if  they  have 
been  informed  of  facts  that  should  have  led  a  reasonably  pru- 
dent and  cautious  man  to  make  inquiry":  Bromley  v.  Elliot, 
38  N.  H.  287;  75  Am.  Dec.  183;  Livingston  v.  Roosevelt,  4 
Johns.  251;  4  Am.  Dec.  273.  Knowing,  as  appellees  did,  that, 
under  the  written  contract,  appellants  were  to  furnish  all  the 
money  to  be  put  into  the  business,  it  was  certainly  sufficient 
to  put  them  upon  inquiry  to  be  told  that  appellants  had  failed 
to  furnish  the  amount  agreed  upon — an  inquiry  that  would 
have  discovered  to  them  the  subsequent  agreement  by  which 
the  amount  to  be  furnished  was  reduced  one-half.    If  appel- 
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lees  had  known  of  this  subsequent  agreement,  they  would  not 
have  been  warranted  in  loaning  the  money  to  Rollins  on  the 
credit  of  the  firm.  While  they  did  not  know  of  ***  it,  they 
did  know,  according  to  Rollins'  statement  to  them,  a  fact  that 
should  have  put  them  upon  inquiry  before  loaning  the  money 
— an  inquiry  that  would  have  discovered  to  them  that  Rol- 
lins had  no  authority  to  borrow  it  on  credit  of  the  firm.  Our 
conclusion  is  that  the  court  should  have  held,  as  a  matter  of 
law,  that  Rollins  had  no  authority  to  borrow  the  money  on 
the  credit  of  the  partnership;  that  appellees,  with  their 
knowledge  of  the  written  agreement,  were  bound  to  take 
notice  of  that  fact;  and  that  information  that  appellants  had 
failed  to  furnish  the  amount  agreed  upon  did  not  authorize 
the  loan  on  the  credit  of  the  firm,  but  was  a  statement  which 
should  have  put  appellees  upon  inquiry. 

4.  The  basis  upon  which  appellants  ask  to  recover  upon 
their  counterclaim  |s  that  the  two  thousand  seven  hundred 
and  sixty  dollars  derived  from  the  sale  of  eggs  was  wrong- 
fully deposited  with  appellees;  that,  under  the  contract,  said 
proceeds  should  have  been  paid  to  them;  and  that  appellees, 
knowing  that  fact,  wrongfully  retained  said  money,  and  re- 
fused to  pay  it  to  the  appellants.  This  claim  is  made  upon 
the  tlieory  that  the  partnership  between  the  defendants  was 
limited  to  a  single  transaction — the  purchase  and  sale  of  a 
single  lot  of  eggs — and  that,  upon  the  sale  being  made,  appel- 
lants were  entitled  to  the  proceeds  to  the  extent  of  their 
advancement.  We  have  seen  that  such  is  not  our  construc- 
tion of  the  contract.  It  was  a  continuing  partnership,  "to 
be  carried  on  in  the  name  of  C.  W.  Rollins,  he  to  attend  to 
all  the  business,  and  have  the  general  superintendency  of  the 
work."  Rollins  transacted  partnership  business  through  the 
plaintifif  bank,  making  deposits  therein,  and  paying  for  eggs 
purchased  by  checks  thereon.  While  the  proceeds  of  sales 
were  to  ultimately  come  to  appellants  to  the  extent  of  their 
advancements,  it  was  not  wrongful  for  Rollins  to  deposit  such 
proceeds  with  the  plaintiff  bank.  As  the  contract  ***  re- 
quired the  business  to  be  done  in  the  name  of  C.  W.  Rollins, 
the  bank  kept  the  account  in  that  name,  and  credited  these 
proceeds  to  that  account.  It  is  claimed  in  argument  that 
appellees  should  have  shown  what  disposition  was  made  of 
this  deposit,  and  that  the  evidence  shows  that  it  was,  in  part 
at  least,  applied  to  the  payment  of  the  private  indebtedness 
of  Rollins.    This  branch  of  the  case  does  not  seem  to  have 
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claimed  the  attention  that  the  other  part  did,  and  the  evi- 
dence is  limited,  and  leaves  it  indefinite  as  to  the  disposition 
of  this  two  thousand  seven  hundred  and  sixty  dollars.  It 
will  be  observed  that  appellants  do  not,  in  their  counterclaim, 
ask  to  recover  because  of  a  misappropriation  of  tliis  fund  to 
the  payment  of  private  debts  of  Rollins,  but  solely  upon  the 
ground  that  under  the  contract  the  money  belongs  to  them. 
We  think  it  cannot  be  said  that  this  money  belonged  to  them, 
until  there  was  a  settlement  that  would  determine  how  much 
of  it  was  proceeds  of  sales  after  proper  deductions,  and  that, 
until  this  was  done,  it  was  money  of  the  partnership.  If  ap- 
pellants relied  upon  a  misappropriation  of  the  money  to  the 
payment  of  the  individual  debts  of  Rollins,  they  should  have 
so  alleged.  We  think  there  was  no  error  in  dismissing  ap- 
pellants' counterclaim,  but,  for  the  error  already  pointed  out, 
we  conclude  that  the  judgment  of  the  district  court  must  be 
reversed.  _^__ 

Partnership— Whki?  Bound  by  Loam  Affkotkd  by  Onb  Mimbkr— 
Commercial  Partnership.  — It  is  bo  well  settled  as  to  hardly  call  for  the  cita- 
tion of  anthority  that,  in  the  case  of  commercial  or  trading  partnerships,  each 
partner  has  undoubted  authority  to  pledge  the  partnership  property,  or  bor- 
row money  in  its  name  for  partnership  purposes,  and  draw,  negotiate,  ac. 
cept,  or  indorse  bills  of  exchange  and  promissory  notes  and  checks,  and 
other  negotiable  securities,  or  do  any  other  acts  incident  or  appropriate  to 
the  firm's  business,  according  to  the  common  course  and  usages  of  such  trad* 
and  business.  In  other  words,  it  is  a  legal  consequence  of  every  commer- 
cial partnership  or  firm  engaged  in  buying,  selling,  or  exchanging,  that  each 
partner  is  the  general  agent  of  the  firm,  and  has  power  to  act  for  and  bind 
it,  in  all  matters  within  the  scope  of  the  partnership  business.  And  it  is 
within  the  scope  of  such  business  to  borrow  money,  to  draw,  accept,  or 
indorse  bills  of  exchange  or  promissory  notes.  These  are  the  means  of  con- 
ducting such  business,  common  alike  to  the  butcher,  grocer,  dealer  in  dry 
goods,  or  other  commodities,  or  to  the  factor,  broker,  or  banker,  or  in  fact 
to  any  partnership  not  confined  to  one  transaction  or  a  particular  series  of 
transactions.  Whoever  associates  with  another  for  the  purpose  of  carrying 
on  trade,  confers  on  him,  as  to  third  persons  who  are  not  notified  to  the  con< 
trary,  and  who  deal  with  him  fairly  and  in  good  faith,  authority  to  bind  th« 
partnership  by  contracts  or  engagements  usually  incident  to  the  business  ia 
which  the  firm  is  engaged:  Hoskinson  v.  Eliot,  62  Pa.  St.  393;  Bowling  v. 
Exchange  Bank,  145  U.  S.  512;  Randall  v.  Meridith,  76  Tex.  669;  HoU  v. 
Simmons,  16  Mo.  App.  97;  Ulery  v.  Oinrich,  57  111.  531;  Wagner  v.  Simmons, 
61  Ala.  143;  Bacon  v.  HtUddngs,  5  Bush,  595;  Pahlman  v.  Taylor,  75  111. 
629;  Shenoood  v.  Snow,  46  Iowa,  481;  26  Am.  Rep.  155;  Walsh  v.  Letinon, 
98  III.  27;  38  Am.  Rep.  75;  Lanier  v.  McCabe,  2  Fla.  22;  48  Am.  Dec  173; 
Sondheim  v.  Gilbert,  117  Ind.  71;  10  Am.  St.  Rep.  33;  National  Bank  r. 
Noyes,  62  N.  H.  35;  MarUn  v.  Muncy,  40  La.  Ann.  190;  Wiley  v.  StewarU 
122  UL  645;   Wiley  t.  Thompson,  23  IlL  App.  199;  Seekell  v.  Fletcher,  63 
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Iowa,  330;  Gray  ▼.  Ward,  18  111.  32;  Dow  v.  Phillip!,  24  III.   249;  Coursep 
T.  Baker,  7  Har.  &  J.  28;  Smith  v.  Collins,  115  Mass.  388. 

If  the  partnership  contemplates  the  periodical  or  continuous  or  frequent 
purchasing,  not  as  incidental  to  an  occupation,  but  for  the  purpose  of  sell- 
ing again  the  thing  purchased,  either  in  its  original  or  manufactured  shape, 
it  is  a  trading  or  commercial  partnership  witliin  the  meaning  of  the  rule 
laid  down  by  the  cases  cited  above:  Randall  v.  Meridith,  76  Tex.  669;  Kim- 
bro  V.  Bullitt,  22  How.  268;  Holt  v.  Simnionx,  16  Mo.  App.  97.  It  is  withia 
the  power  of  a  partner  in  a  mercantile  firm  and  business  to  borrow  money 
in  the  name  of  the  firm,  and  to  bind  it  by  an  agreement  to  pay  interest  oo 
the  loan  at  any  lawful  rate,  and  to  sign  the  firm  name  to  any  writing  ad- 
mitting the  fact  of  borrowing  and  promising  to  pay:  Walsh  v.  Lennon,  98 
111.  27;  38  Am.  Rep.  75.  And  it  is  immaterial  in  such  a  case,  as  to  the  per- 
■on  thus  dealing  with  one  of  the  partners,  that  others  were  not  informed  of 
the  transaction:  Wagner  v.  Simmojis,  61  Ala,  143;  Wiley  v.  lliompion,  23 
111.  App.  199;  although  the  partner,  in  transacting  it,  acted  in  violation  of 
his  duty,  without  the  knowledge  or  consent  of  the  other  members:  Sand' 
heim  V.  Gilbert,  117  Jnd.  71;  10  Am.  St.  Rep.  23;  or  that  they  repudiated  it 
as  soon  aa  it  came  to  their  knowledge:    Wagner  v.  Simmons,  61  Ala.  143. 

The  fact  that  a  member  of  such  firm,  in  whose  name  negotiable  paper  has 
been  given  for  the  loan,  by  the  managing  partner,  is  ignorant  of  the  trans- 
action, and  that  no  entry  thereof  has  been  made  on  the  books  of  the  partner- 
ship, does  not  release  him  from  liability,  if  the  transaction  has  been  made  for, 
and  has  inured  to  the  benefit  of,  the  firm:  Martin  v.  Muncy,  40  La.  Ann. 
190.  But  a  partner  binds  his  firm  only  when  he  uses  the  name  of  the  firm 
and  acts  within  the  scope  of  his  authority:  Norton  v.  Thatcher,  8  Neb.  186. 
For  the  law  implies  authority  of  one  partner  to  borrow  money,  and  execute 
notes  or  other  negotiable  paper,  only  when,  from  the  nature  of  the  partner- 
ship, the  authority  is  necessary  to  the  successful  carrying  on  of  the  business 
engaged  in,  or  when  its  exercise  is  according  to  the  usage  or  custom  in  part- 
nership enterprises  of  like  character:  Bradley  v.  Linn,  19  111.  App.  322;  Ditt» 
V,  Lonsdale,  49  Ind.  521;  Leffler  v.  Rice,  44  Ind.  103. 

It  is  always  presumed  that  when  a  member  of  a  firm  borrows  money,  or 
gives  a  note  in  the  name  of  the  firm,  the  transaction  is  for  a  partnership  pur- 
pose, and  the  burden  of  proof  is  on  the  firm  to  show  the  contrary:  Carrier  v. 
Cameron,  31  Mich.  373;  18  Am.  Rep.  192;  BarreU  v.  Swann,  17  Me.  180; 
LiiteU  V.  Fitch,  11  Mich.  525;  Hogg  v.  Orgill,  34  Pa.  St.  344;  Ensminger  v. 
Marvin,  5  Blackf.  210;  Knapp  v.  McBride,  7  Ala.  19;  Thurston  v.  Lloyd,  4 
Md.  283;  Lindh  v.  Crowley,  29  Kan.  756;  Whitaker  v.  Brovm,  16  Wend. 
605. 

£ach  member  of  a  commercial  partnership  has  the  right  to  borrow  money 
and  give  notes  for  partnersliip  purposes  in  the  firm  name,  and  thereby  bind 
all  the  partners,  notwithstanding  a  private  arrangement  or  agreement 
among  themselves  to  the  contrary,  if  such  agreement  is  not  known  to  the 
party  giving  credit  to  the  firm:  Benninger  v.  Hess,  41  Ohio  St.  64;  Oregij  v. 
Fi$her,  3111.  App.  261.  And  if  one  partner  borrows  money,  representing 
that  it  is  for  the  use  of  the  firm,  and  gives  the  note  of  the  firm  therefor  witli- 
out  the  knowledge  of  his  copartners,  and  then  appropriates  the  money  to  hia 
own  use,  the  firm  is  liable,  unless  the  creditor  knew,  or  had  reasonabla 
ground  to  believe,  that  the  money  was  not  borrowed  for  the  use  of  the  firm» 
or  the  circumstances  were  such  as  to  put  him  upon  inquiry,  and  he  neg- 
lected to  inquire:  Wagner  v.  Freschl,  56  N.  H.  495;  Gregg  v.  Fisher,  3  III. 
App.  261;  Onondaga  County  ▼.  Dt  Puy,  17  Wend.  47;   Whitaktr  v.  Brown, 
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16  Wend.  504;  Steele  r.  Jennings,  CheveB,   103;  National  Bank  r.  Meader, 
40  Minn.  925. 

If  the  managing  partner  of  a  trading  or  commercial  firm  borrows  monef 
and  gives  a  note  therefor  in  the  partnership  name,  and  the  lender  believea 
at  the  time  that  the  money  loaned  is  to  be  used  in  the  partnership  business, 
the  firm  is  liable,  and  it  is  immaterial  to  the  lender  whether  the  money  is 
actually  used  in  the  partnership,  or  whether  the  other  members  of  the  firm 
receive  any  benefit  therefrom:  Lindh  v.  Crovoley,  29  Kan.  756;  Heitman  T. 
Oriffith,  43  Kan.  653.  Third  persons  dealing  with  such  partner  have  a 
right  to  rely  upon  his  implied  authority,  and,  if  they  loan  money  in  good 
faith  to  him  on  the  credit  of  the  firm,  without  knowledge  or  notice  of  facts 
■nch  as  would  lead  an  ordinarily  prudent  man  to  suspect  that  the  loan  was 
made  for  the  individual  use  of  such  partner,  they  can  recover  against  the 
firm:  Collfr  v.  Pwter,  88  Mich.  549.  And  tha  firm  is  so  bound  when  its 
course  of  business  is  such  as  to  induce  an  honest  belief  in  the  mind  of  the 
lender,  who  is  familiar  with  the  manner  of  conducting  its  affairs,  that  the 
partner  has  authority  to  sign  the  note:  Kelton  v.  Leonard,  54  Vt.  230. 

In  order  for  the  firm  to  avoid  liability  on  the  note,  the  lender  must  know, 
or  have  reason  to  believe,  at  the  time  of  making  the  loan,  that  the  borrower 
wants  the  money  for  his  own  private  use,  or  that  the  transaction  is  out  of 
the  ordinary  course  of  business:  Bascomv.  Young,  7  Mo.  1;  Potter  v.  Dillon, 
7  Mo.  228;  37  Am.  Dec.  185,  For  one  partner  cannot  generally,  in  the  ab- 
sence of  express  authority,  bind  the  firm  by  a  note  executed  by  him  in  the 
name  of  the  firm,  in  a  transaction  outside  the  scope  of  the  partnership  busi- 
ness, and  known  to  be  so  to  the  leader,  even  though  the  money  borrowed 
is  applied  to  firm  purposes:  Bays  v.  Conner,  105  Ind.  415.  A  new  partner 
in  a  firm  is  not  liable  for  money  borrowed  by  the  old  firm  of  the  same  name 
without  his  knowledge  or  consent,  and  applied  to  the  liabilities  of  the  old 
firm,  the  lender  being  aware  of  the  purpose  for  which  the  money  is  bor- 
rowed: Eikina  v.  Oreen,  13  Bush,  612.  One  member  of  the  partnership  is 
not  liable  for  money  loaned  to  another  member  of  it  in  the  firm  name,  be- 
fore the  formation  of  the  partnership,  although  it  was  borrowed  for,  and 
afterwards  put  into,  the  partnership,  with  the  knowledge  of  all  of  the  mem. 
bers  thereof:  Baxter  v.  Plunhett,  4  Honst.  450;  McNaughton's  Appeal,  101 
Pa.  St.  550.  One  partner  cannot  bind  the  firm  for  money  borrowed  by 
him  in  the  name  of  the  firm  to  pay  for  his  share  of  the  capital  stock:  Child* 
V.  Pellett,  102  Mich.  558;  McLinden  v.  Wentworth,  51  Wis.  170;  Norwalk 
Nat.  Bank  v.  Saun/er,  38  Ohio  St.  339;  especially  when  the  lender  knows 
for  what  purpose  the  money  is  being  obtained:  McLinden  v.  WenlijD07-th,  61 
Wis.  170.  A  firm  engaged  in  commercial  business  is  liable  upon  a  note  given 
for  a  loan  of  money  to  keep  its  business  going,  and  signed  in  its  name  by 
one  of  the  partners  without  special  authority  from  bia  copartners:  Morte  r, 
Bagenah,  68  Wis.  603. 

It  has  been  said  in  one  case  that  "if,  therefore,  money  be  borrowed  by  a 
partner  in  his  own  name  and  on  his  own  credit,  and  his  individual  note  b« 
executed  therefor,  it  is  no  fraud  afterward  to  substitute  the  note  of  the 
firm,  provided  it  be  shown  that  the  money  actually  went  into  the  business 
of  the  firm,  or,  if  a  partner  borrow  money  for  the  firm  and  on  its  credit,  it 
is  no  fraud  to  substitute  the  note  of  the  firm  for  the  individual  note  of  th« 
partner,  which  may  have  been  originally  given  to  secure  its  payment,  though 
it  may  not  appear  that  the  money  was  applied  to  the  business  of  the  firm.** 
In  either  case  the  firm  is  liable:  Unioii  Bank  v.  Eaton,  5  Humph.  499. 

If  money  ia  borrowed,  and  a  note  given  therefor,  by  one  member  of  th* 
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firm  after  its  dissolution  in  the  name  of  the  firm,  the  partnership  cannot  be 
held  liable  for  the  amount  of  the  note,  unless  it  is  shown  that  the  act  of  the 
partner  has  been  ratified  by  the  firm:  McElroy  v.  Melear,  7  Cold.  140; 
Carter  v.  Pomeroy,  30  Ind,  438.  Tliis  is  especially  so  if  the  fact  of  dissolu- 
tion of  the  firm  is  known  to  the  lender:  Taylor  v.  Hillyer,  3  Blackf.  433;  26 
Am.  Dec,  430.  The  subject  of  the  authority  of  a  member  of  a  dissolved  , 
partnership  is  discussed  in  the  note  to  Oilmore  v.  Ham,  40  Am.  St.  Rep. 
661-576. 

A  third  party,  taking  from  a  partner  the  signature  of  his  firm  upon  his 
own  private  iudividual  transaction  or  loau,  cannot  hold  the  firm  liable  there- 
for without  proof  of  authority,  adoption,  ratification  of  the  act,  or  assent 
thereto.  And  the  taker  of  a  note,  under  such  circumstances,  must  prove  the 
assent  of  the  other  partner,  for  prima  facie  such  a  transaction  is  a  fraud, 
both  on  the  part  of  the  debtor  and  the  creditor:  Tompkins  v.  Woodyad,  6 
VV.  Va.  216;  Noble  v.  McCliiitock,  2  Watts  &  S.  152;  Livingston,  v.  Roosevelt, 
4  Johns.  251;  4  Am.  Dec.  273;  Lanier  w.  McCahe,  2  Fla.  32;  48  Am.  Dec. 
173;  Taylor  v.  Hillyer,  3  Blackf.  433;  26  Am.  Dec.  430;  Shenoood  v.  Snow, 
46  Iowa,  481;  26  Am.  Rep.  155;  Poindexter  v.  Waddy,  6  Munf.  418;  8  Am. 
Dec.  749. 

When  a  member  of  a  partnership  borrows  money  upon  his  own  account, 
representing  that  it  is  to  be  used  in  the  partnership  business,  the  firm  is 
not  liable  therefor,  althongh  it  is  so  used.  To  bind  the  firm  the  lender 
must  understand  at  the  time  that  he  is  dealing  with  the  firm,  through  the 
agency  of  the  partner  negotiating  the  loan:  Ah  Lep\.  Gong  Choy,  13  Or. 
205;  National  Bank  v.  Thomas,  47  N.  Y.  15;  National  Bank  v.  Header,  40 
Minn.  325.  But,  if  the  partnership  agreement  provides  that  an  existing 
debt  of  one  of  the  partners  shall  be  assumed  and  paid  by  the  firm,  either 
of  the  partners  has  authority  to  execute  a  note  in  the  name  of  the  firm  to 
■ecure  the  payment  of  such  indebtedness:  Randall  v.  Hunter,  66  Cal.  512. 

Nonlrading  Partnerships  are  usually  defined  to  be  such  as  are  limited  to 
a  single  enterprise,  and  are  not  engaged  in  trade,  and  it  is  a  universal  rule 
of  law  that  the  individual  members  of  a  nontrading  or  noncommercial  part- 
nership  have  no  implied  authority  to  borrow  money,  and  bind  the  firm 
therefor,  by  notes  given  in  its  name,  or  to  pledge  the  assets  of  the  partner- 
Bhip  as  security  for  money  borrowed,  in  the  absence  of  proof  to  show  the  ac- 
tual necessity  or  usage  for  the  exercise  of  such  power  by  the  individual 
members  of  the  firm  in  conducting  its  business:  Harris  v.  Mayor  of  Balti- 
more, 73  Md.  22;  25  Am.  St.  Rep.  565;  Deardorf  v.  Thatcher,  78  Mo. 
128;  47  Am,  Rep.  95;  Davis  v.  Richardson,  45  Miss.  499;  7  Am.  Rep. 
7.32;  Bays  v.  Conner,  105  Ind.  415;  McCrary  v.  Slaughter,  58  Ala.  230; 
Jtuhje  V.  Brasswell,  13  Bush,  67;  26  Am.  Rep.  18.5;  Smith  y.  Sloan, 
37  Wis.  285;  19  Am.  Rep.  757;  Levi  v.  Latham,  15  Neb.  509;  48  Am. 
Rep.  3G1;  Pease  r.  Cole,  53  Conn.  53;  55  Am.  Rep,  53;  Prince  v,  Cratff' 
ford,  60  Miss,  344;  Bowling  v.  Exchange  Bank,  145  U,  S.  512;  RandaQ 
V.  Merldeth,  76  Tex.  669;  Webb  v.  Allington,  27  Mo.  App.  559;  Le« 
V.  National  Bank,  45  Kan.  8;  Walker  v.  Walker,  66  Vt,  285;  Pooley  y. 
Whitnioje,  10  Heisk,  629;  27  Am.  Rep.  733;  Orosthioait  v.  Ross,  1  Humph. 
23;  34  Am.  Dec.  613;  Gray  r.  Ward,  18  III.  32.  The  extent  of  tha 
power  of  a  partner  to  bind  his  firm  for  borrowed  money  is  a  question 
of  law  in  commercial,  and  a  question  of  fact  in  nontrading,  partnerships. 
The  business  of  a  trading  partnership  being  ascertained,  and  the  nature  of 
the  contract  made  by  the  individual  member  thereof,  and  thecircumstancea 
attending  it  being  known,  the  court  may  geuerally  determine,  as  matter  of 
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law,  whether  the  contract  was  within  the  implied  power  of  the  partner,  hut 
a  partner  in  a  noncommercial  partnership  does  not  generally  possess  power 
U>  bind  the  firm  by  borrowing  money,  and  consequently  the  extent  of  his 
powers  is  not  fixed  by  the  rules  of  law,  and  each  case  is  left  to  be  decided 
npon  its  own  particular  facts  by  the  jury:  Judge  v.  Biaaawdl,  13  Bush,  67t 
26  Am.  Rep.  185. 

He  who  seeks  to  hold  a  noncommercial  partnership  liable  npon  a  note  or 
other  security  given  by  one  member  in  the  name  of  the  firm  for  borrowed 
money  has  the  burden  of  proof,  and,  before  he  can  hold  the  firm  liable,  must 
show  that  the  security  was  executed  by  the  authority,  or  with  the  knowlediifl 
and  consent,  of  all  of  the  partners,  or  that  it  was  necessary  in  the  course  of 
their  business,  or  usual  in  similar  partnerships,  or  that  the  act  of  such  partner 
has  been  subsequently  ratified  by  the  firm:  National  etc.  Bank  v.  Nm/u,  62 
N.  H.  35;  Judge  v.  Braawell,  13  Bush,  67;  26  Am.  Rep.  185;  Smith  v. 
Sloan,  37  Wis.  285;  19  Am.  Rep.  757;  Levi  v.  Latham,  15  Neb.  509; 
48  Am.  Rep.  361;  Pease  v.  Cole,  53  Conn.  53;  55  Am.  Rep.  53;  Prhice 
T.  Crawford,  50  Miss.  344;  Deardorf  v.  Thatclier,  78  Mo.  128;  47  Am. 
Rep.  95.  In  such  case  the  burden  of  proof  is  on  the  party  suing  to 
prove  such  authority,  necessity,  or  usage,  and  the  fact  that  the  partner- 
ship,  by  the  express  consent  and  approval  of  all  of  its  members,  on 
one  occasion  borrowed  money  from  the  plaintiff,  does  not  confer  such 
authority  on  one  member  of  the  firm,  especially  when  the  note  is  given  for 
money  borrowed  by  him  for  his  own  use:  Levi  r.  Latham,  15  Neb,  509;  48 
Am.  Rep.  361. 

The  following  partnerships  have  been  held  to  be  noncommercial  and  sub- 
ject to  the  above  rules.  A  firm  engaged  in  real  estate,  loan  collection,  and 
insurance  business:  Lee  v.  National  Bank,  45  Kan.  8;  Deardorf  v,  Thatcher, 
78  Mo.  128;  47  Am.  Rep.  95;  or  in  conducting  a  theater  in  a  certain  place: 
Pease  v.  Cole,  53  Conn.  53;  55  Am.  Rep.  53;  or  formed  for  the  purpose  of 
taking  and  executing  paving  and  curbing  contracts:  Harris  v.  Mayor  qf 
Baltimore,  73  Md,  22;  25  Am.  St.  Rep.  565;  or  formed  by  physicians  to 
practice  medicine  and  surgery:  Crosthxoait  v.  Ross,  1  Humph.  23;  34  Am. 
Deo.  613;  or  for  mining:  Randall  v.  Merideth,  76  Tex.  669;  Judge  v.  Brat- 
v)eU,  13  Bush,  69;  26  Am.  Rep.  185;  or  for  farming:  McCrary  v.  Slaughter, 
68  Ala.  230;  Walker  v.  Walker,  66  Vt.  285;  Prince  v.  Crawford,  50  Miss. 
344;  or  to  practice  law:  Smith  v.  Sloan,  37  Wis.  285;  19  Am.  Rep.  767;  or 
in  digging  tunnels:  Gray  v.  Ward,  18  111.  32;  or  in  publishing:  Pooley  r. 
Whitmxn-e,  10  Heisk.  629;  27  Am.Rep.  733;  or  in  milling:  Laiuer  v.  JUeCabCt 
2  Fla.  32;  48  Am.  Deo.  173. 


BiGELOW    V,    BuRNHAM. 

[90  lOWA,  300,] 
NiOOTIABLB    InSTRUMBNTS— PRKSUMFriON   OF    TiTLB     IBOM    POSSBSSIOH— 

Uhmeobssart  Allegation. — Possession  of  a  note  payable  to  bearer 
and  properly  delivered  authorizes  the  holder  to  sue  thereon,  and  raises  a 
presumption  of  ownership  without  an  allegation  or  proof  of  title,  and, 
if  such  allegation  is  unnecessarily  made,  it  need  not  be  proved  until 
•uch  presumption  is  overcome. 
OONTLIOT  o?  Laws — Usury. — If  a  contract  is  made  in  one  state  to  be  per- 
formed in  another,  at  a  rate  of  interest  lawful  in  the  one  state  and 
unlawful  in  the  other,  it  is  presumed  that  the  parties  contract  with  ref- 
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erence  to  the  laws  of  the  state  wherein  the  stipulated  rate  of  interest 
is  lawful,  and  such  presumption  prevails  until  overcome  by  proof  that 
the  transaction  is  a  device  to  defeat  the  usury  laws. 
CoNTLiCT  or  Laws — Uscbt. — A.  note  dated  in  one  state,  executed  and  de* 
livered  by  a  resident  of  that  state  in  another  state,  reserving  a  rate  of 
interest  legal  in  the  former,  bat  illegal  in  the  latter,  state,  may  be  en* 
forced  in  the  former  state,  if  it  is  shown  that  the  parties  intended  that 
the  law  of  that  state  should  govern  the  contract. 

W.  Milchrist  and  C.  A.  Irwin,  for  the  appellant. 
Nagle  &  Birdsall  and  T.  D.  Higgs,  for  the  appellee. 

•••  KiNNE,  J.  1.  Plaintiff  sues  on  a  promissory  note 
worded  as  follows: 

"  Storm  Lake,  Buena  Vista  County,  Iowa. 

**  For  value  received,  I  promise  to  pay  Rufas  Burnham,  or 
bearer,  eighteen  hundred  and  fifty-eight  dollars  and  sixty- 
three  cents  within  one  year  from  date,  with  interest  at  seven 
per  cent.  _  "  Rollin  Burnham. 

"  May  2,  1885."     . 

She,  in  an  amended  petition,  averred  that  this  note  was 
executed  in  renewal  of  an  indebtedness  from  defendant  to 
Rufas  Burnham  for  real  estate  sold  by  '®*  the  latter  to  the 
former,  and  prayed  for  the  establishment  of  a  vendor's  lien 
upon  the  land.  The  defendant  admitted  the  execution  and 
delivery  of  the  note,  that  it  had  not  been  paid,  and  denied 
all  the  other  allegations  of  the  petition.  Defendant  also 
pleaded  that  the  note  was  executed  in  the  state  of  New  York 
to  evidence  a  contract  there  made,  and  that  under  the  laws 
of  that  state  it  was  void,  as  in  violation  of  the  statutes  relat- 
ing to  usury.  In  a  reply,  plaintiff  denies  that  the  note  was 
executed  in  New  York;  avers  that,  when  executed,  defendant 
was  a  resident  of  Iowa,  and  that  the  note  was  made  with  ref- 
erence to  the  laws  of  Iowa,  and  was  in  fact  an  Iowa  contract. 
The  cause  was  tried  in  equity  to  the  court,  and  a  judgment 
entered  for  the  plaintiff,  but  a  vendor's  lien  refused. 

2.  This  case  has  once  before  been  in  this  court:  See  Bige- 
low  v.  Burnham,  83  Iowa,  120;  32  Am.  St.  Rep.  294.  On  the 
trial  below,  plaintiff  introduced  in  evidence  the  will  of  Rufas 
Burnham,  and  the  probate  thereof  in  the  state  of  New  York. 
It  is  said  that  this  cannot  be  done,  as  the  will  was  never 
probated  in  this  state.  This  will  gave  to  plaintiff  certain 
property,  including  the  note  in  suit,  after  the  payment  of  law- 
ful debts  and  obligations  of  deceased,  his  funeral  expenses, 
and  certain  legacies.     The  executor  testified  that  all  these 
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had  been  paid  before  he  delivered  the  note  to  plaintiff.  The 
note  is  payable  to  bearer;  it  is  shown  to  have  been  properly 
delivered  to  plaintifif;  it  was  in  her  possession,  and  possession 
alone  of  such  a  note  authorizes  the  holder  to  sue  thereon: 
McCormick  v.  Qrundy  Co.,  24  Iowa,  382;  Allensworth  v.  Moore, 
3  G.  Greene,  273;  Riggs  v.  Price,  3  G.  Greene,  334.  In  the 
case  at  bar,  plaintifTs  petition  contained  an  unnecessary  al- 
legation showing  how  she  derived  title  to  the  note.  If  slie 
had  simply  a\perred  her  ownership  and  possession,  and  claimed 
the  amount  due  thereon,  it  would  have  been  a  sufficient  alle- 
gation of  her  title;  and,  the  note  being  in  her  possession,  the 
•"•  presumption  of  law  would  obtain,  until  rebutted,  that  she 
was  the  owner  of  the  instrument:  Allensworth  v.  Moore,  3  G. 
Greene,  273;  Ruhey  v.  Culbertson,  35  Iowa,  264;  Stoddard  v. 
Burton,  41  Iowa,  582;  King  v.  Gottschalk,  21  Iowa,  512;  Hea- 
ter V.  Doran,  41  Iowa,  468.  Now,  although  plaintiff  had  made 
an  unnecessary  allegation  in  her  petition,  she  was  not  bound 
to  establish  the  same  on  the  trial.  As  the  defendant  intro- 
duced no  evidence  to  overcome  the  presumption  of  ownership 
which  arises  from  the  possession  of  the  note,  plaintiff's  case, 
as  to  title  to  the  note  and  right  to  sue  thereon,  was  established 
prima  facie  by  her  introduction  of  the  note  in  evidence;  and 
the  introduction  of  the  will  and  probate  thereof,  to  show  how 
her  title  was  devolved,  was  not  necessary  until  defendant  had 
introduced  evidence  to  overcome  the  legal  presumption  which 
arose  from  her  possession  of  the  note.  Hence,  we  may  discard 
the  will  and  its  probate  entirely,  and  still  plaintiff's  case,  as 
to  title  and  right  to  sue,  is  complete.  Under  these  circum- 
stances, we  need  not  determine  whether  the  will  and  probate 
of  it  could  properly  be  introduced  in  evidence,  as,  if  error,  it 
could  work  no  prejudice. 

3.  On  the  former  appeal,  it  was  held  that  the  note,  on 
its  face,  would  be  presumed  to  be  payable  in  Iowa;  that 
where  a  contract  was  made  in  one  state  to  be  performed  in 
another,  and  a  rate  of  interest  was  contracted  for  which 
was  lawful  in  the  one  state  and  unlawful  in  the  other, 
it  would  be  presumed  that  the  parties  contracted  with  ref- 
erence to  the  laws  of  the  state  wherein  the  stipulated  rate  of 
interest  was  lawful,  and  such  presumption  would  prevail 
until  overcome  by  proof  that  the  transaction  was  a  device 
to  defeat  the  law  against  usury.  It  was  also  held  that, 
in  cases  like  that  at  bar,  the  law  will  effectuate  the  inten- 
tion of  the  parties.     These    propositions  are  all  supported 
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by  authorities  cited  in  the  opinion:  Bigelow  v.  Burnham, 
»•*  83  Iowa,  120;  32  Am.  St.  Rep.  294.  Counsel  for  defend- 
ant contend  that  the  contract  was  made  in  New  York,  and 
was  to  be  performed  there,  and,  as  it  reserved  a  greater  rate 
of  interest  than  is  allowed  under  the  laws  of  that  state,  it  is 
void.  We  have  no  doubt,  from  the  record  now  before  us, 
that  the  contract  evidenced  by  the  note  was  made  in  New 
York.  Defendant  went  to  New  York  from  Iowa  on  a  visit, 
and,  while  at  his  father's  house,  entered  into  the  agreement 
to  borrow  the  money  for  which  the  note  was  given.  The  note, 
while  dated  in  Storm  Lake,  Iowa,  was,  in  fact,  executed  and 
delivered  in  New  York.  The  money  loaned  was  there  paid 
over  to  defendant.  In  view  of  what  was  said  in  the  former 
appeal,  and  of  the  grounds  on  which  we  rest  our  present  deci- 
sion, we  do  not  deem  it  necessary  to  enter  into  a  discussion 
of  the  question  as  to  whether  the  presumption  which  the  law 
raises  as  to  the  place  of  payment  being  in  the  state  of  Iowa 
can  be  overcome  by  parol  evidence  showing  that  payment 
was  to  be  made  elsewhere.  Now,  it  is  conceded  by  counsel 
that  a  citizen  of  one  state  may  loan  money  to  a  citizen  of 
another  state,  and  contract  for  the  rate  of  interest  allowed  in 
the  latter  state.  If  that  was  the  transaction  between  the  par- 
ties to  this  note,  then  it  may  be  enforced  in  this  state.  We 
think  the  parties  entered  into  this  contract  in  view  of,  and 
expecting  it  to  be  controlled  by,  the  laws  of  Iowa,  and  that  it 
is  valid  and  enforceable  here.  From  the  record,  it  appears 
that  defendant  had,  for  a  long  time  before  the  execution  of 
this  note,  been  a  resident  of  Iowa,  and  when  he  executed  it 
he  was  such  a  resident.  It  seems  clear  that  it  was  the  inten- 
tion of  his  father,  in  making  the  loan,  to  have  it  controlled 
by  the  laws  of  Iowa.  Both  parties  knew  that  a  note  drawing 
seven  per  cent  interest  would  be  void  under  the  laws  of  New 
York.  The  note  was  dated  "  Storm  Lake,  Iowa";  no  particu- 
lar place  of  payment  was  mentioned;  and,  at  least,  in  the 
absence  of  *"*  evidence  to  the  contrary,  it  would  be  payable 
there.  The  conversation  had  with  reference  to  the  dating  of 
the  note  clearly  indicates  that,  so  far  as  the  payee  was  con- 
cerned, he  intended  the  contract  to  be  governed  by  our  laws. 
The  defendant  accepted  the  money  knowing  that,  and  we 
think,  under  all  the  circumstances,  it  should  be  held  that 
both  parties  entered  into  the  contract  in  view  of  the  law  of 
Iowa  as  to  interest.  The  defendant,  for  years,  treated  the 
contract  as  valid  and  binding  upon  him  under  our  law;  and 
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he  ought  not  now  to  be  permitted,  under  all  the  circum- 
Btances,  to  claim  that  it  was  a  device  to  defeat  the  usury  laws 
of  New  York.  We  have  not  deemed  it  necessary  to  refer  to 
the  authorities,  as  they  are  fully  cited  in  the  opinion  on  the 
former  appeal.  Besides,  there  is  no  contention  as  to  the  right 
of  parties,  in  such  a  case,  to  contract  with  reference  to  the 
rate  of  interest  lawful  in  either  state,  and  we  hold  that  the  tes- 
timony shows  that  that  is  what  was  done  in  the  case  at  bar. 
We  discover  no  reason  why  defendant  ehould  not  pay  this 
note. 

The  judgment  below  is  aflBrmed. 

NbOOTIABLK  IN3TRUMKNT3 — PRB3DMPTI0H   0»  OWNERSHIP  TROM   PoSSIS* 

8ION. — Possession  of  a  note  is  prima  facie  evidence  of  owaership:  O'Keeffe  r. 
First  Nat.  Bank,  49  Kan.  347;  33  Am.  St  Rep.  370,  and  note. 

Usury — Conflict  or  Law. — When  a  contract  is  made  in  on*  state  to  b« 
performed  in  another,  and  the  legal  rate  of  interest  is  higher  in  one  stats 
than  in  the  other,  the  parties  may  in  good  faith  stipulate  for  the  higher  rat* 
of  interest  without  incurring  the  penalties  of  usury  in  either  state:  Good 
T.  Home  Cattle  Co.,  32  Neb.  761;  29  Am.  St.  Rep.  465,  and  nofc*.  S«e,  alio, 
th«  extended  note  to  Bank  v.  Cook,  46  Am.  St.  Rep.  202. 


Trask  v,  Trask. 

[90  Iowa,  318.] 

DiEDS  MAT  BE  DstiTRRRD  TO  A  THIRD  PERSON  for  th*  grant**,  and,  if  subs*, 
quently  assented  to  by  the  latter,  the  delivery  i*  a*  effeotir*  to  pass  th* 
titl*  as  if  made  dirjutly  to  him. 

Deeds. — Delivery  ov  Deed  to  a  Stranqek,  to  be  delivered  to  the  grant** 
at  the  direction  of  the  grantor,  or  with  a  reservation  of  a  right  in  him 
to  countermand  it,  does  not  pass  the  title,  nor  raise  a  presumption  that 
the  delivery  is  made  with  that  intention.  To  pass  the  title,  the  facta 
and  circumstances  attending  the  transaction  must  b*  such  a*  to  show 
that  the  grantor  intended  that  the  deeds  should  b*  delivered  by  th* 
cnstodian  to  the  grantee. 

Deeds— Delivery  to  Third  Person. — If  a  grantor,  together  with  his  wife, 
executes  a  deed  to  his  son,  and  the  grantor  delivers  the  deed  in  an 
envelope  to  a  cashier  of  a  bank  stating  to  him  that  the  contents  of  th* 
*nvelope  are  for  his  son  if  anything  happens  to  him,  snob  delivery  is  a 
conveyance  in  prsasenti  to  the  son,  and  takes  effect  upon  th*  death  of 
the  grantor  by  relation  from  the  delivery  to  the  cashier  of  the  bank. 

C.  E.  Ranaier,  for  the  appellant;. 

E.  E.  Hasner  and  H.  W.  Holman,  for  the  appelle«. 

•*®  RoTHROcK,  J.     Ami  H.  Trask  was  a  resident  of  tht 
city  of  Independence,  in  this  state.     He  died  in  the  month 
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of  June,  1891,  at  the  age  of  about  sixty-eigbt  years.  The 
plaintiff  is  his  widow,  and  the  defendant  is  his  son.  He  was 
twice  married.  The  defendant  is  the  son  of  his  first  wife. 
He  married  the  plaintiff  '*•  about  twenty  years  before  his 
death.  His  death  was  neither  sudden  nor  unexpected.  It 
was  caused  by  the  fatal  disease  known  as  cancer.  The  de- 
fendant was  the  only  child  born  to  him,  and,  at  the  time  of 
the  father's  death,  tlie  son  was  about  twenty- seven  years  old, 
and  was  married.  The  plaintiff  never  had  any  offspring. 
During  the  life  of  Ami  H.  Trask,  he  accumulated  property 
of  the  value  of  from  thirty  to  forty  thousand  dollars.  It  con- 
sisted of  farms,  a  livery  barn  and  livery  stock,  and  city  lots 
and  bank  stock,  and  other  property.  When  he  married  the 
plaintiff,  she  had  an  estate  in  her  own  right,  the  value  of 
which  does  not  very  clearly  appear.  It  consisted  in  part  of 
a  dwelling-house  and  some  city  lots.  It  does  not  appear 
that  she  at  any  tin»«  transferred  any  of  her  property  to  the 
deceased.  In  January,  1891,  Mr.  Trask  went  to  Hot  Springs, 
Arkansas,  for  treatment  of  the  malady  with  which  he  was 
afflicted.  Before  making  that  trip  he  made  his  last  will  and 
testament,  and  also  a  deed  of  what  was  known  as  the  livery 
barn  property,  and  what  was  known  as  his  Sumner  town- 
ship farm.  This  deed  was  made  to  his  son.  It  was  signed 
and  acknowledged  by  him  and  his  wife,  the  plaintiff  herein. 
At  the  same  time  he  made  to  his  son  a  bill  of  sale  of  his 
personal  property.  All  of  these  written  instruments  were 
placed  in  an  envelope,  and  delivered  to  the  cashier  of  a  bank. 
The  deceased  owned  other  real  estate,  which  was  then  not 
disposed  of.  He  returned  from  the  Hot  Springs  in  the  April 
following.  After  his  return  there  was  a  misunderstanding 
in  regard  to  the  deed,  so  far  as  it  was  a  conveyance  of  the 
Sumner  township  farm.  The  plaintiff  herein  claimed  that 
there  was  a  mistake;  that  she  did  not  understand  that  the 
deed  conveyed  the  said  farm.  This  claimed  misunderstand- 
ing led  to  a  readjustment  of  the  matter,  and  the  deceased 
and  his  wife  each  consulted  attorneys,  and  the  attorneys  con- 
ferred with  each  other.  A  final  '*®  arrangement  was  made 
by  the  parties,  which  was  intended  as  a  settlement  of  all 
their  property  rights.  This  was  amicable,  and  appears  to 
have  been  really  agreed  upon  by  the  deceased  and  his  wife, 
without  any  interference  of  any  one.  It  was  in  pursuance 
of  advice  given  by  the  attorneys  of  both  the  husband  and 
wife.    The  attorneys  did  not  advise  as  to  the  amount  Trask 
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ehould  give  his  wife.  That  matter  was  settled  by  the  parties 
themselves.  In  pursuance  of  this  arrangement  conveyances 
were  made  of  all  the  remainder  of  the  real  estate  owned  by 
Trask,  which  deeds  Mrs.  Trask  signed  and  acknowledged. 
A  deed  was  made  by  Mrs.  Trask  of  all  her  real  estate  to  her 
adopted  daughter,  and  Mr.  Trask  joined  therein,  and  released 
any  prospective  right  he  might  have  in  her  property.  Up  to 
this  time  the  envelope  containing  the  will  and  the  deed  to 
the  Sumner  township  farm  and  livery  barn  property,  and  the 
said  bill  of  sale,  remained  in  the  bank.  On  the  day  that 
the  final  settlement  was  made,  the  envelope  containing  these 
instruments  was  taken  from  the  bank,  because  it  had  been 
claimed  that  Mrs.  Trask  had  not  intended  to  execute  a  deed 
for  the  Sumner  township  farm;  and  a  new  acknowledgment 
was  written  thereto,  by  which  she  again  acknowledged  its 
execution.  When  this  was  done,  and  as  part  of  this  full 
settlement,  the  deceased  paid  to  his  wife  the  sum  of  three 
thousand  five  hundred  dollars,  by  a  bank  check,  which  was 
in  these  words: 

"Independence,  Iowa,  May  9th,  1891. 

*^  Peoples  National  Bank:  Pay  to  Althea  Trask  or  order 
($3,500)  three  thousand  and  five  hundred  dollars.  Settle- 
ment of  all  claims  for  dower.  A.  H.  Trask." 

On  the  same  day  the  will  and  bill  of  sale  of  the  personal 
property,  and  the  deed  of  the  Sumner  township  farm,  were  re- 
placed in  the  same  envelope  and  returned  to  the  bank. 

'**  This  action  is  grounded  upon  the  alleged  fact  that  the 
deed  of  the  Sumner  township  farm,  and  the  bill  of  sale  of  the 
personal  property,  did  not  pass  the  title  of  the  property  to 
the  defendant,  because  they  were  not  delivered  to  him.  This 
ifl  the  only  real  question  in  the  case.  If  the  delivery  of  the 
envelope  containing  these  instruments  to  the  bank  passed  the 
title  of  the  property  therein,  the  decree  of  the  district  court 
should  be  affirmed.  If  it  did  not  pass  the  title,  the  decree 
should  be  reversed.  Counsel  for  the  respective  parties  have 
argued  this  question  at  great  length,  and  with  much  ability. 
They  have  presented  a  multitude  of  adjudicated  cases  upoa 
the  question.  If  we  were  to  cite  and  comment  upon  all  these 
cases,  this  opinion  would  fill  a  large  part  of  a  volume  of  our 
reports,  and  such  a  review  of  authorities  would  serve  no  use- 
ful purpose.  The  rule  is  well  settled.  The  difficulty  arises 
in  determining,  under  the  facts  disclosed  in  evidence,  what 
rule  of  law  applies.     It  is  well  settled,  and  may  be  said  to 
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be  an  established  rule,  that  a  deed  may  be  delivered  to  a 
third  person  for  the  grantee,  and,  if  subsequently  assented  to 
by  the  grantee,  it  will  be  as  good  a  delivery  as  if  made  di- 
rectly to  the  grantee.  But  a  delivery  of  a  deed  to  a  stranger, 
to  be  delivered  to  the  grantee  at  the  direction  of  the  grantor, 
or  with  a  reservation  of  the  right  in  the  grantor  to  counter- 
mand it,  does  not  pass  the  title.  A  delivery  to  a  third  per- 
son does  not  authorize  a  presumption  that  it  is  done  with 
the  intention  of  passing  the  title.  The  facts  and  circum- 
stances attending  the  transaction  must  be  such  as  to  show 
that  the  grantor  intended  that  the  deed  should  be  delivered 
by  the  custodian  to  the  grantee.  Every  such  case  must  be 
determined  by  the  intention  of  the  grantor:  5  Am.  &  Eng, 
Ency.  of  Law,  445.  In  Stow  v.  Miller,  16  Iowa,  460,  it  is 
said:  "  If  a  father  dies,  leaving  among  his  papers  a  deed  of 
land,  duly  executed  in  form,  '**  to  one  of  his  children,  the 
law  will  give  effect  to  the  same,  if  there  is  anything  indicat- 
ing the  intention  of  the  intestate  that  it  should  become  effect- 
ive. For  example,  the  conveying  to  other  children  an  equal 
portion  of  his  real  estate,  as  was  done  in  this  case,  a  court  of 
equity  would  be  much  inclined,  in  order  to  effectuate  the 
ends  of  justice,  to  declare  the  deed  valid,  as  was  done  in  the 
case  of  Scrugham  v.  Wood,  15  Wend.  545,  30  Am.  Dec.  75,  and 
this  is  about  as  far  as  the  courts  have  gone  on  this  subject." 
The  facts  attending  the  delivery  to  a  third  person,  which  may 
pass  the  title  to  the  grantee,  are  not  required  to  be  such  as 
that  it  is  beyond  the  mental  power  of  the  grantor  to  alter  his 
intention,  or  that  he  has  not  the  physical  power  to  regain 
possession  of  the  deed:  Newton  v.  Bealer,  41  Iowa,  384.  As 
we  have  seen,  the  intention  of  the  grantor  is  the  polar  star 
by  which  courts  must  be  guided  in  determining  the  question. 
We  have  said  that  when  the  deed  and  bill  of  sale  were  de- 
livered to  the  bank  the  last  will  and  testament  was  in  th« 
same  envelope.  The  will,  so  far  as  it  relates  to  his  wife,  was 
as  follows:  "  I  give  and  bequeath  to  my  wife,  Althea  Trask, 
one- third  of  all  property  of  which  I  may  die  seised  or  pos- 
sessed, whether  the  same  is  real  or  personal;  to  have  and  to 
hold  the  same  forever,  less  the  amount  already  paid  to  her,  and 
paid  for  improving  her  property."  At  the  time  the  papers  were 
deposited  with  the  bank,  the  testator  had  real  estate  remain- 
ing after  the  conveyance  of  the  Sumner  township  farm.  It 
is  claimed  with  great  confidence  on  the  part  of  appellant  that 
the  grantor  surely  did  not  intend  that  the  title  should  pass  to 
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liis  son,  because,  when  he  made  the  final  disposition  of  all  of 
his  property,  on  the  ninth  day  of  May,  1891,  he  placed  the  will 
in  the  same  envelope,  and  returned  it  to  the  bank.  It  is  to 
be  conceded  that  the  act  was  not  in  accord  with  an  inten< 
tion  that  the  title  to  the  property  should  pass  to  his  son; 
•*'  and  one  or  two  witnesses  testified  that  he  declared  to 
them,  after  the  final  settlement,  that  the  papers  did  not 
amount  to  anything,  or  words  to  that  effect.  In  our  opinion, 
this  and  other  evidence  relied  on  by  appellant  is  fairly  over- 
come by  the  other  facts  and  circumstances  in  the  case,  a  few 
of  which  we  will  mention:  It  does  not  clearly  appear  what 
was  indorsed  on  the  envelope  when  it  was  delivered  to  the 
bank.  It  was  first  delivered  to  the  cashier  of  the  bank  by 
Trask,  in  person.  He  stated  the  contents  of  the  envelope,  and 
told  the  cashier  they  were  for  Charlie,  his  son,  if  anything 
happened  to  him  (the  grantor).  This  was  the  day  before  he 
went  to  Hot  Springs.  After  his  return,  and  it  was  made 
known  that  his  wife  claimed  that  she  did  not  intend  to  join 
in  the  deed  to  the  Sumner  township  farm,  and  when  the  final 
settlement  was  made,  the  papers  were  withdrawn  from  the 
bank,  for  no  other  purpose  than  to  have  said  deed  reacknowl- 
edged,  and  when  that  was  done  it  was  immediately  returned 
to  the  bank.  It  appears  to  us  that  the  only  purpose  in  tak- 
ing the  deed  from  the  bank  was  to  make  it  effective  against 
any  assault  upon  it  which  might  afterward  be  made  by  his 
wife.  It  was  not  under  a  claim  that  he  was  dissatisfied  with 
the  deed,  but  quite  the  contrary.  Above  all.  there  is  the  un- 
disputed fact,  standing  out  all  through  the  evidonce,  that  the 
settlement  made  on  the  ninth  day  of  May,  1891,  was  a  com- 
plete adjustment  of  all  their  family  property  rights;  and 
when  the  envelope,  with  the  inclosures,  was  returned  to  the 
bank,  they  were  returned  for  the  son,  and  either  at  or  about 
that  time  he  stated  that,  if  he  should  be  taken  away,  his  son 
was  to  have  what  he  had,  and  that  he  had  settled  with  his 
wife.  This  is  strongly  corroborated  by  the  check  for  three 
thousand  five  hundred  dollars,  which  he  gave  her  when  the 
settlement  was  made.  We  might  cite  many  other  circura- 
etances  which  tend  to  show  that  the  title  to  both  the  real  and 
***  personal  property  passed  by  the  delivery  of  the  deed  and 
bill  of  sale  to  the  bank.  But  it  is  not  necessary  to  further 
elaborate  the  case. 

There  is  a  question  made  about  whether  there  was  a  change 
of  the  possession  of  the  personal  property  from  the  father  to 
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the  son.  There  was  no  occasion  for  such  change.  The  son 
had  been  virtually  in  the  actual  possession  for  some  time 
before  the  bill  of  sale  was  made.  We  will  say  that  there  is 
no  claim  made  that  the  deed  and  bill  of  sale  were  testamen- 
tary in  their  character,  and  invalid  because  not  executed 
with  the  formalities  of  a  will,  and  the  facts  do  not  warrant 
any  such  conclusion.  If  the  instruments  were  delivered  to 
the  bank  as  conveyances  in  prsesenti,  they  took  eflFect  upon 
the  death  of  the  father,  by  relation,  from  the  delivery  to  the 
bank:  Hinson  v.  Bailey,  73  Iowa,  544;  5  Am.  St.  Rep.  700. 
The  decree  of  the  district  court  is  aflQrmed. 


Deeds— Delivery  to  Third  Person  for  Grantee. — A  deed  delivered 
by  the  grantor  to  a  third  person  to  be  delivered  to  the  grantee,  and  by  such 
third  person  delivered  to  the  grantee,  constitutes  a  good  delivery,  tbongh 
the  grantor  was  dead  at  the  date  of  the  last  delivery.  The  delivery  be« 
comes  operative  by  relation  as  of  the  date  when  first  made  to  such  third 
person,  if  an  intent  to  tBat  effect  is  manifested  by  acts  or  words,  or  both: 
WhUe  V.  Pollock,  117  Mo.  467;  38  Am.  St.  Rep.  671,  and  note:  Sneathen  v. 
Brieathen,  104  Mo.  201;  24  Am.  St.  Rep.  326,  and  note.  See,  also,  to  tha 
same  effect.  Brcnon  v.  Slutson,  100  Mich.  574;  43  Am.  Sk  Rep.  462,  and 
Bote. 


Haefer  v.  Mullison. 

[90  low  A,  372.] 

Appeal — Judgment  on  Demurrer — Exception  to. — After  an  exception 
is  taken  to  a  ruling  on  a  demurrer,  no  exception  need  be  taken  to  the 
jndgment  rendered  on  the  ruling  in  order  to  sustain  an  appeal  there- 
from. 

Exemptions. — Crops  Grown  on  Land  Purchased  with  Pension  Monet 
are  not  exempt  from  execution,  unless  the  land  is  a  homestead,  when 
the  statute  exempts  money  received  as  a  pension,  whether  in  the  actual 
possession  of  the  pensioner,  or  deposited,  loaned,  or  invested  bj  him. 
The  money  or  investment  is  alone  exempt. 

Anderson  &  Anderson^  for  the  appellant, 

W.  E.  Mitchell,  for  the  appellees. 

■''■  Robinson,  J.  The  petition  alleges  that  the  corn  in 
controversy  was  raised  on  land  in  this  state  which  is  owned 
by  the  plaintiff,  and  which  had  been  purchased  with  money 
he  had  received  as  a  pension  from  the  general  government, 
and  that  the  corn  was  exempt  from  seizure  under  the  execu- 
tion. The  ground  of  the  demurrer  was  that  the  petition  did 
not  state  a  cause  of  action,  for  the  reason  that  it  shows  that 
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the  corn  was  not  exempt  from  execution.  The  demurrer  was 
sustained  by  the  court  (Judge  Smith  presiding)  on  the  fif- 
teenth day  of  April,  1892,  and  to  that  ruling  the  plaintifiF 
excepted.  On  the  third  day  of  the  next  month  the  court 
(Judge  Tiiornell  presiding)  rendered  judgment  as  follows: 
"This  case  coming  on  for  hearing,  and  the  plaintiff  electing 
to  stand  on  his  petition  witliout  amendment  thereto  after 
demurrer  sustained,  the  plaintiff's  petition  is  dismissed,  and 
judgment  for  costs  for  defendants."  To  that  judgment  no 
exception  was  taken. 

1.  The  appellees  claim  that  the  appeal  cannot  be  considered 
on  the  merits,  because  no  exception  was  *''*  taken  to  the 
judgment.  The  plaintiff  does  not  respond  to  that  claim,  but 
we  do  not  think  that  it  can  be  sustained.  It  was  held  in 
Barnhart  v.  Farr,  55  Iowa,  366,  that  an  exception  to  the  judg- 
ment was  not  necessary  where  one  had  been  taken  to  the 
conclusion  of  law  upon  which  it  was  founded.  In  Aldrich  v. 
Price,  57  Iowa,  155,  it  was  held  that,  where  the  overruling  of 
a  motion  which  asked  for  judgment  was  excepted  to,  it  was 
unnecessary  to  except  to  the  judgment  afterward  rendered 
to  have  it  reviewed  on  appeal:  See,  also,  Gulliher  v.  Chicago 
etc.  By.  Co.,  59  Iowa,  419.  In  this  case  the  judgment  was 
founded  upon  the  ruling  on  the  demurrer,  and,  an  exception 
having  been  duly  taken  to  that,  no  exception  to  the  judgment 
was  required  to  entitle  the  plaintiff  to  a  review  of  the  ruling 
by  this  court.  This  conclusion  is  not  in  conflict  with  the 
cases  of  Bedding  v.  Page,  52  Iowa,  406,  and  Chapman,  v.  Lohey^ 
21  Iowa,  800,  cited  by  appellees. 

2.  Tlie  petition  shows  that  the  indebtedness  on  account  of 
which  the  execution  in  question  issued  was  incurred  in  May, 
1889,  and  afterward.  The  corn  which  was  taken  under  the 
execution  had  been  raised  on  the  land,  and  was  standing  in 
the  field,  but  it  is  not  claimed  that  it  was  not  matured  and 
ready  to  be  harvested;  and,  for  the  purposes  of  this  appeal, 
it  must  be  assumed  that  it  had  ceased  to  be  a  part  of  the 
land  upon  which  it  was  grown.  The  appellant  relies  upon 
chapter  23  of  the  acts  of  the  20th  general  assembly  to  sustain 
his  claim  to  the  corn.  The  first  two  sections  of  that  act  are 
as  follows: 

"Section  1.  All  money  received  by  any  person  resident  of 
the  state  as  a  pension  from  the  United  States  government, 
whether  the  same  shall  be  in  the  actual  possession  of  such 
pensioner,  or  deposited,  loaned,  or  invested  by  him,  shall  b« 
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exempt  from  execution  or  "'*  attachment,  or  seizure  by  or 
under  any  legal  process  whatever,  whether  such  pensioner 
■hall  be  the  head  of  a  family  or  not. 

"  Sec.  2,  The  homestead  of  every  such  pensioner,  whether 
the  head  of  a  family  or  not,  purchased  and  paid  for  with  any 
Buch  pension  money,  or  the  proceeds  or  accumulations  of  such 
pension  money,  shall  also  be  exempt  as  is  now  provided  by 
the  law  of  this  state  in  relation  to  homesteads;  and  such  ex- 
emption shall  also  apply  to  debts  of  such  pensioner,  con- 
tracted prior  to  the  purchase  of  such  homestead." 

In  Diamond  v.  Palmer,  79  Iowa,  578,  it  was  held  that  sec- 
tion 1  exempts  only  the  pension  money  actually  invested, 
and  that  the  claim  that  it  exempts,  not  only  animals  in  which 
it  is  invested,  but  also  the  increase  of  such  animals,  was  too 
broad.  The  section,  in  terms,  exempts  the  money  received 
as  a  pension,  whether  it  is  in  the  actual  possession  of  the  pen- 
sioner, or  is  deposited,  loaned,  or  invested  by  him.  It  is  the 
money,  or  that  in  which  it  is  invested,  which  is  exempt  by 
section  1,  and  not  the  proceeds  and  accumulations  of  it. 
Section  2  exempts  the  proceeds  and  accumulations,  when 
invested  in  a  homestead.  When  the  land  was  purchased) 
and  the  money  was  paid  for  it,  the  investment  was  completed. 
The  crops  thereafter  grown  on  the  land  were  the  products  or 
proceeds  of  the  land  and  of  the  seed  planted,  of  the  labor  per- 
formed in  raising  them,  and  of  the  forces  of  nature  which 
aided  in  their  growth,  and  were  not  exempt,  as  property  in 
which  the  pension  money  liad  been  invested.  It  is  proper  to 
state,  in  this  connection,  that  it  is  not  shown  that  the  land 
upon  which  the  corn  was  grown  was  the  homestead  of  appel- 
lant. The  petition  states  that  he  was  the  owner  of,  and  lived 
upon,  certain  land  in  Fremont  county,  which  he  purchased 
with  pension  money  received  from  the  government  of  the 
United  States,  and  that  the  corn  had  been  raised  *'•  upon 
the  land.  But  it  is  not  stated  in  the  petition,  nor  claimed  in 
the  argument,  that  the  land  was  the  homestead  of  plaintiflF, 
nor  that  he  resided  thereon  when  the  corn  was  grown.  We 
cannot  presume  that  it  was  his  homestead  at  that  time,  and 
the  rule  announced  in  Morgan  v.  Rounlree,  88  Iowa,  249,  45 
Am.  St.  Rep.  234,  is  not  shown  to  be  applicable  to  this  case. 

The  judgment  of  the  district  court  is  affirmed. 

ExECOTioN — Property  Purchased  with  Pension  Monet — Exkmptioh 
Of. — A  horse  obtained  by  a  debtor  in  exchange  for  another  purchased  with 
penaioa  mouey,  and  exempt  from  levy  by  statute,  ia  also  exempt  to  its  fall 
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value  when  no  additional  means  are  invested,  though  such  value  is  in  excess 
of  the  amount  originally  invested  in  the  first  horse:  Smith  v.  Hill,  83  Iowa, 
684;  32  Am.  St  Rep.  329,  and  note.  See,  also,  Crow  v.  Broton,  81  Iowa, 
344;  25  Am.  St.  Rep.  501,  and  the  extended  note  to  Botelk  t.  £hode$,  S 
Am.  St  Rep.  596. 


KiRKMAx  v.  Farmers'  Insurance  Company. 

[90  Iowa,  467.] 

Imsurancb. — Waivkr— Aqknts  of  Insurers  Possessino  Limited  Powib 
to  solicit  insurance,  deliver  policies,  and  receive  premiums  cannot  waive 
conditions  and  forfeitures. 

IK8UBANCE— Proof  of  Loss— Waiver. —  An  acknowledgment  in  writing 
by  an  insurer  of  notice  of  loss,  together  with  a  statement  that  the  claim 
will  receive  prompt  attention,  is  not  a  waiver  of  a  condition  in  the 
policy  requiring  proof  of  loss  within  sixty  days  thereafter. 

Ihsukanoe— Proof  of  Loss— Waiver. — If,  under  a  policy  of  fire  insnr* 
ance  requiring  proof  of  loss  within  sixty  days  thereafter,  the  insured, 
after  the  expiration  of  such  sixty  days,  writes  the  insurer  stating  the 
amount  of  loss,  that  notice  thereof  has  been  given  to  and  acknowledged 
by  him,  that  the  policy  is  burned,  asking  for  a  copy  thereof,  and  "if 
the  loss  will  be  settled  without  suit,  please  inform  me;  if  not,  we  desiro 
to  commence  suit  at  once,"  to  which  the  insurer  replies  by  inclosing  a 
copy  of  the  policy,  together  with  a  statement  that  no  proof  of  loss  baa 
been  received,  this  does  not  constitute  a  waiver  of  such  proof,  although 
formal  proof  is  thereafter  sent  with  an  inquiry  if  the  loss  would  b« 
paid,  to  which  no  reply  is  given. 

Insurance — Proof  of  Loss — Waiver. — Under  a  policy  of  fire  insurance 
stipulating  that  none  of  its  conditions  can  be  waived  except  in  writing 
by  the  secretary  of  the  company,  an  adjuster  cannot  orally  waive  proofs 
of  loss. 

H.  L.  Dashiellf  for  the  appellant. 

T.  B.  Perryy  for  the  appellee. 

^^^  RoTHROcK,  J.  The  property  insured  was  a  frame 
dwelling-house,  and  certain  household  furniture  and  personal 
property  kept  and  used  in  the  house.  The  policy  was  issued 
on  the  twenty-fifth  day  of  January,  ***  1890,  and  the  amount 
of  the  insurance  was  four  hundred  and  twenty-five  dollars. 
The  property  was  totally  destroyed  hy  fire  on  the  twenty- 
seventh  day  of  June,  1890.  The  policy  provides  that,  in 
case  of  loss  of  the  property  by  fire,  "  the  assured  shall  forth- 
with give  notice  of  said  loss  to  the  secretary  of  the  company^ 
and  within  sixty  days  render  a  particular  account  of  such 
loss,  signed  and  sworn  to  by  the  assured,  stating  when  and 
how  the  loss  originated,  the  nature  of  the  title,  and  interest 
of  the  assured  and  all  others  in  the  property."     The  applica- 
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tion  for  the  insurance  was  taken  by  one  Mullen,  a  local  agent 
of  the  defendant,  who  was  a  mere  soliciting  agent,  without 
authority  to  issue  policies.  The  day  after  the  fire,  the  hus- 
band of  plaintiff  called  upon  Mullen,  and  advised  him  of  the 
loss,  and  Mullen  wrote  a  letter  to  the  company  at  Cedar 
Rapids,  giving  notice  of  the  loss.  It  is  conceded  that  no 
proof  of  loss  such  as  was  required  by  the  policy  was  made 
within  sixty  days  after  the  fire.  The  plaintiff  claims  that 
formal  proof  of  loss  was  waived  by  the  defendant.  In  our 
opinion,  the  determination  of  this  question  is  decisive  of  the 
case,  and  no  other  question  need  be  considered.  The  defend- 
ant introduced  no  evidence  on  the  trial,  and,  after  the  plain- 
tiff had  introduced  her  evidence,  the  defendant  made  a 
motion  for  a  verdict  against  the  plaintiff,  one  ground  of  which 
was  as  follows:  "  The  proofs  of  loss  were  not  furnished  in 
sixty  days  after  the  loss,  as  required  in  the  contract  and  the 
statute,  and  there  is  no  evidence  of  any  waiver  of  the  same 
by  the  defendant."  The  motion  was  overruled,  and  the  court 
charged  the  jury,  and  a  verdict  was  returned  for  the  plain- 
tiff. 

The  claim  of  waiver  of  proofs  of  loss  is  based  upon  the  acts 
of  the  officers  and  agents  of  the  company  by  which  the  plain- 
tiff was  induced  to  believe  that  no  proofs  of  loss  were  re- 
quired. There  is  nothing  in  the  evidence  by  which  any 
waiver,  founded  upon  the  ***  acts  or  declarations  of  the 
agent  Mullen  could  be  inferred.  Moreover,  he  was  a  mere 
soliciting  agent,  with  no  power  to  issue  policies  or  bind  the 
company  by  a  contract  of  insurance.  Agents  possessing  the 
limited  power  of  soliciting  insurance,  delivering  policies,  and 
receiving  premiums  cannot  waive  conditions  and  forfeitures: 
Viele  V.  Germania  Ins.  Co.,  26  Iowa,  9;  96  Am.  Dec.  83;  Arm- 
itrong  v.  State  Ins.  Co.,  61  lowji,  212;  Garretson  v.  Merchants* 
etc.  Ins.  Co.,  81  Iowa,  727.  The  letter  written  by  the  soliciting 
agent  was  received  at  the  general  office,  and  was  answered 
by  a  postal  card  in  these  words: 

"  Office  of  Farmers'  Ins.  Co. 

"  Cedar  Rapids,  Iowa,  June  30,  1890. 

"Dear  Sir:  Your  notice  claiming  loss  on  your  policy. 
No.  178,879,  has  been  received,  and  will  receive  prompt  atten- 
tion. Yours  truly, 

"J.  H.  Smith,  Prest." 

No  other  communication  was  had  with  the  home  office 
until  November  9, 1891,  long  after  the  expiration  of  the  sixty 
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days  in  which  proofs  of  loss  should  have  been  made,  when 
the  following  correspondence  was  had: 

"Albia,  Iowa,  November  9,  1891. 
*'/.  H.  Smithf  President  Farmers'  Insurance  Co.,  Cedar  Rapidi, 
Iowa: 
**  Mr.  Douglass  Kirkman,  husband  of  Mrs.  Ada  Kirkman, 
informs  me  that,  on  the  twenty-seventh  of  June  last,  Mrs.  Ada 
Kirkman  sustained  a  loss  by  fire  of  her  property  insured 
with  your  company  by  policy  No.  178,879.  He  says  he  has 
given  you  notice  of  the  loss,  receipt  of  which  was  acknowl- 
edged by  you  June  thirtieth  last.  The  policy  was  destroyed 
by  the  fire  along  with  the  property  insured.  The  amount  of 
the  insurance  was  $425,  which  he  claims  his  wife  has  sus- 
tained by  the  fire,  and  this  amount  he  claims  of  your  *•* 
company  as  the  damage  due  his  wife  on  the  policy.  If  the 
matter  will  be  settled  without  suit,  please  inform  me.  If 
not,  we  desire  suit  to  commence  at  once.  Will  you  please 
furnish  me  a  copy  of  his  policy,  the  original  having  been  de- 
stroyed in  the  fire,  and  he  will  pay  the  expense. 

"  T.  B.  Perry." 

"Cedar  Rapids,  Iowa,  11— 12— '90. 
*'T.  B.  Perry,  Alhia,  Iowa: 

"As  per  your  request  of  tenth  inst.,  we  herewith  inclose 
you  copy  of  policy  issued  to  Mrs.  Ada  Kirkman,  having  date 
January  23,  1890,  No.  178,879.  No  proof  or  affidavit  of  any 
loss  sustained  under  this  policy  has  been  received  by  the 
company.  J.  H.  Smith,  President." 

On  the  fifteenth  day  of  November,  1890,  plaintiff's  coun- 
sel transmitted  formal  proofs  of  loss  to  the  defendant,  with  a 
letter  inquiring  whether  the  proofs  were  satisfactory,  and 
whether  the  loss  would  be  paid.  The  defendant  made  no 
reply.  It  is  claimed  that  the'  postal  card  was  an  implied 
waiver  of  proofs  of  loss,  because  it  was  stated  therein  that 
the  matter  would  "  receive  prompt  attention,"  We  do  not 
think  that  this  was  a  waiver  of  any  act  necessary  to  be  done 
by  the  plaintiff.  It  was  surely  not  necessary  that  the  an- 
swer to  the  notice  of  loss  should  call  the  attention  of  the  in- 
sured to  the  plain  provision  of  the  policy  that  required  proofs 
of  loss  within  sixty  days.  The  president  of  the  company 
might  well  say  that  prompt  attention  would  be  given,  with- 
out waiving  any  part  of  the  contract.  The  postal  card  was 
nothing    more    than  notice  that   the  company    would   give 
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prompt  attention  in  the  performance  of  its  contract.  The 
correspondence  which  took  place  ia  November,  as  we  view 
it,  does  not  tend  to  prove  a  waiver  of  proof  of  loss.  Plaintiff's 
counsel  is  a  lawyer  of  undoubted  experience  and  ability.  He 
founds  his  claim  of  waiver  upon  the  fact  that  the  president  of 
the  company  did  not  fully  answer  his  letter.  It  is  true,  the 
***  answer  did  not  state  that  the  matter  would  not  be  settled 
without  suit.  But  the  furnisliing  of  a  copy  of  the  policy  was 
to  enable  counsel  to  commence  the  threatened  suit,  and  the 
Btatement  that  no  proof  of  loss  had  been  made  was  not  an 
intimation  that,  if  it  should  be  made  after  that,  the  time  of 
making  it  would  be  waived.  It  was  rather  an  intimation  to 
the  learned  counsel  that  he  would  likely  fail  in  sustaining 
an  action.  It  is  further  claimed  that  one  J.  H.  Stahl  was  an 
agent  of  the  defendant,  known  as  an  adjuster  of  losses,  and 
that  within  sixty  days,  and  on  the  eighth  day  of  July,  1890, 
he  appeared  upon  the  premises  where  the  property  which  was 
destroyed  was  situated,  and  that  in  conversation  with  the 
plaintiff  and  her  husband  he  waived  proof  of  loss,  and  stated 
that  the  insured  had  done  all  that  was  required  for  them  to 
do,  and  that  the  defendant  would  settle  the  loss  in  sixty  days. 
There  is  some  doubt  as  to  whether  there  was  evidence  suffi- 
cient to  authorize  a  finding  that  Stahl  was  an  adjusting  agent, 
or  that  he  was  clothed  with  power  to  waive  any  stipulation 
in  the  policy.  This  question  we  need  not  consider,  because 
the  policy  in  suit  contains  this  provision:  "It  is  expressly 
provided  that  no  officer,  agent,  or  employee  of  this  company, 
or  any  other  person,  can  in  any  manner  waive  any  of  the 
conditions,  provisions,  or  requirements  of  this  policy,  except 
the  secretary,  and  he  only  in  writing  hereon;  and  this  policy 
is  made  and  accepted  on  the  above  express  conditions." 
There  is  no  question  as  to  the  rights  of  the  parties  under 
such  a  contract  as  this.  There  is  no  statute  of  this  state  by 
which  insurance  companies  are  bound  by  all  the  acts  of  the 
agents  which  they  send  out  to  deal  with  the  public,  and  the 
courts  cannot  say  that  a  contract  limiting  the  power  and  au- 
thority of  agents  is  void.  The  plaintiff  in  tliis  case  must  be 
held  to  have  assented  to  this  stipulation  in  the  policy,  and, 
for  aught  that  appears,  she  is  bound  thereby:  Zimmerman  v. 
Home  Ins.  Co.,  77  Iowa,  ***  691;  Cleaver  v.  Traders^  Ins.  Co., 
65  Mich.  527;  8  Am.  St.  Rep.  908;  Hankins  v.  Rockford  Ins, 
Co.,  70  Wis.  1.  We  have  disposed  of  this  question  of  waiver 
nilhout  determining  whether  the  president  of  the  company, 
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notwithstanfling  the  terms  of  the  policy,  had  the  power  to 
make  a  valid  waiver  of  its  conditions.  As  we  have  said,  we 
do  not  regard  either  the  postal  card  or  letter  as  evidence  of  a 
waiver.  As  to  the  declarations  of  the  agent  Stahl,  it  is  clear 
from  the  above-named  cases,  and  many  others  that  might  be 
cited,  that  he  had  no  authority  to  waive  proofs  of  loss.  We 
think  the  motion  to  direct  a  verdict  for  the  defendant  should 
have  been  sustained. 

Reversed.  , 

Insurance— Waiver  or  Conditions  by  Aoents. — Agents  possessing 
merely  the  power  to  solicit  insurance,  deliver  policies,  and  receive  pre* 
miutns  cannot  waive  conditions  and  forfeitures:  Viele  v.  OetTnania  Ina.  Co.t 
26  lovi-a,  9;  96  Am.  Dec.  83.  See,  also,  Beebe  v.  Ohio  etc  Int.  Co.,  93  Mich. 
514;  32  Am.  St.  Rep.  519,  and  note  with  the  oases  collected;  note  to  Far* 
num  V.  P/icenix  Inn.  Co.,  17  Am.  St.  Rep.  247,  and  the  extended  note  to 
Famum  v.  Phanix  Int.  Co.,  17  Am.  St.  Rep.  248. 

Insdrance— Proofs  o»  Loss— Forfeiture— Waiver. — The  cases  dis* 
cnssing  this  subject  will  be  found  collected  in  the  notes  to  Einot  v.  St.  Paul 
etc  Iru.  Co.,  46  Am.  St.  Rep.  813,  and  Firemen  t  Iiia.  Co.  r.  Float,  1  Am.  St. 
Rep.  405. 

Insurance— Waiver  o»  Proofs  of  Loss  bt  Act  of  Adjuster. — Th« 
refusal  by  an  insurance  adjuster,  with  the  approval  of  his  company,  to  set* 
tie  a  loss,  coupled  with  his  declaration  that  it  will  not  be  paid,  constitutes 
a  waiver  of  preliminary  proofs  of  loss:  Hahn  v.  Gtiardian  Ina.  Co.,  23  Or. 
576;  37  Am.  St.  Rep.  709.  When  an  adjuster  for  an  insurance  company 
demands  further  proofs  of  loss,  in  addition  to  those  furnished,  with  full 
notice  that  they  cannot  be  obtained  until  long  after  the  time  within  which 
salt  is  required  by  the  policy  to  be  brought,  under  a  condition  in  the  policy, 
the  latter  condition  will  be  deemed  to  have  been  waived  by  the  insurer: 
DibbreU  ▼.  Georgia  Home  Im.  Co.,  110  N.  0.  193;  28  Am.  St.  Rep.  678,  and 
not*. 
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Richards  v.  Purdy. 

[90  Iowa,  502.] 

UsuET. — Burden  of  Proof  is  on  a  party  setting  up  the  defense  of  usury. 

Usury — Note  for  Commissions. — A  loan  negotiated  by  an  agent  for  both 
parties,  and  bearing  legal  interest  on  its  face,  is  not  rendered  usurious 
by  the  act  of  the  agent  in  taking  a  commission  note  for  his  services  pay. 
able  to  the  lender,  thus  raising  the  total  interest  above  the  legal  rate, 
provided  the  lender  neither  authorizes  nor  ratifies  the  act  of  the 
agent. 

.R.  M.  and  J.  B.  McCrary,  for  the  appellants. 

/.  C.  Kerr,  for  the  appellee. 

••'  Robinson,  J.     On  the  twenty-fourth  day  of  February, 
1886,  the  defendants,  H.  E.  Purdy  and  Kitty  Purdy,  his  wife, 
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made  to  George  L.  Richards,  as  payee,  their  three  promissory 
notes,  of  which  one  was  for  the  sum  of  two  hundred  doHars, 
payable  in  one  year,  one  was  for  the  sum  of  five  hundred 
dollars,  payable  in  two  years,  and  one  for  the  sura  of  one 
thousand  dollars,  payable  in  three  years.  They  bore  interest 
at  the  rate  of  eight  per  cent  per  annum,  and  were  secured  by 
a  mortgage  on  a  quarter  section  of  land,  and  a  mortgage  on 
certain  horses  and  on  other  personal  property.  On  the  eighth 
day  of  March,  1887,  the  defendants  made  to  the  same  payee 
their  promissory  note  for  four  hundred  dollars,  payable  on  the 
eighth  day  of  June,  1887,  with  interest  thereon  at  the  rate  of 
ten  per  cent  per  annum,  and,  to  secure  its  payment,  executed 
a  mortgage  on  a  lot  in  the  town  of  Rockwell.  The  payment 
of  interest  on  the  notes  for  five  hundred  dollars  and  one 
thousand  dollars  to  August  24,  1890,  and  on  the  four  hundred 
dollar  note  to  December  8,  1890, is  admitted  by  the  plaintifiF. 
The  two  hundred  dollar  note  has  also  been  paid.  This  action 
was  brought  to  recoTer  the  amount  due  on  the  three  notes 
last  described,  and  for  the  foreclosure  of  the  mortgages  on  the 
land  and  lots.  The  defendants  admit  that  they  made  the 
notes,  but  allege  that  the  three  notes  first  given  were  usurious; 
that  the  consideration  for  them  was  but  thirteen  hundred 
dollars  in  money  borrowed  of  E.  A.  Richards;  *®*  that  the 
notes  were  owned  by  him,  but,  to  enable  him  to  take  the 
acknowledgments  of  the  mortgages,  the  notes  were  made  pay- 
able to  his  brother,  George  L.  Richards;  and  that  the  agreed 
rate  of  interest  was  eighteen  per  cent  per  annum.  The  de- 
fendants further  claim  that  the  property  included  in  the 
chattel  mortgage  has  been  sold,  and  that  the  proceeds  thereof 
have  been,  or  should  be,  applied  in  paying  the  two  notes  in 
suit  first  given,  and  that  those  notes  have  been  fully  paid. 
The  defendants  allege  that  they  have  paid  large  sums  on  the 
note  last  given,  and  demand  an  accounting  of  the  money  paid 
to  George  L.  and  E.  A.  Richards.  The  district  court  found 
that  there  was  due  on  the  notes  in  suit  the  sura  of  two  thou- 
sand one  hundred  and  seventy-three  dollars  and  fifty-five 
cents,  and  rendered  a  decree  in  favor  of  the  plaintiff  for  that 
amount,  with  attorneys'  fees  and  costs,  and  for  the  foreclosure 
of  the  mortgages. 

1.  When  the  notes  in  controversy  were  given,  George  L. 
Richards  was  a  nonresident  of  the  state,  and  the  business 
involved  in  taking  them  was  transacted  for  him  by  his  brother 
and  agent,  E.  A.  Richards.     H.  E.  Purdy  testifies  that  when 
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the  papers  given  in  February,  1886,  were  drawn,  he  was  told 
by  E,  A.  Richards  that  the  money  to  be  loaned  belonged  to 
him,  but  that  he  did  not  wish  his  business  known  in  the 
town,  and  could  not  take  the  acknowledgments  of  papers 
executed  to  himself,  and  therefore  the  notes  and  mortgages 
were  nominally  made  payable  to  his  brother.  The  testimony 
of  Purdy  in  regard  to  the  matter  is  in  some  respects  improb- 
able, and  is  contradicted  by  E.  A.  Richards.  We  are  satisfied 
that  the  money  loaned  belonged  to  George  L.  Richards.  The 
claim  of  Purdy  that  he  received  but  thirteen  hundred  dollars 
for  the  three  notes  first  given  is  not  sustained  by  the  record. 
It  is  quite  satisfactorily  shown  that  he  received  fifteen  hun- 
dred dollars,  and  that  the  two  hundred  dollar  note  ''®*  was 
given  to  E.  A.  Richards  as  his  commission  for  securing  the 
loan,  and  made  payable  to  his  brother  only  as  a  matter  of 
convenience,  to  have  it  secured  by  tlie  mortgages.  It  is  said 
that  the  knowledge  of  the  agent  is  the  knowledge  of  his  prin- 
cipal, and  that  by  accepting  the  notes  the  latter  ratified  the 
acts  of  the  agent  in  taking  the  commission  note,  and  that  the 
transaction  was  thereby  made  usurious.  It  appears,  however, 
that  E.  A.  Richards  was  also  the  agent  of  the  borrower,  for 
the  purpose  of  obtaining  the  loan;  and  it  is  not  shown  that 
E.  A.  Richards  authorized  the  charge  for  commission,  or  that 
he  knew  of  it.  The  notes  for  five  hundred  dollars  and  one 
thousand  dollars  were  sent  to  him,  but  the  two  hundred  dol- 
lar note  was  not.  Whether  he  ever  saw  the  mortgages  does 
not  appear.  The  burden  is  on  the  defendants  to  show  usury; 
and,  under  the  rule  announced  in  Greenfield  v.  Monaghan,  85 
Iowa,  211,  they  have  failed  to  do  so. 

2.  It  is  claimed  that  due  credits  for  the  payments  made  on 
the  notes  have  not  been  given.  So  far  as  the  claim  relates 
to  the  notes  for  five  hundred  dollars  and  one  thousand  dol- 
lars, it  is  not  shown  to  be  well  founded;  and  we  think  the 
amount  allowed  on  account  of  them,  to  wit,  seventeen  hun- 
dred and  fifteen  dollars  and  eighty  cents,  was  authorized.  In 
regard  to  the  four  hundred  dollar  note,  it  is  alleged,  and  the 
evidence  shows,  that  the  rents  derived  from  the  lot  mort- 
gaged to  secure  it  were  paid  to  E.  A.  Richards  to  be  applied 
in  paying  the  note.  He  was  the  agent  of  his  brother  to  receive 
payment,  and  was  paid  one  hundred  and  twenty-six  dollars 
of  the  rents,  to  be  so  applied;  but  although  his  attention,  as 
a  witness,  was  particularly  called  to  that  matter,  he  accounted 
for  only  forty  dollars  and  seventy-five  cents  of  the  money  so 


May,  1894.]  State  v.  Sherwood.  461 

received,  and  the  excess  does  not  appear  to  have  been  con- 
sidered by  the  district  court.  We  conclude  that  the  *®® 
amount  of  four  hundred  and  fifty-seven  dollars  and  seventy- 
six  cents  allowed  on  that  note  is  excessive,  and  that  plaintiff 
was  entitled  to  recover  thereon,  at  the  date  of  the  decree,  but 
the  sum  of  three  hundred  and  sixty-seven  dollars  and  fifty- 
four  cents,  and  that  the  sum  of  four  dollars  and  fifty  cents 
should  be  deducted  from  the  amount  allowed  as  an  attorney's 
fee.  One-half  of  the  costs  of  the  appeal  will  be  taxed  to  the 
appellee. 

The  decree  of  the  district  court  is  modified  and  afSrmed. 


Usury— Commissions  Paid  to  Agents. — A  person  desirous  of  borrow- 
ing money  may  deem  it  expedient  to  secure  the  services  of  another  to  nego- 
tiate a  loan  for  him,  and  may  pay  for  such  services,  and  the  amount  so  paid, 
or  agreed  to  be  paid,  when  added  to  the  interest  stipulated  for,  may  make 
the  cost  of  the  loan  to  the  borrower  greater  than  the  legal  rate  of  interest. 
If,  however,  the  lender  does  not  profit  by  this,  there  is  no  usury  in  the 
transaction,  though  he  has  notice  of  the  fact  that  a  broker  has  been  employed 
and  i«  to  be  paid  for  his  services  in  effecting  the  loan:  Extended  note  to 
Bankv.  Cook,^  Am.  St.  Rep.  196,  197.  See,  also,  the  extended  note  to 
Pavk  V.  Outr,  55  Am.  Dec.  395. 


State  v.  Sherwood. 

[90  Iowa,  650.] 

FoRGEBT — Uttering  False  Instrument. — If  one,  knowing  that  an  Inatrti* 
ment  is  forged,  offers  to  sell  it,  and  the  sale  is  prevented  by  the  dis- 
covery of  the  forgery,  the  crime  of  uttering  and  publishing  a  false  and 
forged  instrument  is  complete. 

Forgery — Instrument  Executed  on  Sunday. — The  making  of  a  false 
and  fraudulent  note  or  other  instrument  purporting  to  create  an  obli- 
gation or  legal  liability,  though  bearing  date  on  Sunday,  is  a  forgery  if 
in  fact  made  on  another  day  of  the  week. 

Forgery  is  the  False  Making  oa  Materially  Altering,  with  intent  to 
defraud,  of  any  writing  which,  if  genuine,  might  apparently  be  of  legal 
efficacy  or  the  foundation  of  a  legal  liability. 

J.  H.  Chambers^  for  the  appellant, 

J.  Y.  Stone,  attorney  general,  and  T,  A.  Cheshire,  for  the 
■tate. 

•**  KiNNE,  J.  1.  This  case  is  submitted  on  a  transcript 
of  the  record  which  embraces  copies  of  the  indictment,  record 
entries,  motion  of  defendant  for  instructions,  instructions, 
motion  in  arrest  of  judgment  and  for  a  new  trial,  notice  of 
appeal,  and   the   evidence.      The  indictment   charged   the 
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defendant  with  uttering  and  passing  as  true  a  forged  instru- 
ment. It  also  contains  this  averment:  "  The  said  above- 
described  note,  although  bearing  date  of  Sunday,  December 
18,  1892,  was  made  and  executed  on  what  is  commonly  a 
week  day,  all  of  which  was  well  known  to  the  said  John  H. 
Sherwood  at  and  before  the  time  of  the  making  and  execu- 
tion of  the  same."  It  is  first  contended  *"*  that  there  is  no 
evidence  showing  an  uttering  of  the  note.  The  evidence 
touching  tliis  matter  in  brief  is,  that  defendant,  in  writing, 
offered  to  sell  the  forged  note,  and  represented  that  it  was 
given  to  him  and  signed  by  Jolin  Van  Kirk,  whose  name 
appeared  thereto  as  a  maker;  that  afterward,  and  in  further- 
ance of  procuring  a  sale,  defendant  made  an  offer  in  person 
to  the  same  party  of  the  note  at  a  certain  discount,  and 
passed  the  note  to  the  person  with  whom  he  was  negotiating. 
The  sale  was  not  cotisun) mated,  because  the  expected  pur- 
chaser discovered  that  the  note  was  forged.  We  think  the 
testimony  clearly  shows  an  offer  and  tender  of  the  note  for 
Bale.  Our  statute  provides:  "  If  any  person  utter  and  pub- 
lish as  true  (any  promissory  note)  knowing  the  same  to  be 
false,  altered,  forged,  or  counterfeited,  with  intent  to  defraud, 
he  sliall  bepunisiied,"etc.:  Code,  sec.  3918.  While  ordinarily 
the  offense  is  completed  by  an  actual  sale  and  delivery  of 
the  paper,  yet  this  is  not  always  necessary  to  constitute  the 
offense  of  uttering  forged  paper:  Mathews  v.  State,  33  Tex. 
102;  People  v.  Brigham,  2  Mich.  550;  People  v.  Caton,  25 
Mich.  388;  State  v.  Horner,  48  Mo.  520.  The  offense  of  utter- 
ing and  publishing  is  proved  by  evidence  of  offering  to  pass 
the  instrument  to  another  person,  declaring  or  asserting, 
directly  or  indirectly,  by  words  or  actions,  that  it  is  good:  3 
Greenleaf  on  Evidence,  sec.  110.  The  evidence  warranted 
the  jury  in  finding  that  the  defendant  uttered  and  published 
the  instrument  as  true,  knowing  that  it  was  in  fact  false. 

2.  This  note  on  its  face  purported  to  have  been  executed 
on  Sunday,  and  hence  it  is  said  it  was  void,  so  that,  even  if 
the  signature  had  been  genuine,  it  could  not  have  been  of 
legal  eflScacy,  or  the  foundation  of  a  legal  liability.  The 
statute  defining  forgery  provides:  "If  any  person,  with  intent 
to  defraud,  falsely  make,  alter,  forge,  or  counterfeit  .... 
any  promissory  **•  note,  ....  being,  or  purporting  to  be, 
the  act  of  another,  by  which  any  pecuniary  demand  or  obli- 
gation, or  any  right  or  interest  in  or  to  any  property  what- 
ever is,  or  purports  to  be,  created,"  etc.:  Code,  sec.  3917. 
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This  court  has  defined  forgery  to  be  the  false  making  or  ma- 
terially altering,  with  intent  to  defraud,  of  any  writing  which, 
if  genuine,  might  apparently  be  of  legal  eflficacy,  or  the  foun- 
dation of  a  legal  liability:  State  v.  Pierce,  8  Iowa,  231;  State 
V.  Thompson,  19  Iowa,  299;  State  v.  Johnson,  26  Iowa,  413; 
96  Am.  Dec.  158.  True,  it  has  been  broadly  stated  that  there 
can  be  no  forgery  if  the  paper  is  invalid  on  its  face,  for  it 
then  can  have  no  legal  tendency  to  effect  a  fraud:  State  v. 
Johnson,  26  Iowa,  418;  96  Am.  Dec.  158.  It  is  shown,  with- 
out conflict,  that  the  purported  maker  of  this  note  was  not 
an  observer  of  the  seventh  day  of  the  week  as  the  Sabbath. 
"We  have,  then,  the  question  as  to  whether  a  note  purporting 
to  be  dated  on  Sunday  purports  to  create  a  liability  in  such  a 
sense  as  that  the  false  making  or  signing  of  the  same  may 
be  a  forgery.  A  note  made  on  Sunday,  but  in  fact  delivered 
on  a  week  day,  is  not  void:  Bell  v.  Mahin,  69  Iowa,  408. 
There  is  nothing  in  the  note  itself,  aside  from  its  date,  which 
tends  to  show  when  it  was  delivered.  We  are  cited  to  no 
case,  nor  have  we  been  able  to  find  one,  where  the  facts  were 
the  same  as  in  the  case  at  bar.  In  this  case  it  appears  from 
the  uncontradicted  testimony  that  the  entire  note  and  signa- 
ture must  have  been  written  on  a  week  day;  that  the  note 
was  dated  on  Sunday  by  mistake  of  the  party  who  drew  the 
body  of  it  for  defendant.  Now,  while  it  is  true  that  a  note 
in  fact  made  and  delivered  on  Sunday  is  void,  and  could  not 
be  used  in  evidence,  still,  in  a  civil  action,  by  making  proper 
averments  touching  a  mistake  in  the  date,  or  that  it  was,  in 
fact,  delivered  on  a  week  day,  such  note  would  be  admissible 
in  evidence,  and,  on  proof  that  it  was  made  or  delivered  on  a 
week  day,  it  *"  would  be  the  basis  of  a  legal  liability  against 
a  genuine  maker.  The  intent  to  defraud  is  the  gist  of  the 
offense  of  forgery.  The  fact  that  the  false  instrument  is  such 
that  it  is  calculated  to  deceive  is  a  material  question  on  an 
indictment  for  forgery.  It  cannot  be  doubted  that  a  note 
like  that  at  bar,  while  apparently  void  on  its  face,  might,  as 
a  matter  of  fact,  be  a  valid  and  binding  obligation,  if  genu- 
ine, if  it  appeared  that  in  fact  it  was  made  and  delivered  on 
a  week  day.  Suppose  this  was  a  genuine  instrument,  and 
the  maker  was  sued  thereon,  and  the  petition,  by  proper 
averments,  showed  that  the  note  was  made  on  a  week  day, 
and  prayed  for  proper  relief,  there  could  be  no  doubt,  if  such 
allegation  was  sustained  by  proper  proof,  that  the  validity 
of  the  instrument  would  be  established,  and  a  recovery  had 
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thereon.  It  is  not,  then,  necessarily  an  instrument  which  is 
void.  That  fact  may  depend  upon  averments  and  proof. 
That  it  is  an  instrument,  even  though  bearing  date  on  Sun- 
day, and  that  it  is  calculated  to  deceive,  is  apparent.  Does 
it  "  purport,"  within  the  meaning  of  the  statute,  to  create 
a  liability?  It  will  be  observed  that,  under  the  wording 
of  our  statute,  the  instrument  need  not  in  fact  create  any 
liability.  The  language  used  is:  "By  which  any  pecun- 
iary demand  or  obligation,  or  any  right  or  interest  in  or  to 
any  property  whatever,  is  or  purports  to  be  created."  Now, 
"purport"  means  the  design  or  tendency,  meaning,  import. 
Clearly,  the  design  of  this  instrument  on  part  of  the  defend- 
ant was  to  create  a  legal  liability  against  the  one  whose  name 
he  falsely  signed  to  it.  To  be  within  the  literal  reading  of 
the  statute  the  false  instrument  may  not  in  fact  be  such 
that,  if  true,  it  would  have  created  any  liability  whatever; 
it  is  sufficient  if  it  be  such  an  instrument  the  design  or 
meaning  of  which  is  to  create  such  a  liability,  though  in 
fact  it  may  not  do  so.  We  think  that  the  false  making  of 
an  instrument  of  this  character,  even  though  it  bear  date  of 
***  Sunday,  may  be  a  forgery  under  our  statute,  when,  aa 
in  this  case,  it  is  made  to  appear  in  the  indictment  and  from 
the  evidence  that  it  was  in  fact  made  on  a  week  day,  and 
when  the  testimony  shows,  as  it  does  in  this  case,  that  it  was 
meant  and  intended  thereby  to  deceive  and  defraud.  To 
hold  otherwise  would  be  not  only  in  violation  of  the  spirit 
and  wording  of  the  statute,  but  would  render  the  business 
of  the  forger  profitable  and  successful.  All  he  would  have 
to  do  to  escape  liability  would  be  to  date  the  instrument 
forged  on  Sunday. 

The  judgment  below  is  affirmed, 

FoBGBRT  Dktined. — The  false  making  or  materially  altering,  with  the 
intent  to  defraud,  of  any  writing  which,  if  genuine,  miglit  apparently  be  of 
legal  eflBcacy,  or  the  foundation  of  legal  liability,  is  forgery:  CommonvKalth 
V.  Wilson,  89  Ky.  167;  25  Am.  St.  Rep.  528,  and  note;  note  to  Lutlrell  v. 
State,  4  Am.  St.  Rep.  765;  extended  note  to  Arnold  v.  Cost,  22  Am.  Dec.  306. 

FoROERY — Completion  of  Offense. — Where  there  ia  a  present  intent  to 
defraud,  the  crime  of  forgery  ia  complete,  whether  the  expected  advantage 
is  to  accrne  from  it  to  defendant  personally  or  to  another,  and  whether  that 
purpose  is  successfully  attained  or  not:  State  ▼.  Croat,  101  N.  C.  770;  9 
Am.  St.  Rep.  53.  Offering  to  pass  a  forged  instrument  asserting  that  it  is 
good  constitntes  ottering,  though  the  instrument  is  not  accepted:  Smith  ▼. 
Stale,  20  Neb.  284;  57  Am.  Rep.  832;  Halt  r.  StaU,  1  Cold.  167;  78  Am. 
Deo.  488,  and  note. 
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Shaffer  v.  MoCraokik. 

[90  Iowa,  578.] 

JuDGMENTg — Proot  OF  Patment. — The  payment  of  a  jndgment  to  the  at^ 
torney  who  obtained  it  may  be  proved  by  parol  evidence. 

JlTDGMENT — PAYMENT — ASSIGNMENT. — Payment  made  to  the  attorney  of 
record  who  procures  a  judgment  before  his  authority  is  revoked,  or  be- 
fore notice  thereof  to  the  judgment  defendant,  is  binding  on  the  judg- 
ment plaintiff,  and  an  assignee  of  aach  judgment  takes  it  subject  to  all 
equities  and  defenses. 

Judgments — Proof  of  Payment. — The  account-book  of  an  attorney,  to 
whom  a  judgment  obtained  by  him  is  shown  to  have  been  paid,  is  in- 
competent, aa  evidence,  to  show  nonpayment  without  first  laying  a 
proper  foundation  for  its  introduction,  and  a  showing  that  it  is  the 
only  account-book  kept  by  him. 

Judgments. — Sale  under  a  Judgment  in  Fact  Paid,  though  not  satis- 
fied of  record,  is  void,  and  conveys  no  title,  even  though  the  purchaser 
has  no  knowledge  that  the  judgment  has  been  paid. 

Leggett  &  McKemey,  for  the  appellants. 

Jones  &  Fullen,  for  the  appellees. 

*'*  Granger,  C.  J.  Barbara  Iver  was  a  judgment  cred- 
itor of  John  G.  Weitzel,  in  the  sum  of  three  thousand  nine 
hundred  and  ten  dollars  and  fifty  cents.  On  this  judgment 
there  are  conceded  payments  of  three  thousand  five  hundred 
and  twenty  dollars  and  fifty-six  cents,  made  on  and  before 
June  1,  1870.  Barbara  Iver  died,  and  by  bequest  her  hus- 
band, John  Iver,  became  the  owner  of  tlie  judgment,  which 
he  assigned  to  the  defendant,  Joseph  R.  McCrackin,  who  took 
execution  on  the  judgment,  levied  on  the  land  in  question* 
and  after  sale,  and  the  expiration  of  redemption,  he  took  a 
8herifl"'B  deed  therefor.  Minnie  Shaffer  and  her  coplaintiffs 
are  heirs  of  Amelia  Weitzel,  deceased,  who  was  the  wife  of 
John  G.  Weitzel,  in  whom,  they  allege,  was  the  title  to  the 
land,  and  they  aver  that  it  was  not  the  land  of  John  G- 
Weitzel  at  the  time  of  the  levy  and  sale,  but  that  of  Amelia 
Weitzel,  and  that  her  heirs  are  the  owners  thereof.  Some 
conveyances  of  the  land  were  made  that  need  not  be  set  out. 
They  also  allege  that  prior  to  the  assignment  of  the  judg- 
ment to  defendant  McCrackin,  it  had  been  fully  paid,  and 
issue  was  taken  thereon.  The  payment,  if  made,  was  to  the 
attorneys  of  Barbara  Iver,  Slagle  &  Acheson,  who  represented 
her  in  her  suit  in  which  the  judgment  was  obtained.  Slagle 
and  Acheson  are  both  deceased.  The  payment,  if  raade. 
was  about  seven  hundred  doUara     The  district  court  took 
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the  case  under  advisement,  and  prepared  the  following  opin- 
ion, showing  its  conclusions  of  fact  and  law: 

"*  1.  Was  the  j  udgment  on  which  the  land  in  question  was  sold 
"paid  off  before  the  sheriff's  sale?  This  will  depend  on  whether 
the  alleged  seven  hundred  dollars  payment  on  said  judgment 
was  in  fact  made.  The  *®®  payment  of  a  judgment  may  be 
proved  by  parol  evidence:  HoUenheck  v.  Stanberry,  38  Iowa, 
325.  Payment  made  to  the  attorney  of  record  who  procured 
the  judgment,  before  his  authority  is  revoked,  or  before  due 
iiotice  of  such  revocation  is  given  to  the  judgment  defendant, 
is  binding  on  the  judgment  plaintiff:  2  Black  on  Judgments, 
sec.  986.  The  assignee  of  a  judgment  takes  it  subject  to  all 
equities  and  defenses:  School  District  v.  Schreiner^  46  Iowa, 
172.  Mr.  I.  D.  Jones  testifies  that  the  alleged  seven  hundred 
dollars  payment  was  in  fact  made  within  his  personal  knowl- 
edge. This  testimony  is  competent  and  pertinent.  It  can- 
not be  disregarded.  And  Mr.  Jones,  in  his  evidence,  states 
the  circumstances  of  said  payment  so  clearly,  so  fully,  and 
with  such  minuteness  of  detail,  that  I  am  not  at  liberty  to  say 
that  he  is  mistaken,  or  that  the  facts  have  faded  from  hia 
memory. 

*'  2.  What  evidence  is  produced  against  this  positive  testi- 
mony of  Mr.  Jones?  Really,  there  is  none.  The  account- 
book  of  Messrs.  Slagle  &  Acheson,  to  prove  the  nonpayment 
of  the  seven  hundred  dollars,  is'  incompetent,  1.  Because 
items  of  money  received  or  paid  are  not  the  subject  of  book- 
account,  and  cannot  be  proved  in  that  way:  Veths  v.  Hagge, 
8  Iowa,  163;  Young  v.  Jones,  8  Iowa,  220;  2.  The  proper 
foundation  was  not  laid  for  the  introduction  of  said  book: 
McClain's  Code,  sec.  4908;  1  Greenleaf  on  Evidence,  sec. 
118,  note;  and  3.  The  book  being  introduced  to  prove  a  neg- 
ative, it  should  for  that  reason  be  shown  that  all  the  account- 
books  of  Slagle  &  Acheson  likely  to  contain  the  seven  hundred 
dollars  item  are  before  the  court.  How  can  you  prove 
that  an  item  was  not  entered  on  any  book  by  simply  intro- 
ducing one  book  in  evidence,  and  without  showing  that  to  bo 
the  only  account-book? 

A  sale  of  property  under  a  judgment  which  has  been  satis- 
fied is  void,  even  though  the  satisfaction  does  ***  not  appear 
of  record,  and  the  purchaser  has  no  knowledge  that  the  judg- 
ment has  been  paid:  12  Am.  &  Eng.  Ency.  of  Law,  150  «, 
note  6,  and  authorities  there  cited;  Craft  v.  Merrill,  14  N.  Y. 
456;  Carpenter  v.  Stilwell,  11  N.  Y.  71.    The  judgment  is  the 
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power  back  of,  and  authorizing,  the  execution  sale.  If  the 
judgment  has  been  paid  oflF,  the  power  is  gone,  and  no  title 
passes,  even  to  an  innocent  purchaser.  He  who  buys  at  a 
judicial  sale  must,  at  his  peril,  see  that  there  is  a  valid  sub- 
sisting power  to  make  the  sale:  See  authorities  last  cited,  and 
especially  see  Craft  v.  Merrill,  14  N.  Y.  461,  and  Carpenter  v. 
Stilwellf  11  N.  Y.  71.  If  the  judgment  in  question  was  satisfied 
before  the  sheriff's  sale,  as  I  think  the  evidence  shows,  then 
J.  R.  McCrackin  acquired  nothing  by  his  purchase.  He  has 
no  right,  title,  or  interest  whatever  in  the  premises  in  dispute. 
3.  "  But  what  right,  title,  or  interest  in  said  premises  have 
plain tifis  or  the  other  parties  to  the  suit?  It  may  be  truly 
said  that  they  must  recover,  if  at  all,  on  the  strength  of  their 
own  right,  and  not  on  the  weakness  of  McCrackin's  claim. 
Yet  they  need  not  have  a  perfect  title  to  said  premises,  as 
against  J.  R.  McCrackin.  If  they  have  any  right  or  equity 
therein,  they  should  be  protected  as  against  him  who  has  no 
right  whatever.  It  matters  not  that  other  persons  may  be 
able  to  assert  rights  in  said  premises  as  against  plaintififs. 
That  fact,  if  it  exists,  cannot  prejudice  Mr.  McCrackin,  whose 
interest  in  the  land  may  be  represented  by  zero.  See,  as 
bearing  on  this  question.  Craft  v.  Merrill,  14  N.  Y.  456.  Be- 
fore proceeding  to  point  out  what  I  conceive  to  be  a  tenable 
ground  on  which  plaintiffs  can  stand,  let  me  say  that,  in  my 
opinion,  their  counsel  must  abandon  the  claim  that  Amelia 
and  J.  G.  Weitzel  conveyed  the  land  in  question  to  Peter 
Roth  in  trust  for  Amelia's  heirs.  Such  an  ***  alleged  trust 
would  be  an  express  trust,  and  would  have  to  be  in  writing: 
Code,  sec.  1934;  McClain  v.  McClain,  57  Iowa,  167.  Roth 
and  wife  conveyed  the  land  to  J.  G.  Weitzel.  Weitzel  claims 
that  this  is  not  what  he  wanted.  He  desired  the  premises 
conveyed  to  his  and  Amelia's  children,  or  to  some  one  in  trust 
for  them.  Weitzel  claims  that  he  never  accepted  Roth's  deed, 
and  tries  to  repudiate  said  conveyance.  But  I  think  the 
weight  of  the  evidence  shows  that  J.  G.  Weitzel  solicited  Roth 
to  convey  the  land  to  him,  and  that  said  conveyance  is  valid 
and  binding  as  between  the  parties.  Roth  no  longer  claims 
the  premises  under  the  deed  from  Amelia  and  J.  G.  Weitzel 
to  him.  J.  G.  Weitzel  is  willing  and  anxious  that  his  and 
Amelia's  children  should  have  the  land.  J.  R.  McCrackin 
cannot  object  to  such  a  consummation.  No  one  can,  unless 
it  be  creditors,  if  any,  of  J.  G.  Weitzel.    If  there  b«  Buck 
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creditors,  their  rights  could  not,  and  are  not,  attempted  to  be 
determined  in  this  suit." 

Our  consideration  of  the  evidence  leads  us  to  the  same 
conclusion  as  to  the  fact  of  payment.  The  legal  conclusions 
are  supported  by  authority,  and,  in  so  far  as  they  are  essen- 
tial to  a  conclusion  of  the  case,  they  are  approved,  and  the 
judgment  will  stand  affirmed. 

JcDGMKSTS— Payment  of  to  Attornet. — After  judgment  haa  been  re- 
covered, the  attorney,  by  virtue  of  a  general  retainer,  continues  to  be  the 
agent  for  collection,  and  he  is  authorized  to  receive  payment  and  to  enter 
satisfaction:  Extended  note  to  Clat-k  v.  Randall,  7(>  Am.  Dec.  260. 

Execution  Sale  under  Satisfied  Judgment. — Oae  whose  land  has  been 
levied  on  and  sold  under  a  judgment  which  has,  in  fact,  been  paid,  though 
not  satisfied  of  record,  may  treat  the  sale  as  void  and  recover  the  land,  or, 
at  his  election,  may  waive  the  invalidity  of  the  sale  and  sue  the  execution 
creditor  for  the  value  of  the  land:  Poj»  v.  Benater,  42  Neb.  304;  47  Am.  St. 
Kep.  703,  and  note  with  the  cases  collected. 
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[90  Iowa,  709.] 

Insurance — Occupanct. — The  words  "vacant  and  unoccupied"  in  an  in- 
surance policy  must  be  construed  with  reference  to  the  kind  and  adap< 
tibility  of  the  structure  or  building  insured. 

Insurance, — Occupancy  Implies  Actual  Use  of  a  dwelling-house  aa  such, 
and  an  insurer  has  a  right,  under  a  policy  employing  such  word,  to  the 
care  and  supervision  of  the  insured  premises  involved  in  such  an  occu- 
pancy. 

Insurance — Occupancy. — The  mere  use  of  a  store  building  as  a  place  in 
which  to  store  a  few  articles  of  personal  property,  no  other  business 
being  carried  on  therein,  renders  the  building  "  vacant  and  unoccu- 
pied" within  the  meaning  of  those  words  as  used  in  an  insurance  policy. 

IN.SURANCE — Occupancy  of  Premises. — An  insured  building  ased  by  a 
tenant  as  a  store  and  cigar  factory  is  rendered  "vacant  and  unoccu- 
pied" within  the  meaning  of  those  words  as  used  as  a  condition  in  the 
policy  of  insurance,  when  the  tenant,  upon  the  expiration  of  his  lease, 
removes  himself  and  most  of  his  stock  from  the  building,  leaving 
therein  only  a  counter  for  sale  and  a  few  articles  belonging  to  himself 
and  another  stored  there  without  the  knowledge  or  consent  of  the  land- 
lord, and  retains  a  key  to  the  premises  in  order  to  show  intending  pur- 
chasers the  counter  while  the  landlord  is  seeking  another  tenant. 

Iksubance— Occupancy  of  Premises, — Altering  and  repairing  an  unoccu- 
pied building  does  not  constitute  an  occupancy  under  an  insurance  policy 
providing  that  the  premises  shall  not  become  vacant  and  unoccupied, 
and  that  mechanics  may  be  employed  for  a  certain  number  of  days  for 
the  purpose  of  making  alterations  and  repairs  in  the  insured  premises. 

Vkedict.— If  the  Jury  Iqnorb  and  Disregard  P&ofsb  Imstruotiomi 
given,  the  verdict  may  be  set  aside. 
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J.  C.  Davis,  for  the  appellant. 
J.  F.  Smith,  for  the  appellee. 

""^^  KiNNE,  J.  The  defendant  company  issued  to  the 
plaintiff  its  policy  of  insurance  for  the  sum  of  five  '*• 
hundred  dollars  on  a  frame  store  building  in  the  city  of 
Keokuk,  Iowa.  The  policy  insured  the  property  against  loss 
by  fire  from  September  4,  1890,  to  the  fourth  day  of  Septem- 
ber, 1891.  On  March  29,  1891,  the  property  was  partially 
destroyed  by  fire.  The  plaintiff  brings  this  action  to  recover, 
claiming  that  the  loss  is  total.  The  defendant  pleads  a  pro- 
vision in  the  policy  that  if  the  premises  "  be  or  become  va- 
cant or  unoccupied,  and  remain  so  for  ten  days,"  the  policy 
shall  be  void.  It  alleges  that  for  more  than  ten  days  imme- 
diately prior  to  the  fire  said  premises  had  become  and  re- 
mained vacant  and  unoccupied.  It  also  claims  that  the 
insured  property  was  only  damaged  to  the  amount  of  two 
hundred  dollars.  Other  issues  were  presented,  as  to  which 
no  question  is  now  made,  and  they  need  not  be  stated. 

1.  The  provision  of  the  policy  on  which  the  defense  is 
chiefly  based  ia:  "This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added  hereto,  shall 
be  void  if  a  building  herein  described,  whether  intended  for 
occupancy  by  owner  or  tenant,  be  or  become  vacant  or  un- 
occupied, and  remain  so  for  ten  days."  It  becomes  neces- 
sary, therefore,  to  determine  when,  in  legal  contemplation,  a 
building  may  be  said  to  be  "  vacant  or  unoccupied,"  within 
the  meaning  of  these  words  as  used  in  the  policy.  At  the 
outset  it  will  be  well  to  bear  in  mind  that,  in  order  to  avoid 
liability  under  this  clause  of  the  policy,  it  is  not  incumbent 
on  the  defendant  to  show  that  both  conditions  existed  for  the 
ten  days  immediately  preceding  the  fire.  It  is  sufiicient, 
under  this  provision  of  the  policy,  to  defeat  liability,  if  the 
building  was  either  vacant  or  unoccupied  for  the  required 
time,  in  the  absence  of  other  provisions  indorsed  upon  or 
added  to  the  policy. 

A  learned  writer  has  said  that  the  words  "vacant  and  unoc- 
cupied" are  not  synonymous;  that  "vacant"  means  empty  of 
everything  but  air,  and  that  occupied  "  ■"*  means  that  no  one 
has  the  actual  use  or  possession  of  the  premises;  and  it  is  fur- 
ther said  that  the  words  must  be  construed  with  reference  to 
the  kind  of  structure  or  building  insured :  1  May  on  Insurance, 
fiec.  249  a.    It  occurs  to  us  that  these  words  must  also  be  con- 
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Btrued  in  view  of  the  uses  and  purposes  for  which  the  build- 
ing is  adapted;  that  is,  as  to  whether  it  is  so  built  and 
arranged  as  to  be  used  as  a  dwelling-house,  or  a  store  build- 
ing, or  a  schoolhouse,  or  a  structure  fitted  and  adapted  for 
use  for  some  other  purpose.  Webster  defines  "vacant"  as 
being  "deprived  of  its  contents;  not  filled;  empty."  The 
same  authority  defines  "occupy"  thus:  "To  take  or  hold 
possession  of;  or  hold  or  keep  for  use;  to  possess."  Another 
definition  is:  "To  hold  possession;  to  be  an  occupant."  It 
is  said  that  occupancy  implies  an  actual  use  of  a  dwelling- 
house  as  a  dwelling  place;  that  the  insurer  has  a  right,  by 
the  terms  of  such  a  policy,  to  the  care  and  supervision  which 
would  be  involved  in  such  an  occupancy:  Bonenfant  v.  Amer- 
ican Fire  Ins.  Co.,  76  Mich.  653;  Shackelton  v.  Sun  Fire  Office^ 
55  Mich.  288;  54  Am.  Rep,  379;  Ashworth  v.  Builders*  etc.  Ins. 
Co.,  112  Mass.  422;  17  Am.  Kep.  117.  Weidert  v.  State  In$. 
Co.,  19  Or.  261,  20  Am.  St.  Rep.  809,  was  a  case  of  insurance 
of  a  dwelling-house,  where  the  policy  contained  a  "vacant" 
or  "  unoccupied "  clause.  It  appeared  that  the  plaintifiT 
moved  out  of  the  house  about  March  20th;  that  on  the  next 
day  one  McNett  moved  in,  and  remained  until  the  twentieth 
day  of  June;  and,  after  that  time,  and  up  to  the  time  of  th« 
fire,  the  plaintiflF  or  his  hired  man  visited  the  house  daily, 
and  that  some  of  the  members  of  his  family  were  at  the 
house  every  day.  It  was  held  that  the  house  was  vacant  and 
unoccupied.  In  Keith  v.  Quincy  etc.  Ins.  Co.,  10  Allen,  228i 
the  court  held  that  the  fact  that  tools  remained  in  a  shop, 
and  that  it  was  visited  daily  by  the  son  of  the  insured,  did 
not  constitute  occupancy;  that  the  policy  contemplated  ''*• 
some  practical  use  of  the  building.  In  Corrigan  v.  Con- 
necticut Fire  Ins.  Co.,  122  Mass.  298,  the  occupant  of  the  house 
had  moved  out,  leaving  in  it  some  of  his  furniture  and  re- 
taining the  key;  and  the  premises  were  held  to  be  unoccu- 
pied. In  Herrman  v.  Merchants^  Ins.  Co.,  81  N.  Y.  184,  37 
Am.  Rep.  488,  it  was  held  that  a  dwelling-house  was  unoccu- 
pied when  no  one  lived  in  it;  and  in  Herrman  v.  Adriatic 
F.  Ins.  Co.,  85  N.  Y.  163,  39  Am.  Rep.  644,  the  holding  was 
that  occupancy  contemplated  the  use  of  a  house  by  human 
beings  as  their  customary  place  of  abode.  In  Cook  v.  Con- 
tinental Ins.  Co.,  70  Mo.  610,  35  Am.  Rep.  438,  the  insured 
had  moved  out  of  the  house,  leaving  some  furniture,  and 
leaving  a  man  in  possession  of  the  house  and  to  sleep  therein. 
He  abandoned  it,  and  afterward  the  house  was  burned,  no 
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one  being  then  tliere.  It  was  held  that  it  was  unoccupied. 
In  Watertown  F.  Ins.  Co.  v.  Cherry,  84  Va.  72,  the  premises 
insured  consisted,  in  part,  of  a  dwelling-house.  The  evidence 
showed  that  the  insured  had  moved  out  of  the  house;  that  it 
was  not  in  use,  except  that  a  party  had  put  some  fodder  in 
the  outbuildings;  and  the  buildings  were  occasionally  visited 
by  a  resident  of  the  neighborhood,  who  had  the  key.  The 
building  was  held  to  be  vacant  and  unoccupied. 

In  Hatpin  v.  Pheniz  Ins.  Co.,  118  N.  Y.  165,  it  was  held 
that  a  building  used  as  a  morocco  factory,  and  which  was 
unused  for  about  six  months  prior  to  the  fire,  was  unoccupied 
within  the  meaning  and  contemplation  of  the  parties,  even 
though  all  the  machinery  remained  in  the  building,  and  it 
was  closed  and  locked  and  in  the  hands  of  the  plaintiff's 
agent  for  rent,  and  he  visited  it  frequently.  The  court  said 
"that  to  constitute  occupancy  of  a  building  used  for 
manufacturing  purposes  there  must  be  some  use  or  employ- 
ment of    the    property.     Its    use    as    a    place    of    storage 

merely  is  not  sufficient The  insurer  has  a  right,  by 

the  terms  of  the  policy,  to  the  care  and  supervision  '** 
which  is  involved  in  the  use  of  the  property  contemplated 
by  the  parties  at  the  time  of  entering  into  the  contract."  In 
Continental  Ins.  Co.  v.  Kyle,  124  Ind.  132,  19  Am.  St.  Rep. 
77,  a  tenant  moved  out  of  an  insured  dwelling-house  March 
26th,  after  which  one  who  had  previously  engaged  the  house 
made  some  repairs  thereon,  and  kept  in  the  house  some 
planes,  and  on  March  30th  put  some  hay  in  the  stable,  and 
buried  some  potatoes  on  the  premises,  intending  to  move  in 
on  April  1st.  March  31st  the  house  was  destroyed  by  fire, 
and  it  was  held  that  a  policy  conditioned  against  the  prem- 
ises becoming  "vacant  or  unoccupied"  was  avoided.  In 
American  Ins.  Co.  v.  Padfield,  78  111.  169,  it  is  said:  "A  fair 
construction  of  the  language  '  vacant  and  unoccupied'  is  that 
it  should  be  without  an  occupant — without  any  person  living 
in  it."  In  Ashworth  v.  Builders*  etc.  Ins.  Co.,  112  Mass.  422, 
17  Am.  Rep.  117,  it  is  said:  "Occupancy,  as  applied  to  such 
buildings  [dwelling-house  and  barn],  implies  an  actual  use 
of  the  house  as  a  dwelling  place,  and  such  use  of  the  barn  as 
is  ordinarily  incident  to  a  barn  belonging  to  an  occupfed 
house,  or  at  least  something  more  than  a  use  of  it  for  stor- 
age." In  Insurance  Co.  v.  Wells,  42  Ohio  St.  519,  the  tenant 
moved  out  with  no  intention  of  returning,  leaving  in  the 
premises  a  barrel  of  corn  and  a  coal  oil  can.     On  the  follow- 


472  LiMBURQ  V.  German  Fire  Insurance  Co.      [Iowa, 

ing  night  the  huilJing  hurned.  It  was  held  that  it  was  va- 
cant or  unoccupied.  In  Sleeper  v.  New  Hampshire  F.  Ins.  Co.^ 
56  N.  H.  401,  the  occupant  of  the  house  removed  to  another 
town,  taking  his  family,  their  wearing  apparel,  and  part  of 
their  furniture.  It  was  held  that  the  building  was  vacant 
and  unoccupied,  even  though  he  may  have  intended  to  return 
in  eight  or  ten  months,  and  left  in  the  house  a  few  articles 
not  necessary  for  his  present  use.  In  Moore  v.  Phoenix  Ins- 
Co.,  64  N.  H.  140,  10  Am.  St.  Rep.  384,  it  is  held  that  the 
premises  were  vacant  and  unoccupied  where  the  occupant 
had  removed  therefrom,  though  a  little  furniture  was  left  in 
the  house;  and  it  '**  is  also  held  that  the  terms  "vacancy" 
and  "  nonoccupancy"  are  used  interchangeably,  and  as  equiv- 
alent in  meaning.  In  Dennison  v.  Phoenix  Ins.  Co.,  52  Iowa, 
457,  a  building  used  as  a  boarding-house  and  hotel,  which 
had  been  vacated  by  a  tenant,  and  stood  awaiting  another 
occupant,  was  held  vacant  and  unoccupied.  In  Feshe  v. 
Council  Bluffs  Ins.  Co.,  74  Iowa,  676,  the  tenant  moved  out  of 
a  dwelling-house  on  September  26th,  and  it  was  burned  Octo- 
ber 1st  following.  The  owner  lived  a  mile  and  a  half  away, 
and  spent  a  part  of  each  intervening  day  in  examining  and 
cleaning  the  house,  but  did  not  sleep  there  nights.  Her 
father,  who  lived  near  the  insured  premises,  left  an  ax  and 
grub  hoe  in  the  house  at  night;  otherwise  it  was  not  occu- 
pied. It  was  held  that  to  all  intents  and  purposes  the  house 
was  vacant  and  unoccupied.  It  was  said:  "There  was  noth- 
ing left  or  placed  in  the  house  which  indicated  an  intent  to 
occupy  it  as  a  dwelling  at  any  time.  It  is  true  it  had  been 
rented,  and  a  tenant  expected  to  take  possession  in  about  two 
weeks  subsequent  to  the  fire;  but  this  is  immaterial."  In 
Snyder  v.  Fireman's  Fund  Ins.  Co.,  78  Iowa,  146,  the  tenant 
had  moved  everything  out  of  the  insured  dwelling-house, 
except  some  trumpery,  a  box  or  barrel,  a  crosscut  saw,  a  pair 
of  skates,  and  did  not  expect  to  return,  and  there  was  no  evi- 
dence touching  its  future  occupancy.  The  house  was  de- 
stroyed by  fire  the  next  morning.  Carpenters  had  been  at 
work  repairing  it.  It  was  held  vacant  or  unoccupied.  In 
Sexton  V.  Hawkeye  Ins.  Co.,  69  Iowa,  99,  the  dwelling-house 
had  been  vacated  by  the  tenant  about  three  months  prior  to 
the  fire.  He  had  left  therein  two  or  three  jars,  and  two  large 
four  or  five  gallon  jars,  and  a  molasses  keg,  and  a  table.  It 
appears  also  that  plaintifif  had  in  the  house  some  tools  and 
other  things.     It  was  held  that  the  articles  in  the  house  did 
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not  constitute  an  occupancy,  and  that  a  verdict  was  properly 
directed  for  defendant. 

Appellee  relies  upon  and  cites  many  cases,  among  ''*• 
which  we  specially  refer  to  the  following:  McMurray  v.  Cap- 
ital Ins.  Co.,  87  Iowa,  453,  was  a  case  where  a  dwelling-house 
was  insured,  and  it  was  claimed  that  the  premises  had  become 
vacant  and  unoccupied.  The  facts  were  that  the  insured  had 
been  away  for  several  months,  working  at  his  trade.  His 
wife  and  children  were  away  temporarily  on  a  visit  to  her 
parents.  The  house  remained  the  home.  None  of  the  furni- 
ture had  been  removed.  There  was  no  intention  to  abandon 
it  as  a  place  of  residence.  The  absence  was  for  a  temporary 
purpose  only.  In  Eddy  v.  Hawkeye  Ins.  Co.,  70  Iowa,  472,  59 
Am.  Rep.  444,  the  tenant  had  removed  from  the  house  on 
Tuesday.  The  fire  occurred  the  following  Friday.  The 
plaintiff  was  residing  in  another  house  on  another  part  of  the 
farm;  and  on  the  morning  after  the  tenant  moved  out,  the 
plaintiff  took  possession  of  the  house,  cleaned  it,  and  prepared 
to  move  in.  Before  the  fire  the  plaintiff  had  in  part  moved 
in,  had  placed  therein  carpets,  bedding  and  bedsteads,  cans 
of  fruit,  chairs,  pictures,  mirrors,  stoves,  clothing,  dishes,  and 
a  table,  and  expected  to  be  there  to  remain  on  Saturday';  and 
it  was  held  that  the  house  was  not  vacant  or  unoccupied. 
In  Doud  V.  Citizens'  Ins.  Co.,  141  Pa.  St.  47,  23  Am.  St.  Rep. 
263,  the  provision  in  the  policy  was,  '*  if  the  premises  insured 
be  vacated."  The  tenant  moved  out,  and  on  the  following 
day  the  owner  was  at  the  house  all  day,  and  then  left  and 
began  packing  up  preparatory  to  moving  into  the  house  her- 
self, and  in  fact  had  placed  some  things  in  the  house.  She 
wac  held  to  be  in  possession,  and  that  the  house  had  not  been 
vacated.  Roe  v.  Dwelling  House  Ins.  Co.,  149  Pa.  St.  94,  34 
Am.  St.  Rep.  595,  was  like  the  Doud  case  in  its  facts.  In 
Home  Ins.  Co.  v.  Wood,  47  Kan.  521,  it  was  claimed  that  the 
house  was  unoccupied  within  the  meaning  of  the  policy. 
The  jury  found  that  the  plaintiff's  family  was  residing  in  the 
house  at  the  time  it  was  burned,  but  were  temporarily  absent. 
The  evidence  showed  that  the  household  goods  were  all  in  the 
'*•  house;  that  some  of  them  had  been  packed;  that  the 
plaintiff  stayed  in  the  house  every  night  until  five  days  before 
the  fire,  and  thereafter  slept  at  another  place,  because  he  was 
ill;  that  he  was  at  the  house  every  day  up  to  the  day  of  the 
fire.  The  court,  while  expressing  doubts  as  to  whether  the 
building  was  occupied,  held  that,  as  the  jury  had  so  found, 
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and  there  was  evidence  to  sustain  their  finding,  it  would  not 
disturb  the  verdict.  In  Burlington  Ins.  Co.  v.  Brockway,  138 
111.  644,  the  property  was  a  building  occupied  by  the  assured 
as  a  dwelling  and  storeroom.  The  policy  contained  a  pro- 
vision like  that  in  the  case  at  bar.  The  insured  ceased  to 
occupy  the  dwelling  part  of  the  building,  but  did  occupy  the 
store  up  to  the  time  of  the  fire.  The  company  contended 
that  a  failure  to  occupy  the  whole  building  avoided  the  policy. 
The  court  held  that  the  occupancy  of  the  store  portion  of  the 
building  was  an  occupancy  under  the  terms  of  the  policy. 
In  Traders'  Ins.  Co.  v.  Race,  142  111.  338,  the  court  held  that, 
by  reason  of  special  provisions  in  the  policy,  the  trustee 
therein  mentioned,  or  the  mortgagee,  was  not  affected  by  a 
violation  of  the  conditions  of  the  policy  by  the  assured  as  to 
nonoccupancy;  and,  further,  as  the  proceeding  was  in  equity, 
which  will  not  enforce  a  penalty  or  forfeiture,  that  the  com- 
pany must  show  that  the  vacancy  or  nonoccupancy  in  some 
degree  contributed  toward  causing  the  fire.  In  Traders'  Ins. 
Co.  v.Race,  29  N.  E.  Rep.  846  (111.,  June  18,  1892),  the  insured 
had  moved  furniture  in  the  house,  and  from  that  and  other 
circumstances  the  court  held  it  was  not  vacant  and  un- 
occupied. 

It  will  be  observed  that  few,  if  any,  of  the  cases  relied  upon 
by  the  appellee  sustain  his  contention  that  the  premises  in 
controversy  were  occupied  within  the  meaning  of  that  word  as 
used  in  policies  of  insurance.  Facts  touching  vacancy  or  oc- 
cupancy differ  in  each  case  presented;  hence  each  case  must 
be  determined  upon  its  own  peculiar  facts.  It  must  be  con- 
ceded, also,  that  '*'  the  decisions  of  courts  are  not  always 
in  harmony  where  the  facts  are  substantially  the  same.  It 
will  serve  no  useful  purpose  to  further  review  the  authorities. 
From  them  may  be  deduced  certain  rules  or  principles  appli- 
cable to  cases  like  that  at  bar.  We  must,  in  construing  tho 
meaning  of  the  words,  *'  be  or  become  vacant  or  unoccupied," 
have  in  view  not  only  the  technical  meaning  of  the  words, 
but  the  uses  for  which  the  property  is  adapted,  which  must 
have  been  in  contemplation  of  the  parties  when  they  entered 
into  the  contract.  Again,  mere  use  of  a  store  building  as  a 
place  in  which  a  few  articles  may  be  left,  no  business  being 
carried  on  therein,  and  the  premises  not  being  so  used  as  to 
in  any  wise  insure  for  them  the  care,  watchfulness,  and  pro- 
tection from  danger  to  exposure  to  fire  which  must  have  been 
in  contemplation  of  the  parties  to  the  contract,  in  view  of  the 
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adaptability  of  the  building  for  certain  uses  only,  cannot  be 
deemed  an  occupancy.  To  prevent  a  policy  from  being 
avoided  for  vacancy  or  unoccupancy  in  such  a  case,  the  use 
and  occupancy  must  be  of  such  a  character  as  ordinarily  per- 
tains to  a  building  adapted  for  such  purposes.  A  mere  stor- 
age of  property  therein,  which  does  not  involve  the  care  and 
watchfulness  which  the  policy  holder  owes  to  the  insurer,  will 
not  suffice  to  constitute  occupancy. 

The  undisputed  facts  in  the  case  at  bar  are,  that  the  in- 
sured property  was  a  two-story  building,  the  lower  story 
being  adapted  and  used  for  a  storeroom,  with  access  there- 
from to  the  story  above.  There  was  no  means  of  access  to 
the  upper  story,  except  by  going  through  the  storeroom. 
When  the  policy  issued,  the  building  was  occupied  by  one 
Reimbold  as  a  tenant  of  the  plaintiflF.  He  had  a  cigar  store 
in  the  front  part  of  the  building  downstairs,  and  a  cigar  man- 
ufactory in  the  rear  part.  There  were  two  rooms  upstairs 
which  seem  to  have  been  but  little  used  by  the  tenant.  His 
lease  expired  on  March  11, 1891.  He  moved  his  stock  out  '** 
of  the  building  on  March  7th,  and  on  the  same  day  he  had  his 
government  license  transferred  to  permit  his  carrying  on  bus- 
iness in  the  building  to  which  he  had  moved.  He  had  a 
policy  of  insurance  upon  his  stock  and  tools  used  in  his 
business.  This  he  had  properly  transferred  on  March  6th. 
When  he  moved  out  on  March  7th,  he  left  in  the  building 
one  counter,  which  he  did  not  intend  to  move,  but  wanted  to 
sell,  some  shelving,  and  some  leaf  tobacco  in  an  upper 
room.  All  these  articles  he  had  taken  from  the  building 
prior  to  March  20th,  except  the  counter,  and  he  thinks 
he  had  them  all  out,  except  the  counter,  before  the  18th 
of  March.  The  counter  remained  in  the  building  and  was 
burned.  The  fire  occurred  on  March  29th.  The  tenant, 
when  he  went  out,  or  at  least  by  March  11th,  gave  one  key 
to  the  building  to  the  agent  of  the  insured,  and  retained  the 
other.  He  retained  the  key  so  that  he  might  show  intend- 
ing purchasers  the  counter  which  he  had  left  there.  He 
exercised  no  control  over  the  property  after  his  lease  ex- 
pired. During  the  continuance  of  his  tenancy  he  had  given 
one  Masterson,  a  saloon-keeper,  the  right  to  store  some  liq- 
uors in  one  of  the  upper  rooms,  for  which  Masterson  was  to 
pay  him  two  dollars  per  month.  He  had  given  Masterson 
no  authority  to  thus  use  the  upper  room  after  his  own  lease 
expired.    Mastersou's  place  of  business  was  two  or  three  doors 
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from  this  building.  He  never  used  any  part  of  this  building 
as  a  storeroom  to  do  business  in.  He  simply  kept  a  few  bottles 
of  liquor  upstairs  there,  and,  as  he  needed  a  fresh  supply  in 
his  saloon,  he  would  come  there  and  get  it.  He  did  not  come 
there  frequently,  only  occasionally.  He  had  in  the  building, 
within  ten  days  before  the  fire,  one  or  two  bottles  of  brandy, 
one  or  two  jugs  of  whisky,  some  bottles  of  whisky,  and  a 
couple  of  boxes  of  wine,  and  some  bottles.  It  does  not  ap- 
pear that  Masterson  had  any  key  to  the  building  after  March 
11th,  or  that  he  was  allowed  any  means  of  access  to  his  '*• 
goods.  He  had  no  lease  from  the  plaintiff.  He  was  not  thus 
occupying  or  using  this  upper  room,  after  the  tenant  moved 
out,  by  reason  of  any  arrangement  with  plaintiff,  so  far  as  the 
record  shows.  Nor  does  it  appear  that  his  use  of  this  room 
was  known  to  the  plaintiff.  The  plaintiff's  agent  had  rented 
the  building  to  a  new  tenant,  who  was  to  move  in  on  March 
18th,  but  failed  to  do  so.  At  the  time  of  the  fire  there  was 
no  certainty  as  to  when,  if  at  all,  the  building  would  be  oc- 
cupied. Certain  repairs  had  been  made  in  anticipation  of 
the  occupancy  of  the  tenant  who  was  to  move  in,  and  failed 
to  do  so.  The  plaintiff's  agent  testified  that  at  the  time  of 
the  fire  the  plaintiff  was  not  in  any  way  occupying  the  build- 
ing, and  had  no  tenant  in  there.  The  plaintiff's  agent  was 
frequently  in  the  storeroom,  painting  and  papering  and 
scrubbing  it  out,  prior  to  the  fire.  Do  these  facts  show  occu- 
pancy? We  think  not.  The  tenant  who  was  to  occupy  more 
than  ten  days  prior  to  the  fire  had  failed  to  come.  No  other 
tenant  had  been  found.  The  premises  were  not  used  for  the 
purpose  of  carrying  on  business  therein  for  more  than  fifteen 
days  preceding  the  fire.  They  stood  awaiting  a  tenant.  There 
is  nothing  to  show  that  the  plaintiff  would  ever  be  able  to 
rent  the  premises.  There  was  absolutely  no  use  made  of  the 
building  whatever  for  the  ten  days  preceding  the  fire,  except 
that  the  counter  of  the  late  tenant  was  in  there  and  the  Mas- 
terson liquors,  before  mentioned.  The  parties,  when  they 
entered  into  the  contract  of  insurance,  did  not  contemplate 
that  the  property  would  be  treated  as  occupied  if  an  outgoing 
tenant  left  an  old  counter  in  the  building,  nor  if  some  one 
unknown  to  the  plaintiff  stored  a  few  bottles  of  liquor  there. 
Such  use,  if  it  can  be  dignified  into  a  use,  of  the  building, 
insured  to  it  practically  no  care  and  protection  whatever. 
Such  a  use,  to  our  minds,  falls  far  short  of  a  compliance  with 
the  terms  of  the  contract.    That  contemplated  the  use  inci- 
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dent  to  a  store,  ''*®  and  such  a  use  would  carry  with  it  & 
large  degree  of  protection  to  the  property,  which  was  not 
essential  or  possible  under  the  facts  as  they  appear  here. 
The  building  was  vacant  or  unoccupied  for  more  than  ten 
days  prior  to  the  fire.  Counsel  for  the  appellee  seem  to  think 
that  to  hold  the  parties  to  the  contract  which  they  have  vol- 
untarily entered  into,  and  in  the  absence  of  fraud,  is  tech- 
nical. We  cannot  change  or  ignore  the  agreement  of  the 
parties.  We  cannot  make  a  new  one  for  them,  but  we  must 
construe  their  agreement  as  we  find  it. 

2.  The  appellee  contends  that,  as  the  policy  provides  that 
mechanics  may  be  employed  in  the  building,  altering  or  re- 
pairing it,  for  not  more  than  fifteen  days  at  any  one  time, 
and  it  was  being  repaired,  that  should  be  considered  as  an 
occupancy  within  the  terms  of  the  policy.  We  do  not  think 
BO.  The  repairs  might  be  made  while  the  building  was  occu- 
pied. Again,  it  is  not  shown  that  these  repairs  continued  up 
to  within  ten  days  before  the  fire.  The  provision  of  the  policy 
does  not  indicate  that  it  was  in  the  contemplation  of  the  par- 
ties that  there  should  be  no  occupancy  of  the  premises  while 
repairs  were  being  made.  As  the  point  is  not  pressed  with  any 
apparent  confidence,  we  need  give  it  no  further  consideration* 

3.  Under  the  instructions  of  the  court  the  jury  should  have 
found  for  the  defendant.  Indeed,  under  the  undisputed 
facts,  there  was  no  such  occupancy  as  the  policy  contem- 
plated, and  hence  the  court  would  have  been  justified  in  di- 
recting a  verdict  for  the  defendant. 

4.  The  jury  were  told  by  the  court  in  an  instruction  that, 
if  they  found  that  the  building  was  not  totally  destroyed,  and 
it  could  be  repaired  at  an  expense  of  two  hundred  to  two 
hundred  and  fifty  dollars,  then  the  plaintiffs  damages  would 
be  limited  to  the  amount  it  would  have  cost  to  repair  said 
building,  and  put  the  same  '**  in  as  good  condition  as  be- 
fore the  fire  occurred,  with  six  per  cent  interest  per  annum 
thereon.  Under  the  provisions  of  the  policy  this  instruction 
was  proper,  and,  whether  it  was  so  or  not,  the  jury  were 
bound  to  follow  it.  The  undisputed  evidence  was  that  for 
two  hundred  and  fifty  dollars  the  building  could  have  been 
made  as  good  as  it  was  before  the  fire.  The  jury  disregarded 
the  court's  instruction  and  found  for  the  plaintiflF  for  the  full 
amount  of  the  policy,  with  interest.  The  court  should  have 
Bet  the  verdict  aside  for  the  reasons  given. 

Reversed. 
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Insuran'ck— OccuPANcr— CoNSTRncriox. — A  condition  in  a  policy  of  fire 
insurance  avoiding  it  in  case  the  premises  become  "vacant and  unoccupied," 
is  to  be  construed  in  view  of  the  situation  and  character  of  the  property  in. 
sured,  and  the  ordinary  incidents  and  contingencies  affecting  the  use  to  which 
it,  an<l  other  property  of  like  character  similarly  situated,  is  subject:  Whitney 
r.  Black  River  In$.  Co.,  72  N.  Y.  117;  28  Am.  Rep.  116,  and  note;  Conti- 
n^'ntal  fns.  Co.  r.  Kyle,  124  Ind.  132;  19  Am.  St.  Rep.  77,  and  note. 

Insuranck — Occupancy — Dwklltnq-hoosk. — Where  a  policy  of  insnr- 
ance  on  a  dwelling-house  contains  a  provision  that  the  policy  shall  become 
suspended  if  the  property  becomes  vacant  or  unoccupied,  "  occupied"  within 
the  meaning  of  the  policy,  means  that  the  dwelling-house  must  be  used  by 
human  beings  as  their  place  of  abode:  Weidert  v.  State  Ina.  Co.,  19  Or.  261; 
20  Am.  St.  Rep.  809,  and  note.  See,  especially,  the  extended  note  to  Moon 
T.  Pluxnix  Ina.  Co.,  10  Am.  St.  Rep.  392. 

Insurance — Vacant  Premises. — An  insured  building  is  "unoccupied" 
within  the  meaning  of  an  insurance  policy  stipulating  that  it  shall  be  void 
if  the  premises  are  "  vacant  and  unoccupied"  for  a  certain  length  of  time,  in 
a  case  where  the  tenant  who  occupies  the  building  as  a  store  closes  and  aban- 
dons it  before  the  end  of  the  term,  leaving  therein  only  a  small  amonnt  of 
merchandise  of  nominal  value,  although  he  retains  the  key  to  the  building 
at  the  request  of  the  insured:  Horn*  Inn.  Co.  v.  Scale$,  71  Miss.  975;  43  Am. 
St.  Rep.  512,  and  note;  bat  compare  Liverpool  etc  Ina.  Co.  v.  Buckataff,  38 
Neb.  146;  41  Am.  St.  Rep.  724,  and  note.  See,  also,  tha  extended  not*  U 
Mo(yrt  r.  Phcenix  Ina.  Co.,  10  Am.  St.  Rep.  393. 
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CooHEANB  V.  Mayor  op  Frostburq. 

[81  Maryland,  54.] 

MnNiciPAL  Corporations— Animals  Running  at  Large. — A  mnnioipal- 
ity  having  power  to  ordain  and  enforce  ordinances  necessary  for  ths 
peace,  good  order,  health,  and  safety  of  the  town,  and  of  the  people 
and  property  therein,  can,  by  ordinance,  restrain  domestic  animals  from 
running  at  large.  The  withholding  of  this  power  from  the  municipal- 
ity is  not  inferable  from  the  fact  that  in  the  charter  of  other  municipal- 
ities it  is  granted  in  express  terms. 

Municipal  Corporation  —  Liability  op  for  Failing  to  Exeroisi  Its 
Powers. — A  municipality  having  power  to  restrain  the  running  of 
domestic  animals  at  large  in  its  streets,  and  which  fails  to  exercise  ita 
power,  is  answerable  in  damages  to  a  person  attacked  and  injured,  while 
walking  xlong  such  streets,  by  a  cow,  which  is  on  the  streets  by  the 
fault  of  its  owner,  and  which  the  municipality  could  have  prevented 
from  running  at  large  by  the  use  of  ordinary  care  and  diligence. 

Municipal  Corporations— Liability. — A  municipality  having  powers  to 
be  exercised  for  the  public  good  is  liable  for  its  failure  to  exercise  them 
to  any  person  who  has  received  substantial  damagea  therefrom,  and 
who  is  not  himself  in  fault. 

A  Municipality  la  not  Answerable  job  Injury  to  ▲  Human  Beino 
Inflicted  by  a  Domestic  Animal  running  at  large  on  the  public  streets, 
if  such  animal  was  at  the  place  where  it  inflicted  the  injury  for  so  short 
a  time  that  it  conld  not  have  been  discovered  by  the  municipal  officers 
by  the  use  of  reasonable  care  and  diligence  before  inflicting  the  injury. 

Robert  R.  Henderson  and  Benjamin  A,  Richmond,  for  the 
appellant. 

David  W.  Sloan  and  A.  A.  Doub,  for  the  appellee. 

••  Boyd,  J.  The  appellant  sued  the  appellee  for  injuriea 
Bustained  by  her  being  horned,  tossed,  thrown  down,  and 
trampled  upon  by  a  cow,  which  attacked  her  while  she  was 
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walking  along  a  lane  or  street  of  Frostburg.  The  defendant 
demurred  to  the  declaration,  and  the  demurrer  was  sustained 
by  the  court  below  and  judgment  entered  for  the  defendant. 
From  that  judgment  this  appeal  was  taken,  and  we  are  there- 
fore to  inquire  into  the  legal  sufficiency  of  the  declaration  and 
determine  whether  the  facts  therein  stated,  which  are  admitted 
by  the  demurrer,  give  the  plaintiff  a  right  of  action. 

It  is  alleged  that  the  defendant  was,  by  its  charter,  vested 
with  control  over  all  the  streets,  lanes,  and  alleys  of  Frost- 
burg, and  with  full  power  to  provide,  by  the  passage  and  en- 
forcement of  ordinances,  for  the  comfort,  good  order,  health, 
and  safety  of  all  the  inhabitants  of  said  town,  residing  within 
the  limits  and  passing  along  and  over  its  streets,  lanes,  and 
alleys,  and  with  power  to  prevent  and  remove  all  nuisances 
in  said  town,  and  to  shield  and  protect  said  inhabitants  there- 
from; ®®  that  the  said  town  is  laid  off  into  streets  and  alleys, 
contains  between  four  and  five  thousand  inhabitants,  and  is 
compactly  built,  so  that  there  is  a  great  deal  of  travel  and 
walking  on  said  streets  and  alleys. 

It  is  further  averred  that  large  numbers  of  horses,  cows, 
hogs,  and  horned  cattle  were  turned  loose  and  permitted  to 
run  at  large  upon  the  streets  unattended  during  the  day  and 
night,  by  means  of  which  "said  stock,  and  particularly  said 
cows  (they  being  armed  with  dangerous  horns  and  equipped 
with  annoying  bells),  became  a  common  nuisance,  and  a 
source  of  great  annoyance  and  danger  to  persons  passing 
along  said  streets  and  alleys,  and  particularly  so  as  to  women 
and  children,  who  were  attacked  and  frightened  by  said  stock, 
whereby  the  safety  and  comfort  of  the  inhabitants  and  the 
good  order  of  said  town  were  destroyed,  and  whereby  the  same 
became  and  (at  the  time  of  the  grievances  hereinafter  set  out) 
was  a  common  and  notorious  nuisance,  and  a  constant  source 
of  dangerous  discomfort  to  the  inhabitants  of  said  town." 

It  is  then  charged  that,  by  reason  of  the  powers  contained 
in  the  charter,  it  became  the  duty  of  the  defendant  to  pass 
and  enforce  ordinances  to  abate  and  prevent  said  nuisance, 
and  to  prevent  said  animals  from  running  at  large  and  require 
their  owners  to  keep  them  off  the  streets,  unless  attended  by 
some  person  in  charge  thereof;  but  that  the  defendant,  un- 
mindful of  its  duty,  negligently  and  wrongfully  failed  and 
refused  to  pass  any  such  ordinances  for  the  preventing  and 
abating  said  nuisance,  and  negligently,  willfully,  and  wrong- 
fully refused  to  take  any  steps  whatever  to  prevent  said  stock 
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and  troublesome  and  dangerous  animals  from  running  at  large 
on  said  streets,  and  that  while  said  nuisance  still  continued, 
plaintiff  was  walking  on  a  street  or  lane  of  said  city,  using 
due  care  and  caution,  and  was  attacked  by  one  of  the  said 
cows  and  horned  cattle  so  by  the  said  defendant  negligently 
and  wrongfully  allowed  and  permitted  to  be  at  large  upon, 
the  said  streets,  and  was  violently  horned,  tossed,  thrown,  and 
trampled  upon,  etc. 

•*  The  injuries  sustained  by  plaintiff  are  then  set  out  m 
detail,  showing  that  both  of  her  arms  were  broken,  her  side 
torn,  and  that  she  was  otherwise  seriously  and  permanently 
injured. 

If  the  defendant  can  be  held  responsible  in  any  case  to  one 
lawfully  using  its  streets  for  injuries  inflicted  by  a  cow  run- 
ning at  large,  the  allegations  in  this  declaration  are  certainly 
sufficient  to  entitle  the  plaintiff  to  recover,  if  she  can  sustain 
them  by  competent  proof.  In  determining  whether  the  de- 
fendant is  so  liable,  we  will  consider: 

1.  Has  the  mayor  and  city  council  of  Frostburg  power 
under  its  charter  to  prevent  stock  from  running  at  large  within 
the  corporate  limits?  2.  If  it  has  such  power,  what  are  the 
consequences  of  its  neglect  or  failure  to  do  so? 

Article  2  of  section  144  of  the  Code  of  Public  Local  Laws 
authorizes  the  mayor  and  city  council  of  Frostburg  to  pass 
such  ordinances,  not  contrary  to  law,  as  they  may  deem 
beneficial  to  the  town;  gives  them  power  to  remove  nuisances 
and  obstructions  upon  the  streets,  lanes,  and  alleys,  and  to 
ordain  and  enforce  all  ordinances,  rules,  and  regulations  nec- 
essary for  the  peace,  good  order,  health,  and  safety  of  the 
town  and  of  the  people  and  property  therein,  and  authorizes 
them  to  impose  fines,  forfeitures,  or  imprisonment  for  the 
violation  of  any  ordinances  of  the  town. 

These  powers  are  in  substance  the  same  as  those  of  the 
charter  of  the  city  of  Cumberland,  which  were  passed  upon 
in  the  case  of  Taylor  v.  Mayor,  64  Md.  68;  64  Am.  Rep.  759. 
This  court  there  held  that  the  defendant  was  authorized  and 
required  under  its  charter  to  prevent  persons  from  coasting 
on  the  streets,  if  it  could  do  so  by  ordinary  and  reasonable 
care  and  diligence,  and  declared  such  use  of  the  streets  to  be 
a  nuisance.  There  was  no  special  authority  given  in  the 
charter  of  Cumberland  to  prevent  coasting  on  the  streets,  but 
the  power  of  the  city  to  do  so  was  not  only  not  questioned, 
but  was  expressly  recognized  in  that  case.     If  a  municipality 
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can,  without  express  powers  in  its  charter,  •*  prohibit  the 
use  of  its  streets  for  coasting,  why  should  it  not  have  the 
power  to  prohibit  the  use  of  them  by  horses,  cows,  hogs,  and 
'horned  animals,  "during  both  the  night  and  in  daytime, 
«nd  at  all  times,  and  on  Sundays,"  as  it  is  alleged  in  the 
declaration,  especially  when  the  cows  are  "  armed  ;(vith  dan- 
gerous horns  and  equipped  with  annoying  bells?"  It  is 
difficult  to  imagine  a  condition  of  things  more  calculated  to 
injuriously  affect,  if  not  destroy,  "the  peace,  good  order, 
liealth,  and  safety  of  the  town  and  of  the  people  and  property 
therein  "  than  that  described  in  the  declaration. 

It  is  true  that  the  decisions  are  not  uniform  as  to  whether 
what  is  called  "  the  general  welfare  clause,"  usually  con- 
tained in  charters,  authorizes  municipal  corporations  to  re- 
strain domestic  animals  from  running  at  large,  but  many  of 
them  80  hold:  See  15  Am.  &  Eng.  Ency.  of  Law,  1188, 
and  note,  where  a  number  of  them  will  be  found  collected 
together. 

There  can  be  no  good  reason  assigned  why  it  should  not, 
unless  there  be  some  statute  law  or  some  other  provision  of 
the  charter  inconsistent  with  such  construction.  In  those 
cases  in  which  it  is  held  that  municipal  corporations  cannot^ 
without  special  authority,  pass  and  enforce  ordinances  of 
this  character,  it  will  generally  be  found,  upon  examination 
of  them,  that  it  is  by  reason  of  some  statute  or  other  special 
cause  that  would  not  apply  to  the  case  under  consideration. 
For  example,  in  the  case  of  Collins  v.  Hatch,  18  Ohio,  523,  51 
Am.  Dec.  465,  so  much  relied  on  by  the  learned  counsel  for 
the  appellee,  the  court  said  that  an  ordinance  to  restrain 
horses,  cattle,  swine,  etc.,  from  running  at  large  could  not  be 
adopted  under  the  general  welfare  clause,  as  it  would  be  in 
contravention  of  the  general  laws  of  that  state,  which  al- 
lowed such  animals  to  run  at  large.  Is  it  to  be  said  that 
the  owners  of  horses,  cows,  and  other  animals  can  turn 
them  loose  in  the  public  streets  of  a  town  such  as  described 
in  the  declaration,  and  the  authorities  have  no  means  to 
prevent  it,  unless  the  legislature  has  given  them  expresa 
*■  power?  It  is  not  necessary  to  determine  whether  domestic 
«nimals  can  be  impounded  and  forfeited  without  express 
authority  being  given  in  the  charter,  but  with  powers  as 
broad  as  those  in  the  charter  of  defendant,  there  would  seem 
to  be  no  valid  reason  why  it  could  not  pass  and  enforce  ordi- 
nances prohibiting  stock  from  running  at  large,  and  imposing 
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penalties  for  the  violation  of  them.  If  the  owners  of  cows 
and  horses  tied  them  along  the  public  streets  of  Frostburg, 
80  as  to  interfere  with  tlie  free  passage  of  people  having  the 
right  to  use  the  streets,  it  could  not  be  successfully  contended 
that  the  authorities  were  without  remedy.  Why,  then, 
should  they  be  permitted  to  turn  them  loose,  thereby  not 
only  obstructing  the  free  and  proper  use  of  the  streets,  but 
permitting  them  to  wander  over  the  sidewalks  to  frighten, 
and  possibly  injure  women,  and  children? 

It  was  contended  by  the  appellee  that  it  is  customary  in 
this  state  to  grant  special  powers  to  such  municipal  corpo- 
rations as  desired  to  prevent  stock  from  running  at  large, 
and  hence  when  it  is  omitted  from  a  charter,  the  presump- 
tion is  that  it  was  not  intended  by  the  legislature  that  such 
power  should  be  exercised.  We  do  not  think  that  such  a 
conclusion  can  properly  be  drawn.  Various  reasons  might 
be  given  for  such  omission.  Some  of  those  municipalities 
may  have  been  so  disturbed  by  animals  running  at  large, 
that  they  wanted  to  emphasize  that  power  to  restrain  them, 
or  they  may  have  thought  it  safest  to  include  such  powers  to 
avoid  any  question. 

In  the  brief  for  appellee  certain  towns  are  named  which 
have  the  power  expressly  granted  them  to  prevent  cattle 
from  running  at  large,  and  it  is  stated  that  Hagerstown,  Fred- 
erick, and  others  have  no  such  powers  conferred  on  them. 
It  would  seem  to  be  a  most  unreasonable  construction  to 
place  upon  the  action  of  the  legislature  to  say  that,  inasmuch 
as  it  has  granted  this  express  power  to  some  towns  of  the 
state,  but  has  omitted  it  in  the  charters  of  Hagerstown  and 
Frederick,  therefore,  these  two  cities,  which  are  among  the 
largest  in  the  state,  were  intended  by  the  ®*  legislature  to 
be  prohibited  from  exercising  such  powers.  There  may  be 
no  such  provision  in  the  charter  of  Baltimore  city,  yet  it 
would  scarcely  be  claimed  that  it  could  not  prohibit  stock 
from  running  at  large  under  the  general  powers  vested  in  it. 

The  object  of  such  a  provision,  as  the  general  welfare 
clause,  is  to  cover  those  cases  not  specifically  designated. 
It  would  be  impossible  to  enumerate  in  detail,  in  a  charter 
of  ordinary  length,  all  the  powers  that  a  corporation  could 
exercise.  The  very  effort  to  name  them  all  might  exclude 
some  that  were  omitted,  but  would  have  been  authorized 
under  the  general  welfare  clause  if  an  attempt  had  not  been 
made  to  itemize  them.     We  think  it  clear  that  the  defendant 


484  Cochrane  v.  Mayor  op  Fuostburo.     [Maryland, 

has  the  power  under  its  charter  to  pass  and  enforce  ordi- 
nances to  prevent  stock  from  running  at  large  within  its 
limits,  and  that  the  condition  of  affairs  described  in  the  dec- 
laration is  a  nuisance  of  such  character  as  should  be  abated 
for  the  peace,  good  order,  and  safety  of  the  people  and  prop- 
erty of  the  town. 

It  becomes  necessary,  therefore,  to  consider  the  second  in- 
quiry above  suggested,  namely,  What  are  the  consequences 
of  the  neglect  or  failure  of  the  defendant  to  exercise  its  pow- 
ers? We  have  been  referred  to  a  number  of  authorities  out- 
side of  this  state,  to  the  effect  that  a  municipality  is  not 
liable  for  the  injuries  sustained  by  reason  of  its  failure  to 
abate  a  nuisance,  although  it  has  power  to  do  so.  But  that 
is  no  longer  an  open  question  in  this  state.  It  was  said  in 
Mayor  etc.  y.  Marriott,  9  Md.  174,  66  Am.  Dec.  326,  that 
when  a  statute  conferred  a  power  upon  a  corporation  to  be 
exercised  for  the  public  good,  the  exercise  of  the  power  is  not 
merely  discretionary,  but  imperative,  and  the  words  "  power 
and  authority,"  in  such  case  may  be  construed  "  duty  and 
obligation."  It  was  there  held  thnt  the  city  of  Baltimore 
was  required  to  pass  ordinances  sufficient  to  reach  the  exi- 
gencies of  the  case,  and  was  bound  to  see  that  they  were  en- 
forced. Mason,  J.,  in  delivering  the  opinion  in  that  case, 
said:  "The  people  of  Baltimore,  in  accepting  the  privileges 
®*  and  advantages  conferred  by  their  charter,  took  them 
subject  to  the  burthens  and  restrictions  which  were  made  to 
accompany  them  under  the  same  charter.  One  of  those  bur- 
thens was  the  obligation  to  keep  the  city  free  from  nuisances. 
A  disregard  of  the  obligations  thus  imposed  would  be  at" 
tended  with  the  same  consequences  which  would  result  to 
the  individual  at  common  law,  were  he  to  disregard  his  ob- 
ligations to  the  community  in  these  particulars.  As  the 
duty  is  the  same  in  a  corporation  as  an  individual,  so  are 
the  consequences  the  same  for  its  disregard."  On  page  175 
the  court  quotes  with  approval  from  case  of  Pittsburg  v. 
Grier,  22  Pa.  St.  65,  60  Am.  Dec.  65,  that  "  It  is  no  matter 
whether  that  duty  (removing  a  nuisance)  remains  unper- 
formed, because  it  had  no  ordinances  on  the  subject,  or  be- 
cause, having  ordinances,  it  neglected  to  enforce  them.  The 
responsibilities  of  a  corporation  are  the  same  in  either  case." 

In  Taylor  v.  Mayor  etc.,  64  Md.  68,  54  Am.  Rep.  759,  it 
was  held  that  the  corporation  was  under  an  obligation  to  ex- 
ercise for  the  public  good  the  powers  conferred  on  it  by  its 
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charter,  to  prevent  nuisances  and  to  protect  persona  and 
property.  So,  whatever  may  be  the  law  elsewhere,  it  is  well 
settled  in  this  state  that  a  corporation,  having  such  powers, 
must  exercise  them,  and  is  ordinarily  liable  for  its  failure  to 
do  so  to  any  person  who  has  received  special  damage  there- 
from, who  is  not  himself  in  fault.  Of  course,  as  was  said  in 
Taylor  v.  Mayor  etc.,  64  Md,  G8,  54  Am.  Rep.  759,  if  it  use 
ordinary  and  reasonable  care  and  diligence  to  prevent  the 
nuisance,  its  duty  is  discharged  and  it  is  relieved  from  re- 
sponsibility, and  a  vigorous  effort  to  enforce  its  ordinance  on 
the  subject  would  fulfill  its  duty  in  tbis  respect. 

The  declaration  alleges  tbat  defendant  "negligently  and 
wrongfully  failed  and  refused  to  pass  any  such  ordinances 
for  preventing  and  abating  said  nuisance,  and  negligently, 
willfully,  and  wrongfully  refused  to  take  any  steps  whatever 
to  prevent  said  stock,  and  troublesome  and  dangerous  ani- 
mals from  running  at  large  on  said  street."  Now,  if  it  be 
true,  as  is  alleged  in  the  declaration  and  admitted  by  the 
demurrer,  that  women  and  cbildren  had  been  attacked  and 
*®  frightened  by  these  animals  thus  running  at  large  in  the 
streets,  it  would  seem  clear  that  it  was  the  duty  of  the  de- 
fendant to  take  some  steps  to  prevent  it.  It  is  certainly  its 
duty  to  prevent  such  a  condition  of  affairs  as  is  described  in 
the  declaration. 

But  the  main  difficulty  in  this  case  is  to  determine  how 
far  the  defendant  is  responsible  for  such  an  injury  as  that 
complained  of  by  plaintiff.  It  is  well  settled  that  the  owner 
of  a  domestic  animal  is  ordinarily  not  responsible  for  injuries 
inflicted  by  it,  unless  it  is  of  a  ferocious  or  vicious  disposi- 
tion, accustomed  to  bite  or  attack  mankind,  and  he  knows 
that  it  has  such  disposition  or  vicious  propensity.  "The 
gist  of  the  action  is  the  keeping  of  the  animal  after  knowl- 
edge of  its  mischievous  propensities,"  and  it  is  incumbent 
upon  the  owner  to  see  that  no  injury  is  done  by  it.  There  is 
another  class  of  cases  in  which  owners  have  been  held  liable, 
without  proving  knowledge  by  them,  on  the  ground  that  the 
animals  were  wrongfully  in  the  places  where  they  did  the 
mischief.  It  has,  for  example,  been  held  that  the  owner  of 
a  horse,  who  permits  it  to  go  at  large  in  the  streets  of  a  popu- 
lous city,  is  answerable  for  a  personal  injury  done  by  it  to  an 
individual  without  proof  that  he  knows  the  horse  is  vicious. 
The  owner  had  no  right  to  turn  the  horse  loose  in  the  streets: 
Goodman  v.  Gay^  15  Pa.  St.  188;  53  Am.  Dec.  589;  Decker  v. 
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Gammon,  44  Me.  322;  69  Am.  Dec.  99;  Dickson  v.  McCoy,  89 
N.  Y.  400;  Barnes  v.  Chapin,  4  Allen,  444;  81  Am.  Dec.  710. 
This  last  case  places  the  liability  on  the  ground  that  the 
owner  was  in  fault  in  permitting  his  mare  to  go  at  large  on  the 
highway  without  a  keeper.  See,  also.  Hosier  v.  Beale,  43  Fed. 
Rep.  358,  in  which  it  was  held  that  in  an  action  for  personal 
injury  caused  by  defendant's  cow,  it  was  not  necessary  to  al- 
lege scienter  when  it  is  alleged  that  the  injury  is  committed 
while  the  cow  was  negligently  permitted  by  defendant  to  tres- 
pass on  plaintififs  premises.  In  the  case  now  under  considera- 
tion, if  the  ovvner  of  the  cow  negligently  or  willfully  permitted 
her  to  go  at  large  on  the  streets  of  Frostburg,  he  was  in  fault,  and 
was  liable  for  injuries  done  by  her  to  persons  lawfully  using 
*'"  the  streets.  Let  us  therefore  apply  these  principles,  and 
determine  how  far  the  defendant  is  liable.  We  have  already 
said  that  the  defendant  had  the  power,  and  it  was  its  duty, 
to  prevent  such  a  condition  of  affairs  as  the  declaration 
alleges  existed  at  the  time  of  the  injury.  Of  course,  the 
ringing  of  cowbells,  frightening  women  and  children,  and 
other  things  alleged,  which  were  annoying  and  injurious  to 
the  public  at  large,  do  not  give  the  plaintiff  a  right  of  action, 
as  she  can  only  recover,  if  at  all,  for  special  injuries  sus- 
tained by  her.  Those  special  injuries  were  not  sustained  by 
the  ringing  of  cowbells,  etc.,  but  by  the  attack  of  this  par- 
ticular cow.  These  other  matters  are  relevant,  however,  to 
our  inquiry,  because  they  are  of  such  character  as  must 
likely  have  brought  this  nuisance  to  the  attention  of  the 
authorities,  and  hence  reflects  upon  their  duty  to  abate  the 
nuisance.  In  Taylor  v.  Mayor  etc.,  64  Md.  68,  54  Am.  Rep. 
759,  it  would  not  have  been  contended  that  if  the  sled  which 
struck  him  had  been  the  only  one  coasting  on  the  streets  of 
Cumberland,  the  defendant  would  have  been  liable.  It  was 
because  coasting  had  been  carried  on  to  such  an  extent  that 
the  city  authorities  were  called  upon  to  stop  it  as  a  nuisance, 
and  something  dangerous  to  those  lawfully  using  the  streets. 
So,  in  this  case,  if  horses,  cows,  hogs,  and  horned  cattle  were 
permitted  by  the  town  authorities  to  run  at  large,  as  alleged 
in  the  declaration,  they  were  called  upon  to  put  a  stop  to  it. 
If,  however,  this  cow  that  injured  the  plaintiff  was  on  the 
Btreet  without  any  fault  of  the  owner,  then  no  blame  can 
attach  to  the  defendant,  and  it  would  not  be  liable,  for  it 
would  not  do  to  hold  a  municipal  corporation  to  a  stricter 
liability  for  injuries  done  by  domestic  animals  than  the  own- 
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ers  themselves  would  be  held  to.  Nor  would  the  defendant 
be  liable,  unless  it  could  have  prevented  this  cow  from  run- 
ning at  large  by  the  use  of  ordinary  care  and  diligence.  If 
the  cow  was  at  such  a  place  and  for  such  short  time  as  it 
could  not  have  been  discovered  by  the  defendant's  oflScers  by 
the  use  of  reasonable  care  and  diligence,  before  it  attacked 
plaintiff,  then  the  defendant  would  not  be  liable,  unless  the 
cow's  ***  running  at  large  can  be  attributed  to  the  failure  of 
defendant  to  pass  and  enforce  ordinances  to  prevent  stock 
from  running  at  large.  Of  course,  if  the  plaintiff  is  shown  to 
be  in  fault,  another  defense  would  arise.  Whether  or  not  the 
plaintiff  can  prove  such  facts  as  will  entitle  her  to  recover 
can  only  be  determined  at  a  trial  of  the  case,  but  we  think 
the  allegations  in  the  declaration  are  sufficient  to  require  the 
(defendant  to  plead,  and  therefore  the  demurrer  should  have 
been  overruled.  For  these  reasons  we  must  reverse  the  judg- 
ment. 
Judgment  reversed,  and  new  trial  awarded, 

McNiciPAL  Corporations— Restraining  Animals  from  Running  at 
Largb  on  Streets. — The  enactment  and  enforcement  of  a  city  ordinance 
forbidding  unmuzzled  dogs  to  run  at  large  is  the  valid  exercise  by  such  city 
of  its  police  power:  Whitfield  v.  City  of  Paris,  84  Tex.  431;  31  Am.  St.  Rep. 
69.  A  municipal  corporation  may,  in  the  exercise  of  its  police  power,  pro- 
vide by  ordinance  that  unmuzzled  dogs  running  at  large  shall  be  killed: 
Julienne  v.  Mayor,  69  Miss.  34;  30  Am.  St.  Rep.  526,  and  note.  A  munic- 
ipal corporation  given  power  to  declare  what  are  nuisances  and  provide 
for  their  abatement  ma}'  pass  an  ordinance  declaring  that  swine  running  afe 
large  within  the  corporate  limits  are  nuisances,  and  provide  for  the  abate* 
ment  thereof:  RoherU  v.  Ogle,  30  111.  459;  83  Am.  Dec.  201. 

Municipal  Corporations— Liability  for  Failure  to  Exercise  Pow- 
BRS. — A  city  is  not  liable  for  a  failure  to  enaot  or  enforce  proper  ordinances: 
Wheeler  v.  Plymouth,  116  Ind.  158;  9  Am.  St.  Rep.  837,  and  note;  McDadt 
V.  Chester  City,  117  Pa.  St.  414;  2  Am.  St.  Rep.  681.  A  city  is  not  liable 
in  damages  for  failure  to  perform  duties  of  a  legislative  or  judicial  nature, 
nor  for  errors  in  their  performance:  Stackhouse  v.  City  of  Lafayette,  26  Ind. 
17;  89  Am.  Dec.  450,  and  note;  City  of  Anderson  v.  East,  117  Ind.  126;  10 
Am.  St.  Rep.  35,  and  note.  A  failure  to  exercise  powers  vested  in  a  munic- 
ipal corporation  by  statute  does  not  render  such  corporation  liable  for  dam- 
ages occasioned  by  such  failure:  Carr  v.  Northern  Liberties,  35  Pa.  St.  324; 
78  Am.  Dec.  342,  and  note.  Contra,  see  Clayhurg  v.  Chicago,  25  111.  535;  79 
Am.  Dec.  346,  and  note,  and  Mayor  v.  Cullens,  38  Ga.  334;  95  Am.  Dec.  398, 
and  note.  See,  also,  the  extended  notes  to  Ooddard  v.  Inhabitants,  30  Am. 
S*.  Rep.  379;  Perry  v.  Worcester,  66  Am.  Dec.  435,  and  Lloyd  v.  Mayor,  55 
Am.  Dec.  349. 
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Chtldrsw,  iLLKarriMATB,  AcKNowLKDfiMKNT  OF.  — Though  children  «r» 
bora  to  a  married  woman  while  living  with  her  husband,  atill,  if  thej 
are  the  fruits  of  her  intercourse  with  another  man,  whom  she  subse- 
quently  marries,  and  who  afterward  acknowledges  them,  they  ars 
thereby,  by  virtue  of  the  statutes  of  Maryland,  legitimated  and  made 
capable  of  inheriting  his  property  as  if  born  to  him  in  lawful  wedlock. 

Childrkn,  Lbgitimacy,  PRESOMFrioN  OF. — Every  child  born  of  a  married 
woman  is  presumed  to  be  legitimate.  This  presumption  cannot  be  re- 
butted by  circumstances  which  only  create  doubt  or  suspicion,  but  may 
be  removed  by  proper  and  sufficient  evidence  showing  that  the  husband 
was  incompetent  or  entirely  absent,  so  as  to  have  no  intercourse  with 
the  mother  at  the  period  when  the  children  must  have  been  begotten, 
or  only  present  under  such  circumstances  as  afford  clear  and  satisfao* 
tory  proof  that  there  was  no  sexual  intercourse. 

Children,  Lkqitimacy,  When  may  not  be  DiStROVEO. — Where  oppor- 
tunities for  sexual  intercourse  occur  between  husband  and  wife,  and 
there  is  no  proof  of  his  impotency,  no  evidence  can  be  admitted  to  show 
that  another  may  have  been,  or  probably  was,  the  father  of  the  wife's 
ciiildren. 

Children — Legitimacy. — Neither  the  Testimony  of  the  Husband  hob 
THE  Wife,  nor  of  her  alleged  paramour,  will  be  received  to  show  that  a 
child  born  during  the  marriage  was  illegitimate  if  the  husband  was  not 
impotent  and  had  opportunity  for  sexual  intercourse  with  the  wife. 

Children. — AcKNOWLED(iMENT  of  Child  Born  in  Wedlock  by  a  man 
not  then  the  husband  of  its  mother,  made  after  his  marriage  to  her, 
and  after  the  dissolution  of  the  marriage  existing  when  the  child  was 
begotten  and  born,  cannot  operate  to  make  such  child  his  heir  when  the 
husband  was  not  impotent,  and  had  opportunity  for  sexual  intercourse 
with  the  mother,  and  the  only  evidence  of  illegitimacy  was  the  testi< 
mony  of  the  mother  and  the  acknowledgment  of  the  supposed  father. 

Children,  Legitimacy,  Estoppel  of  Parent  to  Testify  to. — A  mother 
who,  in  divorce  proceedings,  and  also  in  proceedings  for  the  adoption 
of  her  children,  testifies  that  they  were  the  children  of  her  husband,  ia 
estopped  in  a  subsequent  proceeding  from  testifying  that  they  were  the 
issue  of  meretricious  relations  between  herself  and  a  person  not  her 
husband,  and  whom,  after  being  divorced  from  her  husband,  she  mar* 
ties. 

Children,  Illeqitimacy,  Proof  of. —  Though  the  mother  testifies  that 
children  begotten  and  born  to  her  in  wedlock  are  not  the  children  of 
her  then  husband,  where  it  appears  that  she  was  then  living  with  her 
husband,  who  had  opportunities  for  sexual  intercourse  with  her,  and 
who  is  not  shown  to  have  been  incompetent,  such  testimony  is  not  so 
satisfactory  and  conclusive  as  to  overcome  the  presumption  of  legiti* 
tnacy. 

Appeal  from  an  order  distributing  the  estate  of  David  J. 
Walshe,  deceased,  the  question  being  whether  persons  to 
whom  distribution  was  made  were  his  children.  In  1875, 
the  mother  of  these  children,  then  Carlotta  Simmonds,  proa- 
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ecuted  a  suit  and  obtained  a  divorce  from  her  then  husband, 
Florian  V.  Simmonds.  In  these  proceedings  she  alleged  her 
marriage  in  1858,  and  that  thereafter,  until  two  years  prior  to 
the  filing  of  her  bill,  she  lived  with  her  husband;  that  her 
own  conduct  had  always  been  proper  and  without  reproach, 
but  she  had  discovered  him  to  have  been  guilty  of  adultery; 
and  that  by  the  marriage  she  had  had  six  children,  named 
in  her  bill.  The  husband  answered  the  bill  of  his  wife,  deny- 
ing that  he  had  been  guilty  of  adultery,  and  charging  her 
with  having  committed  repeated  adulterous  acts,  and  refus- 
ing to  admit  that  the  children  were  all  the  fruits  of  the  mar- 
riage. In  1876  a  decree  was  entered,  granting  the  wife  a 
divorce  and  awarding  her  the  custody  of  the  children;  and 
in  the  following  year  she  married  the  decedent,  David  J. 
Walshe.  Some  six  years  after  this  marriage  she  petitioned 
the  circuit  court  of  Baltimore,  praying  that  the  names  of  her 
children  be  changed  from  that  of  her  former  husband,  Sim- 
monds, to  that  of  her  present  husband,  Walshe.  Walshe  died 
in  1891,  leaving  a  will  dated  in  1878,  to  which  a  codicil  dated 
November,  1883,  had  been  added,  in  which,  after  devising 
and  bequeathing  a  life  estate  in  certain  property  to  his  wife, 
he  bequeathed  the  same  to  be  equally  divided  after  his  death 
aujong  her  three  children,  naming  them.  In  this  proceeding 
it  was  insisted  that  certain  children  who  were  born  during 
the  marringe  of  Mr.  and  Mrs.  Simmonds  were  in  fact  the 
children  of  Walshe,  and  letters  were  produced  from  him  in 
which  he  wrote  to  them  as  his  children,  and  testimony  was 
received  that  he  had  frequently  acknowledged  them  as  such, 
and  the  mother  also  testified  that  they  were  children  of 
Walshe,  and  not  of  her  then  husband.  The  reception  of  this 
testimony  was  excepted  to,  and  the  decree  having  passed  in 
favor  of  the  claimants,  the  appeal  was  prosecuted. 

Richard  S.  Culbreth  and  Richard  Bernard,  for  the  appel- 
lants. 

Henry  C.  Kennard,  for  the  appellees. 

**'  Fowler,  J.  It  is  fortunate  that  courts  of  justice  are 
Beldom  called  upon  to  consider  a  case  in  which  the  facts  are 
80  shocking  to  every  sense  of  decency  and  morality  as  those 
presented  by  the  record  now  before  us.  We  shall  not  at- 
tempt, in  this  opinion,  to  discuss  with  any  particularity  the 
testimony  which  we  think  justifies  this  remark,  for  the  view 
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which  has  been  forced  upon  us,  after  careful  consideration, 
renders  such  an  uninviting  task  altogether  unnecessary. 

On  the  26th  of  March,  1891,  David  J.  Walshe,  of  Baltimore 
city,  died,  leaving  a  will  disposing  of  his  personal  property 
and  one-third  of  his  real  estate  and  intestate  as  to  the  balance 
of  his  real  estate,  which  latter  consisted  of  by  far  the  larger 
and  more  valuable  part  of  the  property  known  as  the  Man- 
sion House,  on  the  northwest  corner  of  Fayette  and  St.  Paul 
streets,  in  said  city.  A  bill  was  filed  in  the  circuit  court  of 
Baltimore  city  by  **8  Carlotta  Walshe,  for  the  sale  of  said 
real  estate,  against  a  number  of  persons  claiming  to  be  heirs 
at  law  of  her  husband,  David  J.  Walshe,  three  of  them  being 
her  own  children,  born  while  she  was  living  in  lawful  wed- 
lock with  a  former  husband,  and  the  others  being  sisters, 
and  the  children  of  a  deceased  sister  of  said  Walshe.  Proper 
proceedings  were  had,  and  by  agreement  of  parties  the 
whole  property  was  sold  for  the  sum  of  seventy  thousand  dol- 
lars, which  sale  was  duly  confirmed.  By  a  pro  forma  order, 
the  court  below  ratified  auditor's  account  B,  by  which  the 
sum  of  twenty-five  thousand  seven  hundred  and  ninety-five 
dollars  and  forty-one  cents  was  allowed  to  three  children 
of  the  plaintiff  as  their  share  of  the  proceeds  of  sale.  From 
this  order  the  sisters  and  the  children  of  a  deceased  sister  of 
Walshe  have  appealed,  and  the  question  is,  Who  are  the 
heirs  at  law  of  David  J.  Walshe? 

Tliere  are  two  sets  of  claimants:  1.  Two  sisters  and  several 
nephews  and  nieces;  and  2.  The  plaintifi^s  three  children, 
the  youngest  of  whom  is  about  twenty-four  years  of  age,  who, 
although  born  while  their  mother  was  married  to,  and  living 
in  lawful  wedlock  with,  her  first  husband,  Florian  V.  Sim- 
mons, from  whom  she  was  divorced,  claim  to  be  the  children 
of  said  Walshe,  whom  she  afterward  married,  and  his  heirs 
at  law,  because  subsequent  to  their  birth  their  mother  and 
their  alleged  father  married,  and  he  acknowledged  them  to 
be  his  children. 

A  contention  whose  foundations  are  so  contrary  to  good 
morals,  public  policy,  and  the  presumption  of  law,  can  be 
maintained  only  by  some  statute  which  not  only  introduces 
"a  new  law  of  inheritance,"  as  our  own  statute  does  {Brewer 
V.  Blougher,  14  Pet.  178,  opinion  by  Taney,  C.  J.),  but  which, 
to  bring  this  case  within  its  terms,  must  also  abrogate  some 
rules  of  evidence  which  we  are  not  inclined  either  to  weaken 
or  destroy.     The  statute  upon  which  the  appellees,  the  chil- 
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dren  of  Carlotta  Walslie,  rely  to  maintain  their  contention,  is 
section  29,  article  46,  of  tlie  code,  which  provides  that  "  if  any 
man  shall  have  a  child  or  children  by  any  woman,  whom  he 
shall  afterward  marry,  such  child  or  children,  if  acknowl- 
edged by  the  man,  shall,  in  ***  virtue  of  such  marriage 
and  acknowledgment,  be  hereby  legitimated  and  capable  in 
law  to  inherit  and  transmit  inheritance  as  if  born  in  wedlock." 
This  section  was  before  this  court  for  construction  in  the  case 
of  Hawbecker  v.  HawbecJcer,  43  Md.  516,  where  a  married  man 
had  by  his  wife  four  children  born  in  lawful  wedlock,  and 
during  the  life  of  his  wife  he  also  had  six  children  by  another 
woman.  His  wife  died,  and  he  subsequently  married  the 
mother  of  the  last-mentioned  children,  whom  he  acknowl- 
edged as  his,  and  treated  them  as  he  did  the  children  of  his 
first  wife.  It  was  very  earnestly  contended  in  that  case  that 
the  section  above  quoted  should  not  be  construed  so  as  to  in- 
clude within  its  terms  a  case  in  which  children  are  conceived 
and  born  when  their  parents  are  under  impediment  to  marry. 
But  it  was  held  that  although  the  legislature,  no  doubt,  in 
thus  mitigating  the  severe  rule  of  the  common  law,  intended 
to  hold  out  to  the  surviving  parents  an  inducement  to  marry, 
and  thus  put  a  stop  to  the  further  illicit  intercourse  between 
them,  yet  "  the  main  purpose  and  intent  of  the  enactment 
....  was  to  remove  the  taint  and  disabilities  of  bastardy 
from  the  unoffending  children,  whenever  their  parents  did 
marry,  without  regard  to  the  deepness  of  guilt  on  the  part  of 
their  parents."  And  in  concluding  the  opinion,  the  language 
of  Chief  Justice  Taney  in  the  case  of  Brewer  v.  Blougher,  14 
Pet.  178,  to  the  same  effect  in  relation  to  the  same  provision 
of  law,  is  quoted  approvingly.  We  said  the  legislature  has 
not  seen  fit  to  make  any  exceptions  to  its  operation.  Its 
terms  embrace  every  case  where  "  any  man  shall  have  a  child 
or  children  by  any  woman  whom  he  shall  afterward  marry": 
Hawbecker  v.  Hawbecker,  43  Md.  516. 

It  will  be  observed,  however,  that  in  the  case  we  have  last 
cited  there  was  no  question  whatever  made  as  to  the  paternity 
or  illegitimacy  of  the  children  who  were  admitted  to  have 
been  born  out  of  wedlock.  It  was  assumed  that  the  reputed 
was  the  real  father,  and  that  the  children  were  illegitimate; 
and  the  only  question  was  whether  the  law  was  applicable  to 
**®  the  admitted  facts.  But  here  we  have  a  different  condi- 
tion. Indeed,  this  is  the  very  opposite  to  Hawbecker  v.  HaW' 
becker^  43  Md.  516.     For  while  the  force  of  the  broad  terms  of 
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the  law  is  here  admitted,  it  is  contended  that  the  foundation 
facts — the  facts  of  illegitimacy  and  of  the  alleged  paternity — 
are  not  established  at  all,  because:  1.  The  witnesses  are  in- 
competent; and  2.  Even  if  competent,  their  evidence  is  not 
of  that  strong,  distinct,  satisfactory,  and  conclusive  character 
which  is  required  to  overcome  the  presumption  expressed  in 
the  common-law  rule,  "ifajres  legitimus  est  quern  nuptix"  or 
another  expression  of  the  same  rule,  "Pater  est  quern  nuptiss 
demonstrant."  The  old  rule  in  England  was,  and  also  in  this 
country  (1  Greenleaf  on  Evidence,  sec.  28),  that  this  presump- 
tion of  legitimacy  was  conclusive,  but  it  is  said  the  courts  did 
not  long  permit  so  violent  an  estoppel:  1  Bishop  on  Marriage, 
Divorce,  and  Separation,  sec.  1170.  This  legal  presumption 
has  been  characterized  as  the  foundation  of  every  man's  birth 
and  status,  and  of  the  whole  fabric  of  human  society,  and 
nowhere  has  its  full  force  and  extent  been  so  fully  acknowl- 
edged and  so  well  expressed  as  in  the  case  of  Hargrave  ▼. 
Hargrave,  9  Beav.  553,  by  Lord  Langdale,  the  then  master  of 
the  rolls,  decided  in  1846.  He  says:  "A  child  born  of  a  mar- 
ried woman  is  in  the  first  instance  presumed  to  be  legitimate. 
The  presumption  thus  established  by  law  is  not  to  be  rebutted 
by  circumstances,  which  only  create  doubt  and  suspicion; 
but  it  may  be  wholly  removed  by  proper  and  sufficient  evi- 
dence showing  that  the  husband  was:  1.  Incompetent;  2. 
Entirely  absent,  so  as  to  have  no  intercourse  or  communica- 
tion of  any  kind  with  the  mother;  3,  Entirely  absent  at  the 
period  during  which  the  child  must,  in  the  course  of  nature, 
have  been  begotten;  or  4.  Only  present  under  such  circum- 
stances as  afford  clear  and  satisfactory  proof  that  there  was 
no  sexual  intercourse."  "  Such  evidence  as  this,"  says  his 
lordship,  "  puts  an  end  to  the  question  and  establishes  the 
illegitimacy  of  the  child  of  a  married  woman."  And  in  the 
same  case  it  was  held  that  where  opportunities  occurred  for 
sexual  intercourse  *'*  between  the  husband  and  wife,  and 
there  was  no  proof  of  his  impotency,  no  evidence  can  be  ad- 
mitted to  show  that  any  man  other  than  the  husband  may 
have  been  or  probably  was  the  father  of  the  wife's  child.  It 
was  said  in  Craufurd  v.  Blackburn,  17  Md.  56,  77  Am.  Dec. 
323,  that  the  declarations  of  the  parents  were  not  admissi- 
ble to  defeat  the  consequences  of  marriage,  such  as  that  the 
children  are  bastards.  And  Lord  Mansfield  said  in  Ooodright 
V.  Mo88,  2  Cowp.  594:  "It  is  a  rule  founded  in  decency,  mor- 
ality, and  policy  that  the  father  and  mother  shall  not  be  per- 
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mitted  to  say,  after  marriage,  ....  that  their  oflfspring  is 
spurious."  And,  in  our  opinion,  the  testimony  of  the  adul- 
terer, when  offered  for  the  same  purpose,  should  likewise  be 
excluded,  especially  so  in  all  cases  in  which  it  appears  that 
the  proof  does  not  exclude  the  possibility  or  probability  of 
access  of  the  husband  to  the  wife.  In  such  cases,  as  Lord 
Langdale  said  in  Hargrave  v.  Hargrave,  9  Beav.  553,  thera 
being  no  proof  of  impotency,  no  evidence  will  be  admitted  ta 
show  illegitimacy.  To  this  extent,  at  least,  we  think  the 
presumption  of  the  legitimacy  of  the  child  of  a  married 
woman  should  be  conclusive. 

The  mere  fact  of  marriage  and  acknowledgment  should 
not,  under  the  facts  of  this  case,  be  received  as  proper  evi- 
dence of  illegitimacy.  The  fact  of  illegitimacy  should  first 
be  proved,  and  then  the  marriage  and  acknowledgment 
may  be  offered  to  prove  paternity.  And  so  it  was  held  la 
Grant  v.  Mitchell,  83  Me.  27.  And  in  Hemmenway  v.  Towner^ 
1  Allen,  209,  the  declarations  of  the  adulterer  offered  to  show 
illegitimacy  of  the  child  of  a  married  woman  were  excluded, 
the  husband  and  wife  having  lived  together  as  such  until  six 
months  next  before  the  birth  of  the  child.  It  is  true  these 
two  cases  last  cited  were  decided  upon  statutes  not  altogether 
like  ours,  but  the  questions  decided  were  questions  of  evi- 
dence, and  we  think  what  was  said  in  those  cases  on  this 
subject  are  particularly  applicable  to  this  case.  Now,  the 
only  testimony  before  us  which  can  be  properly  resorted  to 
to  prove  illegitimacy  is  that  of  the  plaintiff,  Carlotta  *'* 
Walshe,  which,  as  we  have  seen,  is  inadmissible  for  that  pur- 
pose. At  the  most,  her  testimony  may  be  offered  to  show  she 
was  untrue  to  her  husband:  1  Bishop  on  Marriage,  Divorce, 
and  Separation,  sec.  1179.  And  so,  also,  as  to  the  declara- 
tions and  letters  of  David  Walshe,  which  appear  to  have  been 
offered  to  prove  acknowledgment  of  the  children.  Neither 
will  be  admissible  to  show  the  husband  is  not  the  father,  if 
he  had  or  could  have  had  access  as  indicated  in  Hargrave  v. 
Hargrave,  9  Beav.  553,  and  that  he  could  have  had  access, 
we  think,  is  clearly  shown  in  this  case,  for  the  separation 
did  not  occur  until  several  years  after  the  birth  of  the  young- 
est child. 

But  the  testimony  of  Carlotta  Walshe,  as  well  as  that  of  the 
adulterer,  if  he  were  alive,  would  be  inadmissible  to  show  bas- 
tardy, and  equally  so  his  declarations,  because  they  are  both 
estopped  to  swear  to  a  state  of  facts  in  conflict  and  inconsis- 
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tent  with  the  proceedings  for  divorce  and  for  change  of  name 
of  her  three  younger  children.  She  will  not  be  allowed  now 
to  conae  into  court  and  recklessly  contradict  what  she  alleged 
in  the  one  and  swore  to  in  the  other:  Edes  v.  Garey,  46  Md. 
41;  Hall  v.  McCann,  51  Md.  351;  Philadelphia  etc.  R.  R.  Co. 
V.  Howard,  13  How.  335.  And,  it  appearing  that  he  was  the 
instigator  of  both  proceedings  and  in  a  position  to  know  the 
truth,  the  estoppel  should  work  equally  against  him,  his 
declarations,  and  his  letters. 

In  the  supplemental  brief  on  the  part  of  the  alleged  chil- 
dren of  Walshej  filed  a  few  days  ago,  it  is  suggested  that 
the  objections  now  relied  on  in  this  court  to  most  of  the 
testimony  are  not  covered  by  the  exceptions  tiled  by  the 
appellants  below,  and  David  J.  Walshe  is  spoken  of  as  a  wit- 
ness whose  testimony  was  objected  to  below  only  on  the 
ground  of  estoppel.  It  will,  however,  be  observed  that  he  is 
not  a  witness.  His  declarations,  verbal  and  written,  were 
oflfered,  and  the  testimony  of  all  the  witnesses  who  testified  to 
the  former,  as  well  as  the  latter,  which  were  oflfered  in  evidence, 
all  of  which  was  oflfered  to  show  recognition  of  the  children, 
was  excepted  to  on  the  ground  of  estoppel.  And  while  it 
**'  may  be  that  the  estoppel  of  the  divorce  and  other  proceed- 
ings may  not  go  to  the  extent  urged  by  the  appellants,  yet,  as 
we  have  already  said,  both  David  J.  Walshe,  if  living,  would 
be,  and  Carlotta  Walshe  is,  thereby  estopped  to  take  positions 
inconsistent  therewith.  And  we  think  the  exceptions,  on  the 
ground  of  estoppel,  filed  below,  fairly  cover  the  additional 
grounds  of  estoppel  urged  in  this  court.  For  while  it  is  required 
that  every  exception,  in  order  to  be  availed  of  in  this  court, 
must  be  reduced  to  writing  and  filed  in  the  court  below,  at 
least,  before  the  hearing  there  begins,  yet  it  is  not  necessary  to 
set  forth  all  the  reasons  and  grounds  on  which  such  exceptions 
are  based.  But  we  think  it  unnecessary  to  prolong  this  dis- 
cussion. It  is  conceded  the  exceptions  filed  below  cover  the 
testimony  of  Carlotta  Walshe  as  to  nonaccess,  and  having 
sustained  the  exception  based  on  this  objection,  her  testimony 
as  to  any  collateral  fact,  for  the  purpose  of  proving  non- 
access,  would  also  be  inadmissible:  Weightman  on  Marriage 
and  Legitimacy,  144. 

And  it  must  be  remembered  that  we  have  been  considering 
what  is  the  true  rule  by  which  to  measure  the  amount  and 
character  of  evidence  required  to  prove  the  child  of  a  married 
woman  to  be  a  bastard,  which  child  is  born  while  the  mother 
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is  living  in  lawful  wedlock  with  her  husband.  And  although 
in  this  particular  case  the  woman  herself  and  her  children,  the 
youngest  of  whom  is  twenty-four  years  old,  are  trying  to 
establish  the  illegitimacy  of  the  children,  and  for  that  pur- 
pose are  asking  us  to  destroy  or  weaken  this  rule,  which  the 
experience  of  many  years  and  the  wisdom  of  eminent  judges 
have  sanctioned,  we  must  remember  that  such  a  position  is 
seldom  occupied  by  either  the  mother  or  her  ofiFspring.  She 
and  they  are  more  frequently  interested  in  guarding  and 
enforcing  the  rule  which  protects  the  rights  of  legitimate 
rather  than  the  rights  of  illegitimate  children. 

We  feel  bound  to  say,  however,  that  if  all  the  testimony  we 
have  thus  excluded  were  properly  before  us,  we  could  *'*  not, 
while  giving  full  force  and  effect  to  the  legal  presumption  of 
legitimacy,  and  in  the  absence  of  that  strong,  distinct,  satis- 
factory, and  conclusive  testimony  required  to  overcome  that 
presumption,  do  otherwise  than  reverse  the  pro  forma  order 
appealed  from. 

Order  reversed  and  cause  remanded,  costs  to  be  paid  out 
of  the  fund  in  hand  of  the  trustees. 


Parent  and  Child— Legitimacy  of  Child  Born  in  Lawful  Wed- 
lock— Prescmption  of. — The  birth  of  a  child  during  wedlock  raises  a  pre- 
sumption of  its  legitimacy:  Wright  v.  Hicks,  15  Ga.  160;  60  Am.  Dec.  687, 
and  note;  Orthwein  v.  Thomas,  127  111.  554;  11  Am.  St.  Rep.  159,  and  note; 
extended  note  to  Weatherford  r.  Weatherford,  56  Am.  Dec.  211. 

Parent  and  Child— iLLEQiTiMAor  of  Child  Born  in  Wedlock— Evi- 
dence OF. — To  bastardize  the  issue  of  a  married  woman,  it  must  be  shown, 
beyond  all  reasonable  doubt,  that  there  was  no  such  access  as  could  hare 
enabled  the  husband  to  be  the  father  of  the  child:  Cross  v.  Cross,  3  Paige, 
139;  23  Am.  Dec.  777,  and  note;  Woodward  v.  Blue,  107  N.  0.  407;  22  Am. 
St.  Rep.  897,  and  note.  Evidence  which  may  be  considered  in  establishing 
the  illegitimacy  of  children  is  fully  treated  in  the  case  of  Wright  v.  Hicks, 
15  Ga.  160;  60  Am.  Dec.  687,  and  note,  and  in  the  extended  note  to  Denni- 
ton  V.  Page,  72  Am.  Dec.  649-651 
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Hooper  v.  Hooper. 

[81  Maryland,  165.] 

QuABANTT,  Intkrfretinq  CoNTRAcr  OF. — A  guaranty  U  a  commercial  ia* 
atrument,  to  be  construed  according  to  what  is  fairly  presumed  to  have 
been  the  understanding  of  the  parties,  without  any  strict  technical  ao« 
curacy,  but  in  furtherance  of  its  spirit  and  liberally  to  promote  the 
use  and  convenience  of  commercial  intercourse. 

OuARAMTT.— Thk  Statutb  07  LiHiTATiONS  CoMMENCKS  running  in  favor  of 
a  guarantor  from  the  time  he  is  liable  to  suit,  and  this  may  or  not  b« 
the  same  time  his  principal  becomes  so  liable. 

Guaranty,  Commencement  of  Liability — Statute  of  Limitations. — II 
guarantors  agree  to  pay  on  thirty  days'  notice  any  sum  due  at  tha 
making  of  the  guaranty  or  thereafter  to  become  due,  not  exceeding  an 
amount  specified,  and  from  the  person  named  in  the  guaranty,  they  are 
not  liable  to  pay  anything  until  given  the  notice  stipulated  for.  There- 
fore, the  statute  of  limitations  does  not  commence  to  ran  in  their  favor 
until  such  notice  has  been  given. 

Guaranty — Statute  of  Limitations. — The  liability  of  a  gaarantor  is  co- 
extensive with  the  liability  of  his  principal,  and  cannot  be  defeated  by 
the  statute  of  limitations  when  the  debt  of  the  principal  cannot  be  so 
defeated. 

Guarantors — Contribution  between — Statute  of  Limitations. — If  a 
guarantor  discharges  the  debt  of  his  principal  before  the  statute  of  lim< 
itations  has  operated  against  it,  a  right  of  action  on  such  payment  ac- 
crues in  his  favor  and  against  his  coguarantors,  and  the  statute  of 
limitations  does  not  commence  to  run  until  such  payment. 

Guaranty — Laches. — The  mere  Failure  of  a  Creditor  to  Demand  Pay- 
ment of  indebtedness  due  to  him,  and  the  payment  of  which  has  beea 
guaranteed  by  another,  does  not  release  the  guarantors,  particularly 
when  delay  in  making  such  demand  did  not  place  them  in  a  worse  posi- 
tion than  if  it  had  been  made  earlier. 

Guarantors,  Payment  by,  What  is. — If  persons  liable  as  guarantors  are 
themselves  creditors  of  the  holder  of  the  indebtedness  whose  payment 
they  have  guaranteed,  and  he  and  they  agree  that  the  sum  due  them 
from  him  shall  be  applied  in  satisfaction  of  the  indebtedness  they  have 
guaranteed,  this  effectually  passes  such  indebtedness,  and  entitles  them 
to  maintain  a  suit  for  contribution  from  other  guarantors. 

Guaranty — Interest. — If  persons  guarantee  the  payment  of  indebtednesa 
which  may  become  due  from  one  person  to  another  for  goods  sold  and 
advances  made,  not  exceeding  thirty-five  thousand  dollars,  their  liabil- 
ity is  not  limited  to  that  sum,  but  includes  interest  thereon,  and  also 
interest  upon  interest,  where  it  is  the  custom  to  compound  interest, 
and  the  guarantors  know  of  its  being  charged  and  do  not  object  thereto. 

Edward  0.  Hinkleyy  Thomas  F.  Hisky^  and  John  T,  Morris^ 
for  the  appellant. 

Frank  Gosnell  and  T.  M.  Lanahan,  for  the  appellees. 

*•*  McSherry,  J.     To  understand  the  questions  raised  in 
the  record  npw  before  us,  it  is  necessary,  at  the  threshold,  to 
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outline  briefly  the  material  facts  disclosed  by  the  bill,  the 
answer,  and  the  evidence. 

The  late  William  E.  Hooper  was  possessed  at  the  time  of 
his  death,  in  1885,  of  an  undivided  one-half  interest  in  cer- 
tain lands  and  mill  property,  and  three  of  his  four  sons,  viz., 
Theodore,  James  E.,  and  Alcaeus,  were  possessed  in  equal 
shares  of  the  remaining  undivided  one-half  interest  therein;; 
and  the  father  and  those  three  sons  were  then,  and  previously 
had  been,  carrying  on  as  copartners  the  business  of  cotton 
duck  manufacturers,  under  the  firm  name  of  William  E. 
Hooper  &  Sons.  The  elder  Mr.  Hooper,  by  his  last  will  and 
testament,  authorized  his  executors  to  unite  with  the  other 
joint  owners  of  the  mill  property  in  forming  a  corporation, 
and  in  1886,  a  body  corporate,  known  as  the  Woodberry 
Manufacturing  Company,  was  duly  chartered.  One-half  of 
the  capital  stock  of  this  company  was  issued  to  the  execu- 
tors and  trustees  named  in  the  will  of  William  E.  Hooper, 
in  payment  for  the  interest  which  he,  in  his  lifetime,  had 
held  in  the  mill  property,  and  the  other  half  was  issued  in 
equal  thirds  to  the  other  three  joint  owners,  in  payment  for 
their  respective  interests  in  the  same  property.  The  other 
son,  William  J.  Hooper,  was  largely  indebted  to  the  firm  of 
William  E.  Hooper  &  Sons.  His  father  had  guaranteed  the 
payment  of  that  indebtedness  to  the  firm,  and,  after  the  death 
of  the  father,  William's  debt  to  the  firm  was  accordingly 
charged  to  the  father's  account,  thus  making  William  a 
debtor  to  the  estate  for  the  amount  which  he  had  owed  the 
firm;  and  when  William  was  credited  as  against  this  with 
his  part  of  his  father's  estate,  it  did  not  extinguish  that  in- 
debtedness in  full,  but  still  left  him,  as  to  the  surplus,  a 
debtor  to  the  estate.  In  1886  William  failed  in  business  and 
conveyed  his  property  to  trustees  for  the  benefit  of  his  credit- 
ors. In  the  year  **•  1889  he  was  indebted  to  the  Wood- 
berry  Manufacturing  Company,  whose  stock  was  held,  aa 
just  stated,  by  his  father's  estate  and  by  his  three  brothers, 
and  he  desired  to  obtain  from  that  company  further  advances 
of  money  and  goods.  Accordingly,  his  three  brothers,  two  of 
whom  are  the  plaintiffs  in  this  case,  and  one  of  whom  is  the 
defendant,  executed  and  delivered  to  the  Woodberry  Manu- 
facturing Company  the  following  guaranty: 

"  Baltimore,  April,  1889. 

**  In  consideration  of  the  sum  of  five  dollars,  the  receipt 
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whereof  is  hereby  acknowledged,  we,  Theodore  Hooper, 
James  E.  Hooper,  and  Alcaeus  Hooper,  jointly  and  severally 
«gree  to  pay  on  thirty  days'  notice,  to  the  firm  of  William  E. 
Hooper  &  Sons,  and  to  the  Woodberry  Manufacturing  Com- 
pany of  Baltimore  county,  the  latter  a  body  corporate  of  the 
state  of  Maryland,  any  sum  that  may  now  or  may  hereafter 
be  due  said  firm  and  said  corporation,  not  exceeding  in  the 
aggregate  to  botii  thirty-five  thousand  dollars,  for  goods 
eold  and  money  loaned  to  William  J.  Hooper  individually, 
or  trading  as  William  J.  Hooper  &  Co.,  each  of  us  reserving 
to  himself  the  right  to  withdraw  from  this  agreement  by 
written  notice  to  each  of  the  other  signers  and  to  said  firm 
and  to  said  corporation;  such  notice,  however,  not  to  cancel 
his  obligation  as  to  indebtedness  existing  when  it  is  given." 
Then  follow  other  provisions  which  need  not  be  alluded  to. 
The  paper  was  signed  by  the  three  promisors  named  therein. 
The  advances  or  loans  to  which  this  guaranty  relates  began 
October  8,  1888,  and  ran  through  the  month  of  December  of 
that  year,  and  the  months  of  March,  April,  May,  down  to 
June  4,  1889,  up  to  which  latter  date,  exclusive  of  interest, 
they  aggregated  thirty-three  thousand  eight  hundred  dollars. 
Interest  to  September  30th,  of  the  same  year,  araountitig  to 
one  thousand  and  forty-seven  dollars  and  seventy-seven  cents, 
was  added,  making  the  sum  total  due  on  that  date  thirty-four 
thousand  eight  hundred  and  forty-seven  dollars  and  seventy- 
seven  cents.  On  this  sum,  William  J.  Hooper  paid,  in  1890,  to 
the  Woodberry  company  three  installments  of  interest,  and  on 
March  6,  1891,  he  paid  a  fourth  installment,  which  settled  the 
interest  in  full  to  February  1,  1891.  No  further  interest  was 
paid  by  '*''  him  till  February  7, 1894,  when  he  gave  his  note, 
payable  in  six  months,  for  a  part  of  the  principal  and  interest 
then  due,  and  this  was  credited  on  the  account  as  a  payment. 
During  the  whole  period  of  time  covering  these  advances 
to  William  J.  Hooper,  and  up  to  July,  1891,  the  defendant, 
Alcaeus  Hooper,  was  treasurer  of  the  Woodberry  Manufac- 
turing Company.  On  April  15,  1891,  Alcaeus  Hooper  gave 
notice  in  writing  to  the  Woodberry  company,  to  William  E. 
Hooper  &  Sons,  to  William  J.  Hooper,  and  Theodore  and 
James  E.  Hooper,  that  he  declined  "  to  be  responsible  for 
any  ....  indebtedness,  which  shall  be  incurred  on  and 
after  the  date  of  this  notice,  under  the  guaranty  of  April^ 
1889,  and  that  he  withdrew  from  said  agreement."  On 
March  26,    1894,  the   Woodberry  company  demanded  pay- 
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ment  from  William  J.  Hooper  of  the  amount  due  by  him 
to  it,  and  on  the  same  day  requested  the  three  guarantors 
to  pay  to  it  the  amount  whose  payment  was  jointly  and 
severally  guaranteed  by  them  under  the  agreement  of  April, 
1889.  William  J.  Hooper  made  answer  that  he  would  be 
unable  to  settle  during  that  year,  and  the  evidence  shows 
that  such  was  the  fact.  On  the  day  following,  the  plain- 
tiffs addressed  a  letter  to  the  defendant,  advising  him  that 
they  would,  on  the  second  day  of  the  ensuing  April,  meet 
this  obligation  to  the  Woodberry  company,  and  requesting 
him  to  contribute  his  share  or  proportion  thereof.  They 
received  no  reply,  and  on  the  day  designated  they  paid  to  the 
Woodberry  company,  in  the  manner  which  will  be  explained 
later  on,  the  sum  of  forty-one  thousand  two  hundred 
and  twenty-four  dollars  and  seventeen  cents,  being  the 
amount,  including  interest,  due  by  William  J.  Hooper.  On 
the  same  day  they  notified  the  defendant  that  they  had  paid 
the  money,  and  they  thereupon  made  a  formal  demand  on 
him  for  contribution.  On  the  next  day,  April  3d,  the  plain- 
tiffs filed  a  bill  in  equity  against  the  defendant  for  contribu- 
tion. On  May  14th,  the  defendant  filed  a  demurrer  to  that 
bill,  and  relied,  among  other  things,  upon  the  fact  that  the 
suit  had  been  prematurely  brought.  As  under  the  guaranty, 
***  according  to  his  construction  of  it,  no  action  could  be  in- 
stituted thereon  until  after  the  expiration  of  the  thirty  days' 
notice  therein  provided  for,  and  as  the  notice  actually  given 
bore  date  March  26th,  the  bill  filed  on  April  2d  was  filed  prior 
to  the  expiration  of  the  thirty  days  from  the  date  of  the  no- 
tice, and  therefore  was  filed  prematurely.  The  court  below, 
adopting  that  view,  dismissed  the  bill  without  prejudice,  on 
May  28th,  and  on  the  next  day  the  bill  now  before  us  was 
filed.  The  prayer  of  this  bill,  as  it  was  of  the  former  one,  is 
for  a  decree  compelling  the  defendant,  one  of  the  guarantors, 
to  contribute  and  pay  to  the  plaintiffs,  the  other  guarantors, 
the  amount  claimed  to  be  due  to  them  by  him  on  account  of 
the  payment  made  by  them  for  him,  to  the  Woodberry  com- 
pany, of  his  proportion  of  the  debt  covered  by  the  guaranty 
of  April,  1889.  In  his  answer  he  relies  on  the  statute  of  lim- 
itations, and  insists  that  he  is  not  liable  after  three  years 
from  the  date  of  the  guaranty,  or,  at  most,  not  after  three 
years  from  the  date  of  the  last  loan  by  the  Woodberry  com- 
pany to  William  J.  Hooper,  and  he  denies  that  the  plaiutifb 
have  paid  any  amount  under  the  guaranty  at  alL 


500  Hooper  v.  Hooper.  [Maryland, 

There  is  no  dispute  that  the  guaranty  was  executed,  deliv- 
ered, and  accepted,  or  that  the  Woodberry  company  advanced 
money  and  delivered  goods  to  William  J.  Hooper;  nor  is 
there  the  slightest  pretense  that  Alcaeus  Hooper  has  ever 
paid  a  single  cent  to  reimburse  his  brothers  any  portion  of 
the  amount  they  paid  for  him  under  the  guaranty.  The  de- 
fendant seeks  to  escape  all  liability  to  the  plaintiffs,  and  to 
avoid  a  compliance  with  the  obligation  which  he  deliberately, 
and  with  full  knowledge  of  all  the  facts,  assumed,  by  now 
taking  refuge  behind  the  plea  of  the  statute  of  limitations. 
Utterly  ignoring  whatever  of  equity  there  is  in  the  claim 
which  they  prefer  against  him,  and  without  venturing  to  go 
upon  the  witness-stand,  or  to  question  under  his  oath  any 
allegation  of  the  bill,  he  repudiates  the  liability  which  has 
arisen  under  his  explicit  and  formal  contract;  and  he  repu- 
diates it  because  more  than  three  **•  years  have  elapsed 
between  the  date  of  that  contract  and  the  time  when  these 
proceedings  were  begun.  It  is  difficult  to  conjecture,  how, 
under  all  the  circumstances  of  this  case,  a  less  meritorious 
defense  could  have  been  attempted. 

Whilst  the  undertaking  of  a  guarantor  technically  diflfera 
from  that  of  a  surety  {Kramph  v.  Hatz,  62  Pa.  St.  525),  still 
the  contract  of  guaranty  is  the  obligation  of  a  surety:  Davis 
V.  Wells^  104  U.  S.  159.  Both  are  accessory  contracts;  that 
of  a  surety  is  in  some  sense  conditional;  that  of  a  guarantor 
is  strictly  so.  A  guaranty  is  a  secondary,  whilst  a  suretyship 
is  a  primary,  obligation.  A  guaranty  is  a  mercantile  instru- 
ment to  be  construed  according  to  what  is  fairly  to  be  pre- 
sumed to  have  been  the  understanding  of  the  parties,  without 
any  strict  technical  accuracy,  but  in  furtherance  of  its  spirit 
and  liberally  to  promote  the  use  and  convenience  of  commer- 
cial intercourse.  It  should  be  given  that  eflfect  which  will 
best  accord  with  the  intention  of  the  parties  as  manifested 
by  the  terms  of  the  guaranty,  taken  in  connection  with  the 
subject  matter  to  which  it  relates,  and  neither  enlarging  the 
words  beyond  their  natural  import  in  favor  of  the  creditor, 
nor  restricting  them  in  aid  of  the  surety.  The  circumstances 
accompanying  the  whole  transaction  may  be  looked  to  in 
ascertaining  the  understanding  of  the  parties:  Lee  v.  Dick,  10 
Pet.  482;  Mauran  v.  Bullus,  16  Pet.  528;  Bell  v.  Bruen,  1  How. 
169;  Davis^r.  Welh,  104  U.  S.  159;  Musseyy.  Rayner,  22  Pick. 
228.  The  contract  of  a  surety  must  have  such  a  constructiott 
given  to  it  as  will  carry  out  the  intention  of  the  parties  to  itt 
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Engler  v.  People's  Fire  Ins.  Co.,  46  Md.  333;  McShane  v. 
Howard  Bank,  73  Md.  135;  and  the  contract  of  a  guarantor 
ought  not  to  be  interpreted  by  any  different  rule. 

When  it  is  remembered  that  the  three  guarantors  obviously 
intended  to  aid  in  a  substantial  manner  their  less  prosperous 
brother,  who  had  but  recently  before  the  date  of  the  guaranty 
assigned  his  property  for  the  benefit  of  his  creditors,  and  who 
was,  therefore,  practically  beginning  his  *'•  business  career 
anew,  and  when  the  terms  themselves  of  the  guaranty  are 
considered,  and  the  close  kinship  and  intimate  business  re- 
lations existing  between  all  the  parties  to  the  transaction  are 
borne  in  mind,  it  may  be  fairly  presumed  that  the  intention 
of  all  the  parties  to  the  instrument  was,  not  that  the  guaran- 
tors should  only  be  liable  for  three  years  from  the  date  of  the 
guaranty,  or  for  three  years  from  the  date  of  the  last  item  in 
the  account  due  to  the  Woodberry  company,  but  that  they 
should  remain  answerable  so  long  as  the  liability  of  the 
principal  debtor  continued  a  subsisting,  undischarged  in- 
debtedness, and  that  their  conditional  liability  to  pay  would 
become  a  fixed  and  enforceable  obligation  as  against  them  as 
soon  as  the  thirty  days'  notice  should  be  given  and  should 
expire,  if  the  principal  debtor  were  then  unable  to  pay. 
There  is  nothing  on  the  face  of  the  guaranty  to  indicate  that 
the  parties  to  it  contemplated  that  the  money  loaned  by  the 
Woodberry  company  was  to  be  repaid  by  the  debtor  within 
three  years  from  its  date;  and  much  less  is  there  a  single 
word  or  phrase  which  implies  that  they  imderstood  or  de- 
signed that  their  liability  was  unconditionally  and  absolutely 
restricted  or  confined  to  that  period  of  time.  On  the  contrary, 
giving  to  the  instrument  a  perfectly  natural  and  unstrained 
construction,  it  discloses  a  purpose  to  continue  liable  without 
reference  to  such  a  limit,  and  it,  in  terms,  fixes  another 
period  for  payment  by  the  guarantors,  from  which  date,  and 
no  other,  the  statute  of  limitations  began  to  run  in  their 
favor.  Now,  the  statute  of  limitations  commences  running 
in  favor  of  a  surety  or  guarantor  from  the  time  he  is  liable 
to  suit,  and  this  may  or  may  not  be  the  same  time  the  prin- 
cipal becomes  so  liable:  1  Brandt  on  Suretyship  and  Guar- 
anty, sec.  143.  When,  then,  were  the  guarantors,  according  to 
the  terms  of  their  contract  interpreted  in  the  light  of  all  the  sur- 
rounding circumstances,  bound  to  pay  to  the  Woodberry  com- 
pany the  amount  which  they  jointly  and  severally  promised  to 
pay?    Was  it  on  demand?     Or,  at  once,  upon  the  execution 
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and  delivery  of  the  paper?  Or,  in  three  years  thereafter?  Or, 
***  at  the  time  the  principal  debtor  was  liable  to  be  sued? 
They  jointly  and  severally  agreed  "  to  pay  on  thirty  days* 
notice."  That  is  the  period  of  time  fixed  in  the  guaranty. 
Until  the  notice  had  been  given  and  the  thirty  days  had  ex- 
pired they  were  obviously  not  bound  to  pay.  The  notice  was 
a  condition  precedent  to  the  right  of  the  creditor  to  sue. 
Even  a  negotiable  promissory  note  payable  upon  a  condition 
does  not  mature  until  the  condition  has  happened:  3  Ran- 
dolph on  Commercial  Paper,  sec.  1050;  and  a  guaranty  whose 
words  are  to  be  taken  as  strongly  against  the  guarantor  as 
the  sense  will  admit  {Drummond  v.  Prestman,  12  Wheat.  615), 
is  not,  upon  principle,  subject  to  a  diflferent  rule.  The  guar- 
antors had  the  undoubted  right  to  stipulate  that  their  liability 
should  not  be  enforceable  until  after  the  expiration  of  a  desig- 
nated time,  and  having  incorporated  that  provision  in  the 
contract  both  they  and  the  creditor  were  bound  thereby.  The 
financial  condition  of  William  J.  Hooper,  his  large  indebted- 
ness to  the  estate  of  his  father,  which  he  was  unable  to  pay, 
the  fiduciary  relations  which  the  guarantors  held  toward 
the  estate  as  executors  and  trustees,  and  the  evident  purpose 
they  personally  had  in  view  to  help  their  brother  by  ad- 
vances, which  though  made  in  the  name  of  the  Woodberry 
company,  were  largely  in  point  of  fact  the  money  of  the 
estate,  because  the  estate  was  a  holder  of  much  of  the  com- 
pany's capital  stock,  and  their  intimate  knowledge  of  all 
the  surrounding  circumstances,  give  emphasis  to  the  con- 
clusion that  they  meant  by  agreeing  "  to  pay  on  thirty  days* 
notice,"  to  fix  that  period  as  the  one  when  their  obligation 
could  be  enforced.  That  the  defendant  understood  the  con- 
tract to  signify  this  is  put  beyond  all  cavil  or  controversy  by 
the  defense  he  took  and  successfully  availed  of  when  the  first 
bill  in  equity  was  filed  against  him.  That  bill,  as  we  have 
already  stated,  was  dismissed  at  his  instance  solely  because, 
in  the  language  of  his  demurrer,  "  neither  the  Woodberry 
Manufacturing  Company  nor  the  plaintifl's  ....  claiming 
by  subrogation,  had  the  right  to  claim  and  demand  anything 
under  the  pretended  assumpsit  or  guaranty  *'*  ....  nor  to 
bring  any  suit  therefor  until  after  the  expiration  of  the  period 
of  thirty  days  from  the  date  of  the  service  of  the  notice,"  given 
on  March  26,  1894.  Having  asserted  in  a  most  formal  and 
unequivocal  manner,  this  to  be  the  true  and  correct  construc- 
tion of  the  contract,  he  now  repudiates  his  own  interpretation 
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and  relies  upon  a  totally  variant  and  inconsistent  one.  He 
was  right  in  the  position  he  took  then,  and  is  wrong  in  the  one 
he  assumes  now.  The  agreement  to  pay  on  thirty  days'  no- 
tice is  not  an  agreement  to  pay  before  thirty  days  have 
elapsed;  nor  is  it  an  agreement  to  pay  though  no  notice  be 
given;  but  it  is,  in  legal  effect,  substantially  equivalent  to  a 
promise  to  pay  on  demand  after  a  designated  date.  In  all 
Buch  instances  it  has  been  held  that  the  statute  does  not 
begin  to  run  until  the  demand  has  been  made:  Rhind  v. 
Hyndman,  54  Md.  530;  39  Am.  Rep.  402.  As,  then,  by  the 
terms  of  the  guaranty  the  guarantors  could  not  have  been 
required  to  pay,  and  could  not,  therefore,  have  been  sued  for 
a  failure  to  pay,  until  after  the  expiration  of  a  thirty  days* 
notice,  it  is  perfectly  manifest  that  the  statute  of  limitations 
did  not  begin  to  run  in  their  favor  before  that  time,  however 
it  might  have  affected  the  principal  debtor.  The  notice  was 
in  fact  given  on  the  twenty-sixth  day  of  March,  1894,  and 
expired  April  25th,  and  from  the  latter  date  the  statute  be- 
gan to  run.  The  case  of  Little  v.  Edwards,  69  Md.  499,  is 
clearly  distinguishable  from  this.  That  case  involved  a 
guaranty  given  for  the  guarantor's  interest  in  a  judgment 
long  overdue.  It  was  unconditional  and  absolute,  and  suit 
could  have  been  brought  upon  it  immediately  after  it  was 
given.  Because  this  was  so  the  statute  began  to  ran  from 
its  date. 

But  there  is  still  another  view  of  the  subject  which  com- 
pletely disposes  of  the  statute  of  limitations  as  a  defense. 
The  liability  of  the  guarantor  is  coextensive  with  that  of  the 
principal,  unless  it  be  expressly  limited:  2  Parsons  on  Con- 
tracts, 6th  ed.,  *5;  Richardson  v.  Allen,  74  Ga.  719.  This,  of 
course,  is  subject  to  the  qualifications  arising  *''*  out  of  cov- 
erture and  infancy,  where  the  guarantor  is  held,  though  the 
principal  debtor  is  not  bound  at  all:  1  Chitty  on  Contracts, 
738,  739.  Now,  William  J.  Hooper's  liability  continued,  and 
the  debt  due  by  him  to  the  Woodberry  company  was  not 
barred  by  the  statute  of  limitations  when  the  plaintiffs  paid 
it;  and  it  was  consequently  not  barred  at  that  time  as  respects 
the  guarantors.  When  the  statute  has  become  a  bar  to  the 
recovery  of  a  debt,  for  which  several  are  jointly  and  severally 
liable,  the  promise  of  one  will  not  remove  the  bar  as  to  the 
others;  but  where  one  of  several  so  indebted  makes  a  new 
promise  or  a  payment,  either  of  interest  or  of  a  part  of  the 
principal,  before  the  bar  of  the  statute  has  attached,  this  will 
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prevent  the  statute  from  running  as  to  the  others,  even 
though  they  be  but  sureties.  Such  promise  or  payment 
fixes  a  new  date  from  which  the  statute  begins  to  run:  Elli- 
cott  V.  Nichols,  7  Gill,  86;  48  Am.  Dec.  546;  Schindel  v.  OateSf 
46  Md.  604;  24  Am.  Rep.  526;  Burgoon  v.  Bixler,  55  Md.  392; 
39  Am.  Rep.  417.  William  J.  Hooper  paid  on  March  6,  1891, 
the  interest  due  up  to  February  Ist  of  that  year,  and  on  Feb- 
ruary 7,  1894,  less  than  three  years  afterward,  he  again 
made  a  payment  by  giving  his  note,  which  was  accepted  and 
subsequently  settled.  On  April  2,  1894,  the  plaintiffs,  two  of 
the  guarantors,  paid  the  debt  to  the  Woodberry  company. 
There  was  consequently  no  point  of  time  from  the  date  of  the 
first  item  in  the  account,  October  8,  1888,  till  the  2d  of  April, 
1894,  when  the  statute  of  limitations  had  become  a  bar.  The 
debt  was  during  all  that  period  enforceable  against  the  prin- 
cipal debtor,  and  the  liability  of  the  guarantors  being  co- 
extensive with  his,  was  equally  unaffected  by  the  statute. 
They  had  it  in  their  power  to  guard  against  a  liability  last- 
ing so  long,  had  they  desired  to  do  so,  because  it  is  always 
competent  to  a  guarantor  to  limit  his  liability  as  to  time, 
amount,  or  parties  by  the  terms  of  his  contract:  Merchants* 
Nat.  Bank  v.  Hall,  83  N.  Y.  343;  38  Am.  Rep.  434.  They 
fixed  no  limit  other  than  the  one  heretofore  alluded  to,  and 
that  cannot  avail  the  defendant  now.  Besides  these  pay- 
ments by  the  principal  *''*  debtor,  the  plaintiffs,  two  of  the 
guarantors,  who  were  jointly  as  well  as  severally  bound  with 
the  defendant,  continuously  recognized  and  asserted  and 
admitted  their  liability  under  the  guaranty  during  the  whole 
period  of  time  covered  by  it.  The  debt  not  having  been 
barred  when  the  plaintiffs  paid  it,  there  can  be  no  question 
of  their  right  to  recover  contribution  from  the  defendant,  be- 
cause the  statute  of  limitations  did  not  begin  to  run  against 
their  demand  or  claim  upon  their  coguarantor  until  April  2, 
1894:  Bullock  v.  Campbell,  9  Gill,  182;  Daviea  v.  Humphreys, 
6  Mees.  &  W.  153. 

Closely  allied  to  the  defense  we  have  just  considered  is  the 
one  of  laches.  Little  need  be  said  in  regard  to  it.  All  of 
the  guarantors  knew  the  financial  condition  of  William  J, 
Hooper  when  they  executed  and  delivered  the  guarantee. 
The  record  does  not  disclose  that  he  was  at  any  time,  during 
the  period  covered  by  the  guarantee,  ever  able  to  pay  to  the 
Woodberry  company  the  amount  that  he  owed  it;  nor  does 
it  show  that  when  the  demand  was  made,  in  March,  1894,  ho 
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was  less  able  to  settle  than  he  had  been  previously.  Under 
these  conditions  a  mere  delay  in  making  a  demand  upon  him 
could  not  have  resulted  in  an  injury  to  the  guarantors,  be- 
cause they  were  placed  by  such  delay  in  no  worse  position 
than  if  demand  had  been  made  earlier.  Mere  prolongation 
of  the  time  of  payment  will  not  discharge  a  surety  or  a  guar- 
antor: Benjamin  v.  Hillard,  23  How.  149,  because,  as  con- 
cisely stated  by  the  late  Mr.  Justice  Mathews,  in  Davis  v. 
Wells,  104  U.  S.  159,  "  both  the  laches  of  the  plaintiff  and  the 
loss  of  the  defendant  must  concilr  to  constitute  a  defense." 
It  is  therefore  incumbent  on  the  party  relying  on  this  defense 
to  establish  the  facts  which  compose  it,  and  hence  he  must 
not  only  show  that  there  has  been  an  unreasonable  delay, 
but  further,  that  an  injury  or  loss  consequent  thereon  has 
been  sustained  by  him.  Not  only  has  that  not  been  done, 
but  the  record  contains  evidence  to  the  effect  that  at  no  time 
since  his  assignment,  in  1886,  has  William  J.  Hooper  been  in 
a  condition  to  pay  his  creditors  all  that  he  owed. 

1T5  \yg  jjow  come  to  the  question  respecting  the  payment 
by  the  plaintiffs  to  the  Woodberry  company  of  the  amount 
for  which  they  and  the  defendant  were  responsible  under  the 
guaranty.  William  J.  Hooper  was  indebted  to  the  Wood- 
berry  company.  The  Woodberry  company  was  indebted  to 
Theodore  Hooper,  on  April  2,  1894,  in  a  sura  amounting  to 
nearly  twenty-three  thousand  dollars,  and  it  was  also  indebted 
at  the  same  time  to  James  E.  Hooper  to  an  amount  exceed- 
ing sixty  thousand  dollars.  These  sums  stood  to  their  credit, 
respectively,  on  the  books  of  the  company.  They  could  have 
demanded  on  that  day  these  amounts  in  cash.  Instead  of 
doing  so,  they  instructed  the  book-keeper  of  the  company  to 
debit  Theodore's  account  with  twenty  thousand  six  hundred 
and  twelve  dollars  and  nine  cents,  and  to  debit  James  E. 
Hooper's  account  with  the  like  sum,  and  the  total  of  these 
two  debits,  viz.,  forty-one  thousand  two  hundred  and  twenty- 
four  dollars  and  odd  cents,  was  credited  upon  WilHam  J. 
Hooper's  account.  The  result  of  these  entries  was  that 
William's  debt  to  the  Woodberry  company  was  extinguished 
to  the  extent  of  forty-one  thousand  two  hundred  and  twenty- 
four  dollars,  and  the  debts  of  the  Woodberry  company  to 
Theodore  and  to  James  E.  were  reduced  each  twenty  thou- 
sand six  hundred  and  twelve  dollars.  This  process  aa 
effectually  paid  the  Woodberry  company  the  amount  due  to 
it  under  the  guaranty  as  though  Theodore  and  James  E.  had 
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demanded  and  received  from  the  Woodberry  company  checks 
for  forty-one  tliousand  two  hundred  and  twenty-four  dollars, 
and  had  presented  those  checks,  had  thera  cashed,  and  had 
then  taken  the  cash  and  piiid  it  to  the  Woodberry  company 
in  settlement  of  William's  indebtedness.  After  these  entries 
had  been  made,  William  owed  the  Woodberry  company  noth- 
ing on  the  guaranteed  indebtedness,  and  the  Woodberry  com- 
pany owed  Theodore  and  James  each  twenty  thousand  six 
hundred  and  twelve  dollars  less  than  it  had  owed  them  be- 
fore. Clearly,  this  transaction  resulted  in  an  absolute  pay- 
ment by  the  plaintiffs  of  the  entire  indebtedness  covered  by 
the  guaranty.  *^®  It  was,  however,  objected  that  as  no  cash 
was  in  fact  used,  no  payment  was  in  reality  made.  But  it 
would  have  been  an  utterly  idle  and  useless  form  had  checks 
been  drawn  and  cashed,  and  had  the  cash  been  then  paid  to 
the  Woodberry  company.  The  money  was  in  bank  deposited 
i-n  the  name  of  William  E.  Hooper  &  Sons,  in  which  name 
the  Woodberry  company  kept  its  bank  accounts,  and  could 
have  been  drawn  out  and  used,  but  it  would  have  been  re- 
deposited  at  once,  and,  beyond  a  few  additional  entries  in  the 
books  of  the  concern,  the  substantial  result  would  have  been 
ultimately  identical.  We  ought  to  add  that  there  is  nothing 
in  the  suggestion  that  money  belonging  to  the  estate  of 
William  E.  Hooper  was  included  in  the  sums  with  which 
William  E.  Hooper  &  Sons  were  credited  in  their  bank  ac- 
counts, and  on  which  bank  accounts  the  checks,  had  they 
been  used  at  all,  would  necessarily  have  been  drawn,  and 
the  suggestion  can  be  of  no  avail,  because  the  estate  was  in- 
variably credited  on  the  books  of  the  Woodberry  company 
with  whatever  sums  of  money  were  due  to  it,  and  the  cash 
itself  was  all  at  the  disposal  of  the  Woodberry  company  for 
uses  of  its  own. 

There  is  one  more  question  to  be  considered,  and  that 
relates  to  the  appellant's  liability  to  pay  to  the  appellees  one- 
third  of  the  interest  paid  by  them  to  the  Woodberry  com- 
pany. The  sum  of  forty-one  thousand  two  hundred  and 
twenty-four  dollars  paid  by  them  includes  not  only  simple 
but  some  compound  interest.  The  appellant  insists:  ].  That 
he  is  liable,  if  liable  at  all,  for  only  one-third  of  the  sum  of 
thirty-five  thousand  dollars,  with  interest  on  that  one-third 
from  April  2,  1894,  the  date  his  coguarantors  paid  his  share 
of  the  obligation  for  him;  and  2.  That  he  cannot  be  held 
lor  any   compound   interest.      He  is  clearly   mistaken   ia 
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assuming  that  his  liability  under  the  guaranty  was  abso- 
lutely limited  by  the  terms  of  that  instrument  to  a  sum 
not  exceeding  thirty-five  thousand  dollars  altogether.  The 
limitation  of  thirty-five  thousand  dollars  was  not  a  limita- 
tion upon  the  guarantor's  ulterior  liability  to  the  creditor, 
***  but  it  was  a  restriction  of  the  aggregate  amount  of  the 
loans  and  advances  to  be  made  by  the  Woodberry  company 
to  William  J.  Hooper.  For  goods  sold  and  money  loaned  to 
an  amount  not  exceeding  the  sum  of  thirty-five  thousand 
dollars  they  guaranteed  payment  to  the  creditor,  but  as  the 
guaranty  did  not  provide  for  an  immediate  payment,  and 
the  guarantors  did  not  contemplate  one,  it  is  obvious  that 
their  undertaking  embraced  besides  the  specified  maximum 
capital  sum,  the  same  accessories  and  consequences  {connex- 
orum  et  dependentium)  which  measured  the  extent  of  their 
principal's  liability:  Potliier  on  Obligations,  404;  Curling  v. 
Chalkier,  3  Maule  &  S.  502;  Benjamin  v.  Hillardy  23  How. 
149.  Now,  all  of  the  guarantors,  including  the  appellant, 
who  was  treasurer  of  the  creditor  company  when  the  debt 
was  contracted  and  the  guaranty  was  given,  knew  that  it 
was  the  invariable  and  uniform  practice  of  the  company  to 
charge  up  interest  on  all  accounts  every  four  months.  He 
knew  that  interest  was  an  incident,  an  accessory,  and  a  con- 
sequence of  every  debt  due  to  the  company;  and,  therefore, 
that  when  the  limit  of  thirty-five  thousand  dollars  for  loans 
and  sales  would  be  reached  the  debtor  would  be  charged 
upon  that  sura  with  interest  in  the  accustomed  way.  He 
contracted  with  reference  to  that  incident  or  accessory  of 
the  principal's  debt,  and,  like  the  principal  debtor,  he  is  ac- 
countable for  it.  With  regard  to  compound  interest  there  is 
no  diflSculty.  This  is  not  a  proceeding  to  recover  compound 
interest  as  a  penalty  for  the  breach  of  a  fiduciary  duty,  as  in 
Ringgold  v.  Ringgold,  1  Har.  &  G.  79,  18  Am.  Dec.  250,  and 
Diffenderffer  v.  Winder,  3  Gill  &  J.  311;  nor  does  it  belong  to 
the  group  of  cases  which  Rayner  v.  Bryson,  29  Md.  480,  and 
Dennis  v.  Dennis,  15  Md.  73,  are  illustrations;  but  it  is  a 
proceeding  involving  the  doctrine  that  where  the  parties  to  a 
transaction  amongst  themselves  treat  accrued  interest  as  an 
augmentation  of  the  original  principal  sum,  and  charge  up 
interest  thereon,  it  is  unobjectionable  if  subsequent  lienors 
without  notice  are  unaffected  thereby.  In  Fitzhugh  v.  Mc- 
Pherson,  B  Gill,  408,  onr  predecessors  said:  "  When  interest 
has  once  accrued,  it  '^^  becomes  a  debt.    There  is  no  longer. 
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therefore,  any  objection  to  an  agreement  inter  partes,  that  it 
Bhall  be  considered  principal,  and  therefore  carry  interest": 
Fitzhngh  v.  McPherson,  9  Gill  &  J.  51.  This  was  affirmed  in 
Brown  v.  Hardcastle,  63  Md.  493,  and  is  fully  sanctioned  by 
judicial  precedent  elsewhere:  Eaton  v.  Bell,  5  Barn.  &  Aid. 
34;  Wilcox  v.  Howlandy  23  Pick.  167;  Stokely  v.  Thompson, 
34  Pa.  St.  210;  Calhoun  v.  Marshall,  61  Ga.  275;  34  Am. 
Rep.  101;  Vaughn  v.  Kennan,  38  Ark.  114;  ]Vood  v.  Wliisler^ 
G7  Iowa,  676;  5  Lawson's  Rights,  Remedies,  and  Practice, 
sec.  2443;  Mueller  v.  McGregor,  28  Ohio  St.  265;  Talliaferro 
V.  King,  9  Dana,  331;  35  Am.  Dec.  140;  Bledsoe  v.  Nixon,  69 
N.  C.  89;  12  Am.  Rep.  642;  Pearce  v.  Hennessy,  10  R.  I.  223; 
Peirce  v.  Rowe,  1  N.  H.  179;  Townsend  v.  Riley,  46  N.  H. 
300;  1  Am.  Lead.  Cas.,  4th  ed.,  533,  notes  to  Sellock  v.  French. 
That  all  the  parties  agree  to  this  compounding  admits  of  no 
dispute.  Every  entry  of  compound  interest  made  up  to  July, 
1891,  was  made  whilst  the  defendant  was  treasurer  of  the 
AVoodberry  company,  and  whilst  he  had  possession,  or,  at 
least,  control  of  the  books.  The  plaintiffs  have  proved  the 
unbroken  custom  to  make  such  charges,  and  the  defendant 
has  uttered  no  word  of  denial.  It  is  simply  incredible  that 
the  defendant  did  not  know  and  did  not  fully  approve  of 
this  course  of  dealing.  He  was  a  party  to  it  throughout. 
His  failure  to  testify  in  the  cause  must  be  treated  as  an  ad- 
mission of  his  assent  thereto;  and  his  conduct  whilst  treas- 
urer, in  conforming  to  the  uniform  custom  of  making 
periodical  rests,  and  thus  computing  interest  on  interest  not 
only  in  respect  of  this,  but  with  regard  to  all  other  accounts, 
estops  him  to  question  its  propriety  now. 

Upon  a  careful  review  of  the  whole  record,  we  have  dis- 
covered no  error  whatever,  and,  as  a  consequence,  the  decree 
which  required  the  defendant  to  make  contribution  as 
prayed  in  the  bill  will  be  affirmed  with  costs  in  this  court 
and  in  the  court  below. 

Decree  affirmed  with  costs  above  and  below. 


GuARANTT — Construction  of  thb  Contract. — Mercantile  gnaranteai 
•hould  not  be  subjected  to  the  standard  of  critical  nicety  applied  to  instra* 
ments  drawn  by  professional  men:  Menard  v.  Scudder,  7  La.  Ann.  385;  69 
Am.  Dec.  610.  A  guarantor  is  bound  only  by  the  precise  terms  of  the  ooa. 
tract  guaranteed  by  him:  Staver  v.  Locke,  22  Or.  519;  29  Am.  St.  Kep.  621, 
and  note.  A  contract  of  guaranty  will  be  strictly  construed:  Crane  O9,  r. 
ifyecht,  39  Neb.  123;  42  Am.  St  Rep.  562. 
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Guaranty — Liabilitt  of  Guarantors. — Guarantors  are  sureties  for 
others,  and  are  liable  in  the  first  instance  as  principals:  Read  v.  Cutta,  7 
Greenl.  186;  22  Am.  Dec,  184. 

GoARANTr. — Mkrb  Delay  to  Pursob  thb  PRiNOiPAti  does  not  Dia- 
OHARQE  A  Guarantor,  provided  such  delay  be  unaccompanied  by  fraud,  or 
an  agreement  not  to  prosecute  the  principal:  Read  T.  Cutis,  7  Greenl.  186; 
22  Am.  Dec.  184. 

Guaranty — Interest. — Interest  should  be  allowed  on  the  sum  guar- 
anteed from  the  time  of  default  in  its  payment,  notwithstanding  the  suit 
be  against  the  guarantor  only:  Bank  v.  Knoits,  10  Rich.  543;  70  Am.  Dec. 
234. 

Guaranty— Limitations  ot  Actions. — The  statute  of  limitations  does 
not  commence  to  run  in  favor  of  a  guarantor  upon  a  continuing  guaranty 
until  there  is  a  default  in  payment  by  the  principal,  and  a  full  and  completo 
Muse  of  action  has  arisen  against  the  guarantor:  Bank  v.  KnoUs,  10  Rich. 
UZ;  70  Am.  Deo.  2S4. 


KiLPATRioK  V,  Mayor  op  Baltimore. 

[81  Maryland,  179.] 

Conditions  Subsequent  are  not  Favored  in  Law,  because  on  the  breach' 
thereof  there  is  a  forfeiture,  and  the  law  ia  adverse  to  forfeitures. 

A  Condition  Subsequent  will  not  be  Raised  in  a  Deed  by  Implica- 
tion from  a  mere  declaration  therein  that  the  grant  is  made  for  a 
special  and  particular  purpose. 

Condition  Subsequent,  What  13  not. — A  deed  of  land  to  a  municipality 
which  in  the  habendum  adds  the  words,  "  as  and  for  a  street  to  be  kept 
as  a  public  highway,"  does  not  create  a  condition  subsequent,  and  the 
property  does  not  revert  to  the  grantor  because  of  the  failure  to  use  it 
as  a  street. 

Ejectment  to  recover  property  used  by  the  city  of  Balti- 
more as  part  of  a  public  square,  the  deed  of  which  to  the 
cily  contained  in  its  habendum  clause  the  words,  "as  and 
for  a  street  to  be  kept  as  a  public  highway."  A  pro  forma 
judgment  having  been  entered  in  favor  of  the  defendant,  the 
plaintiff  appealed. 

John  V.  L.  Findldy,  Thomas  Mackenzie,  Harry  M.  Ben- 
fingf«r,  and  James  S.  Calwell,  for  the  appellants. 

Thomas  0.  Hayes,  city  counselor,  for  the  appellee. 

***  Page,  J.  This  is  an  action  of  ejectment  brought  by  the 
appellant  to  recover  from  the  appellee  a  strip  of  land  running 
through  Perkins'  Spring  property  in  the  city  of  Baltimore. 
The  case  was  heard  below  upon  an  agreed  statement  of  facts, 
and  from  the  pro  forma  judgment  thereupon  rendered  this 
appeal  is  taken. 
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On  the  sixteenth  day  of  October,  1872,  the  mayor  and  city 
council  of  Baltimore  passed  a  resolution  authorizing  and 
directing  the  city  comptroller  to  lease  "for  public  use"  all 
that  portion  of  the  Perkins'  Spring  property  located  within 
the  bounds  of  Ogston,  George,  and  Chatsworth  streets  (ex- 
cept a  portion  theretofore  leased),  "at  a  rate  not  to  exceed 
four  dollars  and  a  half  per  front  foot,  for  the  building  lota 
contained  within  said  bounds,"  with  the  right  reserved  "  to 
purchase  at  six  per  cent  capitalized,  at  the  convenience  of  the 
city."  The  land  described  in  this  resolution  was  conveyed 
to  the  city  in  separate  parcels,  by  two  deeds  dated  respectively 
the  eleventh  day  of  January,  1873,  and  the  fourteenth  day  of 
January  of  the  same  year.  These  deeds  were  submitted  to 
and  approved  by  the  city  solicitor  at  the  same  time,  that  is 
to  say,  on  the  fourth  day  of  January.  By  the  deed  of  the 
fourteenth  day  of  January,  the  grantors,  first  having  set  out 
the  resolution  above  cited,  lease  to  the  city  for  ninety-nine 
years,  renewable  forever,  with  the  right  reserved  to  purchase 
the  fee,  all  of  the  ground  mentioned  in  the  resolution,  except 
80  much  thereof  as  constituted  Clark  street,  which  was 
granted  by  the  deed  of  the  11th  of  January,  to  the  city  "in 
fee  simple."  Clark  street,  thus  referred  to,  did  not  in  fact 
exist;  it  was  only  the  strip  of  land  running  from  Ogston  to 
Chats  worth  street,  sixty  feet  wide,  which  the  grantors  by  the 
deed  of  the  11th  of  January  had,  in  consideration  of  one 
dollar,  granted  unto  the  "  mayor  and  city  council  of  Balti- 
more and  its  successors,"  with  an  habendum  clause  as  fol- 
lows: "To  have  and  to  hold  the  parcel  of  ground  above 
described,  with  the  appurtenances  aforesaid,  unto  the  mayor 
and  city  council  of  Baltimore  aforesaid,  and  its  successors, 
'••  forever,  as  and  for  a  street  to  be  kept  as  a  public  high- 
way." Upon  the  execution  and  delivery  of  these  deeds  the 
city  took  possession  of  the  property,  and  since  then  has  used 
it  as  a  part  of  Perkins'  Spring  square.  It  has  expended 
large  sums  of  money  in  improving  it,  by  the  construction  of 
expensive  paved  ways  for  persons  using  the  square,  and  of 
a  large  mound  of  earth  in  the  center,  ornamented  and  em- 
bellished with  receptacles  for  flowers. 

No  ordinance  or  resolution  was  ever  passed  by  the  mayor 
and  city  council  authorizing  the  purchase  of  the  land  men. 
tioned  in  the  declaration  as  a  public  highway,  or  accepting 
it  as  such;  on  the  contrary,  if  it  should  be  used  as  a  street, 
such    use  would  render  the  triangular  parcel  incapable  of 
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improvement  as  a  public  square,  as  provided  by  the  ordinance 
or  resolution  of  1872.  It  is  agreed  by  the  parties  that  the 
court  shall  draw  such  inferences  of  law  or  fact  from  the 
"statement  of  facts  and  exhibits  as  may  be  right  and  proper, 
and  all  questions  of  law,  as  well  as  inferences,  that  might 
have  been  made  in  the  court  below,  shall  be  open  for  con- 
sideration and  decision  by  this  court." 

Under  these  circumstances  the  appellant  contends  that  the 
deed  of  the  11th  of  January,  1873,  was  made  for  the  purpose 
of  opening  and  forever  keeping  open  Clark  street,  from  Ogston 
to  Chatsworth,  as  a  public  highway;  that  the  words  "as  and 
for  a  street  to  be  kept  as  a  public  highway,"  found  in  the 
habendum,  create  a  condition,  and  as  the  city  has  failed  to 
use  the  land  in  accordance  with  this  condition,  a  forfeiture 
has  occurred,  and  the  title  has  reverted  to  the  grantors.  To 
sustain  this  contention,  it  obviously  is  necessary  to  determine 
that  the  words  in  themselves  import  a  condition,  or,  when 
taken  in  connection  with  the  whole  deed,  that  they  show  a 
clear  and  unmistakable  intention  on  the  part  of  the  grantor 
to  grant  an  estate  on  condition.  Technical  words  are  not 
absolutely  essential  to  create  a  condition,  nor  on  the  other 
liand  does  their  use  necessarily  raise  one;  such  words  may 
be  controlled  by  the  context  of  the  instrument  in  which  they 
are  used,  so  that  sometimes  they  work  **'  a  limitation  and 
condition,  and  sometimes  a  covenantor  a  trust  only:  Paschall 
V.  Passmore,  15  Pa.  St.  295;  Bacon  v.  Huntington,  14  Conn. 
92;  Worman  v.  Teagarden,  2  Ohio  St.  380;  Waiters  y,  Bredin, 
70  Pa.  St.  235;  Laheree  v.  Carleton,  53  Me.  211. 

Conditions  subsequent  are  not  favored  in  law,  "because  on 
breach  of  such  conditions  there  is  a  forfeiture,  and  the  law 
is  adverse  to  forfeitures":  4  Kent's  Commentaries,  130;  Stanley 
v.  Colt,  5  Wall.  119.  Therefore  it  is,  that  a  condition  will  not 
be  raised  by  implication,  from  a  mere  declaration  in  the  deed 
that  the  grant  is  made  for  a  special  and  particular  purpose, 
without  being  coupled  with  words  appropriate  to  make  such 
a  condition:  Packard  v.  Amea,  16  Gray,  327;  Bigelow  v.  Barr^ 
4  Ohio,  358. 

And  as  a  further  consequence  of  this  rule,  it  has  always 
been  held  that  "  in  doubtful  cases  the  disposition  of  the 
courts  is  to  construe  language  as  creating  a  trust  or  covenant 
rather  than  a  condition:  See  Earle  v.  Dawes,  3  Md.  Ch.  230; 
Brantly's  note,  and  authorities  there  cited;  Scovill  v.  McMa- 
hon,  62  Conn.  378;  36  Am.  St.  Rep.  350;  Greene  v.  O'Connor, 
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18  R.  I.  49;  Ramon  y.  Inhabitants  etc.,  7  Allen,  128,  129;  83 
Am.  Dec.  670. 

In  the  elaborate  and  able  opinion  delivered  in  the  last- 
cited  case  by  Bigelow,  C.  J.,  the  court  said:  "If  it  be  doubt- 
ful whether  a  clause  in  a  deed  be  a  covenant  or  condition, 
courts  of  law  will  always  incline  against  the  latter  construc- 
tion.   Conditions  are  not  to  be  raised  readily  by  inference  or 

argument We  believe  there  is  no  authoritative  sanction 

for  the  doctrine  that  a  deed  is  to  be  construed  a  grant  on  a 
condition  subsequent,  solely  for  the  reason  that  it  contains  a 
clause  declaring  the  purpose  for  which  it  is  intended  the 
granted  premises  shall  be  used,  when  such  purpose  will  not 
inure  specially  to  the  benefit  of  the  grantor  and  his  assigns, 
but  is  in  its  nature  general  and  public,  and  where  there  are 
no  other  words  indicating  an  intent  that  the  grant  is  to  be 
Toid  if  the  declared  purpose  is  not  fulfilled." 

*•*  These  principles,  which,  so  far  as  our  researches  have 
gone,  seem  to  be  of  universal  acceptance,  are  fully  sustained 
by  the  decisions  of  this  court.  Without  undertaking  to  re- 
yiew  the  cases  in  which  questions  of  this  nature  have  been 
considered,  we  deem  it  quite  sufficient  to  refer  to  the  case  of 
Newbold  v.  Glenn,  67  Md.  490,  in  which  Judge  Robinson, 
speaking  for  the  court,  has  succinctly  stated  the  whole  law. 
There,  in  pursuance  of  an  ordinance  of  the  city,  the  trustees 
©f  the  McDonogh  Educational  Fund  and  Institute  bought 
of  Wolfarden  a  lot  of  ground  as  a  site  for  the  proposed  Mc- 
Donogh Institute.  The  deed  recited  the  ordinance  and  con- 
yeyed  the  property  to  the  city  "  in  trust  for  the  uses  and 
purposes,  and  subject  to  the  trusts,  limitations,  powers,  and 
provisions  imposed,  expressed,  and  declared  in  and  by  the 
ordinance."  Subsequently  the  city  sold  the  property  to  Will- 
iam W.  Glen,  and  bought  another,  on  which  the  buildinga 
were  erected.  One  of  the  questions  involved  was  whether 
the  city  acquired  an  indefeasible  fee  simple  title,  or  only  a 
fee  on  condition  subsequent  that  the  property  was  to  be  used 
as  a  site  for  the  institute,  and  on  failure  so  to  use  it  there 
was  a  reverter  to  the  grantor.  It  was  held,  however,  the 
words  relied  on  to  establish  the  condition  were  used  only 
"for  showing  the  purpose  for  which  the  property  was  bought 
and  the  character  in  which  it  was  held,  and  not  for  the  pur- 
pose of  limiting  the  right  of  alienation."  It  was  also  held 
there  was  nothing"  to  justify  the  inference  that  the  property 
was  sold  or  conveyed  on  condition  that  it  was  to  be  used  as 


March,  1895.]     Kilpatbick  v.  Mayor  of  Baltimore.       513 

a  site  for  the  McDonogh  Institute,  and  on  failure  thus  to  use 
it,  the  title  was  to  revert  to  the  vendor,  ....  and  if  such 
had  been  the  intention,  we  must  presume  that  it  would  have 
been  expressed  in  clear  and  explicit  terms,  or  in  terms  at 
least  from  which  such  intention  could  be  fairly  inferred."" 
The  court  also  distinguished  that  case  from  those  of  Reed  v, 
Stouffer,  56  Md.  236,  and  of  the  Second  Uaiversalist  Soc.  v, 
Dugan,  65  Md.  460,  in  which  it  was  held,  "on  the  express 
terms  of  the  grant  and  the  incapacity  of  the  grantee  to  take 
***  upon  any  other  conditions,  that  upon  the  failure  to  use 
the  property  for  the  purposes  in  consideration  of  which  it 
was  conveyed,  the  title  reverted  to  the  grantor." 

Applying  these  principles  to  the  case  at  bar,  we  cannot 
find  anything  in  the  deed  of  the  11th  of  January  to  justify 
the  inference  that  the  property  was  conveyed  on  condition 
that  it  was  to  be  used  as  a  public  highway,  and  "on  failure 
thus  to  use  it,  the  title  was  to  revert  to  the  vendor."  In  the 
granting  clause  the  property  is  conveyed  absolutely  to  the 
city,  and  in  the  habendum  are  the  words,  "  to  have  and  to 
hold,  etc.,  as  and  for  a  street  to  be  kept  as  a  public  highway." 
These  words  do  not  ex  proprio  vigore  import  a  condition,  nor 
are  they  so  connected  with  the  grant  itself  as  in  any  manner 
to  qualify  the  general  terms  there  employed;  and  there  is  no 
such  language  to  be  found  in  the  deed,  from  which,  when  the 
context  is  taken  into  consideration,  an  intention  to  create  a 
condition  can  be  inferred.  The  lot  was  acquired  by  the  city 
under  the  authority  of  a  resolution,  which  directed  a  lease 
"for  public  use,"  with  the  right  reserved  to  purchase.  It 
was  part  of  the  property  included  within  what  was  called 
"the  Perkins'  Spring  property";  and,  inasmuch  as  the  whole 
of  the  property  was  immediately  upon  its  acquisition  devoted 
by  the  city  to  the  uses  of  a  public  square,  it  may  reasonably 
be  presumed  that  such  was  the  "public  use"  had  in  view 
when  the  resolution  was  passed.  Under  these  circumstances 
it  is  inconceivable,  and  it  would  require  the  plainest  terms  to 
enable  us  to  determine  that  it  was  the  intent  of  the  deed  that 
if  the  property  was  put  to  the  public  use  contemplated  by  the 
resolution,  and  not  to  the  use  of  a  public  street,  the  city  should 
lose  its  title,  and  the  property  revert  to  the  grantors.  A  glance 
at  the  plat,  with  which  we  have  been  furnished,  will  satisfy 
any  one  that  to  use  this  parcel  of  land  as  a  street  would  be 
profitless,  both  to  the  grantors  and  the  public;  and  it  ia 
agreed  by  the  parties  that  such  use  would  render  the  prop- 
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erty  included  in  the  resolution  "incapable  of  improvement 
as  a  public  square,  as  provided  in  the  ordinance  of  1872." 

*••  We  are  disposed  to  place  but  little  importance  upon 
the  fact  that  the  consideration  in  the  deed  is  merely  nomi- 
nal. The  whole  of  the  Perkins'  Spring  property  (except  a 
portion  thereof)  was  transferred  to  the  city  by  the  same  par- 
ties. The  resolution  authorized  a  lease  at  four  dollars  and 
fifty  cents  per  front  foot  of  the  building  lots  contained.  Prior 
to  the  passage  of  the  resolution  Clarke  street  did  not  exist. 
It  is  obvious  that,  if  Clarke  street  be  taken  into  account,  more 
front  feet  can  be  obtained  than  there  would  otherwise  be  pos- 
sible, and  thus  a  larger  price  could  be  realized  for  the  entire 
property.  The  transfer  to  the  city  of  the  Spring  property, 
although  accomplished  by  two  deeds,  ought  to  be  regarded 
as  one  transaction,  and  the  real  consideration  for  the  convey- 
ances must  be  taken  to  be  the  aggregate  amounts  received 
from  the  entire  property.  In  view  of  all  the  facts  of  the 
case,  and  the  terms  of  the  deed,  we  think  the  words  relied  on 
to  create  the  condition  are  quite  as  consistent  with  an  intent 
to  repose  a  confidence  in  the  authorities  of  the  city,  that  they 
"  would  fulfill  the  purpose  of  the  grant,  so  long  as  it  was  rea- 
sonable and  practicable  so  to  do,  as  they  are  with  an  intent 
to  impose  a  condition  which  should  compel  it,  on  pain  of  for- 
feiture, to  maintain  the  property  as  a  public  street,  however 
inconvenient,  impracticable,  or  worthless  it  might  become, 
either  to  the  vendor  or  vendee."  "Language  so  equivocal 
cannot  be  construed  as  a  condition  subsequent,  without  dis- 
regarding the  cardinal  principle  of  real  property  ....  that 
conditions  subsequent,  which  defeat  an  estate,  are  not  to  be 
favored  or  raised  by  inference  or  implication":  Rawson  v. 
Inhabitants  etc.,  7  Allen,  131;  83  Am.  Dec.  670. 

From  what  we  have  said  it  follows  that  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Conditions  Subsequent  are  kot  Favored,  and  may  be  created  only  by 
express  terms  or  clear  implication:  Scovill  v.  McMahon,  62  Conn.  378;  3( 
Am.  St.  Rep.  350,  and  note  with  the  cases  collected;  extended  note  to  Fam- 
bam  V,  Tiuympton,  67  Am.  Rep.  66. 
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Gluck  V.  Mayor  op  Baltimore. 

[HI  Maryland,  315.] 

Landlord  and  Tenant— Eminent  Domain.— The  Rent  Collectibie  after 
part  of  the  premises  have  been  taken  in  the  exercise  of  the  right  of 
eminent  domain  ia  the  same  as  before.  Such  taking  does  not  relieve 
the  tenant  from  the  obligation  to  pay  rent  as  stipulated  in  the  lease. 

Landlord  and  Tenant,— No  Eviction  Takes  Place  where  part  of  tha 
premises  under  lease  are  appropriated  to  a  public  use  in  the  exercise  of 
the  right  of  eminent  domain. 

Eminent  Domain — Lessee,  Damages  to  bk  Awarded  to. — In  determining 
damages  to  be  awarded  to  a  lessee  when  part  of  the  demised  premises 
is  to  be  taken  in  the  exercise  of  the  right  of  eminent  domain,  he  should 
be  compensated  for  the  diminution  in  value  of  the  property  to  him  dur- 
ing his  term,  without  taking  into  consideration  the  fact  that  he  has  not 
yet  paid  his  rent  for  such  term. 

Eminent  Domain — Leasehold  Premises — Repairing  Injuries. — If  part 
of  a  building  is  taken  in  the  exercise  of  the  right  of  eminent  domain, 
the  landlord  is  under  no  obligation  to  rebuild  or  repair  it.  Hence,  la 
determining  the  damages  to  be  awarded  the  lessee,  consideration  should 
be  given  to  the  fact  that  before  he  can  continue  in  the  use  of  the  prem- 
ises he  must  make  alterations  and  repairs  so  as  to  fit  them  for  use  after 
the  part  has  been  taken  from  him. 

Appeal  from  an  award  of  commissionerg  assessing  dam- 
ages to  be  paid  to  a  lessee  from  the  opening  of  a  street.  The 
lessee  prayed  for  instructions  as  follows:  "  1.  When  the  owner 
of  property  makes  a  lease  to  a  tenant,  he  conveys  an  estate 
in  the  property  known  as  a  leasehold  estate,  and  such  estate 
in  law  is  entirely  separate  and  distinct  from  the  estate  that 
the  landlord  retains.  In  case  part  of  the  property  is  taken 
for  the  widening  of  Gay  street,  the  tenant  remains  bound  to 
pay  for  the  whole,  according  to  the  terms  of  the  lease.  In 
this  case  the  city  must  pay  to  the  appellant  an  amount  equal 
to  the  value  of  the  tenant's  estate  in  the  part  taken,  and  an 
amount  equal  to  whatever  damage  is  done,  if  any,  to  the  ten- 
ant's estate  or  interest  in  the  portion  of  the  property  not 
taken.  2.  If  the  jury  shall  find  that  the  appellant  is  the 
lessee  of  the  premises  No.  222  North  Gay  street,  under  the 
lease  of  April  14,  1885,  and  shall  further  find  that  the  eleva- 
tor mentioned  in  the  evidence  will  be  removed  in  widening 
said  street,  then  the  jury  are  at  liberty  to  allow  the  appellant 
the  cost  of  removal  of  said  elevator,  and  its  construction  in 
another  part  of  said  premises.  3.  If  the  jury  find  from  the 
evidence  that  the  appellant  is  the  owner  of  the  leasehold 
interest  in  the  premises  No.  222  North  Gay  street,  created  by 
the  lease  of  1885,  offered  in  evidence,  and  if  they  further  find 


616  Gluck  v.  Mayor  of  Baltimore.      [Maryland, 

that  in  the  proposed  widening  of  Gay  street  a  portion  of  the 
building  known  as  No.  222  North  Gay  street  will  be  taken 
away,  then  the  jury  should  allow  the  appellant  such  a  sum 
as  will  cover  the  cost  of  repairing  said  building,  in  its  dimin- 
ished size,  and  especially  of  constructing  a  new  front  therein, 
but  nothing  shall  be  allowed  for  repairs  to  said  building  save 
such  repairs  as  may  be  made  necessary  by  such  widening  of 
Gay  street."  All  these  were  denied,  and  in  place  thereof  the 
court  gave  three  instructions  asked  for  by  the  city  as  follows: 
"  1.  That  the  appellant,  Gluck,  is  entitled  to  his  appeal  from 
the  award  of  the  commissioners  of  damages  for  injury  to  the 
house  No.  222  North  Gay  street,  to  recover  only  such  sura,  if 
any,  of  the  fair  market  value  of  his  lease;  they  are  to  bear  in 
mind  that  he  is  entitled  to  have  his  rent  reduced  in  the  same 
proportion  that  the  value  of  his  lease  is  reduced;  2.  That  the 
appellant,  Gluck,  has  no  right  to  recover  for  injuries  done  to 
the  building  known  as  No.  222  North  Gay  street,  such  dam- 
ages belonging  to  and  having  been  awarded  to  the  landlord; 
3.  That  in  estimating  the  damages  to  be  awarded  to  Mr. 
Gluck  the  jury  cannot  consider  either  the  goodwill  of  his 
business  or  his  prospective  profits  thereupon,  or  any  incon- 
venience or  loss  arising  from  the  interruption  of  his  business, 
and  can  only  award  him  the  fair  market  value  of  his  interest 
in  the  property  222  North  Gay  street,  the  property  in  ques- 
tion, less  the  fair  market  value  of  his  interest  in  so  much 
thereof  as  will  remain  after  the  opening  of  Gay  street,  bear- 
ing in  mind  that  the  rent  will  be  reduced  the  same  propor- 
tion that  the  value  of  his  lease  is  reduced." 

James  B.  Guyton,  for  the  appellant. 

Thomas  0.  Hayes,  city  counselor^  and  William  S.  Bryan^  Jr.y 
city  solicitor^  for  the  appellee. 

'*®  McSherry,  J.  This  is  a  proceeding  by  the  mayor 
and  city  council  of  Baltimore  to  condemn,  under  the  right  of 
eminent  domain,  part  of  a  lot  of  ground  and  part  of  the 
building  thereon,  for  the  widening  of  Gay  street.  The  rever- 
sionary interest  in  the  property  belongs  to  the  estate  of  Sam- 
uel Hindes,  and  the  leasehold  interest  is  owned  by  the 
appellant,  Gluck,  under  a  lease  executed  in  1885,  and  which 
expires  in  1905.  Gluck  being  dissatisfied  with  the  award  of 
damages  made  to  him,  appealed  from  the  return  and  estimate 
of  the  commissioners  for  opening  streets  to  the  Baltimore  city 
court,  where  a  trial  by  jury  was  had.     At  the  close  of  the^ 
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evidence  both  the  city  and  Gluck  asked  the  court  to  instruct 
the  jury  as  to  the  measure  of  damages  applicable  to  the  facts 
before  them.  The  prayers  presented  by  the  city  were  granted, 
whilst  those  presented  by  Gluck  were  rejected,  and  from  these 
rulings  this  appeal  was  taken.  Compensation  was  made  to 
the  estate  of  Hindes  for  the  fee  simple  interest  in  so  much  of 
the  lot  as  is  required  for  widening  the  street,  and  the  pending 
controversy  relates  only  to  the  amount  which  the  lessee  is 
entitled  to  be  paid  for  his  leasehold  interest  therein.  The 
proposed  widening  of  Gay  street  will  require  but  a  part  of 
the  leased  lot,  and  will  take  a  portion  of  the  building  stand- 
ing thereon.  This  will  leave  the  building  not  only  dimin- 
ished in  size,  but  without  a  front  wall,  and,  consequently, 
untenantable.  Under  the  lease,  the  tenant  is  bound  to  pay  in 
monthly  installments  the  rent  reserved,  and  there  is  no  cov- 
enant in  the  lease  binding  the  landlord  to  make  repairs. 

The  owner  of  the  leasehold  and  the  owner  of  the  reversion 
together  hold  the  fee  simple  estate.  Each  has  a  distinct 
estate  or  property.  "The  interest  of  a  termor,  in  the  eye  of 
the  law,  is  just  as  potential  as  that  of  the  owner  '**  of  the 
fee,  although  in  fact  it  may  not  practically  be  so  valuable": 
Baltimore  etc.  R.  R.  Co.  v.  Thompson,  10  Md.  87.  These  sev- 
eral interests  are  both  protected  by  article  3,  section  40,  of 
the  state  constitution,  from  appropriation  for  public  use, 
unless  just  compensation,  as  agreed  on  between  the  parties 
or  as  awarded  by  a  jury,  shall  be  first  paid  or  tendered  to  the 
party  entitled  to  such  compensation.  Whatever  be  the 
method  of  ascertaining  the  values  of  these  distinct  interests, 
it  is  evident  that  the  sum  of  those  values  must  be  the  full 
value  of  the  property  taken:  Matter  of  Trustees  of  New  York 
etc.  Bridge,  137  N.  Y.  95;  Burt  v.  Merchants^  Ins.  Co.,  115 
Mass.  1.  As  the  owner  of  each  separate  interest  has  the  con- 
stitutional right  to  be  fully  compensated  before  his  estate 
can  be  lawfully  taken  for  a  public  use,  he  is  obviously  enti- 
tled to  look,  not  to  some  one  else  for  that  compensation,  but 
to  the  agency  authorized  to  make,  and  which  actually  does 
make,  the  appropriation  of  his  property.  He  cannot  be 
driven  to  seek  redress  from  another.  Hence,  it  will  be  no 
answer  to  his  demand  to  say  that  the  value  of  his  interest,  or 
of  a  part  of  his  interest,  has  been  improvidently  awarded  to 
some  one  else:  Mills  on  Eminent  Domain,  sec.  70.  What, 
then,  is  the  measure  or  the  standard  by  which  the  value  of 
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■0  much  of  the  appellant's  leasehold  interest  as  is  needed  for 
widening  Gay  street  is  to  be  ascertained? 

Primarily,  it  would  be  the  fair  market  value  of  his  interest 
in  the  entire  lot,  less  the  fair  market  value  of  his  interest  in 
that  portion  which  would  remain  after  the  widening  of  the 
street  has  been  completed:  Mayor  etc.  v.  Rice,  73  Md.  311. 
This,  as  a  general  rule,  is  a  priori  correct;  but  the  court  in 
the  case  last  cited  was  not  called  on,  as  it  is  by  the  prayers 
in  the  case  at  bar,  to  designate  the  particular  items  which 
properly  go  to  make  up  these  relative  market  values.  The 
prayers  on  both  sides  in  the  pending  appeal  require  such  an 
analysis — those  of  the  city  by  the  exclusion,  and  those  of  the 
appellant  by  the  inclusion,  of  alleged  constituent  factors  of 
damage.  The  specific  inquiry  then  is.  When  part  of  the  de- 
mised premises  is  taken,  '**  what  circumstances  affect  the 
relative  market  values  fixed  in  the  rule  above  quoted  as  the 
standards  of  comparison,  if  the  tenant  is  bound  by  an  uncon- 
ditional covenant  to  pay  rent,  and  the  landlord  is  under  no 
covenant  to  repair  the  buildings  injured  by  the  appropriation 
for  the  public  use?  This  depends:  1.  Upon  whether  the  ten- 
ant still  remains  liable  for  the  payment  of  the  whole  rent, 
though  part  of  the  leased  premises  has  been  actually  taken 
by  condemnation  proceedings;  and  2.  Upon  whether  he  is 
bound  to  replace  the  buildings  partially  removed  or  damaged, 
in  the  absence  of  a  covenant  on  the  part  of  the  lessor  to  make 
repairs.     These  questions  are  raised  by  the  prayers. 

"It  is  incontrovertible  that  nothing  but  a  surrender,  a  re- 
lease, or  an  eviction  can,  in  whole  or  in  part,  absolve  the  ten- 
ant from  the  obligation  of  his  covenant  to  pay  rent:  Fisher  v. 
Milliken,  8  Pa.  St.  Ill ;  49  Am.  Dec.  497.  Thus,  if  the  prem- 
ises have  been  wrongfully  entered  by  a  disseisor,  and  the  ten- 
ant dispossessed  for  the  entire  term,  or  even  by  the  military 
force  of  a  public  enemy,  or  if  they  have  been  destroyed  or 
rendered  untenantable  by  earthquake,  lightning,  floods,  or 
fire,  and  thus  all  enjoyment  by  the  tenant  entirely  lost,  yet 
his  covenant  remains:  Workman  v.  Mifflin,  30  Pa.  St.  369,  and 
cases  there  cited.  It  is  also  equally  settled  that  a  taking  by 
the  sovereign  under  the  right  of  eminent  domain  is  not  an 
eviction:  Froit  v.  Earnest^  4  Whart.  90;  Dobbins  v.  Brown,  12 
Pa.  St.  75;  Ross  v.  Dysart,  33  Pa.  St.  452;  Schuylkill  etc.  R.  R. 
Co.  V.  Schmocle,  57  Pa.  St.  271":  Dyery.  Wightman,  66  Pa.  St. 
427.    The  case  last  cited,  and  from  which  the  above  extract 
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is  quoted,  was  a  condemnation  proceeding  in  which  the  fee 
simple  was  taken  for  the  construction  of  a  railroad.  To  the 
same  effect  see  Peck  v.  Jones,  70  Pa.  St.  85;  Ellis  v.  Welch,  6 
Mass.  246;  4  Am.  Dec.  122;  Parks  v.  Boston,  15  Pick.  198; 
Folts  V.  Huntley,  7  Wend.  210;  Foote  v.  City  of  Cincinnati,  11 
Ohio,  408;  38  Am.  Dec.  737;  Emmes  v.  Feeley,  132  Mass.  346; 
Stubbings  v.  Village  of  Evanston,  136  III.  37;  29  Am.  St.  Rep. 
300;  Corrigan  v.  City  of  Chicago,  144  111.  537;  and  copious 
■*'  notes.  In  1  Washburn  on  Real  Property,  page  342,  the 
author  says:  "It  has  sometimes  been  attempted  to  apply 
the  principle  of  eviction  from  a  part  of  the  premises  where 
lands  under  lease  have  been  appropriated  to  public  use  under 

the  exercise  of  eminent  domain But  the  better  rule, 

and  one  believed  to  be  adopted  in  most  of  the  states,  is  that 
such  a  taking  operates,  so  far  as  the  lessee  is  concerned,  upon 
his  interest  as  property,  for  which  the  public  are  to  make  him 
compensation,  and  does  not  affect  his  liability  to  pay  rent  for 
the  entire  estate,  according  to  the  terms  of  the  lease;  and  this 
extends  to  ground  rents."  In  Parks  v.  Boston,  15  Pick.  198, 
it  was  held:  "Where  part  of  a  lot  of  land  under  lease  is  taken 
by  the  mayor  and  aldermen  of  Boston  for  the  purpose  of 
widening  a  street,  the  lease  is  not  thereby  extinguished,  nor 
is  the  lessee  discharged  from  his  liability  to  pay  the  reserved 
rent  during  the  residue  of  the  term,  but  the  lessor  and  lessee 
are  each  entitled  to  recover  compensation  for  the  damage  so 
sustained  by  them  respectively."  And  in  Foote  v.  City  of 
Cincinnati,  11  Ohio,  408,  38  Am.  Dec.  737,  where  the  leased 
premises  had  been  appropriated  for  a  street,  the  supreme 
court  held  that  the  lessee  was  not  released  from  the  payment 
of  rent,  but  that  he  was  entitled  to  recover  from  the  city  the 
damages  he  sustained.  Whilst  there  are  a  few  cases,  chiefly 
in  Missouri  and  Louisiana,  which  hold  a  contrary  view,  the 
correct  doctrine,  both  upon  principle  and  by  the  decided 
weight  of  authority,  seems  to  be  that  a  condemnation  of  a 
part  of  a  leasehold  estate  for  a  public  use  does  not  at  law 
amount  to  an  eviction;  and  whether  the  fee  or  a  mere  ease- 
ment be  taken,  the  tenant  still  remains  liable  under  his  cov- 
enant to  pay  the  rent  originally  reserved,  because  nothing 
short  of  a  surrender,  a  release,  or  an  eviction  will  discharge 
him  from  his  covenant  in  this  behalf.  If  a  condemnation  of 
part  of  the  premises  will  not  discharge  the  tenant's  covenant 
to  pay  rent,  neither  will  it  operate  to  apportion  the  rent  so  as 
to  relieve  the  tenant  of  any  portion  of  his  liability  to  th« 
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lessor.  Apportionment  of  the  rent  does  not  mean  abatement 
of  it;  because  though  rent  may  '**  be  apportioned,  the  ten- 
ant still  remains  liable  to  pay  the  whole  of  it,  but  in  dififerent 
parts  to  different  persons,  except  where  he  has  purchased  or 
acquired  the  reversion  of  part  of  the  demised  premises.  So 
the  question  recurs,  not  what  will  apportion,  but  what  will 
abate  the  rent?  The  total  destruction  of  the  premises  does 
not  discharge  the  payment  of  rent,  or  any  part  of  the  rent, 
and  nothing  save  a  release,  a  surrender,  or  an  eviction  will. 
A  condemnation  by  eminent  domain  of  part  of  the  landlord's 
reversion  is  not  in  law  an  eviction  or  partial  eviction,  for  an 
eviction  is  the  act  of  the  landlord  or  of  a  third  party  holding 
under  a  paramount  title:  Taylor  on  Landlord  and  Tenant, 
sec.  381.  Neither  is  it  a  release,  which  is  the  descending  of 
the  greater  estate  upon  the  less:  Taylor  on  Landlord  and 
Tenant,  sec.  507;  nor  is  it  a  surrender,  which  is  the  yielding 
up  of  the  less  estate  to  him  who  has  the  reversion  or  remain- 
der: Coke  on  Littleton,  337  h.  As  a  consequence,  then,  a 
condemnation  proceeding  cannot  of  its  own  vigor  on  principle 
operate  to  abate  any  portion  of  the  rent,  and  it  therefore  fol- 
lows that,  notwithstanding  an  appropriation  under  the  power 
of  eminent  domain  of  a  part  of  the  reversion,  the  tenant  re- 
mains liable  on  his  covenant  to  pay  rent,  precisely  as  he  does 
when  the  entire  habitable  premises  have  been  destroyed  by  fire. 
The  appropriation  of  part  of  the  property  for  a  public  use 
leaves  the  tenant  in  the  position  of  being  deprived  of  a  part 
of  his  property,  whilst  he  still  remains  liable  to  pay  rent  for 
the  whole  of  it,  and  to  that -extent  obviously  does  him  an  ap- 
preciable injur}',  which  should  be  considered  by  the  jury  in 
estimating  the  decreased  market  value  of  the  remaining  por- 
tion of  the  demised  premises.  The  first  and  third  instructions 
given  by  the  court  below  at  the  instance  of  the  city  in  terms 
excluded  this  element  of  damage  from  consideration  by  the 
jury,  and  informed  them  that  the  tenant  was  entitled  to  have 
his  rent  reduced  in  the  same  proportion  that  the  value  of  his 
lease  was  diminished.  These  instructions  were,  therefore,  er- 
roneous. As  the  tenant's  estate  is  entirely  distinct  from  the 
landlord's,  and  as  both  estates  are  within  the  protection  of 
•*•  the  constitution,  each  must  be  awarded  in  money  aa 
amount  equivalent  to  the  value  of  that  which  is  taken  from 
him;  and  as  parts  of  the  premises  are  taken  from  the  pos- 
session of  the  tenant  without  thereby  releasing  him  from  his 
covenant  to  pay  the  whole  rent,  in  estimating  the  decreased 
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▼alue  of  that  portion  which  is  left,  allowance  must  necessa- 
rily be  made  for  the  rent  to  be  paid  for  that  fragment  of  the 
originally  demised  premises  of  which  he  is  to  be  deprived, 
because  the  obligation  of  his  contract  to  pay  the  entire  rent 
is  not,  and  under  settled  constitutional  guarantees  cannot  be, 
impaired  or  abridged  by  condemnation  proceedings  which 
Rward  him  no  compensation,  or  which  ignore  that  obligation 
as  an  element  of  substantial  injury.  The  appellant's  first 
prayer  which  asserts  this  principle  was  therefore  correct,  and 
ought  to  have  been  granted. 

It  has,  however,  been  contended  that  if  the  tenant  should 
be  allowed  to  recover  for  the  full  value  of  the  leasehold 
interest,  and  the  landlord  should  be  required  to  rely  upon  the 
personal  obligation  of  the  tenant  for  the  payment  of  rent,  a 
rule  of  this  character  would  or  might  in  many  instances  re- 
sult in  great  loss  to  the  landlord.  At  best  this  is  a  mere 
suggestion  of  a  possible  hardship.  As  said  by  Rolfe,  B.,  in 
Winterbottom  v.  Wright,  10  Mees.  &  W.  115,  "hard  cases,  it 
has  been  frequently  observed,  are  apt  to  introduce  bad  law." 
And  in  Abbott  v.  Gafch,  13  Md.  314,  71  Am.  Dec.  635,  and  in 
Taylor  v.  Tarleyj  33  Md.  500,  this  court  declined  to  permit 
considerations  of  great  hardship  to  influence  the  rigid  en- 
forcement of  established  legal  principles.  Obviously,  a  prin- 
ciple, if  sound,  ought  to  be  applied  wherever  it  logically  leads, 
without  reference  to  ulterior  results.  That  it  may,  in  conse- 
quence, operate  in  some  instances  with  apparent  or  even  with 
real  harshness  and  severity,  does  not  indicate  that  it  is  in- 
herently erroneous.  Its  consequences  in  special  cases  can 
never  impeach  its  accuracy. 

The  other  circumstance  which  the  jury  should  have  been 
allowed  to  consider  as  afifecting  the  market  value  of  that  part 
of  the  leasehold  estate  remaining  after  Gay  street  '^*  hai 
been  widened  is,  that  the  building  will,  by  reason  of  the 
widening  of  the  street,  require  a  new  front  wall,  and  it  will 
be  necessary  to  remove  the  elevator  from  its  present  position 
to  some  other  place  on  the  premises.  The  lessor  is  under  no 
covenant  to  make  repairs;  and  the  lessee  is  confronted  with 
the  alternative  of  either  abandoning  the  premises  for  which 
he  must,  notwithstanding  its  untenantable  condition,  pay 
full  rent  during  the  continuance  of  the  term,  or  of  restoring 
the  front  wall  and  reconstructing  the  elevator  at  his  own  cost 
and  expense  to  make  the  premises  habitable  and  available. 
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The  appellant's  second  and  third  prayers  distinctly  raise  this 
question. 

Now,  the  common  law  has  always  thrown  the  burden  of 
repairs  upon  the  tenant,  though  it  imposes  no  obligation  on 
him  to  make  them  unless  he  covenants  to  do  so:  Taylor  on 
Landlord  and  Tenant,  sec.  327.  A  covenant  is  never  implied 
that  a  lessor  will  make  them:  Mayer  v.  Mitchell,  53  Md.  176; 
Sheets  v.  Selden,  7  Wall.  423;  Gott  v.  Gandy,  2  El.  &  B.  845; 
Pomfret  v.  Ricrojt,  1  Wms.  Saund.  321,  322,  note;  Kramer  v. 
CooA-,  7  Gray,  550;  Dowpe  v.  Genin,  45  N.  Y.  123;  6  Am. 
Rep.  47.  So  unvarying  is  this  doctrine  that  even  a  court  of 
equity  will  not  compel  the  landlord  to  expend,  in  making 
repairs,  the  money  received  by  him  upon  fire  insurance  poli- 
cies after  the  destruction  of  the  demised  premises,  unless  he 
has  expressly  agreed  to  so  apply  the  proceeds.  Nor  will  a 
court  of  equity,  when  the  premises  have  been  burned  down 
and  the  landlord  has  collected  the  insurance, prevent  him  from 
suing  for  the  rent,  even  though  he  refuses  to  rebuild,  if  he  be 
under  no  covenant  to  repair:  Leeds  v.  Cheetham,  1  Sim.  146; 
Loft  V.  Dennis,  1  El.  &  E.  474;  Belfour  v.  Weston,  1  Term  Rep. 
310;  Holtzapffel  v.  Baker,  18  Ves.  115.  And  this  is  so,  because  a 
tenant  is  obliged  to  continue  the  payment  of  rent  during  the 
term,  although  the  premises  may  become  untenantable  for 
want  of  repair,  or  from  any  other  cause,  or  should  even  have 
been  burned  down  in  the  mean  time,  unless  he  protects  him- 
self by  an  express  covenant  against  liability  in  these  contin- 
gencies: '*''  Lamott  v.  Sterrett,  1  Har.  &  J.  42;  Wagner  v. 
White,  4  Har.  &  J.  564;  Taylor  on  Landlord  and  Tenant,  sec. 
329;  Moffatt  v.  Smith,  4  N.  Y.  126;  Fowler  v.  Bott,  6  Mass. 
63;  Bussman  v.  Ganster,  72  Pa.  St.  285;  Monk  v.  Cooper,  Ld. 
Raym.  1477.  In  the  lease  under  which  the  appellant  holda 
there  is  no  covenant  requiring  the  landlord  to  make  repairs. 
Under  the  law  none  is  implied.  The  removal  of  the  front 
wall  of  the  building,  and  the  removal  of  the  elevator,  will 
materially  lessen  the  value  of  the  tenant's  estate.  The  land- 
lord is  under  no  obligation  to  rebuild  the  wall  or  to  recon- 
struct the  elevator.  What  is  the  consequence?  If  the  tenant 
abandons  the  premises  because  they  are  untenantable,  he 
must  still  pay  the  rent.  If  he  repairs  them  to  make  them 
habitable,  he  must  do  so  at  his  own  cost.  In  either  event 
he  will  be  directly  and  seriously  injured  in  his  estate  by  the 
act  of  the  city  in  condemning  part  of  his  property  for  a  pub- 
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lie  purpose.  It  is  self-evident  that  a  house  without  a  front 
wall  will  be  untenantable  and  practically  useless.  But  the 
tenant,  though  he  may  be  unable  to  occupy  the  premises 
because  the  city  removes  the  front  wall,  must  pay  his  rent. 
He  cannot  compel  the  landlord  to  restore  the  wall,  even  if 
the  landlord  has  been  compensated  by  the  city  for  doing  so. 
"The  lessee  cannot  maintain  an  action  against  the  landlord 
to  recover  from  him  a  certain  portion  of  the  sum  assessed  to 
him,  on  the  ground  that  it  was  intended  for  the  purpose  of 
putting  the  property  in  a  tenantable  condition.  The  lessee 
should  see  to  it  that  that  item  of  damages  is  allowed  to  him": 
Mills  on  Eminent  Domain,  sec.  70;  Turner  v.  Williams,  10 
Wend.  140;  Brooks  v.  Boston,  19  Pick.  174.  As  then  the 
tenant  is  bound  to  repair  and  must  rebuild  the  front  wall  to 
make  the  house  tenantable,  and  must  restore  the  elevator  if 
he  wishes  to  use  it,  whatever  sum  of  money  may  be  required 
for  these  purposes  should  have  been  awarded  by  the  jury  to 
be  paid  by  the  city  to  the  tenant;  and  if  the  city  has  paid  it 
to  the  landlord  it  caimot,  on  that  account,  escape  its  obliga- 
tion to  pay  it  to  the  tenant  before  taking  possession  of  his 
property.  It  would  be  a  strange  conception  '*®  of  "just 
compensation"  to  the  tenant  if  the  money  needed  to  make 
the  house  tenantable  were  awarded  to  the  landlord,  and  the 
tenant,  to  whom  the  injury  is  in  fact  done,  were  left  to  rebuild 
at  his  own  expense.  Upon  the  plainest  principles  of  justice, 
whatever  cost  the  city  causes  the  tenant  to  incur  in  making 
repairs  which  are  rendered  necessary  by  its  acts  in  widening 
the  street  is  a  proper  element  of  the  damage  he  sustains,  and 
should  be  considered  and  estimated  by  the  jury  in  measur- 
ing the  market  value  of  the  residue  of  the  leased  premises 
after  the  appropriation  of  a  part  of  those  premises,  for  the  bed 
of  Gay  street.  Obviously,  then,  the  second  and  third  prayers 
of  the  appellant  ought  to  have  been  granted,  and  the  second 
instruction  given  at  the  instance  of  the  city  should  have 
been  refused. 

What  has  been  said  disposes  of  all  the  questions  before  us, 
and  it  follows  that  there  was  error  in  granting  the  instruc- 
tions asked  by  the  city,  and  in  refusing  the  prayers  pre- 
sented by  the  appellant.  The  rulings  excepted  to  will 
therefore  be  reversed  and  a  new  trial  will  be  awarded. 

Rulings  reversed  with  costs  above  and  below,  and  new 
trial  awarded. 
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Landlord  ard  Tinant— KMnarENT  Domain— Taking  Part  or  Lkasbd 
Prbmisss — ErFSCT  on  Liability  tor  Rent. — A  taking  of  a  part  of  leased 
premises,  in  the  exercise  of  the  right  of  eminent  domain,  does  not  release  th« 
tenant's  liability  to  pay  rent  for  the  entire  estate  according  to  the  terms  of 
the  lease:  Stubbings  v.  Emnston,  136  III.  37;  29  Am.  St.  Rep.  300,  and  note; 
FooU  r.  Cincinnati,  11  Ohio,  408;  38  Am.  Dec.  7.37;  but  in  Outhbert  v.  Kuhnt 
3  Whart.  357,  31  Am.  Deo.  513,  it  was  held  that  an  apportionment  of  rent 
will  be  made  at  the  instance  of  a  tenant  when  a  public  street  is  opened 
through  the  demised  premises,  the  amount  of  the  deduction  to  which  he  U 
•ntitled,  being  fixed  by  the  jury. 

Landlord  and  Tenant— Eminent  Domain— Eviction. — The  location 
of  a  townway  over  leased  lands  does  not  constitute  a  breach  of  covenant  for 
quiet  enjoyment,  as  the  lessee  has  a  statutory  remedy  as  owner  against  the 
town  equally  with  the  lessor:  Ellit  v.  Welch,  6  Mass.  246;  4  Am.  De&  122. 
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[81  Maetland,  446.] 
Statute  of  Limitations  in  Actions  between  Nonresidents. — A  statute 
providing  that  "if  any  person  liable  to  an  action  shall  be  absent  out 
of  the  state  at  the  time  when  the  canse  of  action  may  arise  or  accrue 
against  him,  he  shall  have  no  benefit  of  the  limitations  herein  con* 
tained,  if  the  person  who  has  the  canse  of  action  shall  commence  the 
same  after  the  presence  in  this  state  of  the  person  liable  thereto  within 
the  times  herein  limited,"  applies  when  both  parties  have  not  been 
residents  of  the  state.  Hence,  a  foreign  corporation  sued  in  this  state 
by  another  foreign  corporation,  whether  the  cause  of  action  arose  in 
this  state  or  not,  is  not  entitled  to  the  benefit  of  the  statute  of  limita> 
tions,  neither  having  been  a  resident  of  the  state. 

BtATDTE  of  LlMTfATIONS. — EXCEPTIONS  IN  THE  STATUTE  0»  LIMITATIONS  IK 

Favor  or  against  Persons  Absent  from  the  State  apply  against 
and  in  favor  of  foreigners  who  have  never  been  therein,  though  the 
eanse  of  action  also  arose  in  a  foreign  state  or  country. 

William  Reynolds,  for  the  appellants. 

Oeorge  Dobbin  Penniman,  John  K.  Cowen,  and  E.  J.  D.  Qross^ 
for  the  appellee. 

**®  Fowler,  J.  The  question  presented  by  this  appeal 
relates  to  the  construction  of  section  5  of  article  57  of  the 
code,  title,  "  Limitatioius  of  Actions."  Both  parties  are  non- 
residents of  this  state,  the  defendant  being  a  Pennsylvania 
corporation,  and  the  plaintiffs  are  citizens  of,  and  doing  busi- 
ness in  the  state  of,  Rhode  Island,  under  the  name  of  Mason, 
Chapin  &  Co.  The  plaintiffs  sued  out  of  the  superior  court 
of  Baltimore  city,  on  the  7th  of  February,  1894,  a  foreign 
attaohment  against  the  defendant,  the  cause  of  action  being 
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a  breach  of  contract  by  the  latter.  This  attachment  was  laid 
in  the  hands  of  the  Baltimore  and  Ohio  Railroad  Company 
as  garnishee,  and  the  defendant  corporation  voluntarily 
appeared  in  the  short  note  case  and  filed  four  pleas,  upon 
three  of  which  issue  was  joined,  and  to  the  fourth,  which 
was  the  plea  of  limitations,  the  plaintiffs  replied  "that  the 
said  defendant  was,  at  the  time  said  cause  of  action  accrued 
to  the  plaintiffs,  absent  from  the  state  of  Maryland,  to  wit, 
in  the  state  of  Pennsylvania;  and  thereafter  was,  and  con- 
tinued to  be,  and  remained  absent  from  this  state  up  to 
within  three  years  before  bringing  this  suit."  To  this  repli- 
cation the  defendant  rejoined:  "  That  the  alleged  cause  of 
action  accrued  more  than  three  years  before  the  institution 
of  this  suit  outside  of  the  state  of  Maryland,  and  at  the  time 
of  the  accruing  of  said  cause  of  action  both  the  plaintiff 
and  defendant  were  nonresidents  of  the  state  of  Maryland,  and 
have  never  ceased  to  be  nonresidents,  and  said  contract,  on 
which  this  suit  was  instituted,  was  not  made  in  this  state, 
nor  was  any  part  of  it  to  be  performed  in  this  state."  The 
plaintiffs  demurred  to  this  rejoinder,  and  the  court  below 
overruled  the  demurrer,  and  gave  judgment  therein  in  favor 
of  the  defendant.  From  this  judgment  the  plaintiffs  have 
appealed. 

The  precise  question  is  whether  section  5  of  article  57  of 
the  code  applies  to  cases  where  both  plaintiff  and  defendant 
are  nonresidents,  and  where  the  cause  of  action  accrued  out- 
side of  this  state,  and  the  contract  sued  on  is  a  foreign  con- 
tract. 

***  On  the  part  of  the  plaintiffs  it  is  contended  that  they 
have  the  same  rights  and  occupy  the  same  position  as  to  the 
right  to  rely  upon  the  provisions  of  our  code  relative  to  limi- 
tations of  actions  that  any  resident  of  this  state  has,  and 
that  if  a  citizen  of  Maryland  could  not  be  successfully  met 
by  a  plea  of  the  statute  by  a  foreign  debtor,  who  is  a  resi- 
dent of  Pennsylvania,  no  more  can  such  a  plea  be  so  set  up 
against  them.  On  the  other  hand,  the  defendant  contends 
that  the  provisions  of  section  5  of  article  57  were  made  for 
and  relate  alone  to  debtors  who  are  citizens  of  Maryland, 
and  that  a  nonresident  creditor  who  elects  to  bring  a  non- 
resident debtor  into  the  courts  of  Maryland,  in  order  to 
recover  on  a  foreign  contract,  cannot  avoid  a  plea  of  limi- 
tations by  pleading  the  absence  out  of  the  state  of  such  non- 
resident, in  the  terms  of  said  section  5. 
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It  will  be  observed  that  the  validity  of  the  replication  of 
the  plaintiff  must  depend  upon  the  construction  placed  on 
section  5  of  article  57.  That  section  provides  that  *'  if  any 
person  liable  to  any  action  shall  be  absent  out  of  the  state 
at  the  time  when  the  cause  of  action  may  arise  or  accrue 
against  him,  he  shall  have  no  benefit  of  the  limitation 
lierein  contained,  if  the  person  who  has  the  cause  of  action 
ehall  commence  the  same  after  the  presence  in  this  state  of 
the  person  liable  thereto  within  the  times  herein  limited." 
This  language  is  certainly  broad  enough  to  include  within 
its  terms  the  defendant.  It  could  not  be  much  broader  than 
it  seems  to  be  made  by  the  words,  "  any  person  liable  to  any 
action."  But  comprehensive  and  all-embracing  as  it  may 
seem  to  be,  yet  the  language  used  in  the  statute  must  be  con- 
strued and  taken  in  the  sense  in  which  it  appears  to  be  used 
by  the  legislature.  The  defendant  suggests  that  an  investi- 
gation or  historical  study  of  the  origin  and  growth  of  the 
statute  will  show  that  its  contention  is  the  proper  one,  but 
after  a  careful  examination  of  the  old  statutes,  the  original 
statute  of  21  James  I.,  chapter  16,  and  4  &  5  Anne,  chapter 
16,  section  19,  as  well  as  the  several  statutes  adopted  by  this 
state,  all  of  which  are  based  upon  and  in  many  respects  *'• 
similar  to,  or  modifications  of,  the  provisions  of  the  old  Eng- 
lish statutes  just  referred  to,  we  have  arrived  at  a  different 
conclusion. 

In  the  statute  of  James  there  was  a  provision  in  favor  of 
"any  person  or  persons"  "beyond  the  seas,"  and  the  same 
provision  appeared  on  our  own  statute  until  1818,  when  the 
act  of  that  year,  chapter  216,  repealed  it.  It  is  true  that  the 
words  "  any  person,"  etc,  "  beyond  the  sea,"  both  in  the  stat- 
ute of  James  and  our  old  statute,  related  to  persons  who  were 
entitled  to  sue,  but  there  was  a  similar  provision  in  regard 
to  defendants  to  be  found  in  4  &  5  Anne,  chapter  16,  section 
19,  by  which  it  is  provided  that  the  statute  should  not  run 
in  their  favor  during  their  absence  from  the  realm.  And  so 
the  words  in  section  5  of  article  57  of  the  code  relate  to  ab- 
sent debtors,  and  the  whole  section  is  doubtless  a  modifica- 
tion of  section  19  of  the  statute  of  Anne.  If  these  words,  or 
similar  ones,  have  been  uniformly  held,  when  used  in  the 
English  statutes  of  limitations,  from  which  ours  are  derived, 
to  include  both  residents  and  nonresidents,  subjects  and 
foreigners  alike,  then  a  like  construction  should  be  given  to 
them,  or   similar  words,  when  they  appear  in  our  statutes. 


Jane,  1895.]     Mason  v.  Union  Mills  Paper  Mpq.  Co.      527 

In  Angell  on  Limitations,  section  21,  the  correct  rule  is  laid 
down  for  construing  these  statutes.  He  says,  in  speaking 
of  the  statute  of  James  I.,  as  modified  by  that  of  4  &  5 
Anne,  "  where  any  difference  appears  between  the  provisions 
of  that  statute  in  respect  to  personal  actions  and  those  of 
American  statutes  of  limitations,  it  will  be  seen  to  be  more 
in  words  than  in  substance,  the  end  of  one  and  all  of  them 

being  one    and    the  same And   the    mere   change 

of  phraseology  in  the  revision  of  the  statute  before  ia 
force  will  not  work  an  alteration  in  the  law  previously  de- 
clared, unless  it  undisputably  appears  that  such  was  the 
intention  of  the  legislature":  See  authorities  cited  in  note. 
In  the  case  of  Strithhorst  v.  Graeme,  2  W.  Black.  723,  which 
was  an  action  of  assumpsit,  the  defendant  pleaded  nonaa- 
sumpsit  and  limitations.  The  plaintiff,  who  was  a  foreigner, 
replied  that  he  had  been  beyond  seas,  etc.,  in  Germany  and 
***  so  remained,  etc.  Counsel  argued  that  the  replication 
was  bad,  because,  if  the  law  stood  so,  foreigners  who  reside 
always  out  of  England  would  have  the  same  or  greater  ad- 
vantage than  natives,  and  that  the  exception  in  the  statute 
was  meant  for  Englishmen  who  occasionally  go  beyond  seas. 
But  Wilmot,  Lord  C.  J.,  said:  "  The  exception  in  the  statute  is 
general,  and  therefore  there  must  be  judgment  for  plaintiflF." 
This  case  is  also  reported  in  3  Wilson,  145,  and  the  opin- 
ion of  the  chief  justice  is  there  given  more  fully  to  the  same 
effect.  Also  Le  Veux  v.  Berkley,  5  Q.  B.  836,  which  was  tried 
before  Lord  Den  man.  And  in  the  later  case  of  Lafoude  v. 
Ruddock,  24  Eng.  L.  &  Eq.  239,  it  was  again  contended  that 
the  proviso  of  section  7  of  the  statute  of  21  James  L,  relating 
to  creditors  "  beyond  the  seas,"  could  not  apply  to  foreigners 
coming  to  England  for  the  first  time.  Jervis,  C.  J.,  again 
applied  the  liberal  construction,  and  said:  "The  proviso  in 
favor  of  persons  under  disabilities  in  the  statute  of  21  James, 
chapter  16,  applies  as  well  to  foreigners  who  have  never  been 
in  this  country  as  to  parties  residing  abroad  at  the  time  of 
the  accruing  of  the  cause  of  action,  and  returning  afterward 
to  England."  As  we  have  seen,  this  same  exception  in  favor 
of  absent  creditors  was,  until  1818,  a  part  of  our  statute,  and 
it  was  then  repealed,  because  it  was  not  considered  fair,  as 
suggested  also  in  the  old  English  cases  we  have  cited,  that 
citizens  of  other  states  and  subjects  of  foreign  countries 
should  have  greater  advantages  than  our  own  citizens.  And 
that  this  was  the  object  intended  by  the  repeal  of  the  proviso 
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in  favor  of  absent  creditors  is  evident  from  what  was  said  bjr 
Archer,  J.,  in  delivering  the  opinion  of  the  court  of  appeals  in 
the  case  of  Frey  v.  Kirh,  4  Gill  &  J.  521;  23  Am.  Deo.  681. 
"The  unlimited  latitude,"  he  said,  "given  to  persons  beyond 
seas  was  considered  by  the  legislature  as  unreasonable,  and 
it  could  constitute  no  actual  grievance  or  just  cause  of  com- 
plaint if  they  were  reduced  to  the  same  standard  as  our  own 
citizens."  And  again,  he  says  in  the  same  case  that  the 
construction  the  court  had  placed  on  this  "**'  same  act  was 
such  as  put  all  suitors,  foreign  and  domestic,  upon  the  same 
footing:  See,  also,  Pancoast  v.  Addison,  1  Har.  &  J.  350;  2 
Am.  Dec.  520.  It  is  apparent,  therefore,  that  the  saving  or 
exception  in  favor  of  creditors  has  always  in  England,  and 
in  Maryland  also,  as  long  as  it  was  a  part  of  our  law,  been 
held  to  apply  to  both  foreign  and  domestic  creditors. 

And  if  that  be  so,  why  should  not  the  like  provision  in  sec- 
tion 5  of  article  57  have  the  same  liberal  construction?  In 
England,  under  the  statute  of  4  &  5  Anne,  chapter  16,  sec- 
tion 19,  a  foreign  defendant  could  not  plead  the  statute  of 
limitations  unless  he  had  returned  and  been  in  England  dur- 
ing the  statutory  period  of  limitation:  Forbes  v.  Smith,  11 
Ex.  161;  Fannin  v.  Anderson,  7  Q.  B.  811.  And  it  has  been 
uniformly  held  that  the  words  "beyond  the  seas"  is  equiva- 
lent to  "out  of  the  state" — "  out  of  the  jurisdiction."  It  was 
BO  held  by  this  court  in  Maurice  v.  Warden,  52  Md.  291,  and, 
therefore,  if  section  5  should  be  read  as  construed  in  that 
case,  it  would  read  as  follows:  "If  any  person,  etc.,  shall 
be  out  of  the  state,  beyond  seas,  or  out  of  the  jurisdiction  of 
the  state"  at  the  time  the  action  accrues,  etc.,  he  shall  have 
no  benefit,  etc.  So  read,  section  5  would  be  identical  with 
section  19  of  statute  4  &  5  Anne,  chapter  16,  which  has  al- 
ways been  held  in  England  to  include  both  residents  and 
nonresidents:  Fannin  v.  Anderson,  7  Q.  B.  811;  Towns  v» 
Mead,  16  Com.  B.  123;  Forbes  v.  Smith,  11  Eq.  161.  Then, 
according  to  the  terms  of  this  section  thus  read,  a  citizen  of 
Pennsylvania  may  be  sued  in  our  courts,  and  it  is  conceded 
that,  as  against  one  of  our  citizens,  a  citizen  of  Pennsylvania 
cannot  successfully  plead  the  statute  when  sued  here,  if  the 
former  shall  commence  his  action  after  the  presence  here  of 
the  latter  within  the  statutory  period,  for  it  was  so  held  in 
By  singer  v.  Baltzell,  3  Gill  &  J.  158.  In  White  v.  White,  1 
Md.  Ch.  57,  it  was  held  that  the  circumstance  of  the  defend- 
ant in  that  case,  being  a  nonresident,  did  not  deprive  him  of 
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the  benefit  of  the  statute  of  limitations  of  Maryland,  because 
it  was  clearly  shown  that  **'  he  had  been  in  Baltimore  more 
than  three  years  before  the  action  was  commenced.  And,  of 
course,  if  he  had  not  been  here  during  the  statutory  period, 
he  could  not  have  relied  upon  limitations  as  a  defense. 

It  would  also  seem  to  be  clear  that  the  plaintiffs,  who  are 
citizens  of  another  state,  have  the  same  right  to  sue  here  that 
a  citizen  of  this  state  has,  and  it  is  difficult  to  understand 
upon  what  principle  of  justice  or  fairness  the  nonresident 
debtor  should  be  allowed  to  plead  limitations  against  a  non- 
resident creditor,  and  not  against  one  of  our  own  citizens. 
All  should  be  on  the  same  footing:  Frey  v.  Kirk,  4  Gill  &  J. 
521;  23  Am.  Dec.  581.  And  this  would  accord  not  only  with 
justice,  but  would  seem  to  be  giving  to  nonresidents  nothing 
more  than  they  have  a  right  to  demand.  For  it  would  not 
do  to  say  that  our  ciiizens  and  citizens  of  other  states  would 
enjoy  the  same  rights  and  privileges  here,  when,  under  our 
law,  the  latter  would  be  absolutely  barred  from  recovery  by 
a  plea  of  limitations,  while  it  would  not  avail  against  the 
former:  Paine  v.  Drew,  44  N.  H.  314.  And  inasmuch  as  the 
right  to  set  up  limitations  as  a  defense  has  no  existence  ex- 
cept by  virtue  of  statute,  we  should  not  allow  it  to  prevail 
any  more  in  the  one  case  than  in  the  other,  unless  it  can  be 
clearly  shown  that  there  is  some  statutory  provision  requiring 
such  a  distinction  to  be  made. 

It  was  urged  that  the  course  of  the  plaintiffs  is  some* 
what  inconsistent,  in  that  they  seek  to  avoid  the  effect  of  de- 
fendant's plea,  because  of  the  nonresidence  of  the  latter,  while 
the  very  action  by  which  the  defendant  was  forced  into  a 
Maryland  court  is  founded  upon  the  same  fact.  While  it  is 
true  the  attachment  proceedings  were  based  on  the  nonresi- 
dence of  defendant,  yet  this  is  another  case,  in  which,  as  the 
plaintiffs  contend,  the  question  of  residence  or  nonresidence 
is  not  involved,  but  only  the  question  of  the  absence  or  pres- 
ence in  this  state  of  the  defendant,  without  regard  to  residence. 
Nor  is  it  correct  to  say  that  the  defendant  was  compelled  to 
appear  to  this  action.  On  the  contrary,  its  appearance  was 
entirely  voluntary:  Fairfax  Forrest  etc.  Co.  v.  ***  Chambers,  75 
Md.  604.  Such  appearance  was  not  even  necessary  to  enable 
it  to  plead  limitations  or  make  any  other  defenses,  for  the  same 
defenses  which  could  have  been  made  in  this  case  would 
have  been  as  well  made  on  its  behalf  bv  the  garnishee  in  the 

attachment  case  without  any  appearance  on  the  part  of  the 
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defendant  in  this  case:  Pee  on  Practice,  sees.  540,  543.  But 
there  does  seem  to  be  some  incoDsistency  in  the  position  as- 
sumed by  the  defendant.  Because  it  is  a  nonresident,  it 
•claims  the  benefit  of  that  part  of  the  statute  of  limitations 
which  is  in  its  favor,  and  denies,  for  the  same  reason,  that 
section  5,  which  is  not  in  its  favor,  has  any  application  what- 
ever to  it.  It  would  seem  but  fair  that  our  statute  should 
apply  altogether  or  not  at  all  to  the  defendant.  If  altogether, 
the  rejoinder  of  the  defendant  was  bad,  and  the  replication 
of  the  plaintiff  was  good,  and  if  not  at  all,  the  defendant's 
plea  was  bad,  and  in  either  case  the  judgment  on  the  de- 
murrer should  have  been  against  the  defendant. 

We  may  now  briefly  consider  another  question  raised  by 
the  demurrer,  namely,  the  cause  of  action  having  accrued, 
and  the  contract  having  been  made  outside  the  state,  does 
such  contract  constitute  such  a  cause  of  action  as  is  contem- 
plated by  section  5  of  article  57?  It  was  contended  by  the 
defendant  that  foreign  contracts  are  not  contemplated  by 
this  section,  but  that  it  relates  only  to  contracts  made  in  this 
state,  and  to  be  performed  here.  But  we  think  such  a  con- 
struction would  be  strained,  and  it  was  said  by  Jervis,  C.  J., 
in  Lafoude  v.  Ruddock,  24  Eng.  L.  &  Eq.  239,  "  the  rejoinder 
now  proposed  is  that  the  plaintiff  is  a  Frenchman  domiciled 
in  France,  and  that  the  cause  of  action  accrued  there,  so  as 
to  negative  inferentially  that  the  plaintiff  returned  to  this 
country  within  the  meaning  of  the  proviso."  "It  seems  to 
me,"  he  continued,  "that  is  seeking  to  put  too  strict  a  con- 
struction upon  this  statute,"  and  it  was  held  that  "the  mere 
circumstance  of  the  cause  of  action  accruing  in  France,  and 
the  plaintiff  being  a  domiciled  Frenchman,"  was  no  answer 
to  the  replication  that  at  the  time  the  cause  of  action  accrued 
^**  the  plaintiff  was  beyond  seas,  and  had  commenced  his 
Action  within  the  period  limited,  next  after  his  return,  etc. 
Nor  is  there  anything  in  the  language  of  the  section  under 
consideration  which  would  seem  to  compel  us  to  adopt  the 
narrow  construction  suggested  by  the  defendant.  In  Fairfax 
Forrest  etc.  Co.  v.  Chambers^  75  Md.  604,  it  was  held  that 
■*'our  courts  have  jurisdiction  in  regard  to  contracts  whether 
Tuade  in  or  out  of  this  state,  and  where  the  suit  is  brought  by 
«  nonresident  against  a  nonresident  defendant  upon  a  foreign 
contract,  if  the  defendant  voluntarily  appears,  and  the  case 
is  tried  upon  its  merits,  the  validity  of  a  judgment  rendered 
in  such  a  case  cannot  be  questioned."    There,  as  here,  the 
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defendant  was  a  nonresident  corporation,  and  the  proceedings 
were  begun  by  suing  out  a  foreign  attachment.  If,  then,  our 
courts  have  jurisdiction  in  respect  to,  and  the  section  in  ques- 
tion is  general  enough  to  include,  foreign  contracts,  we  can  see 
no  reason  why  they  should  not  be  held  to  be  embraced  within 
its  terms.  To  exclude  them  would  be  to  deprive  citizens  of 
other  states  of  rights  and  privileges  to  which  they  are  enti- 
tied:  Le  Roy  v.  Crowningshield,  2  Mason,  157;  Paine  v.  Drew, 
44  N.  H.  314.  But  it  was  urged  that  to  adopt  the  liberal 
construction,  and  thus  assume  jurisdiction  over  foreign  liti- 
gants, would  make  the  courts  of  this  state  the  battle  ground 
on  which  would  be  waged  a  never  ending  war.  The  danger, 
if  any  is  more  imaginary  than  real. 

In  Paine  v.  Drew,  44  N.  H.  314,  Sargent,  J.,  who  delivered 
the  opinion  of  the  court  in  that  case,  said:  "  The  objection 
that  our  courts  will  be  crowded  with  stale  claims  from  abroad, 
to  the  exclusion  of  their  legitimate  business,  is  purely  imagi- 
nary. The  fact  that  this  question  is  now  for  the  first  time 
directly  raised,  is  a  suflBcient  answer  to  the  objection." 

No  authority  has  been  produced  to  sustain  the  defendant's 
position.  On  the  contrary,  a  number  of  courts  of  the  highest 
authority  have  held,  in  construing  statutes  more  or  less  like 
ours,  that  the  more  liberal  construction  is  the  more  reason- 
able and  just  one.  We  will  examine  a  few  of  them,  *'• 
though  the  language  of  the  statutes  construed  differs  more 
or  less  from  each  other  and  also  from  our  own  statute,  so 
that  decisions  based  upon  them  cannot  always  be  accepted 
as  of  controlling  authority.  The  case,  however,  just  cited 
{Paine  v.  Drew,  44  N.  H.  314),  is  so  similar  in  all  its  facts  to 
the  one  at  bar,  and  the  opinion  of  the  court  is  so  full  and 
clear,  that  it  deserves  more  than  ordinary  consideration. 
The  statute  of  New  Hampshire  (Pub.  Stats.,  1891,  c.  217) 
provides  that  "  If  the  defendant  at  the  time  the  cause  of 
action  accrued,  or  afterward,  was  absent  from  or  residing  out 
of  the  state,  the  time  of  such  absence  shall  be  excluded,"  etc. 
It  was  held  {Paine  v.  Drew,  44  N.  H.  314)  that  a  citizen  of 
Maine  suing  a  citizen  of  Massachusetts,  in  the  courts  of  New 
Hampshire,  the  latter  could  not  avail  himself  of  the  statute 
of  limitations  in  any  other  manner  than  as  though  the  plain- 
tiff were  a  citizen  of  New  Hampshire;  in  other  words,  that 
the  statute  would  not  protect  him  until  he  had  been  in  New 
Hampshire  long  enough  to  allow  the  plaintiff  to  sue  within 
the  time  limited.     In  commenting  upon  provisions  of  statutes 
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of  the  various  states  like  our  section  5  of  article  57  it  was 
said,  "It  has  been  held  almost  uniformly  that  these  words, 
'  absence,' '  return,' '  leaving  property,'  etc.,  are  not  confined  in 
their  application  to  those  who  have  once  been  inhabitants, 
but  are  equally  applicable  to  those  who  have  never  before 
been  in  the  state;  to  foreigners  as  well  as  citizens,"  and  that 
whether  the  statute  runs  against  a  claim  or  not  depends 
entirely  on  the  presence  or  absence  of  the  defendant,  and  that 
it  matters  not  whether  the  plaintiff  be  resident  or  nonresi- 
dent, absent  or  present  in  the  state.  In  the  case  of  Rugglea 
V.  Keeler,  3  Johns.  263,  3  Am.  Dec.  482,  Chancellor  Kent  took 
the  same  view,  and  that,  too,  upon  the  construction  of  a  stat- 
ute substantially  like  ours.  He  said,  "  Whether  the  defendant 
be  a  resident  of  this  state  and  only  absent  for  a  time,  or 
whether  he  resides  altogether  out  of  the  state,  is  immaterial. 
He  is  equally  within  the  proviso."  The  proviso  referred  to 
is  that  "if  the  defendant  shall  be  out  of  the  state  "  he  shall 
have  no  benefit  of  the  statute,  etc.  And  in  the  case  just 
cited  both  parties  were  nonresidents. 

**^  In  Graves  v.  Weeh,  19  Vt.  181,  it  was  held  that  the 
statute  of  that  state  extended  to  the  case  where  both  parties 
were  residents  of  another  state,  and  the  debtor  is  within  the 
state  of  Vermont  for  temporary  purposes.  The  statute  was 
that  limitations  should  not  run  "  when  the  debtor  at  the  time 
the  action  accrued  was  out  of  the  state."  To  the  same  effect 
are  Hartley  v.  Crawford^  12  Neb.  471;  Kempe  v.  Bader,  86 
Tenn.  189;  Power  v.  Hathaway,  43  Barb.  214;  Olcott  v.  Tiogo 
R.  R.  Co.,  20  N.  Y.  210;  75  Am.  Dec.  393;  Larson  v.  Aultman 
etc.  Co.,  86  Wis.  281;  39  Am.  St.  Rep.  893;  Bulger  v.  Roche^ 
11  Pick.  36;  22  Am.  Dec.  359;  Goetz  v.  Voelinger,  99  Mass. 
534;  McCann  v.  Randall,  147  Mass.  81;  9  Am.  St.  Rep.  666. 
In  Angell  on  Limitations,  section  205,  the  author  says:  "The 
acts  of  limitations  of  Maryland  of  1715  and  1765  are  by  ju- 
dicial construction  to  be  taken  together,  and  to  receive  an 
interpretation  to  carry  into  effect  the  plain  and  obvious  intent 
of  the  legislature,  which  was  that  limitations  should  not 
attach  against  a  creditor  where  the  debtor  was  absent  from 
the  state."  And  he  cites  Hysinger  v.  Baltzell,  3  Gill  &  J. 
158,  where  the  defendant  was  a  resident  of  Pennsylvania 
when  the  cause  of  action  accrued,  and  it  was  held  he  could 
not  plead  the  statute,  because  he  had  not  been  here  long 
enough  to  afford  the  plaintiff  an  opportunity  to  prosecute  his 
writb    It  is  true  that  in  Hysinger  v.  Baltzell^  3  Gill  &  J.  158> 
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the  plaintiff  was  a  resident  of  this  state,  but,  as  we  have  seen, 
both  residents  and  nonresidents  stand  upon  the  same  footing 
in  this  respect:  Frey  v.  Kirk,  4  Gill  &  J.  521;  23  Am.  Dec. 
581.  And  the  absence  or  presence  in  the  state  of  the  plaintiff 
has  no  effect  whatever  upon  the  running  or  not  running  of 
the  statute;  Paine  v.  Drew,  44  N.  H.  314;  White  v.  White,  1 
Md.  Ch.  57.  In  conclusion  we  will  refer  to  the  case  of  Maurice 
V.  Warden,  52  Md.  291,  which  we  think  gives  a  clear  and 
satisfactory  construction  of  section  5  entirely  confirming 
the  views  here  expressed.  The  whole  question  raised  by  the 
defendant  here  is  whether  that  section  applies  to  it.  The 
contention  is,  that  the  section  referred  to  will  be  so  construed 
as  to  restrict  it  to  resident  debtors,  and  reliance  was  placed 
here,  as  there,  upon  section  4  of  the  same  article  of  the  code 
and  its  relation  to  section  5,  the  ***  argument  being  that 
inasmuch  as  the  former  related  only  to  residents,  the  latter, 
which  was  claimed  to  be  a  supplement  to  it,  had  no  other  or 
greater  significance.  This  court,  however,  seems  to  have 
placed  very  little  reliance  upon  section  4  for  any  purpose, 
and  declared  it  to  be  so  ambiguous  that  it  is  practically  use- 
less— so  useless  tliat  it  was  said  the  profession  did  not  seem 
ever  to  have  relied  on  it.  But  in  regard  to  section  5  it  was 
paid  that  the  meaning  of  the  phrase  therein  used,  namely, 
"out  of  the  state,"  is  identical  with  the  well-known  expres- 
sion "beyond  the  seas,"  or  "out  of  the  actual  jurisdiction," 
"  beyond  the  reach  of  process  of  the  state."  We  have  already 
seen  that  the  words  "  beyond  the  seas,"  whether  used  in  stat- 
utes of  limitations  in  regard  to  creditors  or  debtors,  have 
always  been  held  to  apply  to  both  residents  and  nonresidents, 
unless  otherwise  provided,  as,  for  instance,  in  the  Illinois 
statute.  "Without  undertaking,"  said  this  court  in  the  case 
just  cited,  "to  review  all  the  cases  in  which  have  been  con- 
strued the  words  *  beyond  the  seas,'  and  '  out  of  the  state,' 
there  is  in  reality  no  conflict  among  them,  and  they  all  tend 
to  ascertain  whether  or  not  in  the  particular  case  the  party 
could  be  reached  by  the  process  of  the  court.  If  he  can  be 
reached  by  process,  it  matters  not  whether  he  be  resident  or 
not,  for  in  either  case  he  will  be  protected  by  the  statute 
unless  his  creditor  sues  him  within  the  time  limited — and 
this  without  regard  to  whether  the  creditor  be  present  or 
absent  from  this  state.  And,  on  the  other  hand,  if  the  debtor 
cannot  be  reached  by  process,  he  is  "  beyond  the  seas,"  "  ab- 
sent out  of  the  state."    And  therefore,  although  a  defendant 
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may  be  actually  within  the  territorial  limits  of  the  state,  if 
he  is  beyond  the  reach  of  process,  he  is,  within  the  meaning 
of  the  statute,  "out  of  the  state":  Maurice  v.  Warden^  62  Md, 
291;  Sleght  v.  Kane,  1  Johns.  Cas.  76. 
Judgment  reversed  and  cause  remanded  for  new  trial. 

Robinson,  C.  J.,  and  Bryan  and  Briscoe,  JJ.,  dissented. 


LiHrrATioNS  or  Aotioms  —  Nonresidents.  —  The  laving  clause  in  the 
statute  of  limitations  extends  to  foreiguers,  or  those  who  have  never  resided 
in  the  state,  as  well  as  to  citizens  who  may  be  temporarily  absent:  RuggUa 
T.  Keeler,  3  Johns.  263;  3  Am.  Deo.  482;  Burrows  v.  French,  34  S.  C.  165j 
27  Am.  St.  Rep.  811,  and  note.  Although  a  nonresident  debtor  has  prop* 
erty  within  the  state,  the  operation  of  the  statute  of  limitations  is  suspended 
while  he  is  absent  from  the  state:  Oriat  v.  Williams,  111  N.  C  53;  32  Am. 
St.  Rep.  782.  The  statute  of  limitations  of  Massachusetts  does  not  run  in 
favor  of  one  who  has  never  been  a  resident  of  the  state,  when  the  plaintiff 
is  also  a  nonresident,  against  whom  the  statute  has  not  run  in  the  state  where 
he  resides  and  where  the  cause  of  action  accrued,  although  the  statute  of  a 
third  state  to  which  the  defendant  has  removed  protects  him  from  suit 
there:  McCann  t.  Randall,  147  Mass.  81;  9  Am.  St.  Rep.  666,  and  note  with 
the  cases  collected.  See.  further,  the  extended  notes  to  Moore  v.  Aiinstrong, 
36  Am.  Deo.  73;  Langdon  r.  Doud,  83  Am.  Dec.  644,  and  the  note  to  Stanlejf 
T.  Stanley,  21  Am.  St.  Rep.  810. 

Limitations  or  Actions — Foreign  Corporations. —A  foreign  corpora- 
tion is  a  person  "out  of  the  state,"  and  cannot  avail  itself  of  the  statute  of 
limitations:  Larson  v.  AuUmanetc  Co.,  86  Wis.  281;  39  Am.  St  Rep.  893, 
and  note.  See,  also,  the  extended  notes  to  Clarke  r.  Bank,  62  Aql  Dee. 
S56,  and  Moort  r.  Armstrong,  36  Am.  Doa  7ft. 
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Mitchell  v.  Mississippi  Home  Insurance  Co. 

[72  Mississippi,  53.] 

lusuRANCE— Iron-sapb  Clause — DIVISIBILITY  OF  CONTRACT. —In  a  policy 
of  insurance  covering  a  stock  of  goods,  as  well  as  store  fixtures  and  furni- 
ture, separately  valued,  an  "  iron-safe"'  clause  requiring  the  booits  of  ac- 
count and  last  inventory  of  the  business  to  be  kept  in  a  fire-proof  safe 
does  not  apply  to  the  furniture  and  fixtures.  The  contract  is,  there- 
fore, divisible,  and,  in  the  absence  of  fraud,  is  good  as  to  the  furniture 
and  fixtures,  though  it  may  be  avoided  as  to  the  goods  by  a  failure  to 
observe  such  clause. 

Iksorance  —  Estoppel  —  Fraud. — An  insurer  is  not  permitted  to  collect 
premiums  with  full  knowledge  of  the  existence  of  facts  which  might 
avoid  the  policy,  and  of  the  purpose  of  the  insured  to  continue  to  con- 
duct the  business  in  disregard  of  a  provision  working  a  forfeiture,  and 
then  to  deny  the  validity  of  the  policy  should  a  loss  occur. 

IiraDRAN'CB — Ikon-safb  Clause — Estoppel. — An  insurance  company,  hav- 
ing insured  a  stock  of  goods,  cannot  set  up  a  breach  of  an  "  iron-safe 
clause"  in  its  policy,  requiring  the  books  of  account  and  last  inventory 
of  the  business  to  be  kept  in  a  fire-proof  safe,  if  its  agent,  when  he  is- 
■ned  the  policy  and  collected  the  premium,  knew  that  the  insured  had 
no  safe,  and  did  not  intend  to  have  one,  but  intended  to  keep  the 
books  of  account  at  the  store,  as  he  had  been  doing. 

Insurance.— An  Increase  of  Risk,  by  the  unauthorized  addition  to  the 
building  in  which  a  business  is  conducted,  is  not  shown  by  evidence 
that  the  addition  brought  the  building  a  few  feet  nearer  certain  houses, 
if  it  is  not  shown  how  far  distant  these  houses  were,  and  that  their 
proximity  increased  the  danger  of  fire. 

Action  on  a  policy  of  fire  insurance  for  five  hundred  dol- 
lars. Of  this  amount  four  hundred  dollars  was  on  a  stock  of 
merchandise,  twenty  dollars  on  store  and  office  furniture  and 
fixtures,  and  eighty  dollars  on  furniture  belonging  to  a  restau- 
rant conducted  in  connection  with  the  store.     The  court  ex- 
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eluded  all  the  evidence  for  the  plaintiff.  There  was  a  judgment 
for  the  insurance  company,  and  Mitchell  appealed. 

Sweatman,  Trotter  &  Knox,  for  the  appellant. 

Hill  &  Thames,  and  Somerville  &  McLean^  for  the  appellee. 

••  Woods,  J.  This  is  an  action  on  an  Insurance  polioj 
issued  by  the  appellee  to  appellant.  The  declaration  is  in 
the  usual  form.  The  insurance  company  filed  the  plea  of 
the  general  issue  and  three  special  pleas.  The  first  special 
plea  sets  up  the  defense  of  what  is  now  commonly  known  as 
the  iron-safe  clause;  the  second  special  plea  sets  up,  by  way 
of  defense,  that  whisky  .was  retailed  on  the  premises  in  which 
appellant  kept  her  store  and  conducted  her  other  business, 
and  where  the  property  insured  was  kept;  and  the  third 
Bpecial  plea  defends  on  the  ground  that  an  addition  to  the 
buildings  on  the  premises  where  the  property  insured  was 
kept  had  been  made,  which  increased  the  risk.  The  appel- 
lant demurred  to  the  first  and  second  special  pleas,  and  took 
iBsue  on  the  third.  The  demurrer  to  the  second  special  plea 
was  properly  sustained,  and  was  improperly  overruled  as  to 
the  first  special  plea.  The  first  ground  of  demurrer  to  this 
first  special  plea  was  that  it  interposed  no  defense  to  the 
whole  action,  and  this  ground  of  demurrer  appears  to  have 
been  well  taken.  The  requirement  of  the  iron-safe  clause  is 
that  the  last  inventory,  and  the  books  of  account  of  sales  and 
purchases,  shall  be  kept  in  such  safe,  or  in  some  secure  place 
other  than  on  the  premises  where  the  insured  property  was 
kept,  and  that  a  failure  to  produce  the  inventory  and  books 
after  loss  shall  avoid  the  policy;  but  all  this  has  reference 
only  to  such  articles  of  merchandise  as  constitute  the  stock 
in  trade.  The  store  fixtures  and  furniture,  and  the  restau- 
rant furniture,  including  the  cooking  stove,  were  never  de- 
signed to  be  embraced  *''  in  the  inventory  of  stock  on  hand, 
or  to  be  entered  and  carried  on  the  books  of  account  showing 
purchases  and  sales  of  goods  by  the  insured.  As  to  these, 
the  policy  was  not  avoided  by  appellant's  failure  to  observe 
the  iron-safe  clause.  The  contract  was  divisible,  and  it  may 
be  true  that  appellant  could  be  defeated  of  a  recovery  for  the 
■um  for  which  the  stock  of  goods  was  insured,  and  yet  might 
have  been  entitled  to  recover  for  the  furniture  and  fixtures  of 
the  store  and  restaurant.  The  case  is  not  to  be  confounded 
with  those  in  which  any  recovery  for  any  part  of  the  sum 
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insured  has  been  denied  because  of  misrepresentations  or 
frauds  of  the  insured:  Home  Ins.  Co.  v.  Delta  Bank,  71  Miss. 
608. 

The  refusal  of  the  court  to  permit  appellant  to  file  her  first 
replication  to  the  first  special  plea  was  error.  This  replica- 
tion set  up,  in  substance,  that,  when  the  contract  for  insur- 
ance was  made,  the  defendant  knew  plaintiff  had  no  safe, 
and  did  not  intend  to  a  keep  a  safe,  and  that  defendant  knew 
that  plaintiff  intended  to  keep  her  books  in  the  store  and  at 
her  dwelling-house,  just  as  they  were  kept  when  the  contract 
for  insurance  was  made,  and  this  was  substantial  matter  in 
avoidance  of  the  defense  made  by  the  plea.  To  ask  us  to 
hold  that  an  insurance  company  shall  ostensibly  contract  for 
keeping  an  inventory  and  books  of  account  in  an  iron  safe, 
or  at  some  secure  place  apart  from  the  premises  on  which  the 
property  insured  is  kept,  and,  yet,  with  full  knowledge  that 
the  insured  had,  and  intended  to  have,  no  safe,  and  with  full 
knowledge  that  such  inventory  and  books  of  account  had 
been  kept,  and  were  to  be  continued  to  be  kept  at  the  store, 
to  receive  the  insured's  premiums  as  for  a  valid  policy,  the 
company  intending  to  deny  its  validity  if  loss  should  occur, 
is  to  ask  us  to  sanction  trickery  and  fraud.  The  insurer 
cannot  be  permitted  to  collect  premiums  with  the  full  knowl- 
edge of  the  existence  of  facts  which  might  avoid  the  policy, 
and  with  full  knowledge  of  the  insured's  purpose  to  continue, 
in  disregard  of  a  provision  working  a  forfeiture,  to  conduct 
the  business  as  theretofore  in  such  disregard.  We  cannot 
•*  legalize  by  our  sanction  such  perfidy:  See  Rivara  v. 
Queen's  Ins.  Co.,  62  Miss.  720. 

It  is  said  by  counsel  for  appellant  that  the  court  below  was 
moved  to  exclude  all  the  evidence  of  appellants,  in  part,  be- 
cause the  appellant  was  shown  to  have  kept  gasoline  in  the 
store  where  her  business  was  carried  on.  The  pleadings 
nowhere  present  such  issue.  On  this  point,  the  issue  made 
by  the  pleadings  was,  that  the  risk  had  been  increased  by  the 
unauthorized  addition  to  the  building  in  which  the  business 
was  conducted.  On  this  issue,  as  to  the  addition,  the  evi- 
dence did  not  clearly  show  that  the  risk  had  been  increased 
by  the  addition.  The  evidence  showed  only  that  the  addi- 
tion brought  the  building  in  which  the  business  was  con- 
ducted a  few  feet  nearer  to  the  negro  houses  referred  to  by 
the  witnesses;  but  whether  these  negro  houses  were  ten  feet 
or  a  thousand  yards  distant  does  not  appear,  and  whether 
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the  risk  was  increased  by  the  addition  was  left  uncertain. 
The  exclusion  of  appellant's  evidence  was  erroneous. 
Reversed  and  remanded. 


Insdranck — DiviaiBiuTT  OF  Contract— Estoppel— Increasb  of  Risk. — 
A  contract  of  insurance  on  two  or  more  kiuda  of  property,  specifically  ap> 
praised  and  valued  in  the  policy,  will  be  deemed  severable  and  not  entire, 
unless  there  is  something  in  the  terms  or  nature  of  the  particular  contract, 
cm:  in  the  circumstances  of  the  case,  or  in  the  nature  of  the  different  sub> 
jects  of  insurance,  from  which  it  may  be  inferred  that  the  insurer  would 
Bot  have  been  likely  to  assume  the  risk  on  one  of  several  of  them,  unless 
induced  by  the  advantage  and  profit  of  having  a  risk  on  all:  Note  to  Billa 
V.  Hihernia  Ins,  Co.,  47  Am.  St.  Rep.  125.  This  subject  is  discussed  in 
the  monographic  note  to  Qould  v.  Mutual  Fire  Ina.  Co.,  74  Am.  Deo. 
498,  on  whether  a  policy  of  insurance,  void  as  to  a  part  of  the  property, 
is  void  in  toto.  An  insurance  company,  which  knowingly  takes  a  premium 
for  a  policy  under  conditions  which  render  it  invalid,  is  estopped  from  urging 
those  conditions  to  release  it  from  its  contract:  Oermania  Fire  Ins.  Co.  ▼. 
Mick,  125  IlL  351;  8  Am.  St.  Rep.  384.  The  forfeiture  of  a  policy  for  a 
default  of  the  assured  is  waived  by  recognizing  the  continued  validity  of 
the  policy:  Note  to  Eiios  v.  St.  Paul  etc.  Ins.  Co.,  46  Am.  St.  Rep.  813. 
The  burden  of  proof  to  show  that  an  insurance  is  avoided  by  an  alteration 
of  the  insured  premises,  whereby  the  risk  is  increased,  contrary  to  a  stipu- 
lation of  the  policy,  is  on  the  insurance  company:  Padelford  v.  Providenca 
etc  Ins.  Co.,  3  R.  I.  102;  67  Am.  Dec.  496;  as  no  alterations  or  repairs  not 
increasing  the  risk  shall  affect  the  insurance:  Merriam  T.  Middlesex  etc  Ins. 
Co.,  12  Pick.  162;  32  Am.  Deo.  252. 


Norton  v.  Statb. 

[72  Mississippi,  128.] 

Ikdictment. — If  thb  Descrifpion  of  the  Offense  charged  in  an  indict* 
ment,  taking  into  consideration  its  nature  and  the  natural  and  legal 
import  of  the  terms  used  in  designating  it,  is  such  as  to  convey  a  cer* 
tain,  clear,  and  full  idea  of  the  offense  charged,  it  is  sufficient. 

lUDiCTMENT — Defective  Allegations  Cured  by  Verdict. — Though  an 
allegation  in  an  indictment  is  defective,  it  is  sufficient,  after  verdict,  if 
it  was  not  demurred  to,  and  its  meaning  is  made  to  appear  by  necessary 
implication. 

Sbdcci'ION  under  Promise  of  Marriagb — Indictment. — Under  a  statut* 
making  the  seduction  of  females  over  sixteen,  under  promise  of  mar- 
riage, punishable,  an  indictment  alleging  that  defendant  obtained 
carnal  knowledge  of  a  woman  or  female  child  over  the  age  of  sixteea 
years  "  by  virtue  of  a  false  or  feigned  promise  of  marriage,"  though  it 
fails  to  make  expressly  the  necessary  averment  that  the  promise  waa 
made  to  her,  is  sufficient  after  verdict,  if  no  demurrer  wag  interposed, 
and  such  averment  appears  by  necessary  implication. 
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Indicttment — Formal  Defects,  how  Reachbd. — A  defect  apparent  on  the 
face  of  an  indictment,  but  which  does  not  go  to  the  substance  thereof, 
may  be  reached  by  demurrer,  but  not  by  a  motion  to  quash. 

Sbduction  under  Pkomise  of  Marriage — Essentials  of  Offense.— It 
is  essential  to  the  statutory  offense  of  seducing  a  female  over  sixteen, 
under  promise  of  marriage,  that  the  woman  seduced  be  unmarried  and 
of  chaste  character  at  the  time  of  the  intercourse,  though  it  is  not  so 
expressed  in  the  statute. 

Seduction  under  Promise  of  Marriage. — In  an  Indictment  for  the 
statutory  offense  of  seducing  a  female  over  sixteen,  under  promise  of 
marriage,  it  is  not  necessary  to  allege  that  the  man  was  unmarried, 
though,  if  married,  and  the  woman  knew  it,  no  conviction  can  be  had. 
Neither  is  it  necessary  to  allege  that  the  woman  was  unmarried,  though 
it  is  the  better  practice  to  make  the  averment. 

Seduction.  The  defendant  was  convicted  under  section 
1298  of  the  Mississippi  Code  of  1892,  which  reads  as  follows: 
"  Seduction  of  females  over  age  of  sixteen,  by  frauds,  etc.  If 
any  person  shall  obtain  carnal  knowledge  of  any  woman  or 
female  child  over  the  age  of  sixteen  years,  by  virtue  of  any 
feigned  or  pretended  marriage,  or  any  false  or  feigned  promise 
of  marriage,  he  shall,  upon  conviction,  be  imprisoned  in  the 
penitentiary  not  more  than  five  years;  but  the  testimony  of 
the  female  seduced  alone  sliall  not  be  sufficient  to  warrant  a 
conviction."  The  accused  offered  some  testimony  to  the  effect 
that  the  prosecutrix,  Katie  Douglass,  was  engaged  to  marry 
another  man,  and  had  sexual  intercourse  with  him  about  the 
time  the  accused  began  his  visits  to  her.  The  following  in- 
struction was  given  on  behalf  of  the  state:  "  It  is  no  defense 
to  the  indictment  that  Miss  Katie  Douglass  was  engaged  to 
another  man,  or  had  illicit  connection  with  another  man.  If 
you  believe  from  the  evidence  that  the  defendant  obtained 
illicit  connection  with  her  by  a  false  or  feigned  promise  of 
marriage,  he  is  guilty  as  charged."    The  defendant  appealed. 

George  S.  Dodds  and  Williiig  &  Ramsey,  for  the  appellant. 

Frank  Johnston,  attorney  general,  for  the  state. 

180  Whitfield,  J.  We  cannot  treat  the  motion  to  quash 
as  a  demurrer.  The  language  of  sections  1354  and  1355  of 
the  code  of  1892  is  plain  and  binds  us.  If  a  demurrer  had 
been  interposed  below  it  should  have  been  sustained  and  the 
indictment  quashed,  unless  amended  for  the  averment, 
which  ought  to  he  clearly  set  forth  in  every  indictment,  un- 
der section  1298  of  the  code  of  1892 — that  the  defendant 
made  the  promise  to  the  woman  of  whom  he  had  the  carnal 
knowledge— whilst  set  forth  here  in  such  wise  as  to  prevent 
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objection  after  verdict,  is  not  set  forth  with  such  clearness  as 
to  sustain  the  indictment,  against  objection  properly  taken 
before  verdict  by  demurrer.  But,  whilst  we  cannot  treat  the 
motion  to  quash  as  a  demurrer,  yet  if  the  indictment  omits 
altogether  any  averment  that  the  defendant  made  the  promise 
to  the  woman  of  whom  he  had  carnal  knowledge,  which  aver- 
ment we  hold  to  be  essential  in  such  an  indictment,  there 
would  be  a  total  omission  of  a  matter  of  substance — of  an 
element  of  the  very  essence  of  the  offense — and  the  indict- 
ment would  be  void  as  charging  no  offense,  and  the  judgment 
and  sentence  of  the  law  could  not  follow  upon  a  conviction 
had  under  it;  and,  a  matter  of  constitutional  right  being  thus 
involved,  the  point  could  be  raised  here,  and  section  1341  of 
the  code  of  1892  would  not  apply,  as  held  in  Lewis  v.  State, 
49  Miss.  356,  and  Newcomh  v.  State,  37  Miss.  397.  The  whole 
pith  of  the  matter  is  put  by  Chief  Justice  Shaw  {Common- 
wealth V.  Odlin,  23  Pick.  275)  in  this  language,  approved  by 
this  court  in  Sullivan  v.  State,  67  Miss.  351:  "The  verdict  of 
a  jury  does  nothing  more  than  verify  the  facts  charged;  and, 
if  these  do  not  show  the  party  guilty,  he  cannot  be  considered 
as  having  violated  the  statute."  There  can  be  no  doubt  that 
it  is  of  the  essence  of  the  offense  denounced  by  section  1298 
of  the  code  of  1892  that  the  defendant  should  make  a  false 
or  feigned  promise  of  marriage  to  the  woman  in  the  case,  and 
that  the  indictment  should  aver  *'*  this:  4  Park.  Cr.  528. 
In  Bishop's  Directions  and  Forms,  section  950,  the  proper 
form  of  indictment  under  this  statute  is  specifically  set  forth, 
the  language  being  "that  A  did  obtain  carnal  knowledge  of 
one  X,  ....  by  virtue  of  a  false  express  promise  of  mar- 
riage to  her  previously  made  by  the  said  A." 

In  Callahan  v.  Slate,  63  Ind.  199;  30  Am.  Rep.  211; 
Cheney  v.  State,  36  Ark.  75;  Grant  v.  State,  4  Park.  Cr.  528 
(which  see  specially);  Cole  v.  State,  40  Tex.  148;  State  v. 
Bryan,  34  Kan.  68,  and  many  others,  it  is  expressly  averred 
that  the  carnal  knowledge  was  obtained  by  virtue  of  a  prom- 
ise made  by  the  defendant  to  the  woman  in  the  case.  The 
indictment  in  Ferguson  v.  State,  71  Miss.  805,  42  Am.  St. 
Rep.  492,  follows  Mr.  Bishop's  form  exactly,  and  this  book  is 
presumably  in  the  library  of  every  district  attorney  in  the 
state.  The  allegation  in  this  indictment  does  not  use  the 
language  "promise  previously  made  by  said  defendant  to 
Baid  Katie  Douglass,"  but  it  does  allege  that  defendant  had 
carnal  knowledge  of  her  "  by  virtue  of  a  false  or  feigned 
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promise  of  marriage."  We  think  this  is  a  very  defective  al- 
legation in  the  particular  under  consideration;  but  still  there 
is,  by  necessary  implication,  the  allegation  that  the  promise 
was  one  made  by  defendant  to  Katie  Douglass.  No  other 
construction  not  too  fanciful  to  serve  as  the  basis  of  a  judg- 
ment of  reversal  can  be  made.  "When  the  description  of 
the  offense,  taking  into  consideration  its  nature  and  the  nat- 
ural and  legal  import  of  the  terms  used  in  designating  it,  is 
such  as  to  convey  a  certain,  clear,  and  full  idea  of  the  offense 
charged,  it  is  sufficient,"  says  this  court  in  Jesse  v.  State,  28 
Miss.  109.  There  can  be  no  sound  and  satisfactory  meaning 
given  to  this  allegation,  looking  to  the  whole  indictment, 
other  than  that  the  promise  in  question  was  one  made  by 
the  defendant  to  Katie  Douglass,  defective  as  the  allegation 
manifestly  is.  In  State  v.  Bryan,  34  Kan.  68,  the  indict- 
ment did  not,  in  terms,  charge  that  the  woman  seduced  was 
a  single  woman,  but  it  did  charge  that  she  was  of  the  age  of 
only  seventeen  years.  The  court  *"  said:  "  The  allegation 
that  Bryan,  being  a  male  person,  seduced  her  under  a  prom- 
ise of  marriage,  inferentially  charged  that  the  female  was  a 
single  woman.  It  would  conform  to  the  better  practice  if 
the  information  contained  an  express  averment  that  the  pros- 
ecutrix was  at  the  time  a  single  woman;  but  as  the  language 
used  necessarily  implies  that  she  was  single  at  the  time 
stated,  and  as  appellant  could  not  have  been  misled  or  preju- 
diced by  anything  in  the  information,  we  think  it  was  not 
fatal  for  omitting  the  direct  averment  that  the  prosecutrix 
was  a  single  woman." 

We  hold  in  this  case  that  the  allegation  is  very  defectively 
made,  but  is  set  out  by  reasonable  implication  in  such  sense 
and  with  such  sufficiency  that,  after  verdict,  it  is  aided  by 
section  1341  of  the  code  of  1892:  See  1  Saunders'  Reports, 
227,  note  1. 

But  it  is  insisted  that  the  court  below  erred  in  granting 
the  instruction  given  for  the  state.  We  think  this  instruc- 
tion, applied  to  the  facts  of  this  case,  squarely  presents  the 
question  whether  the  woman  should  be  of  previous  chaste 
character  under  this  statute.  We  have  found,  after  careful 
examination,  but  two  statutes  identical  with  ours,  and  those 
are  the  statutes  of  Arkansas  and  Texas;  and  in  the  case  of 
Polk  V.  State,  40  Ark.  482,  48  Am.  Rep.  17,  a  case  strikingly 
like  this  in  its  facts,  speaking  of  testimony  offered  by  de- 
fendant to  show    previous  unchaste  character,  which    hn-l 
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been  excluded  by  th'^  court  below,  the  court  sayc:  "In  every 
prosecution  for  seduction,  the  character  of  the  seduced  fe- 
male is  involved  in  the  issue It  is  not,  indeed,  ex- 
pressed in  our  statute,  as  it  is  in  the  statute  of  New  York, 
and  of  some  of  the  otlier  states,  that  the  woman  should  have 
been  of  previous  chaste  character,  but  it  is  plainly  implied. 
The  legislature  never  intended  to  send  a  man  to  the  peniten- 
tiary for  having  had  illicit  connection  with  a  prostitute  or  a 
woman  of  easy  virtue,  where  she  had  consented,  even  under 
a  promise  of  marriage."  And  the  supreme  court  of  Michi- 
gan, construing  a  statute  identical  with  ours  in  leaving  out 
the  words  "  of  previous  *"  chaste  character,"  and  in  a  pros- 
ecution for  "  seducing  and  debauching  an  unmarried  woman," 
says:  "  In  most  of  the  states  these  statutes  make  the  seduc- 
tion of  a  woman  of  previous  chaste  character  indictable, 
while  there  are  no  such  words,  nor  any  of  like  import,  in 
ours.  If,  however,  we  are  correct  in  what  we  have  already 
said  upon  the  question  as  to  what  is  necessary  to  make  an 
act  of  illicit  intercourse  seduction,  then  the  chastity  of  the 
female,  at  the  time  of  the  alleged  act,  is  in  all  cases  involved. 
This,  upon  principle,  we  consider  the  correct  doctrine":  Cit- 
ing many  authorities. 

In  an  elaborate  note  to  State  v.  Carron,  87  Am,  Dec.  408, 
it  is  declared  that  "  the  evident  design  of  the  laws  on  this 
subject  is  to  protect  virtuous  unmarried  females."  The  Texas 
statute,  practically  identical  with  ours,  also  omits  the  words 
"of  previous  chaste  character."  But  the  supreme  court  of 
that  state,  in  two  well-considered  cases,  reported  in  Putman 
V.  State,  29  Tex.  App.  454,  25  Am.  St.  Rep.  738,  and  Mrou8 
V.  State,  31  Tex.  Cr.  Rep.  597,  37  Am.  St.  Rep.  834,  ex- 
pressly held  that  the  previous  chaste  character  is  involved  in 
the  very  constitution  of  the  offense,  and  the  want  of  it  a  per- 
fect defense.  In  the  last  case,  decided  in  March,  1893,  the 
trial  court  charged  that,  "if  the  jury  believe  defendant  and 
Tina  Garzell  were  well  acquainted  with  each  other,  and  de- 
fendant, knowing  her  character,  promised  to  marry  her,  and 
subsequently  seduced  her  by  virtue  of  said  promise,  he  could 
not  avail  of  her  want  of  chastity  as  a  defense."  The  supreme 
court  held  it  error,  and  reversed  the  case.  A  stronger  and 
more  pointed  announcement  of  the  view  we  are  putting  for- 
ward can  hardly  be  imagined,  the  charge  in  that  case  being, 
as  here,  in  the  very  language  of  the  statute.  It  is  true  that 
in  nearly  all  the  states  the  statutes  making  punishable  the 
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Beduction  of  women  under  promise  of  marriage  have  in  the 
statutes  the  words  "  of  previous  chaste  character,"  or  "of  good 
repute,"  or  similar  words;  but  this  legislative  consensus, 
aided,  too,  by  almost  universal  judicial  consensus  of  opinion 
upon  the  identical  subject,  only  emphasizes  the  accuracy  of 
Mr.  Freeman's  statement,  supra,  that  it  is  "the  evident  *'■* 
purpose  of  these  laws  to  protect  virtuous  unmarried  fe- 
males." Thisstatute  (Code  1892,  sec.  1298)  is  a  statute  against 
the  seduction  of  females  over  sixteen  by  a  promise  of  mar- 
riage. It  is  none  the  less  seduction,  which  is  the  thing  de- 
nounced, because  it  is  seduction  in  a  specified  mode — by  the 
promise  of  marriage.  We  must  not  confuse  ourselves  by 
arguing  that,  because  the  seduction  made  punishable  here  is 
Beduction  under  promise  of  marriage,  that  the  seduction  is 
not  still  the  substantive  thing  denounced.  The  definition  of 
Beduction  is  necessarily  at  the  threshold  of  the  inquiry.  The 
legislature,  doubtless,  properly  thouglit  that  a  woman  may 
much  more  readily  yield  to  this  particular  mode  of  seduction 
— the  promise  of  marriage — than  to  any  other;  but  it  is  se- 
duction still,  in  its  legal  import,  though  accomplished  in  this 
particular  mode,  which  is  here  denounced.  There  can  be  no 
such  thing  as  the  seduction  of  a  woman  at  the  time  of  se- 
duction of  unchaste  character.  The  supreme  court  of  Wis- 
consin say,  in  West  v.  State,  1  Wis.  216:  "A  prostitute  may 
be  the  subject  of  rape,  but  not  of  seduction."  And  Chief 
Justice  Brickell,  in  the  course  of  an  admirable  opinion  in 
Wilson  V.  State,  73  Ala.  533,  says:  "The  word  'seduce,'  as 
found  in  the  statute  [one  on  this  subject],  imports  not  only 
illicit  sexual  intercourse,  but  it  imports  also  a  surrender  of 
chastity.  The  statute  is  for  the  protection  of  the  chastity  of 
unmarried  women,  and  the  existence  of  the  virtue  at  the  time 
of  the  intercourse  is  a  necessary  ingredient  of  the  ofifense;  for, 
as  has  been  often  said,  the  prostitute  may  be  the  victim  of 
rape,  but  is  not  the  suV>ject  of  seduction.  By  this  is  not 
meant,  however,  that  the  woman  who  may,  at  some  time, 
have  fallen  cannot  be  the  subject  of  seduction.  That  may  be 
true,  and  there  may  be  reformation;  and,  at  the  time  she 
yields  to  the  man's  embraces,  she  may  have  the  virtue  of 
chastity,  not  in  the  high  degree  of  the  woman  who  has  not 
strayed,  but  yet  within  the  meaning  of  the  statute  entitling 
her  to  protection."  The  Alabama  statute  originally  did  not 
have  the  words  "  of  previous  chaste  character"  in  it,  but,  bj 
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amendment,  had  them  when  this  opinion  was  delivered.  But 
the  *'•  opinion  on  the  point  of  what  seduction  is,  is  directly 
relevant. 

It  is  abundantly  settled  that  a  woman  who  has  fallen  and 
has  really  reformed  is  chaste,  as  Chief  Justice  Brickell  says, 
within  the  meaning  of  all  these  statutes;  for  she  is  then 
chaste  wlien  the  second  time  seduced  by  the  feigned  promise: 
Patterson  v.  Hayden,  17  Or.  238;  11  Am.  St.  Rep.  822;  Bowers 
V.  State,  29  Ohio  St.  545;  People  v.  Clark,  33  Mich.  117.  She, 
thus  restored,  is  protected,  because  chaste  then;  but  the 
prostitute  who  is  such  at  the  time  of  the  promise  cannot 
then  be  sedtfced;  she  is  already  at  the  time  without  chastity: 
See,  also.  People  v.  De  Fore,  8  Am.  St.  Rep.  870,  note;  Baird 
V.  Boehner,  72  Iowa,  318.  The  statute  under  consideration 
first  appears  in  the  laws  of  1888,  page  89,  under  the  title 
"An  act  to  prevent  the  seduction  of  females."  Section  1298 
of  the  code  of  1892  is  captioned:  "  Seduction  of  females  over 
the  age  of  sixteen  by  fraud,"  and  the  last  clause  in  it  uses 
the  expression,  "the  female  seduced."  Section  1084  of  the 
code  of  1892  is  captioned:  "Seduction  of  female  child  under 
sixteen."  These  two  statutes  are  the  necessary  complements 
of  each  other.  One  punishes  the  seduction  of  girls  under  six- 
teen by  any  means;  the  other  seduction  of  females  over  sixteen 
by  means  of  a  promise  of  marriage.  But  seduction  is  the 
substantive  thing  punished.  Now,  section  1004  requires  the 
girl  under  sixteen  years  of  age  to  be  "of  previous  chaste 
character"  before  she  can  invoke  the  arm  of  the  criminal 
law.  Can  it  be  possible  that  the  legislature  meant  that  the 
girl  under  sixteen  should  be  required  to  show  "previous 
chaste  character,"  but  the  experienced  nymph  du  pavement 
not?  That  the  prostitute  can  invoke  the  vindicating  power  of 
the  law  on  terms  more  favorable  to  success  than  the  girl  un- 
der sixteen?  When  Mrs.  Quickly  conceals  from  the  lad  who 
sails  between  Sir  Jack's  "East  and  West  Indies"  the  con-' 
tents  of  the  notes,  on  the  ground  that  it  is  not  well  children 
should  know  any  wickedness,  we  have  the  great  master  of 
human  nature  raising  into  relief  the  truth  universally  recog- 
nized that  childhood  is,  in  the  estimation  of  even  the  most 
hardened,  the  period  of  purity;  and  when  we  have  the  supreme 
court  of  ***  Wisconsin  telling  us  "  If  Joseph  Andrews  had 
yielded  to  the  salacious  solicitations  of  Lady  Booby  as  she 
lay  naked  in  her  bed,  he  would  have  been  guilty  of  debauch- 
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ing  her  person,  but  certainly  not  of  corrupting  her  mind,'^ 
we  have  presented  to  our  consciousness  the  other  picture  of 
the  woman  long  past  childhood  with  chastity  gone. 

Can  the  same  act  be  a  felony,  punishable  by  five  years' 
imprisonment  in  the  penitentiary,  if  the  female  be  a  prosti- 
tute over  sixteen  years  of  age,  but  nevertheless  innocent,  and 
dispunishable  if  only  the  victim  be  a  girl  under  sixteen?  To 
hold  that,  in  a  prosecution  of  one  for  seducing  a  girl  under 
sixteen,  not  yet  imperiled  by  contact  with  the  vicious, 
previous  chastity  is  essential  to  conviction,  but  that,  in  a 
prosecution  for  seducing  a  woman  long  conversant  with  the 
existence  of  libertinism,  chastity  is  not  essential,  is  an  ob- 
vious inversion  of  nature,  for  the  presumption  of  purity  must 
be  strongest  in  the  childhood  period.  If  law  is  the  perfection 
of  reason,  this  construction  must  be  discarded.  There  must 
be  seduction — a  leading  aside  from  the  path  of  virtue.  She 
who  is,  at  the  time  of  the  alleged  seduction,  already  unchaste, 
may  be  still  further  debauched,  but  not  seduced.  It  is  a 
contradiction  in  terms  to  say  that  she  who  is  already,  at  the 
time  of  the  act,  unchaste  can  be  seduced.  The  transaction 
should  not  "  smack  of  bargain  and  barter,"  but  should 
speak  the  tragedy  of  betrayal.  It  will  be  specially  noted 
that  all  the  decisions  referred  to  in  this  opinion,  except  those 
from  Michigan,  are  on  statutes  for  seduction  under  promise 
of  marriage,  like  ours,  and  that  the  statutes  of  Arkansas  and 
Texas  are  identical — the  one  literally,  the  other  substantially 
— with  ours. 

As  the  case  must  go  back  for  a  new  trial,  we  add  that  we 
do  not  regard  the  evidence  in  this  record  as  sustaining  the 
plea  of  the  statute  of  limitations.  Katie  Douglass  testified 
that  the  promises  were  continued  up  to  the  fall  of  1893,  and 
on  this  point  the  case  of  People  v.  Millspaugh,  11  Mich.  278, 
is  decisive  that  the  prosecution  is  not  barred. 

^^''  It  is  not  necessary  to  allege  that  the  man  was  unmar- 
ried, though,  if  married  and  the  woman  knew  it,  no  convic- 
tion could  be  had.  Nor,  it  seems,  is  it  essential  that  the 
indictment  should  aver  that  the  woman  was  a  single  woman, 
this,  it  is  said,  being  n)atter  of  defense:  Bishop's  Directions 
and  Forms,  sec.  950,  note  3.  But,  as  held  in  Ferguson  v.  State, 
71  Miss.  805,  42  Am.  St.  Rep.  492,  it  is  better  practice  to  make 
the  averment. 

The  learned  judge  below,  in  granting  the  instruction  com- 
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plained  of,  very  naturally  misconceived  the  concurring  opin- 
ions in  the  Ferguson  case,  and  gave  them  a  broader  meaning 
Ihan  was  intended. 

(For  the  error  indicated  the  judgment  is  reversed  and  the 
xause  remanded. 

Cooper,  C.  J.,  specially  concurring.  In  Ferguson  v.  Statey 
71  Miss.  805,  42  Am.  St.  Rep.  492,  in  which  the  question  as 
•to  whether  the  female,  carnal  knowledge  of  whom  the  defend- 
ant had  obtained  by  promise  of  marriage,  must  have  been 
vof  previous  chaste  character,  was  not  necessarily  involved. 
Judge  Campbell  and  I  doubted  whether,  under  our  statute, 
this  fact  was  essential,  and,  in  a  concurring  opinion  therein, 
I  expressed  the  opinion  that  such  previous  chaste  character 
was  not  required.  On  a  more  careful  examination  of  the 
question,  I  have  reached  the  opposite  conclusion.  I  am 
largely  influenced  by  the  fact  that,  in  another  section  of 
the  statute  (Code  1892,  sec.  1004),  where  the  seduction  of 
females  under  sixteen  years  of  age  is  denounced,  the  female 
must  have  been  of  previous  chaste  character.  I  cannot 
believe  that  the  penalty  of  the  law  is  denounced  against  the 
seducer  of  a  female  under  the  age  of  sixteen  only  when  she 
is  of  previous  chaste  character,  and  yet  that  previous  chaste 
character  is  not  essential  when  the  woman  is  above  that  age. 


Indictment. — In  charging  a  criminal  offense  it  is  necessary  to  use  only 
such  description  as  will  fully  inform  the  person  charged  as  to  what  he  has 
to  meet,  aud  of  the  nature  of  the  accusation  against  him:  Haskins  v.  Ralston, 
69  Mich.  63;  13  Am.  St.  Rep.  376.  An  imlictmeut  is  sufficient  if  every 
lact  necessary  to  constitute  the  offense  is  charged,  or  necessarily  implied: 
Stale  V.  Campbell,  29  Tex.  44;  94  Am.  Dec.  251.  Objections  to  an  indict- 
ment or  presentment  after  verdict  come  too  late,  and  will  not  be  consid- 
«red:  Conner  v.  State,  25  Ga.  515;  71  Am.  Dec.  184.  An  objection  to  an 
indictment  must  be  taken  by  demurrer:  Kellenbeck  v.  State,  10  Md.  431; 
69  Am.  Dec.  166.  It  can  be  quashed  only  for  defects  apparent  upon  its 
face,  and  not  for  extraneous  facts,  although  constituting  a  good  defense: 
Commonwealth  v.  Churcli,  1  Pa.  St.  105;  44  Am.  Dec.  112. 

Seduction  dnder  Promise  of  Marriage — Indictment. — Seduction  by 
tneans  of  a  promise  to  marry  is  committed  if  the  man  has  carnal  intercourse 
to  which  the  woman's  assent  was  obtained  by  a  promise  of  marriage,  made 
hy  the  man  at  the  time,  and  to  which,  without  such  promise,  she  would 
«ot  have  yielded:  Ptdnam  v.  Stale,  29  Tex.  App.  454;  25  Am.  St.  Rep.  738. 
The  fact  that  the  prosecutrix  was  an  unmarried  female  is  an  essential  ele- 
<nent  of  the  crime:  Note  to  Ferguson  v.  State,  42  Am,  St.  Rep.  503.  The 
tfact  that  she  was  also  chaste  is  another  essential  element:  Mrotta  v.  Stale, 
31  Tex.  Cr.  Rep.  597;  37  Am.  St.  Ilep.  834;  note  to  Ferguson  v.  State,  42 
Am.  St.  Rep.  503.  The  fact  that  the  indictment  fails  to  distinctly  and  posi- 
tively aver  that  she  was  unmarried  at  the  time  the  offense  was  committed  is 
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not  ground  for  setting  aside  a  verdict  of  conviction  when  the  indictment  and 
evidence  reasoiialjly  show  that  the  female  seduced  was  unmarried:  Ferguson 
V.  State,  71  Miss.  805;  42  Am.  St.  Rep.  492.  Whether  the  accused  was 
married  or  unmarried  at  the  time  the  offense  was  committed  has  been  said 
to  be  wholly  immaterial  ia  such  a  prosecution:  Ferguaori  v.  State,  71  Misa. 
805;  42  Am.  St.  Rep.  492.  But,  where  the  promise  of  marriage  is  made  by 
a  man  already  married,  to  the  knowledge  of  the  prosecutrix,  and  by  means 
of  such  promise  she  is  seduced,  the  fact  of  the  man's  marriage  would  be 
material,  because  no  indictment  for  seduction  under  promise  of  marriage 
could  be  sustained  under  such  circumstances,  as  sexual  intercourse  would 
then  be  regarded  as  purely  voluntary,  and  springing  from  criminal  desire, 
and  not  as  the  result  of  any  betrayal  of  confidence:  See  monographic  note 
to  Weaver  v.  Bachert,  44  Am.  Deo.  164,  on  what  constitutes  action  for 
Beduction. 


Lepnick  v.  Gaddis. 

[72  Mississippi,  200.] 
Rial  Property — Negligence — Dangerous  Premises. — If  a  store  on  a 
lot  burns,  leaving  a  cistern  under  the  store  open  and  in  dangerous 
proximity  to  paths  across  the  lot,  which  the  owner  has,  both  before  and 
after  the  fire,  allowed  the  public  to  use  as  a  highway,  and  the  owner 
removes  all  guards  and  protection  from  the  cistern,  he  is  liable  to  one 
who,  using  reasonable  care,  strays  in  the  dark  from  one  of  the  paths 
and  is  injured  by  falling  into  the  cistern. 

H.  B.  Greaces,  for  the  appellant. 

W.  J.  Croom,  for  the  appellee. 

20»  Whitfield,  J.  The  plaintiff  rests  the  cause  of  action, 
in  the  first  count,  upon  this  state  of  case:  That  defendant 
had  long  owned  a  lot  in  Flora  bounded  by  two  of  the  main 
thoroughfares;  that  the  lot  was  vacant,  except  for  his  store- 
house, which  covered  a  cistern;  that  the  storehouse  had  long 
been  used  as  a  place  of  business;  that  the  entire  public  used, 
at  defendant's  invitation,  knowledge,  and  consent  this  vacant 
lot  as  a  thoroughfare  and  common  in  passing  from  street  to 
street,  and  also  so  used  two  paths  over  said  lot  within  three  and 
eleven  feet,  respectively,  of  the  cistern;  that  the  cistern  was 
within  twenty-three  feet  of  the  pavement;  that,  in  the  winter 
of  1890  the  store  was  burned,  but  for  some  time  thereafter 
defendant  kept  it  guarded  and  advertised  so  as  not  to  be 
dangerous  to  passers-by  and  himself,  and  continued  to  use  it 
as  a  cistern  for  some  time,  still  guarding  and  advertising  it; 
that  it  finally  caved  in  and  he  abandoned  its  use  and  re- 
moved the  guards  and  advertisements  which  would  warn  and 
protect  those  using  the  highway,  or  unconsciously  straying 
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therefrom,  from  danger,  but  wantonly  and  carelessly  left  said 
cistern  as  a  "  menace  to  the  lives  and  safety  of  man  and 
beast,  within  such  close  proximity  to  the  liighway  that,  un- 
der ordinary  circumstances,  he  knew  it  was  dangerous  to 
those  using  the  highway,"  etc.;  "that,  during  the  winter  of 
1893,  appellant,  a  stranger,  while  carefully  using  the  highway, 
the  night  being  dark,  rainy,  and  cloudy,  and  there  being 
notl)ing  to  show  where  the  highway  ended  and  the  vacant 
lot  begun,  strayed  therefrom,  and,  whilst  so  bewildered  and 
lost,  fell  into  said  cistern  and  was  injured." 

The  second  count  varies  the  cause  of  action  by  adding  that 
the  defendant,  while  using  the  store  and  the  vacant  lot,  con- 
structed, within  three  or  four  feet  of  said  cistern,  then  pro- 
tected, a  hitching  post  for  horses  and  mules,  and  invited  and 
induced  **'  the  public  to  come  upon  his  said  lot,  and  not  to 
follow  the  sidewalks,  but  to  come  by  paths  and  a  wagon  road, 
being  within  three  and  eleven  feet,  respectively,  of  said  cistern, 
and  fasten  their  horses  to  said  hitching  post,  and  that,  in  con- 
sequence of  such  invitation  and  inducement  thus  held  out  by 
defendant,  "a  part  of  the  public  sidewalks  fell  into  disuse," 
which  disuse  of  the  sidewalks  and  use  of  the  paths,  being  a 
source  of  profit  to  defendant,  he  had  encouraged  and  invited, 
and  that  the  paths  had  been  so  constantly  used  for  years  as 
a  common  and  constant  passway  by  everybody,  at  defend- 
ant's invitation  and  request,  etc.;  and  that  plaiutiflF,  "while 
passing  along  the  sidewalk  and  the  path  leading  across  de- 
fendant's lot,  thinking  the  same  was  the  highway,  being  the 
way  apparently  commonly  used,"  etc.,  fell  into  the  cistern 
and  was  injured,  "complainant  being  a  comparative  stranger, 
and  seeing  no  other  used  sidewalk." 

The  third  count  proceeds  on  the  ground  that  the  cistern 
was  a  public  nuisance.  A  demurrer  was  interposed  on  the 
grounds  that  the  declaration  showed  no  negligence  on  defend- 
ant's part,  but  contributory  negligence  on  plaintiflF's  part. 
The  demurrer  was  sustained  and  the  suit  dismissed,  and  thia 
action  of  the  court  is  the  error  assigned. 

In  Beck  v.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175,  Carter 
owned  the  United  States  Hotel.  There  was  a  vacant  space 
of  forty  or  fifty  feet  between  the  hotel  and  Buell  street,  and 
"  this  vacant  space  was  used  as  a  public  place,  and  as  part  of 
the  street."  The  hotel  was  burned  in  1868,  and  rebuilt  in 
1872,  and,  in  the  interim,  the  same  use  was  continued.  The 
court  says:  "It  is  manifest  that  if  the  plaintiff  had  kept 
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within  the  original  bounds  of  the  alley,  he  could  not  have 
fallen  into  the  excavation.  It  was  because  he  strayed  and 
deviated  therefrom,  and  went  upon  the  defendant's  lot,  that 
be  was  injured.  But  it  cannot  be  held,  upon  the  evidence, 
that  the  plaintiff  was  a  trespasser  in  going  there.  There  was, 
it  is  true,  no  public  easement  or  right  of  way  over  the  defend 
ant's  lot.  It  was  his  private  property,  and  ***  he  had  the 
right  to  its  exclusive  possession.  He  could  have  inclosed  iti 
and  excluded  the  plaintiff  and  all  other  persons  from  going 
upon  and  passing  over  it.  But  ....  the  public  had  been 
permitted  to  pass  over  the  vacant  part  of  the  lot  without  ob- 
jection  This  part  of  defendant's  lot  was  traversed  by 

foot  passengers,  and  was  used  as  a  part  of  the  street 

The  public  used  it,  and  the  defendant,  by  his  silence,  assented 
to  its  use.  This  use  was  not  occasional  or  infrequent.  The 
same  use  was  permitted  and  continued  after  1868,  when  tho 
hotel  was  burned,  until  a  new  building  was  erected.  The 
public  still  continued  to  use  the  lot.  There  was  no  revoca- 
tion of  the  license  or  permission,"  And  the  court  proceeds, 
after  laying  down  the  general  rule  and  reviewing  the  cases  of 
Hardcastle  v.  South  Yorkshire  Ry.  etc.  Co.y  4  Hurl.  &  N.  67, 
and  Binhs  v.  South  Yorkshire  Ry.  etc.  Co.,  113  Eng.  Com.  L. 
242 — both  relied  on  by  appellee  here — and  distinguishing 
them,  says:  "In  this  case  we  think  the  circumstances  im- 
posed a  duty  on  the  defendant  to  protect  the  excavation. 
....  It  was  not  the  case  of  a  bare  permission  by  the  owner 
to  cross  his  land  adjoining  a  public  street.  The  land  had, 
by  use  long  continued,  been  made,  for  the  time  being,  a  pub- 
lic place  and  part  of  the  highway.  It  was  very  probable  that 
injury  would  occur  if  the  area  was  left  uncovered.  It  is  quite 
conceivable  that,  so  long  as  the  hotel  building  stood;  it  was 
an  advantage  to  the  owner  that  the  unoccupied  part  of  tlie  lot 
should  be  open  to  the  public.  We  think  the  defendant  could 
not,  under  the  circumstances,  make  a  dangerous  excavation 
[and  leaving  the  cistern  here  unprotected  after  the  fire  is 
equivalent,  in  principle,  to  making  an  excavation],  and  leave 
it  unprotected,  without  responsibility  to  those  accustomed  to 
use  the  lot  as  part  of  the  highway,  and  who,  while  using  due 
care,  were  injured  by  falling  into  it."  It  will  be  noted  that 
the  lot,  in  that  case,  lay  vacant  four  years,  and  that  circum- 
stance was  held  not  to  vary  defendant's  liability  in  the  case 
made  by  the  facts. 

In  tlie  case  of  City  of  Norwich  v.  Breed,  30  Conn.  535,  the 
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court  reviews  and  distinguishes  the  English  cases  referred  to, 
*•*  and,  on  the  point  of  mere  distance  from  the  highway, 
says:  "  Distance  is  one,  and  but  one,  of  the  elements  which 

enter  into   the  calculation Whether  the  excavation 

could,  with  a  due  regard  to  the  rights  of  passengers  on  the 
streets,  be  left  unguarded,  or  could  not,  depended  upon  tht 
question  whether,  being  unguarded,  it  endangered  the  travel 
or  not.  If  it  did  not,  no  matter  how  near  it  was  to  the  lint 
of  way.  If  it  did,  no  matter  how  far  it  was  removed."  This 
proposition  is  put  thus  in  the  very  accurate  note  to  Gilaon  t. 
Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  802:  "It  seems  to 
be  very  generally  agreed  that  the  proximate  cause  has  no 
necessary  connection  with  time  or  distance.  It  means  close- 
ness of  causal  relation,  not  nearness  in  time  or  distance": 
Citing  many  authorities.  In  Graves  v.  Thomas,  95  Ind.  361, 
48  Am.  Rep.  727,  the  defendant  had  a  store  on  a  lot,  and 
another  vacant  lot  bordered  his  on  the  north.  "  There  were 
two  paths,  one  being  along  the  sidewalk  proper,  and  the  other 
diverging  from  it,  and  returning  to  it,  passing  over  said  vacant 
lot  on  the  north  of  defendant's  lot,  and  also  over  the  defend- 
ant's lot,  the  latter  path  being  upon  higlier  ground  than  tha 
path  along  the  sidewalk  proper."  The  plaintiff,  on  a  dark 
night,  without  a  lantern,  took  this  path,  and  fell  into  an  ex- 
cavation on  defendant's  lot.  This  path  had  been  used  by  the 
public  for  eight  years,  in  wet  weather,  instead  of  the  sidewalk. 
The  court  put  the  liability  of  defendant  upon  the  ground  that 
the  "probability  that  such  an  accident  might  happen  from 
thus  leaving  the  pit  exposed  was  so  strong  as  to  make  it  the 
duty  of  the  owner  of  the  lot,  as  a  member  of  the  community* 
to  guard  the  community  from  the  danger  to  which  the  pit 
exposed  its  members,"  and  added:  "In  the  case  at  bar  we 
think  that  the  fact  that  for  a  long  period  the  public  using  the 
sidewalk  had  been  permitted  to  use  the  place  where  the 
plaintiff  fell,  as  a  part  of  the  sidewalk,  made  it  the  duty  of 
the  defendant  to  guard  the  excavation  made  at  that  place, 
and  that  the  jury  were  authorized  to  find  from  the  evidence 
that  the  plaintiff  did  not,  by  her  own  negligence,  contribute 
to  her  injury."  Reaffirmed  in  Evansville  etc.  R.  R.  Co.  *•• 
V.  QHffin,  100  Ind.  221;  50  Am.  Rep.  783.  In  Mr.  Beach't 
recent  work  on  Contributory  Negligence,  page  335,  note  2,  it  i» 
said,  citing  many  authorities:  "Where  one  allows  a  portion 
of  his  premises  adjoining  the  street  to  be  used  by  the  publio 
as  part  of  the  highway,  and  makes  an  excavation  near  by,  he 


Oct.  1894.]  Lepnick  v.  Gaddis.  551 

will  be  liable,  if  he  does  not  take  reasonable  care  in  pro- 
tecting passers-by  from  falling  in."  This  principle  is  carried 
very  far  in  Campbell  v.  Boyd,  88  N.  C.  129;  43  Am.  Rep.  740. 
In  Sanders  v.  Reister,  1  Dak.  151,  on  the  question  of  trespass^ 
it  is  said:  "  Stress  is  laid  on  the  fact  that  the  appellant  had  a 
legal  right  to  dig  a  cellar  on  his  own  premises.  Certainly  he 
had.  So  has  a  man  a  right  to  keep  a  dog,  and  make  a  sunk 
flat  within  the  inclosure  of  his  unfinished  building;  but  he 
must  take  care  of  the  one,  if  ferocious,  and  guard  the  other^ 
if  dangerous,  so  that  harm  may  not  come  to  others  thereby. 
I  apprehend  the  particular  character  of  the  instruments,  a& 
causes  of  injury,  is  unimportant,  in  contemplation  of  law, 
except  80  far  as  it  may  affect  the  question  of  the  degree  of 
care  or  negligence  with  which  they  are  used,  kept,  or  con- 
structed. It  would  seem  to  me  to  be  a  strange  rule  of  law 
that  would  permit  the  owner  to  sink  dangerous  excavations 
on  his  uninclosed  premises,  near  to  a  public  highway,  in  a 
densely  populated  city,  leave  it  without  guard  or  protection, 
and  hold  him  not  liable  in  case  a  person  accidently  or  unin- 
tentionally steps  across  the  line,  falls  in  and  is  killed,  simply 
on  the  ground  that  the  party  injured  was  guilty  of  a  technical 
trespass,  and  yet  make  the  proprietor  respond  in  damages 
who  places  spring  guns  in  his  inclosed  vineyard,  whereby  a 
willful  trespasser  is  shot  and  wounded."  In  the  well-con- 
sidered case  of  Harrirv,an  v.  Pittsburgh  etc.  Ry.  Co..,  45  Ohio  St. 
11,  4  Am.  St.  Rep.  507,  cited  in  Schmidt  v.  Kansas  etc.  Dis' 
tilling  Co.,  90  Mo.  284,  59  Am.  Rep.  25,  in  discussing 
"invitation,"  the  court  says:  "In  the  late  case  of  Heaven  v. 
Pender,  11  Q.  B.  Div.  503,  it  is  said  that  a  more  accurate  and 
satisfactory  ground  of  recovery,  embracing  all  cases  of  im- 
plied invitation,  is  to  be  found  in  the  proposition  that  when- 
ever one  person  is,  by  circumstances,  placed  in  such  a  positioa 
with  regard  to  another  *•''  that  every  one  of  ordinary  pru- 
dence would  recognize  that,  if  he  did  not  use  ordinary  car& 
and  skill  in  his  own  conduct  with  regard  to  these  circum- 
stances, he  might  cause  danger  of  injury  to  the  person  or 
property  of  the  other,  a  duty  arises  to  use  ordinary  care  and 
skill  to  avoid  such  danger."  However  this  may  be,  the 
phrase,  "implied  invitation,"  in  its  real  value  and  signifi- 
cance, as  derived  from  its  application  in  the  adjudged  cases^ 
imports  knowledge  by  the  defendant  of  the  probable  use  by 
the  plaintiff  of  the  defendant's  property  so  situated  and  con- 
ditioned as  to  be  open  to,  and  likely  to  be  subjected  to,  Buch 
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use.  This  is  the  principle  of  the  case  of  Mackey  v.  City  </ 
Vieksburg,  64  Miss.  777,  cited  with  distinct  approval  la 
Schmidt  V.  Kansas  etc.  Distilling  Co.,  90  Mo.  284;  59  Am.  Rep. 
25,  and  in  Cooley  on  Torts,  721,  note  1:  See,  also,  Hydraulic 
Works  Co.  V.  Orr,  83  Pa.  St.  332. 

Tiiese  authorities  clearly  establish  the  principle  that  if  the 
defendant  here,  while  using  his  lot  and  store,  invited  and  in- 
duced the  public  to  use  his  lot  and  the  two  paths  as  part  of 
the  highway,  having  his  cistern  then  guarded,  and  after  the 
fire  left  it  open,  still,  however,  for  some  time,  guarding  it,  but 
afterward  removed  the  guards  and  advertisements,  so  as  to 
leave  the  cistern  dangerous  to  those  who,  exercising  ordinary 
care,  used  either  the  highway  or  the  paths  as  parts  or  part  of 
the  lot  allowed  by  him  to  be  used  as  part  of  the  highway  by 
the  public,  such  use  of  such  paths  as  part  of  the  highway 
having  been  uninterruptedly  continued,  he  is  liable,  unless 
the  plaintiffs  own  conduct  was  the  proximate  cause  of  the 
injury;  and  to  this  we  limit  our  decision  in  this  case.  It 
need  only  be  said  further  that,  in  this  view,  plaintiff,  in  no 
proper  sense,  can  be  deemed  a  trespasser  without  reference 
to  whether  the  other  facts  alleged,  that  he  "  strayed,  a 
stranger,  bewildered  and  lost,  from  the  highway,  thinking 
the  path  he  took  was  the  highway,  it  being  apparently  the 
commonly  used  way,  and  there  being  nothing  to  show  where 
the  highway  ended  and  the  vacant  lot  begun,"  Whether 
these  facts  would  take  him  out  of  the  category  of  trespasser, 
on  the  reasoning  of  Sanders  v.  Reister,  1  Dak.  151,  ****  we  do 
not  now  say.  Clearly,  the  facts  above  set  out  as  the  ground  of 
our  decision  would.  We  shall  not  here  add  to  the  innumer- 
able efforts  at  definition  of  '*  proximate  and  remote  cause" — 
a  task  well  characterized  by  an  eminent  English  judge  as 
"  something  like  having  to  draw  a  line  between  night  and 
day" — hut  content  ourselves  with  saying  that  we  think  the 
first  two  counts  of  this  declaration  stated  good  causes  of  ac- 
tion; wherefore,  the  judgment  is  reversed,  demurrer  overruled, 
and  the  cause  remanded.       

Real  Propertt  —  Liability  for  Injuries  SuffereI)  by  Persons  ow 
One's  Premises  by  His  Invitation. — The  owner  or  occupant  of  land  who, 
by  invitation,  express  or  implied,  induces  or  leads  others  to  come  upon  hia 
premises  for  anj'  lawful  purpose,  is  liable  in  damages  to  such  persons,  they 
nsing  due  care,  for  injur.es  occasioned  by  the  unsafe  condition  of  the  land 
or  its  approaches,  if  such  condition  was  known  to  him  and  not  to  them,  and 
was  negligently  suffered  to  exist,  without  timely  notice  to  the  public  or  to 
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tliose  who  were  likely  to  act  upon  such  invitation:  See  Sweeny  v.  Old 
Colon;/  etc  R.  R.  Co.,  10  Allen,  368;  87  Am.  Dec.  644;  Atlanta  etc.  Oil  Mills  v. 
Coffey,  80  Ga.  145;  12  Am.  Sk  Rep.  244;  and  monographic  notes  to  Hayward 
V.  Miller,  34  Am.  Rep.  235;  McAlpin  v.  Powell,  26  Am.  Rep.  562,  discuss- 
ing the  subject.  It  is  his  duty,  under  such  circumstances,  to  exercise  ordi- 
nary care  and  prudence  to  render  the  premises  reasonably  safe  for  the  Tisit: 
Atlanta  etc.  Oil  Mills  v.  Coffey,  80  Ga.  145;  12  Am.  St.  Rep.  244.  The 
owner  of  land  or  of  a  building  does  not,  however,  owe  to  persons  coming 
tliere  for  their  own  convenience,  or  as  mere  licensees,  the  duty  of  keeping  it 
iu  a  safe  condition:  Plummer  v.  Dill,  156  Mass.  426;  32  Am.  St.  Rep.  463; 
Benson  v.  BaUimort  Traction  Go.,  77  Md,  535;  39  Am.  St.  Rep.  436. 


Jackson  v.  City  op  Greenville. 

[72  Mississippi,  220.] 
Municipal  Corporation.s— Neqliqence — Defeci'ivk  Sidewalk — Platino 
WITH  Doo. — It  is  the  duty  of  a  city  to  keep  its  streets  and  sidewalkg 
in  repair  only  for  those  who  use  them  for  the  purposes  of  their  creation. 
Hence,  an  adult  who  uses  a  sidewalk  for  the  sole  purpose  of  playing 
with  a  dog  cannot  recover  of  the  city  for  injuries  occasioned  by  a  de- 
fect in  the  sidewalk  while  he  is  so  engaged.  The  street  or  sidewalk  is 
not  to  be  used  as  a  playground. 

Jayne  &  Watson  and  S.  Akin,  for  the  appellant. 
/.  H.  Wynn,  for  the  appellee. 

***  Woods,  J.  This  action  was  brought  by  the  appellant 
for  the  recovery  of  damages  for  injuries  sustained  by  him  in 
consequence  of  defects  in  a  sidewalk  in  the  city  of  Greenville, 
negligently  suffered  to  exist.  To  the  declaration  filed  appel- 
lee interposed  the  plea  of  the  general  issue,  and  gave  notice 
thereunder:  1.  That  the  injury  complained  of  was  the  result 
of  plaintiffs  own  negligence;  and  2.  That,  at  the  time  of  the 
injury,  and  for  a  reasonable  time  before,  the  defendant  city 
had  exercised  and  exhausted  all  its  powers,  under  the  law, 
to  raise  money  for  the  repair  of  its  streets,  and  that  all  its 
funds  were,  at  the  time  mentioned,  exhausted.  After  all  the 
evidence  on  both  sides  had  been  introduced,  at  the  request  of 
appellee,  the  court  instructed  the  jury,  peremptorily,  to  find 
for  the  defendflnt  city,  and  from  the  judgmejit  of  the  court 
following  such  instruction  this  appeal  is  prosecuted. 

We  shall  disincumber  our  consideration  of  the  appeal  by 
omitting  any  reference  to  the  notice  of  exhaustion  of  power 
and  funds  on  the  part  of  the  municipality,  as  no  evidence  to 
support  it  was  offered,  and  by  oMiitiing  any  discussion  ot  tlio 


654  Jackson  t?.  City  of  Greenville.  [Miss. 

question  of  the  contributory  negligence  of  the  appellant,  and 
confine  ourselves  to  this  single  question,  viz.:  Was  the  appel* 
lant,  **'  at  the  time  of  receiving  the  injury,  making  such 
use  of  the  street  and  sidewalk  as  will  entitle  him  to  a  recov- 
ery for  hurt  sufiFered  by  reason  of  defects  in  the  sidewalk? 

It  is  elementary  law  that  streets  are  primarily  designed  to 
be  used  for  purposes  of  transportation  and  travel,  and  tlie 
authorities  are  uniform  to  the  effect  that,  in  the  absence  of 
any  express  statute  creating  liability,  municipal  corporations, 
clothed  with  plenary  and  exclusive  control  overtiieir  streets, 
are  yet  liable,  by  implication,  for  injuries  resulting  to  persona 
properly  using  such  streets,  for  failure  to  maintain  the  same 
in  a  reasonably  safe  condition  for  travel.  That  the  rule,  ai 
stated,  is  substantially  recognized  and  applied  by  the  courts 
in  cases  of  statutory  and  of  implied  liability,  will  appear  by 
examination  of  the  adjudications  of  courts  of  last  resort  in 
both  classes,  and  any  seeming  want  of  harmony  will,  in  most 
instances,  appear  to  have  arisen  from  failure  to  confine  the 
language  of  the  several  courts  to  the  facts  of  the  particular 
case. 

What  are  the  facts,  as  shown  in  the  evidence  introduced 
on  trial  below  by  the  appellant,  which  are  supposed  by  coun- 
sel for  appellee  to  bar  any  recovery  herein?  We  quote  from 
the  testimony  of  the  appellant:  "The  accident  occurred  in 
this  way:  I  had  a  puppy  there,  and  I  took  the  puppy  out  on 
the  sidewalk,  and  was  playing  with  him,  and  he  jerked  loose 
from  me,  and  I  made  a  step  to  catch  it,  and  my  foot  slipped 
into  one  of  those  cracks,  and  jerked  me  down,  and,  before  I 
could  recover,  the  plank  flew  up  and  struck  me  on  my  leg. 
My  foot  was  fastened  in  the  crack.  It  was  my  right  foot  in 
the  crack.  I  had  my  left  foot  on  the  ground,  and  I  jerked  my 
right  foot  up,  and  the  plank  flew  up  and  struck  me  on  the 
left  leg.     It  produced  a  compound  fracture  of  my  leg." 

On  cross-examination,  the  appellant  said:  "I  was  playing 
with  a  dog  when  the  accident  happened.  I  went  out  to  the 
sidewalk.  I  had  a  pointer  puppy  there,  and  was  playing 
wiLli  it.  It  tried  to  get  away  from  me,  and  my  foot  slipped 
off  the  plank  and  went  into  the  crack,  and,  in  reacliing  over, 
I  tried  to  ***  pull  my  foot  out,  and  the  plank  flew  up  and 

struck  me  on  the  leg.     My  leg  was  broken The  plank 

ran  on  the  walk  crosswise.  My  foot  was  caught  crosswise. 
....  Was  standing  rather  crosswise;  was  not  walking  along 
when  the  accident  occurred;  was  playing  with  the  dog;  was 
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goi:  J  nowhere My  face  was  turned  toward  the  fence — 

turned  south.     The  dog  was  running  between  me  and  tho 
palings,  and  I  stooped  to  catch  him,  and  my  foot  slipped." 

The  case  thus  presented  is  that  of  a  man  of  full  age  using 
the  sidewalk,  not  for  the  purpose  of  travel,  either  for  business 
or  exercise  or  pleasure,  but  for  the  sole  purpose  of  playing 
with  a  dog.  Tiie  appellant  had  come  out  of  his  boarding- 
house  to  the  sidewalk.  He  was  standing,  and  was  not  going 
anywhere.  He  was  playing  with  the  dog,  and  was  standing 
with  his  back  to  the  roadway  and  his  face  turned  toward 
the  palings,  when,  in  an  effort  to  catch  the  dog,  running 
between  him  and  the  fence,  he  slipped,  and  received  his 
injury.  Can  it  be  satisfactorily  gathered  from  the  above 
statement  that  the  appellent,  when  hurt,  was  making  such 
reasonable  use  of  the  street  or  its  sidewalk,  at  the  time  of 
receiving  the  injury  complained  of,  as  will  bring  him  in  the 
category  of  those  for  whom  streets  and  sidewalks  are  designed? 
Was  he  a  traveler  on  or  along  the  street  who,  incidentally 
halting  or  turning  aside  upon  his  way,  received  his  hurt? 
Was  the  municipality  under  any  duty  to  appellant  to  keep  in 
repair  the  sidewalk  so  that  he  might  safely  use  it  for  the  pur- 
poses of  his  play  with  the  dog?  Streets,  we  repeat,  are  de- 
signed for  travel,  primarily,  and,  though  it  must  be  conceded 
that  one  using  the  street  for  travel  may  incidentally  cease  to 
move  on  continuously,  and  yet  not  lose  his  rights  as  a  trav- 
eler on  the  highway,  yet  it  caimot  be  deduced  from  this 
concession  that  one  not  using  the  street  for  travel  may,  nev- 
ertheless, convert  it,  or  a  part  of  it,  into  a  playground,  and, 
in  so  using  it,  if  injury  occur  while  so  using  or  misusing  the 
street,  by  reason  of  defect  in  it,  hold  the  negligent  municipal- 
ity liable.  To  recover,  the  injured  party  must  ***  fix  liabil- 
ity upon  the  municipality;  and,  to  fix  liability,  the  sufferer 
must  show  a  failure  on  its  part  to  discharge  a  duty  to  him. 
But  the  duty  to  repair  and  keep  in  reasonably  safe  condition 
streets  and  sidewalks  is  due  only  to  those  using  the  highways 
for  the  purpoyes  of  their  creation.  If  a  football  team  appro- 
priate a  street  to  its  uses  in  playing  a  game,  and  one  of  the 
players  fall  into  a  hole  in  the  roadway,  and  injury  result, 
would  anyone  be  found  to  say  that  he  could  riglitfully  com- 
plain and  recover?  In  such  case,  the  injured  player  clearly 
would  be  frustrating  the  very  end  for  which  highways  are 
ordained,  viz.,  the  convenient  and  safe  transportation  and 
travel  of  property  and  persona.     It  seems  to  ua  indisputable 
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that  one  contravening  the  law  of  the  creation,  and  the  ends 
for  which  it  was  created,  cannot  be  heard  to  complain  if  ill 
befall  him  because  of  his  own  wrongdoing. 

Many  cases  have  been  examined  by  us  where  liability  was 
imposed  and  recovery  had  for  injuries  to  children,  not  of  the 
age  of  discretion,  when  playing  on  streets  or  highways;  but 
all  such  cases,  on  well-understood  legal  principles,  are  read- 
ily distinguishable  from  the  case  at  bar.  Chicago  v.  Keefe^ 
114  111.  222,  55  Am.  Rep.  860,  and  Indianapolis  v.  Emmelman, 
108  Ind.  530,  58  Am.  Rep.  65,  cited  in  the  brief  of  appellant's 
counsel,  are  of  this  character.  Our  own  adjudications  are 
along  the  same  line,  in  like  cases:  Mackey  v.  Vicksburgy  64 
Miss.  777;*  Vicksburg  v.  AfcLain,  67  Miss.  4. 

When  we  come  to  consider  the  cases  referred  to  by  counsel, 
wherein  adults  received  injuries  in  streets,  we  shall  discover 
that  none  of  them,  on  their  facts,  at  all  resemble  the  case  at 
bar.  The  sinewy,  lucid,  and  caustically  humorous  opinion  in 
Varney  v.  Manchester,  58  N.  H.  430,  42  Am.  Rep.  592,  was 
upon  these  facts,  in  a  word,  viz.:  Varney,  the  plaintiff,  went 
to  a  certain  street  in  Manchester  for  the  purpose  of  seeing  a 
procession  form  on  Decoration  Day.  He  went  down  one  side 
of  the  street  to  the  place  where  the  procession  was  forming, 
and  crossed  over  the  street  to  get  a  better  view.  He  stood, 
looking  at  the  forming  of  the  procession,  near  a  pile  of  tim- 
ber, and,  after  so  standing  ***  and  looking  from  three  to  five 
minutes,  the  lumber  fell  and  crushed  his  foot.  Held,  a  person 
is  "traveling  upon  a  highway"  when  he  is  making  a  reason- 
able use  of  a  highway  as  a  way,  and  that  the  law  does  not 
prescribe  how  long  one  may  stand  on  a  street  without  ceasing 
to  use  the  way  as  a  way,  but  that  the  question  was  one  of 
reasonable  use,  and  this  was  for  a  jury's  determination,  if 
there  is  any  evidence  on  which  they  could  properly  find  the 
use  was  reasonable. 

The  case  of  Murray  v.  McShane,  52  Md.  217,  36  Am.  Rep. 
867,  is  that  of  an  adult  lawfully  passing  along  a  street  and 
stopping  for  an  instant  on  a  doorsill  of  a  house  fronting  the 
street  for  the  purpose  of  adjusting  his  shoe,  and  suffering  in- 
jury in  consequence  of  a  brick  falling  from  a  dilapidated  wall 
negligently  permitted  to  remain  there.  Held,  that  travelers 
on  a  street  have  not  only  the  right  to  pass,  but  to  stop  on 
necessary  and  reasonable  occasions,  so  they  do  not  obstruct 
the  street  or  doorways. 

In  Duffy  V.  City  of  Dubuque,  63  Iowa,  171,  50  Am.  Rep.  743, 
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the  facts  were  that  Duffy,  who  was  a  workman,  went  to  the 
corner  of  two  intersecting  streets  for  the  purpose  of  doing 
some  work  on  a  house  there  situate.  After  he  had  unloaded 
some  stuff  from  a  wagon,  he  went  along  the  sidewalk  to  a 
hy  ra  t  eight  feet  in  the  rear  of  the  house,  and  a  foot  or  two 
from  the  line  of  the  sidewalk.  While  in  the  act  of  drawing 
water  from  the  hydrant,  with  one  foot  on  the  ground  and  the 
other  on  the  sidewalk,  a  section  of  a  roof,  negligently  left 
standing  near,  was  blown  over  by  a  gust  of  wind,  fell  on  Duffy 
and  inflicted  the  injuries  of  which  he  complained.  Held, 
that  Duffy's  stopping  to  draw  water  as  stated  was  the  exer- 
cise of  a  privilege  which  he  might  lawfully  enjoy,  and  was 
a  mere  incident  to  the  general  use  of  the  street  which  he  was 
making. 

The  opinions  of  the  New  England  courts,  where  liability,  ia 
the  character  of  cases  which  we  are  considering,  is  of  statutory 
creation,  and,  in  which,  as  is  sometimes  charged,  extreme  and 
antiquated  views  are  announced,  it  will  be  found,  on  careful 
analysis,  are  not  out  of  general  accordance  with  the  spirit  of 
**''  most,  not  to  say  all,  of  the  decisions  elsewhere  which  we 
have  examined.  In  the  case  of  Blodgett  v.  City  of  Boston,  8 
Allen,  237,  while  the  court  denies  the  liability  of  the  city  for 
injuries  received  by  a  boy  eleven  years  old  who  was  using  the 
plank  sidewalk  on  the  street,  with  another  boy,  for  purposes 
of  play  only,  yet  the  opinion  is  careful  to  limit  the  effect  of 
the  decision  by  saying:  "  We  do  not  certainly  think  any  nar- 
row or  restricted  signification  should  be  given  to  the  word 
•  traveler '  as  used  in  the  statute.  It  may  well  embrace  within 
its  meaning,  as  applied  to  the  subject  matter,  every  one,  what- 
ever may  be  his  age  or  condition,  who  has  occasion  to  pass 
over  the  highway  for  any  purpose  of  business,  convenience,  or 

pleasure We  by  no  means  intend  to  say  that  a  child 

who  receives  an  injury  caused  by  a  defect  or  want  of  repair 
in  a  road  or  street,  while  passing  over  or  through  it,  would 
be  barred  of  all  remedy  against  a  town  merely  because,  at  the 
time  of  the  occurrence  of  the  accident,  he  was  also  engaged 
in  some  childish  sport  or  amusement.  There  would  exist,  in 
such  case,  the  important  element  that  tlie  person  injured  was 
actually  traveling  over  the  way.  But  this  element  is  wholly 
wanting  in  the  case  at  bar." 

Here,  as  in  the  case  just  quoted  from,  the  important  ele- 
ment of  actual  use  of  the  way  for  the  purpose  of  travel  is 
wholly  absent.     Here,  as  there,  the  case  shows  an  appropria- 
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tion  of  a  sidewalk  to  a  use  other  than,  and  inconsistent  with, 
that  for  which  the  highway  was  estahlished.  Here,  how- 
ever, the  offender  against  the  rights  of  the  public  was  an 
adult,  and  not  a  child  of  debatable  discretion.  Here,  in  ad- 
dition, the  play  with  the  dog  was  not  a  mere  incident  to  the 
general  and  proper  use  of  the  sidewalk  by  the  appellant  in 
passing  along  or  over  it.  The  city  owed  him  no  duty  in  his 
situation  and  using  the  street  as  he  was  doing.  The  duty 
was  on  the  municipality  to  keep  and  maintain  the  street  in 
reasonably  safe  repair  for  travel,  and  liability  ensued  upon 
injury  befalling  one  going  along  over  it,  whether  for  purposes 
of  business  or  pleasure,  '**  by  reason  of  failure  to  keep  and 
perform  this  duty.  But  to  one  simply  using  the  street  or 
sidewalk  as  a  playground,  the  city  owed  no  duty  to  keep  its 
streets  for  him  so  engaged  in  any  repair. 
Affirmed.  

MnNiciPAL  CoRPORATioNa— Keeping  Sidewalks  in  Repaik— Dutt  and 

Liability. — The  duty  of  a  city  to  keep  its  streets  in  repair  is  performed 
when  they  are  free  from  obstructions,  aad  safe  and  commodious  highways 
for  public  travel:  Campbell  v.  City  Council,  53  Ala.  527;  25  Am.  Rep.  656. 
If,  therefore,  a  person  using  a  city  highway  simply  for  the  purpose  of  play, 
horseracing,  or  other  purposes  than  travel,  meets  with  a  personal  injury  by 
a  defect  therein,  he  cannot  maintain  an  action  against  the  city  or  town 
therefor:  McCarthy  v.  PortUmd,  67  Me.  167;  24  Am.  Rep.  23.  But,  while 
these  cases  are  autliority  for  the  doctrine  that  only  those  using  the  streets 
for  their  appropriate  and  normal  purposes  are  within  the  rule  of  protection, 
it  is  held  in  other  states  that  the  duty  exists  not  merely  as  to  travelers,  but 
as  to  all  persons  lawfully  in  the  street,  and  that  there  is  imposed  upon  a 
city  a  liability  for  negligence  where  the  person  injured  was  in  no  sense  a 
traveler:  Note  to  Varney  v.  Manchester,  42  Am.  Rep.  601. 


WiLDBERGER    V.    HaRTFORD    FiRB     INSURANCE    Co. 

[72  Mississippi,  338.] 

An  Agent  cannot  Act  for  Both  Principal  and  the  Adverse  Party  in 
the  same  transaction,  unless  by  the  consent  of  his  principal,  given  after 
a  full  knowledge  of  all  the  facts  and  circumstances. 

Receiver  is  not  an  Agent.— A  receiver  of  property  appointed  by  court 
is  not  an  agent.  He  is  an  indiflferent  person  holding  the  property  for 
those  ultimately  entitled  to  it,  and  his  possession  is  that  of  the  court. 

Insurance — Validity  of  Policy  Issued  by  Agent  and  Receiver  to 
Himself. — If  an  insurance  agent  is  appointed  a  receiver  of  a  stock  of 
merchandise,  and  issues  a  policy  of  insurance  thereon  to  himself  with- 
out the  consent  of  his  principal,  it  is  void. 

Suit  to  eiijoin  an  action  on  a  policy  of  fire  insurance  and 
to  have  it  canceled.     An  attachment  having  been  levied  on  a 
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stock  of  merchandise,  Wildberger  was  appointed  receiver 
thereof.  He  was,  at  the  time,  the  local  agent  of  tlie  defend- 
ant insurance  company.  The  goods  were,  by  order  of  court, 
assigned  to  him  as  receiver,  and  he  issued  to  himself,  as  re- 
ceiver, a  policy  of  insurance  covering  the  goods.  He  at  once 
reported  to  his  company,  but  on  the  next  morning  the  goods 
were  destroyed  by  fire.  The  report  was  not  received  by  the 
company  until  after  the  fire,  and  it  promptly  repudiated  any 
liability  under  the  policy.  An  action  was  commenced  to  re- 
cover on  the  policy,  and  the  insurance  company  filed  the 
bill  in  this  case  seeking  to  enjoin  the  suit  and  to  have  the 
policy  canceled  upon  the  ground,  among  others,  that  Wild- 
berger, as  agent  of  the  company,  had  no  authority  to  issue 
the  policy  to  himself,  covering  a  stock  of  goods  held  by  him 
as  receiver.  There  was  a  decree  for  the  complainant  holding 
the  policy  void,  and  Wildberger  appealed. 

Sam  C.  Cook  and  Mayes  &  Harris,  for  the  appellant. 

Miller,  Smith  &  Hirsh,  for  the  appellee. 

'**  Whitfield,  J.  The  cases  mainly  relied  on  by  counsel 
for  appelUint  are  Thompson  v.  Phoenix  Ins.  Co.,  136  U.  S. 
287,  and  Northrup  v.  Germania  Fire  Ins.  Co.,  48  Wis.  420;  33 
Am.  Rep.  815.  The  former  is  wholly  inapplicable.  Kearney 
never  was  the  agent  of  the  insurance  company,  nor  was 
Tliompson.  But  Kearney,  being  receiver,  was  approached 
by  the  agent  of  the  insurance  company,  and  solicited  to  in- 
sure the  trust  property,  which  he  did,  and  paid  the  premium 
out  of  the  trust  funds  prior  to  any  order  directing  him  to  do 
80,  and  the  company  when  sued  set  up  as  one  defense  that  he 
liad  no  authority  so  to  use  the  trust  funds  in  paying  the 
premium  before  such  order,  and  that  the  contract  was  void  as 
to  the  company  on  that  ground,  which  defense  was,  of  course, 
Bcouted.  The  cases  are  utterly  unlike.  The  court  held  that 
the  title  of  property  in  a  receiver's  hands  is  in  its  owner,  and 
the  possession  is  the  possession  of  the  court;  but  these  mat- 
ters are  aside  from  the  real  point  under  discussion.  In  the 
other  case,  the  owner  of  the  property  insured  sent  his  sons  to 
the  insurance  agent,  Edwards,  to  get  insurance,  and  after  it 
was  gotten  put  the  insurance  agent  in  charge  to  guard  and 
watch  it,  and  without  compensation,  so  far  as  appears.  The 
insurance  agent  was  not  the  general  agent  of  the  owner  of  the 
property.  That  this  case  is  understood  to  hold  that  the  guard- 
ing the  property  was  a  collateral  matter,  aside  from  the  in- 
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Burance,  is  shown  by  what  Mr.  Biddle  says  about  this  case  in 
his  work  on  Insurance,  volume  1,  section  497,  when  he  ob- 
serves: "Of  course  a  mere  employment  by  the  other  party, 
in  another  matter,  would  not  be  material."  The  opinion  in 
the  case  confines  it  strictly  within  its  own  limits,  and  cites 
no  authorities. 

We  have  examined  all  the  authorities  cited  in  1  American 
and  Eiiglish  Encyclopedia  of  Law,  pages  380,  381,  note  1, 
and  find  them  to  be  cases  '**  where  a  "middleman"  re- 
ceives commissions  from  both  parties  merely  for  bringing 
them  together.  He  was  not  the  agent  of  eitlier  party  in  the 
contract  made  by  and  between  them  after  they  met.  Of 
this  class  of  cases,  Dixon,  C.  J.,  is  quoted  in  Barry  v.  Schmidt, 
57  Wis.  174,  46  Am.  Rep.  35,  as  saying:  "A  broker,  whose 
undertaking  is  merely  to  find  a  purchaser  at  a  price  fixed  by 
the  seller,  or  at  a  price  which  shall  be  satisfactory  to  the 
seller  when  he  and  the  purchaser  meet,  is  in  reality  only  a 
'  middle  man,'  whose  duty  is  performed  when  the  buyer  and 
seller  are  brought  together,  and  as  to  whom  the  policy  of  the 
law  which  excludes  double  compensation  has  been  considered 
inapplicable."  But  where  the  agent  of  the  seller  is  the  agent 
of  the  buyer  in  the  sale  itself,  a  different  principle  obtains, 
as  is  clearly  shown  in  Rupp  v.  Sampson,  16  Gray,  398;  77 
Am.  Dec.  416.  The  true  doctrine  governing  here  is  thus  ex- 
pressed in  an  elaborate  note  to  Potter^s  Appeal,  7  Am.  St.  Rep. 
281:  "Therefore,  it  is  an  undisputed  rule  of  law  that  unless, 
with  the  free  and  intelligent  consent  of  his  principal,  given 
after  full  knowledge  of  all  the  facts  and  circumstances,  the 
agent  cannot,  in  the  same  transaction,  act  for  both  principal 
and  the  adverse  party."  This  is  the  principle  which  must 
control  here.  The  receiver  here,  of  his  own  motion,  issued 
these  policies  to  himself  as  receiver,  acting  in  their  issuance 
as  the  agent  of  the  companies.  The  companies  knew  noth- 
ing of  it  till  after  the  property  was  destroyed.  A  receiver  is 
not  an  agent.  The  very  term  "receiver"  negatives  such  an 
idea.  He  is  an  indifferent  person,  holding  the  property  for 
the  parties  ultimately  entitled.  But  he  receives  a  commis- 
sion as  receiver  which  gives  him  a  direct,  personal,  pecuniary 
interest.  As  agent  of  the  insurance  company  it  is  his  duty 
to  look  with  the  clearest  and  most  critical  eye  to  the  risk, 
moral  and  physical.  As  a  receiver  it  is  his  personal  interest 
to  keep  in  existence  the  property  in  his  custody,  so  as  to  in- 
crease his  commissions  by  the  increased  labor  bestowed  upon 


Oct.  1894.]     WiLDBERGER  V.  Hartfobd  Fire  Ins.  Co.      561 

the  property.  Besides,  it  is  to  be  noted  in  this  ease  that  an 
assignment  was  executed  to  Wildberger  as  •*'  assignee,  and 
he  therefore  had  the  legal  title  and  possession  for  the  pur- 
poses of  the  trust,  under  the  assignment,  in  addition  to  the 
possession  which  he  had  as  receiver,  which  last  is  really  the 
possession  of  the  court. 

Counsel  on  neither  side  have  furnished  us  with  an  identical 
case,  and  we  have  been  unable  to  find  one.  It  may  very  well 
be  that  the  general  principle  set  forth  in  Mechem  on  Agency, 
sections  66-68,  so  manifestly  covers  the  case  at  bar  that  it 
has  not  been  seriously  questioned.  It  was  very  pertinently 
observed  by  Sir  W.  M.  James,  L.  J.,  in  Panama  etc.  Tel.  Co. 
V.  India  Rubber  etc.  Co.,  L.  R.  10  Ch.  App.  515:  "The  clearer 
a  thing  is,  the  more  difficult  it  is  to  find  any  express  author- 
ity or  any  dictum  exactly  to  the  point." 

We  are  clearly  of  opinion  that  an  insurance  agent  who  has 
been  appointed  receiver  of  property  cannot,  of  his  own  mo- 
tion, without  the  consent  of  his  principal,  issue,  as  such 
agent,  to  himself,  as  such  receiver,  a  policy  of  insurance  valid 
against  such  principal,  because  the  duties  of  the  two  posi- 
tions are  inconsistent,  and  he  does  have  a  direct,  personal 
interest,  to  the  extent  at  least  of  his  commissions.  "A  con- 
trivance," it  has  been  pithily  put,  "  which  reduces  the  two 
parties  to  one,  and  admits  an  agent  representing  antagonistic 
interests  to  make  a  bargain  by  himself,  is  so  far  against  the 
policy  of  the  law  that  the  contract  is  held  to  be  void,  unless 
the  principal  chooses  afterward,  and  with  a  knowledge  of  all 
the  circumstances  that  affect  his  position,  to  ratify  the  act 
of  his  agent":  Mercantile  etc.  Ins.  Co.  v.  Hope  Ins.  Co.,  8  Mo. 
App.  411,  cited  in  Potter's  Appeal,  7  Am.  St.  Rep.  281,  note. 
The  two  parties  principal  here  are  the  insurance  company 
and  Wildberger — acting  for  himself.  And  it  may  with  equal 
force  be  said  that  the  same  human  being — subject  to  the  temp- 
tations springing  from  that  self-interest  which  leaves  the 
balance  so  "  rarely  right  adjusted"  in  the  best  of  men — can- 
not, by  some  magical  process,  separate  himself  into  two 
wholly  distinct  characters,  and,  in  one  character  as  agent  of 
an  insurance  company,  contract  '**  with  himself,  in  another 
character,  as  receiver,  or  otherwise,  having  always  a  personal 
interest  in  the  contract  adverse  to  his  principal.  It  would 
require  a  faculty  for  judicial  analysis  which  could 

.         .         sever  and  divide 
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a  casuistry  too  refined  and  sublimated  for  the  practical  afifairg 
of  business  life  —  to  find  in  a  doctrine  that  would  uphold  such 
a  contract  a  rule  of  action  safe  for  common-sense  dealing. 
"J^o  man  can  serve  two  masters." 
The  decree  in  each  case  is,  therefore,  affirmed. 

Cooper,  C.  J.,  specially  concurring.  I  concur  in  the  result 
announced  in  this  cause,  for  the  reason  that,  in  my  opinion, 
Wildberger,  as  agent  of  the  insurance  company,  could  not 
icontract  with  himself  as  receiver  unless  the  contract  should 
he  approved  by  his  principal,  with  full  knowledge  of  all  the 
facts.  In  the  opinion  of  my  brother  Whitfield,  I  think  too 
much  prominence  is  given  to  the  fact  that  Wildberger,  as 
receiver,  was  entitled  to  commissions  on  the  property  admin- 
istered by  him  as  receiver.  That  fact  is  not,  in  my  opinion, 
influential:  Badley  v.  Ladd,  70  Miss.  688.  If  the  receiver 
was  not  entitled  to  any  commissions,  the  same  rule  of  dis- 
qualification to  make  the  contract  would  control.  The  oppos- 
ing interests  represented  by  him,  the  adverse  duties  he  owed 
under  the  circumstances,  in  my  opinion,  precluded  him  from 
making  the  insurance  contract  Sued  on,  without  regard  to 
whether  he  was  or  was  not  entitled  to  compensation  as  re- 
ceiver.   

A  Receiver  is  Merely  a  Ministerial  officer  of  the  court:  Bell  y.  Ameri' 
can  Protective  League,  163  Mass.  558;  47  Am.  St.  Rep.  481.  He  is  not  an  agent 
of  the  owner,  but  is  an  agent  of  the  court  appointing  him:  Brovm  v.  War- 
ner, 78  Tex.  543;  22  Am.  St.  Rep.  67,  and  note.  Any  person  lawfully  in  the 
possession  of  property  may  insure  it  in  his  own  name  for  the  benefit  of  the 
owner,  when  the  insurance  is  effected  with  that  purpose  and  intention,  andia 
«xpressed  in  apt  terms  in  the  policy,  and  may  recover  as  trustee  for  the  real 
owner,  to  the  extent  of  the  value  of  the  property,  as  measured  by  the  policy, 
whether  he  personally  has  any  interest  therein  or  not:  Monographic  note  to 
Strong  v.  Manufacturers'  Ina,  Co.,  20  Am.  Dec.  516,  on  insurable  interest  ia 
property.  It  would  seem,  therefore,  that,  ordinarily,  a  receiver  should  have 
power  to  insure  the  property  in  his  charge;  but,  where  he  is  an  agent  for 
an  insurance  company,  and  issues  a  policy  to  himself,  the  question  of  hia 
right  to  do  so  would  involve  a  question  of  agency  standing  in  the  way;  fop 
it  ia  well  settled  that  an  agent  cannot  represent  both  parties  without  their 
consent.  If  he  does  so,  he  commits  a  fraud;  but,  in  such  a  case,  the  priu. 
cipal  may  rescind  or  repudiate  the  contract.  It  has  also  been  settled  by  a 
long  course  of  adjudications  in  the  courts  of  equity  that  a  trustee  or  agent 
«f  one  person  cannot  make  a  valid  contract  respecting  the  subject  matter 
to  which  the  trust  or  agency  relates  where  he  has  a  personal  interest: 
Monographic  note  to  Potter's  Appeal,  7  Am.  St.  Rep.  280,  on  the  rescission 
of  a  transaction  by  a  principal  where  the  agent  has  an  adverse  interest,  or 
ia  in  the  aecret  employment  of  the  other  party. 
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Burt  v.  State. 

(72  Mississippi,  408.] 

Instkuctions — REAso>fABLB  DouBT. — It  is  error  to  instruct  the  jury  that 
while  they  must,  in  order  to  convict,  believe  the  accused  guilty  beyond 
a  reasonable  doubt,  this  requirement  is  met  if  they  "  conscientiously" 
believe  him  to  be  guilty. 

Homicide — Incompetent  Evidence. — A  witness  for  the  state,  after  testi. 
fying  to  a  threat  made  by  the  accused  against  the  deceased,  should  not 
be  permitted  to  testify  that  he  remoiutrated  with  the  accused  therefor, 
if  the  remonstrance  evoked  no  reply. 

IiMTRucTioNS— Distinction  between  Circumstantial  and  Positive  Evi- 
dence.— It  is  misleading  and  erroneous  to  instruct,  on  behalf  of  the 
state,  that  the  law  makes  no  distinction  between  circumstantial  and 
positive  evidence  in  the  absence  of  any  caution  as  to  the  care  to  be  used 
in  applying  circumstantial  evidence. 

iNBTRuerioNS  —  Weight  of  Evidence  —  Singling  out  Testimony. — In- 
structions  for  the  defendant  are  erroneous,  as  being  on  the  weight  of 
evidence,  if  they  single  out  a  part  of  the  testimony  and  inform  the  jury 
that  it  alone  is  not  enough  to  warrant  a  conviction. 

Conviction  for  murder.  Burt,  the  appellant,  was  convicted 
of  the  murder  of  Jesse  Evans,  mainly  on  circumstantial  evi- 
dence, but  there  was  some  testimony  tending  to  show  a  threat 
by  the  accused  against  the  deceased.  Evans  had  been 
charged  with  the  killing  of  one  Ryals,  a  half-brother  of  Burt, 
and  one  McGlaum,  a  witness  for  the  state,  testified  that  soon 
after  Ryals  was  killed  he  met  the  accused  and  remarked  to 
him  that  he  had  heard  that  his  half-brother  had  been  killed, 
and  that  Evans  had  killed  him.  Burt  replied:  "Yes,  but 
there  is  a  hereafter."  The  witness  was  asked  by  the  state  if 
he  did  not  remonstrate  with  Burt.  The  defense  made  an 
objection  to  this  question,  but  it  was  overruled  by  the  court, 
and  the  question  was  permitted,  to  find  out  what,  if  anything, 
the  defendant  said  in  reply.  The  witness  answered  that  he 
did  remonstrate  with  the  accused,  and  told  him  he  ought  not 
to  talk  in  that  way,  and  that  the  accused  said  nothing,  "but 
kinder  laughed."  The  second  instruction  given  for  the  state 
was:  "  While  it  is  the  law  that  before  the  jury  can  find  the 
defendant  guilty  they  must  believe  him  so  from  the  evidence 
beyond  a  reasonable  doubt,  still,  if  they  conscientiously  be- 
lieve him  guilty,  all  requirements  of  the  law  are  met,  and 
they  believe  him  guilty  beyond  a  reasonable  doubt."  The 
seventh,  eighth,  and  ninth  instructions  asked  by  the  defend- 
ant, and  refused,  each  singled  out  a  part  of  the  testimony, 
and  informed  the  jury  that  it  alone  was  not  enough  to  war- 
rant a  conviction. 
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W.  A.  Hadeny  for  the  appellant. 

Frank  Johnaton,  attorney  general,  for  the  state. 

**•  Whitfield,  J.  It  is  assigned  for  error  that  the  court 
erred  in  granting  the  second  instruction  asked  by  the  state. 
We  held  at  this  term,  in  Brown  v.  State,  72  Miss.  95,  that 
this  instruction  is  erroneous.  The  facts  of  this  case,  a  case 
in  which  the  evidence  consists  of  vague  threats  and  circum- 
stantial evidence,  emphasize  with  peculiar  force  the  correct- 
ness of  that  ruling.  This  certainly  is  a  case  in  which  we 
cannot  say  such  charge  was  not  material,  reversible  error. 
The  many  unwise  efforts  to  define  a  reasonable  doubt  are 
very  remarkable,  in  view  of  the  previous  decisions  of  this 
court,  and  of  other  courts,  and  of  the  fact  that  the  phrase 
itself,  "  beyond  a  reasonable  doubt,"  is  "an  expression  in- 
vented by  the  common-law  judges  for  the  very  reason  that  it 
was  capable  of  being  understood  and  applied  by  plain  mea 
in  the  jury-box":  2  Thompson  on  Trials,  sec.  2463.  If  the 
common-law  judges  in  their  wisdom  settled  on  this  expres- 
sion— "  be^'ond  a  reasonable  doubt " — as  the  one  most  easily 
understood  by  "plain  men  in  the  jury-box,"  can  we  not  ac- 
cept thi^  refined  gold  without  seeking  to  "gild"  it — this 
"lily"  without  "painting"?  Campbell,  J.,  in  Hamilton  v. 
People,  ***  29  Mich.  193,  pays:  "If  a  jury  cannot  understand 
their  duty  when  told  they  must  not  convict  when  they  have 
a  reasonable  doubt  of  the  prisoner's  guilt,  they  can  very  sel- 
dom get  any  help  from  such  subtleties  as  require  a  trained 
mind  to  distinguish.  Jurors  are  presumed  to  have  common 
sense  and  to  understand  common  English,  but  they  are  not 
presumed  to  have  professional  or  any  high  degree  of  technical 
or  linguistical  training."  Mr.  Thompson  says  (2  Thompson 
on  Trials,  sec.  2463,  p.  1817):  "Most  American  courts  have, 
however,  felt  called  upon,  in  instructing  juries  in  criminal 
cases,  to  explain  this  expression,  although  it  is  one  of  the 
most  exact  expressions  known  to  the  law,  and  to  define  this 
definition,  although  the  words  convey  a  more  exact  idea  to 
the  minds  of  average  men  than  can  be  derived  from  any  at- 
tempt to  define  them.  In  so  doing  they  have  attempted  to 
lead  juries  into  mazes  of  subtlety  and  casuistry  in  which  they 
were  lost  themselves,  and  into  which  the  minds  of  plain  men 
were  incapable  of  following  them."  Mr.  Stephens  tells  us 
that  the  effort  to  define  a  reasonable  doubt  is  an  effort  "  ta 
compute  that  which  is  not  number  and  to  measure  that 
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which  is  not  space."  It  ought,  it  seems  to  us,  to  be  sufficieni 
in  all  cases  to  say:  "If  the  jury,  from  the  evidence,  believe 
beyond  a  reasonable  doubt  that,"  etc.  If  this  course  were 
observed,  would  there  be  a  conviction  less?  Would  there  not 
be  many  reversals  saved?  We  do  not  say  a  case  may  not 
occur  in  which  it  would  be  well  to  go  beyond  this,  but  w« 
doubt  if  it  would  not  be  best  to  adhere  to  it  in  far  the  larger 
number  of  cases;  and  the  representatives  of  the  state — an 
able  and  accomplished  body  of  gentlemen — should  heed  the 
Toice  of  wisdom  and  caution  saying  to  them,  as  to  this  brief 
and  plain  formula:  •*  This  is  the  way.  Walk  ye  in  it."  There 
may  have  been  cases  in  which  instructions  in  similar  lan- 
guage, in  this  court,  have  not  secured  reversal,  because  no 
error  was  predicated  of  them,  or  they  were  cured  by  other 
instructions.  The  charge  in  Taylor  v.  State^  52  Miss.  88, 
whilst  in  one  sentence  containing  the  phrase,  "  conscientiously 
believe,"  in  other  **'  parts  of  the  same  charge  expressly 
declares  that  "  the  guilt  of  the  accused  must  be  fully  and 
conclusively  established  to  a  moral  certainty,"  and  "  to  the 
exclusion  of  every  reasonable  doubt."  There  is  nothing  in 
this  record  to  cure  the  error  here.  "  Conscientiously,"  in  a 
charge  on  this  subject,  is  inapt,  is  erroneous.  One  may  "con- 
scientiously " — that  is,  sincerely,  honestly — believe,  having 
reference  to  the  quality  of  his  belief,  a  thing  to  be  true,  which 
he  does  not,  having  reference  to  the  strength  or  degree  of  his 
belief,  believe  beyond  a  reasonable  doubt.  In  many  cases 
the  expression,  "  the  evidence  must  satisfy  your  minds  and 
consciences  beyond  a  reasonable  doubt,"  is  used,  and  that 
form  is  correct  enough,  because  of  the  latter  qualification. 
*'  Satisfy"  alone  will  not  do:  Hawthorne  v.  State,  58  Miss.  778. 
*'  Conscientiously"  is  a  word  of  quality  rather  than  quantity, 
and  the  rule  of  evidence  differentiating  criminal  procedure 
from  civil,  in  this  regard,  is  a  rule  of  quantity — a  rule  not  as 
to  the  sincerity  of  a  belief,  however  weak,  though  real,  but 
as  to  the  strength  of  his  belief. 

We  also  think  the  first  instruction  given  for  the  state  is 
misleading.  The  statement  that  "the  law  makes  no  distinc- 
tion between  circumstantial  and  positive  evidence"  is  too 
broad  as  it  stands  in  this  instruction.  If  it  was  meant  that 
there  is  no  such  distinction  as  that  there  may  be  a  conviction 
on  positive  testimony  of  witnesses  speaking  to  the  act,  and 
not  on  circumstantial  evidence  rising  high  enough  in  pro- 
bative force  to  exclude  every  reasonable  hypothesis  other 
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than  that  of  guilt,  it  is  of  course  correct;  but  if  it  was  meant 
that  the  two  kinds  of  evidence  are  to  be  treated  as  in  all  re- 
spects identical,  it  is  misleading  and  erroneous,  especially  in 
the  absence  of  any  caution  from  the  court  as  to  the  care  to 
be  used  in  applying  such  evidence — caution  such  as  was  ap- 
proved by  this  court  in  the  first  instruction  given  for  the  state 
in  Josephine  v.  State^  39  Miss.  613;  2  Thompson  on  Trials, 
sec.  2500. 

We  think  it  was  error  not  to  have  excluded  that  part  of 
McGlaum's  testimony  objected  to  by  defendant.  The  record 
*'•  shows  that  the  learned  judge  below  only  admitted  it  "to 
see  what  defendant  said  in  reply";  and  the  witness  immedi- 
ately proceeded  to  say  that  he  said  nothing  in  reply,  "  but 
kinder  laughed."  We  think  this  was  erroneous.  It  may 
have  had  undue  weight  given  it  for  so  inconclusive  a  state- 
ment This  error,  of  itself,  however,  we  would  not  hold 
reversible. 

There  was  no  error  in  refusing  the  seventh,  eighth,  ninth, 
and  tenth  instructions  asked  by  defendant.  The  last  three 
are  on  the  weight  of  evidence.  The  tenth  is  not  very  intelli- 
gible as  it  appears  in  the  record,  but,  as  set  out,  is  erroneous. 

For  the  errors  indicated  the  judgment  is  reversed  and  cause 
remanded.  *    __^ 

Reasonablb  Doubt. — Upon  this  point  the  ptincipal  eass  was  approved 
and  followed  in  Brown  v.  Slate,  72  Miss.  997,  in  which  it  was  held  to  b« 
error  in  a  criminal  case  to  instruct  the  jury  that,  if  they  "  conscientiously" 
believe  the  defendant  to  be  guilty,  he  should  be  convicted. 

Instrdctions  upon  the  weight  of  evidence  are  erroneous:  Harkey  v.  State, 
33  Tex.  Cr.  Rep.  100;  47  Am.  St.  Rep.  19.  Instructions  which  single  out 
and  unduly  emphasize  any  one  or  more  facts  are  bad:  Prince  ▼.  State,  100 
Ala.  144;  46  Am.  St.  Rep.  28. 

Definitions  of  Reasonablb  Doubt— DiFFiCTTLTr  of  Definittok — Stat- 
TTTES. — In  view  of  the  fact  that  a  failure  to  tell  the  jury  in  a  criminal  cas* 
what  a  reasonable  doubt  is  is  not  error,  especially  where  the  defendant  does 
not  request  such  a  definition:  State  v.  Robinson,  117  Mo.  649,  661;  People  v. 
Christensen,  85  Cal.  568,  571;  Dunbar  v.  United  States,  156  U.  S.  185,  199; 
and  of  the  further  fact  that  the  court  is  not  bound  to  instruct  the  jury  as  to 
what  leaves  room  for  a  doubt:  Pool  v.  State,  87  Ga.  526;  it  is  surprising 
to  see  how  often  an  efiFort  has  been  made  to  define  these  simple  words,  and 
nearly  every  attempt  to  explain  them  renders  an  explanation  of  the  explana- 
tion necessary.  It  is  exceedingly  difficult  to  define  them,  and  no  one  but 
a  master  hand  in  the  use  of  words  should  attempt  it;  yet  many  ostentatious 
trial  judges  have  devoted  themselves  to  the  self-imposed  task  of  defining  tha 
expression — a  task  not  unlike  that  of  trying  to  divide  a  hair  "twixt  north 
and  northwest  side,"  and  the  result  has  been  a  sea  of  confusion,  more 
dangerous,  however,  to  lawyers  than  to  jurymen,  for  it  is  an  imposition  upon 
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credulity  to  have  ns  believe  that  jurymen  have  ever  been  influenced  to  any 
rery  great  extent  by  the  nice  discriminations  made  by  the  judges  in  their 
•ttempts  to  define  "  reasonable  doubt."  The  jury  is  presumed  to  understand 
the  English  language,  and  to  be  able  to  comprehend  the  term:  People  v. 
Walkr,  70  Mich.  237.  As  said  by  Danforth,  J.,  in  State  v.  Reed,  62  Me. 
129,  142:  "The  explanations  of  the  meaning  of  this  phrase  have  been  almost 
innumerable,  and  the  best  jurists  have  found  it  difficult  to  convey  to  their 
own  satisfaction  the  idea  in  their  own  minds  expressed  by  its  use — not  that 
there  is  any  considerable  difficulty  in  understanding  its  meaning,  but  rather 
in  not  conveying  it.  It  may,  indeed,  admit  of  grave  doubt  whether  the  prop- 
osition is  in  itself  so  simple,  and  the  words  so  well  calculated  to  express  a 
■tate  of  mind  so  easily  felt,  though  difficult  to  describe,  that  in  most  cases 
it  is  sufficient  to  use  the  expression  alone  without  any  attempt  at  explana- 
tion. All  such  attempts  must  result  in  simply  stating  the  same  proposition 
in  a  difi'erent  form  of  words,  and  words  which  are,  perhaps,  no  more  easily 
understood.  There  is  no  exact  mathematical  test  by  which  we  may  cer- 
tainly know  whether  a  doubt,  entertained  in  any  given  case,  is  reasonable 
or  otherwise.  What  would  be  reasonable  to  one  person  might  be  far  other- 
wise to  another.  Therefore,  no  certain  line,  as  upon  a  plan,  can  be  drawa 
that  shall  be  recognized  by  every  one  as  the  dividing  line  between  the  mere 
skeptical  doubt,  and  that  which  has  the  sanction  of  reason.  Hence,  what- 
ever explanations  may  be  given  to  the  phrase,  its  meaning  practically 
must  depend  very  largely  upon  the  character  of  the  mind  of  the  person  act- 
ing. Lexicographers  tell  us  that  'reasonable'  is  that  which  is  'agreeable or 
conformable  to  reason.'  The  doubt,  therefore,  which  conforms  to  the  rea- 
son of  the  person  examining  is  to  him  a  reasonable  doubt.  If  it  does  not 
BO  conform  to  him  it  is  unreasonable,  and  will  not  be  entertained.  We  must 
a!<same  that  the  jurors  are  reasonable  men,  and,  as  such,  they  must  be  ad- 
dressed. When  told  that,  in  order  to  convict,  the  proof  must  remove  every 
reasonable  doubt  of  guilt  from  their  minds,  whatever  the  form  of  words 
nsed,  if  any  heed  is  given  to  the  instruction,  the  result  must  be  that  each 
individual  juror  will  understand  it,  and  act  according  to  the  dictates  of  hi* 
own  reason;  and  if,  tried  by  that  test,  the  doubt  is  reasonable,  conviction 
must  fail;  otherwise  it  would  follow."  Hence,  as  it  is  impossible  to  define- 
precisely,  especially  in  a  few  words,  what  a  reasonable  doubt  is  {Miles  v^ 
United  Slates,  103  U.  S.  304,  312;  Dutihar  v.  United  States,  156  U.  S.  185, 
199;  Stale  v.  Morey,  25  Or.  241,  258),  courts  instructing  juries  in  criminal 
cases  should  make  no  such  attempt,  but  merely  follow  the  language  of  th& 
statute  that  "where  there  is  a  reasonable  doubt  of  the  defendant  being 
proven  guilty,  he  is  entitled  to  an  acquittal":  Mickey  v.  Commonwealth,  9 
Bush,  593;  or,  if  there  is  no  such  statute,  let  the  words  themselves  carry 
their  own  definition:  People  v.  Cox,  70  Mich.  247,  257.  These  statutes  vary 
some,  of  course,  in  their  phraseology,  but  the  meaning  is  alike  in  all.  li 
has  not  only  been  held,  but  recommended,  by  courts  that  reasonable  doubt 
should  be  charged  in  the  exact  language  of  the  statute:  State  v.  Potts,  20 
Nev.  389.  But  a  substantial  compliance  with  the  statute  is  sufficient. 
Thus,  an  instruction  that  the  "defendant  is  presumed  to  be  innocent  until 
his  guilt  is  established  by  the  evidence,  to  the  satisfaction  of  the  jury,  be- 
yond a  reasonable  doubt,"  is  a  substantial  com[)liance  with  the  statute;^ 
though  the  word  "legal,"  as  used  in  the  statute,  is  omitted  before  tha 
word  "evidence":  McDwle  v.  State,  27  Tex.  App.  641;  11  Am.  St.  Rep. 
216.  Reasonable  doubt  is  sometimes  defined  by  statute.  For  example^ 
the  statutory  definition  in  the   state  of  Nevada  is  as  follows:    "A  rea- 
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■onable  doubt  is  one  based  oa  re&son.  It  is  not  mere  possibility,  bat  is 
such  a  doubt  as  would  govern  or  control  a  person  in  the  more  weighty 
affairs  of  life.  If  the  miiuls  of  the  jurors,  after  the  entire  comparison  and 
consideration  of  all  the  evidence,  are  in  such  a  condition  that  they  can  say 
they  feel  an  abiding  conviction  of  the  truth  of  the  charge,  there  is  not  • 
reasonable  doubt.  Doubt,  to  be  reasonable,  must  be  actual  and  substantial; 
not  mere  possibility  or  speculation":  See  Stats.  18S9,  p.  27.  And  the  same 
statute  provides  that  no  other  definition  of  "reasonable  doubt "  shall  be  given 
in  criminal  actions  in  that  state.  In  a  case  where  the  prosecution  relied  on 
circumstantial  evidence  for  a  conviction,  the  court,  after  giving  this  statu, 
tory  definition  of  "reasonable  doubt,"  and  informing  the  jury  as  to  the  law 
of  circumstantial  evidence,  instructed  them  "that  the  doubt  which  the 
juror  is  allowed  to  retain  on  his  own  mind,  and  under  the  influence  of  which 
be  sliould  frame  a  verdict  of  not  guilty,  must  be  a  reasonable  one.  A  doubl 
produced  by  undue  sensibility  in  the  mind  of  any  juror,  in  view  of  the 
consequences  of  his  verdict,  is  not  a  reasonable  doubt;  and  a  juror  is  not 
allowed  to  create  sources  or  materials  of  doubt  by  resorting  to  trivial  or 
fanciful  suppositions  and  remote  conjectures  as  to  possible  state  of  facts, 
differing  from  that  established  by  the  evidence.  You  are  not  at  liberty  to 
disbelieve  as  jurors  if,  from  the  evidence,  you  believe  as  men.  Your  oath 
imposes  on  you  no  obligation  to  doubt  wliure  no  doubt  would  exist  if  no 
oath  had  been  administered."  This  instruction  was  objected  to  on  the 
ground  that  it  was  another  and  different  definition  of  "reasonable  doubt" 
from  that  required  by  the  statute;  but  the  court  held  that  it  related  merely 
to  the  rules  by  which  the  jury  ought  to  be  governed  in  their  consideration 
of  the  evidence  in  the  case,  and  was  not  prejudicial  to  the  defendant:  State 
V.  Potts,  20  Nev,  389.  To  authorize  a  conviction  in  a  criminal  case,  the 
law  merely  requires  that  the  j^iry  shall  be  satisfied  "beyond  a  reasonable 
doubt."  It  would  therefore  be  error  to  charge  that  "clear  and  distinct 
proof  "  is  required:  Oriffith  v.  State,  90  Ala.  583.  And  it  is  error  to  apply 
the  doctrine  of  "reasonable  doubt"  to  the  innocence  instead  of  the  guilt  of 
the  accused.  For  example,  in  a  case  of  theft,  it  is  error  to  tell  the  jury 
that,  "if  you  believe  from  the  testimony  beyond  a  reasonable  doubt  that 
the  defendant  did  not  take  the  property  fraudulently,  but  took  the  prop* 
erty  under  an  honest  claim  of  right,  he  would  not  be  guilty  of  theft,  and 
you  sliould  acquit  him":  Lewis  v.  State,  29  Tex.  App.  105. 

Application  op  the  Rule.  — The  doctrine  of ' '  reasonable  doubt, "  as  a  rul«^ 
has  no  proper  application  to  mere  matters  of  subsidiary  evidence,  taken 
item  by  item,  but  is  applicable  always  to  the  constituent  elements  of  the 
crime  charged,  and  to  any  fact,  or  group  of  facts,  which  may  constituta 
the  entire  proof  concerning  any  of  the  constituent  or  elementary  facts: 
Wade  V.  State,  71  Ind.  535.  And  it  is  proper,  as  a  general  rule,  to  instruct 
that  "the  reasonable  doubt  the  jury  are  permitted  to  entertain  must  be  as 
to  tlie  gnilt  of  the  accused  on  the  whole  of  the  evidence,  and  not  to  any 
particular  fact  in  the  case":  Carlton  v.  People,  150  111.  181;  41  Am.  St.  Rep. 
346;  Horni^h  v.  Peopfe,  142  111.  620.  The  following  instruction  was  ap. 
proved  in  Fowler  v.  State,  100  Ala.  96,  97,  viz.:  "While  the  law  requires 
the  guilt  of  the  accused  to  be  proved  beyond  a  reasonable  doubt,  it  does 
not  require  that  each  fact  which  may  aid  the  jury  in  reaching  the  conclu. 
■ion  of  guilt  shall  be  clearly  proved,  but  that,  on  the  whole  evidence,  the 
jury  must  be  able  to  pronounce  that  guilt  is  proved  to  a  moral  certainty." 
It  has  been  held  not  error  to  instruct  the  jury  that  it  is  not  necessary  to 
prove  each  link  in  the  chain  of  circumstances  relied  on,  or  every  fact  in  tha 
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case,  beyond  a  reasonable  doubt;  but  it  is  suflBcient  if,  taking  the  evidence 
«8  a  whole,  they  are  satisfied,  beyond  a  reasonable  donbt,  of  the  defendant'' 
guilt:  Siebert  r.  People,  143  111.  571.  But,  on  the  other  hand,  it  has  been 
held  that,  if  the  evidence  in  a  criminal  case  is  wholly  circumstantial,  it  ia 
error  to  instruct  the  jury  that  they  need  not  be  satisfied,  beyond  a  reason- 
able doubt,  of  each  link  in  the  chain  of  circumstances  relied  upon  to  estab- 
lish  the  defendant's  guilt:  Oraves  v.  People,  18  Col.  170.  The  true  rule  is, 
that  where  the  state  relies  upon  circumstantial  evidence  of  such  kind  that 
each  circumstance  or  material  independent  fact  is  a  necessary  link  to  com. 
plete  the  chain  or  series  of  independent  facts  showing  guilt,  an  instruction 
to  the  jury  that  it  is  incumbent  on  the  state  to  establish  each  circumstance 
or  material  independent  fact,  beyond  a  reasonable  doubt,  would  be  proper, 
because,  in  such  a  case,  each  circumstance  or  material  independent  fact 
should  be  established  to  the  same  degree  of  certainty  as  the  main  fact:  Statt 
V.  Crane^  110  N.  C.  530;  People  v.  Ah  Chung,  54  Cal.  398.  The  desire  of  a 
juror  for  more  evidence  tending  to  show  the  guilt  of  the  defendant  is  not 
equivalent  to  the  reasonable  doubt  which  the  law  requires,  and  it  is  not 
error  to  refuse  a  request  for  such  a  charge:  Shepperd  v.  State,  94  Ala.  102. 

What  is  a  Reasonable  Doubt,  Generally. — While  a  reasonable  doubt 
is  difficult  to  define  accurately,  all  the  authorities  agree  that  such  a  doubt 
must  be  actual  and  substantial,  as  contradistinguished  from  a  mere  vague 
apprehension:  Carlton  v.  People,  150  111.  181;  41  Am:  St.  Rep.  346;  Foutkr 
v.  Stale,  100  Ala.  96,  97;  State  v.  Bounds,  76  Me,  123;  United  States  v.  Cos- 
sidy,  67  Fed.  Rep.  698;  United  States  v,  Barrett,  65  Fed.  Rep.  62,  67;  Earll 
V.  People,  73  111.  329;  People  v.  Cox,  70  Mich.  247,  257;  Langford  v.  State, 
32  Neb.  782;  Staie  v.  Turner,  110  Mo.  196,  199;  State  v.  Bodie,  33  S.  C. 
117;  Billard  v.  Stale,  30  Tex.  367;  94  Am.  Dec.  317;  LoveU  v.  State,  30  Fla. 
142,  162;  State  r.  Nueslein,  25  Mo.  Ill;  Welsh  v.  State,  96  Ala.  92;  Mc- 
Outre  V.  People,  44  Mich.  286,  290,  note;  38  Am.  Rep.  265;  Peoplev.  Finley, 
38  Mich.  482,  483;  United  States  v.  Jones,  31  Fed.  Rep.  718,  724;  and  must 
arise  out  of  the  evidence,  or  want  of  evidence:  Carlton  v.  People,  150  111. 
181;  41  Am.  St.  Rep.  346;  United  Stales  v.  Cassidy,  67  Fed.  Rep.  698; 
Earll  V.  People,  73  III.  329;  People  v.  Cox,  70  Mich.  247,  257;  Langford  v. 
Stale,  32  Neb.  782;  State  v.  Turner,  110  Mo.  196,  199;  State  v.  Bodie,  33 
S.  C.  117,  126;  Lovetl  v.  Slate,  30  Fla.  142,  163;  United  States  v.  Knowles, 
4  Saw.  517;  People  v.  Finley,  38  Mich.  482,  483;  United  States  v.  Jones,  31 
Fed.  Rep.  718,  724.  The  doubt  to  acquit  the  defendant  must  be  actual 
and  substantial,  not  mere  possibility  or  speculation.  It  is  not  a  mere  pos- 
sible doubt  because  everything  relating  to  human  affairs,  and  depending 
upon  moral  evidence,  is  open  to  some  possible  or  imaginary  doubt:  Fowler 
V.  Slate,  100  Ala.  96,  97;  United  States  v.  Barrett,  65  Fed.  Rep.  698;  United 
Slates  V.  Cassidy,  67  Fed.  Rep.  698;  Earll  v.  People,  73  111.  329;  Stale  v. 
Jefferson,  43  La.  Ann.  995;  Stale  v.  Turner,  110  Mo.  196,  199;  State  v.  Van 
Winkle,  6  Nev.  340;  Billard  v.  State,  30  Tex.  367;  94  Am.  Dec.  317;  Lovetl 
V.  Stale,  30  Fla.  142,  162;  State  v.  Nueslein,  25  Mo.  Ill;  United  Stales  v. 
Knowles,  4  Saw.  517;  McGuire  v.  People,  44  Mich.  286,  290,  note;  38  Am. 
Rep.  265.  The  two  phrases  "proof  beyond  a  reasonable  doubt,"  and 
"proof  to  a  moral  certainty,"  are  synonymous,  and  the  legal  equivalents  of 
ea«h  other:  Jones  v.  Slate,  100  Ala.  88;  Carlton  v.  People,  150  111.  181;  41 
Am.  St.  Rep.  346;  Commomcealth  v.  Costley,  113  Mass.  1.  Proof  "beyond 
a  rcasonHble  doubt"  ia  such  proof  as  precludes  every  reasonal)le  hypothesis 
exce|)t  that  which  it  tends  to  support.  It  is  proof  "  to  moral  certainty," 
as  diatinguidhcd  from  an  absolute  cerUiuty.     Each  phrase  signifies  such 
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proof  M  MtisfiAs  the  jndginent  and  conscience  of  tbe  jury,  u  reasonabl* 
men,  and  applying  their  reason  to  the  evidence  before  them,  that  the  crime 
charged  has  been  ooiumitted  by  the  defendant,  and  so  satisfy  them  as  to 
leave  no  other  reasonable  conclusion  possible:  Carlton  v.  People,  150  111. 
ISl;  41  Am.  St.  Rep.  346.  The  jury  may  be  said  to  have  a  reasonable 
doubt,  when,  after  the  entire  comparison  and  consideration  of  all  the  evi- 
dence, they  cannot  say  they  feel  an  abiding  conviction,  to  a  moral  certainty, 
of  the  truth  of  the  charge:  Carlton  v.  People,  130  111.  18);  41  Am.  St.  Rep. 
346.  The  term  "  reasonable  doubt"  implies  that  there  may  be  doubt  which 
ia  not  reasonable  or  rational.  Hence,  the  doubt  justifying  an  acquittal  is  not 
a  vague,  whimsical,  or  merely  possible  one,  but  an  actual,  substantial,  and 
well-founded  doubt:  Slate  v,  Rmnda,  76  Me.  123.  It  must  not  be  an  im- 
aginary  doubt,  a  fanciful  conjejture,  or  strained  inference:  United  States  r. 
Caasidy,  67  Fed.  Rep.  698.  The  jury  should  not  refuse  to  convict  because  of  a 
remote,  far-fetched,  or  merciful  suggestion  or  conjecture  that  pos3i1)ly  the  de* 
fendant  may  be  innocent.  "  Absolute  certainty  is  rarely  possible,  and  those 
vague  uncertainties  to  which  some  minds  are  always,  and  all  minds  are  some- 
times, liable,  are  not  within  the  contemplation  of  the  law  when  it  directs 
that  the  accused  shall  have  the  benefit  of  the  doubt.  It  is  not  every  doubt, 
however  slight  or  however  founded,  which  should  prevent  a  verdict  of  guilty. 
It  is  not  the  mere  possibility  of  innocence,  or  vague  notions,  or  capricious, 
or  captious  doubt,  that  is  intended":  United  States  r.  BaiTCtt,  65  Fed.  Rep. 
62,  67.  A  reasonable  doubt  must  be  a  fair  one  "based  upon  reason  and 
common  sense."  A  doubt  must  be  built  upon  something.  It  cannot  stand 
without  any  basis,  and  the  basis  must  be  something  substantial  in  the 
sense  that  it  is  not  based  on  fancy,  or  imagination,  or  caprice":  People  v. 
Cox,  70  Mich,  247,  257;  People  v.  Finley,  38  Mich.  482.  It  is  error  to  in- 
struct  that:  "  By  '  reasonable  doubt'  is  ordinarily  meant  such  a  one  as  would 
govern  or  control  you  in  your  business  transactions  or  usual  pursuits  of 
life":  State  v.  Rover,  11  Mont.  343,  overruling  StaU  v.  Millain,  3  Nev,  409; 
but  not  that:  "If  the  jury  are  satisfied  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  committed  the  crime  charged  against 
him,  they  are  not  legally  bound  to  acquit  him,  because  they  may  not  be  en- 
tirely satisfied  that  the  defendant,  and  no  other  person,  committed  the  al- 
leged offense."  If  a  juryman  believes  that  a  defendant  may  possibly  be 
innocent,  he  cannot  be  said  to  be  "entirely  satisfied"  of  his  guilt;  yet  be 
may  be  satisfied  of  it  beyond  a  reasonable  doubt,  and  may  convict:  State  v. 
Nelson,  11  Nev.  334.  A  reasonable  doubt  is  a  conscious  uncertainty  in  the 
mind  of  the  jury,  after  a  fair  consideration  of  all  the  proofs  in  the  case, 
respecting  the  guilt  of  the  accused:  State  v.  Ching  Ling,  16  Or.  419.  So 
long  as  moral  certainty  is  not  reached,  a  reasonable  doubt  may  be  said  to 
remain  on  the  mind:  Territory  v.  Owings,  3  Mont.  137.  The  reasonable 
doubt  that  the  law  in  its  mercy  gives  the  benefit  of  to  the  accused  is  not  a 
weak  or  slight  doubt,  but  a  serious  or  strong  and  well-founded  doubt  as  to 
the  truth  of  the  charge:  Statf  v.  Bodie,  33  S.  0.  117.  As  the  law  require* 
only  a  belief  in  the  minds  of  the  jurors  to  that  degree  of  moral  certainty 
which  excludes  all  reasonable  doubt  of  the  guilt  of  the  accused,  an  instruc- 
tion that  there  must  be  a  conviction  in  their  minds  so  perfect,  complete, 
and  unconditional  as  to  exclude  the  possibility  of  a  doubt  is  properly 
refused:  People  v.  Smith,  105  Cal.  676.  So  it  is  error  to  limit  a  reasonable 
doubt  to  something  which  is  suggested  by,  or  arises  from,  or  springs  out  of 
the  evidence  adduced,  as  this  gives  too  narrow  a  definition  of  a  reasonable 
doubt.     Such  a  doubt  may  arise  from  a  want  of  evidence  as  to  some  fact 
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having  a  natural  connection  with  the  cause.  It  has  reference  to  that  un- 
certain condition  of  mind  which  may  remain  after  considering  T»hat  has 
not  been  proved,  as  well  as  that  which  has:  Wright  v.  State,  6ft  Ind.  163; 
35  Am.  Kep.  212;  Demmore  v.  State,  67  Ind.  306;  33  Am.  Rep.  96.  And 
it  has  been  held  error  to  define  a  reasonable  doubt  in  an  instruction  as  » 
"real"  doubt:  State  v.  Smith,  21  Mo.  App.  595.  The  evidence  in  a  crim- 
inal case  must  produce  a  conviction  of  the  truth  of  the  charge  with  that 
degree  of  certainty  on  which  the  mind  reposes  with  satisfaction.  In  this 
connection  the  use  of  the  phrases  "reasonable  doubt"  and  "moral  cer» 
tainty"  are  correct  expressions  in  instructing  juries,  but  to  use  the  terms 
"it  is  possible,"  or  "it  may  be,"  or  "perhaps"  the  defendant  is  not  guilty, 
as  the  equivalent  of  reasonable  doubt,  is  erroneous,  as  such  terms  imply 
only  a  possible  or  imaginary  doubt.  It  is,  therefore,  proper  to  refuse 
charges  in  which  they  are  so  used:  McKkroy  v.  State,  77  Ala.  95; 
Young  v.  State,  95  Ala.  4.  A  reasonable  doubt  is  not  far-fetched, 
speculative,  or  arbitrary,  but  is  such  that,  after  looking  over  the  testi- 
mony and  considering  all  the  facts  proven  to  their  satisfaction,  and 
the  natural  circumstances  surrounding  the  facts,  the  jury  are  still  unable 
to  say  that  the  accused  is  guilty:  AIcGuirer.  People,  44  Mich,  286,  290,  note. 
It  is  a  doubt  founded  upon  a  consideration  of  all  the  circumstances  and  evi- 
dence, and  not  a  doubt  resting  upon  mere  conjecture  or  speculation:  United 
States  y.  Knoioles,  4  Saw,  517;  Welsh  v.  State,  96  Ala.  92.  It  means  that 
the  evidence  of  guilt  "must  be  clear,  positive,  and  abiding,  fully  satisfy- 
ing the  minds  and  consciences  of  the  jury":  United  States  v.  Babcock,  3 
Dill.  581,  622.  It  does  not  mean  a  doubt  which  arises  from  some  mere 
whim  or  vagary,  or  from  any  groundless  surmise  or  guess;  nor  does  reason- 
able doubt  mean  an  absolute  certainty:  Welsh  v.  Stale,  96  Ala.  93.  It  "is 
an  honest  misgiving  as  to  the  guilt  of  the  defendant  upon  the  proof,  which 
the  reason  entertains  and  sanctions  as  a  substantial  doubt ":  Purkey  v.  State, 
3  Heisk.  26,  28.  "  A  mere  misgiving  of  the  imagination,  suggestion  of  in- 
genuity, or  sophistry,  or  misplaced  sympathy,  is  not  a  reasonable  doubt,  to 
which  the  law  accords  any  influence":  Coleman  v.  State,  59  Ala.  52,  54.  It 
is  not  "a  mere  guess  or  surmise  that  the  man  may  not  be  guilty.  It  is 
such  a  doubt  as  a  reasonable  man  might  entertain  after  a  fair  review  and 
consideration  of  the  evidence":  People  v.  Ouidici,  100  N.  Y.  503.  Moral 
certainty  may  be.  said  to  bear  the  same  relation  to  moral  subjects,  or  mat- 
ters relating  to  human  conduct,  that  absolute  certainty  does  to  mathemat- 
ical subjects.  It  is  a  state  of  impression  produced  by  facts,  in  which  a 
reasonable  mind  feels  a  sort  of  coercion  or  necessity  to  act  in  accordance 
with  it.  It  is  that  state  of  the  judgment,  grounded  upon  an  adequate 
amount  of  appropriate  evidence,  which  induces  a  man  of  sound  mind  to  act 
without  hesitation  in  the  most  important  concerns  of  human  life.  And  a 
juror  may  be  said  to  be  morally  certain  when  he  is  so  fully  convinced  by 
the  evidence  of  the  truth  of  the  fact  sought  to  be  proved,  that  he  would 
venture  to  act  on  his  conviction  in  matters  of  the  highest  importance  to  his 
own  interests:  See  monographic  note  to  Rippey  v.  Miller,  62  Am.  Dec.  184, 
discussing  circumstantial  evidence. 

Bad  lNSTRUcrioN3  on  Reasonable  Doubt,  Generallt. — It  is  proper 
to  refuse  a  charge  asserting  the  right  to  an  acquittal  if  the  jury  "have 
reason  to  believe"  certain  facts  hypotlietically  stated,  as  this  expression  is 
not  the  equivalent  of  "belief,"  and  does  not  correctly  state  the  doctrine  of 
reasonable  doubt:  Mmikers  v.  State,  87  Ala.  94.  So,  a  charge,  instructing 
tiie  jury  in  a  murder  case  to  acquit,  unless  "indubitably  certain"  of  de- 
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fendant's  gnilt,  or  if,  from  the  evidence,  they  are  unable  to  say  *'  where  the 
troth  indubitably  lies,"  is  properly  refused,  as  not  sufficiently  defining  rea- 
sonable doubt,  and  as  making  any  possible  speculative  or  imaginary  doubt 
sufficient  to  acquit:  Hoss  v.  State,  92  Ala.  28;  25  Am.  St.  Rep.  20.  It  ia 
error  to  instruct  the  jury  that  if  there  is  any  fact  or  facts  in  evidence 
which  if  true,  would  cause  them  reasonably  to  doubt  the  guilt  of  the  ac- 
cused, and  that  if  they  are  uncertain  whether  such  fact  or  facts  are  true, 
they  should  acquit,  as  such  an  instruction  involves  a  doubt  upon  a  doubt: 
Shuhert  v.  State,  66  Miss.  446.  And  it  is  error  to  instruct  the  jury  that  the 
defendant  is  entitled  to  an  acquittal,  "unless  they  seriously  believe  heia 
guilty,"  as  such  a  qualifying  clause  is  too  ambiguous,  doubtful,  and  uncer- 
tain in  its  import  to  be  clearly  consistent  with  the  rule  that  the  evidence 
must  satisfy  the  jury  of  the  guilt  of  the  defendant  to  a  moral  certainty, 
and  beyond  a  reasonable  doubt:  People  v.  Ferry,  84  Cal.  31.  An  instruc- 
tion is  erroneous  which  limits  a  reasonable  doubt  in  a  criminal  case  to  one 
element  of  the  proof,  instead  of  requiring  it  to  arise  out  of  the  whole  evi- 
dence: Lyons  v.  People,  137  111.  602. 

Good  Instructions  on  Reasonable  Doubt,  Generally. — No  set  for- 
mula is  required  in  defining  reasonable  doubt.  It  means  fully  satisfied,  or 
satisfied  to  a  moral  certainty:  State  v.  Whitson,  111  N.  C.  693.  It  is  not 
error  for  a  court,  in  an  instruction,  to  define  a  reasonable  doubt  as  follows: 
"A  reasonable  doubt  is  not  every  doubt;  it  is  not  a  captious  doubt.  It  is 
such  a  condition  of  mind  resulting  from  the  consideration  of  the  evidence 
before  you  as  makes  it  impossible  for  you,  as  reasonable  men,  to  arrive  at  a 
satisfactory  conclusion.  It  is  not  a  consciousness  that  a  conclusion  arrived 
at  may  possibly  be  erroneous,  but  such  a  state  of  mind  as  deprives  you  of 
the  ability  to  reach  a  conclusion  that  is  satisfactory":  State  v.  Roberts,  15 
Or.  187.  Not  to  instruct  the  jury  that  if,  from  the  evidence,  they  were 
"  satisfied  beyond  a  reasonable  doubt,  and  believed  as  reasonable  men,"  that 
the  defendant  did  the  acts  charged,  they  should  find  him  guilty:  State  v. 
Orant,  86  Iowa,  216.  Nor  to  define  a  reasonable  doubt  as  one  "which  m 
reasonable  man  of  sound  judgment,  without  bias,  prejudice,  or  interest, 
after  calmly,  conscientiously,  and  deliberately  weighmg  all  the  testimony, 
would  entertain  as  to  the  guilt  of  the  prisoner":  State  v.  Reed,  62  Me.  129. 
Nor  to  instruct  that  a  reasonable  doubt  must  be  "  actual  and  substantial," 
and  "not  a  mere  possibility  or  speculation":  Hornsby  v.  Stale,  94  Ala.  55; 
Little  V.  State,  89  Ala.  99.  The  expressions  "unless  the  evidence  against 
the  defendant  is  such  as  to  exclude  to  a  moral  certainty  every  hypothesis 
but  that  of  his  guilt,"  and  "the  evidence  should  be  so  convincing  as  to  lead 
the  minds  of  the  jury  to  the  conclusion  that  he  cannot  be  guiltless,"  only 
mean  that  the  jury  must  be  convinced  beyond  a  reasonable  doubt  of  the 
defendant's  guilt,  and  may  properly  be  used  in  defining  reasonable  doubt 
to  the  jury:  Hornsby  v.  State,  9i  Ala.  55.  An  instruction  that  a  reason- 
able doubt  must  be  a  substantial  doubt  based  upon  the  evidence  or  lack  of 
evidence  in  the  whole  case,  and  not  a  mere  possibility  of  defendant's  inno> 
cence,  properly  states  the  law:  State  v.  Wells,  HI  Mo.  533;  State  v.  Robin- 
son, 117  Mo.  649.  It  is  held  that  there  is  no  error  in  defining  a  reasonable 
doubt  to  be  a  "strong,  substantial,  well-founded  doubt,  founded  in  the  evi- 
dence": State  V.  Semi,  32  S.  C.  392;  but  trial  courts  should  not  whittle  away 
the  phrase  "reasonable  doubt"  by  the  use  of  qualifying  expletives.  A  case 
will  not  be  reversed  because  the  word  "doubt"  is  qualified  by  the  word 
"real"  or  "well-founded,"  in  giving  an  instruction,  but  the  use  of  such 
•djeotire*  is  not  approved:  State  v.  Young,  105  Mo.  634,  639;  Stale  v.  Qanm 
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72  Mo.  374.  It  18  proper  to  instruct  the  jury  that  they  must  convict  if 
they  should,  from  all  the  evidence,  believe  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty,  "although  they  may  also  believe  that  it  is  possible 
that  he  is  not  guilty":  Boulden  v.  State,  102  Ala.  78.  A  correct  charge  oa 
reasonable  doubt  followed  by  the  phrase,  "I  charge  you,  however,  that  ia 
legal  investigations  mathematical  certainty  is  not  attainable,"  is  not  viti- 
ated by  the  use  of  the  word  "however":  McTyier  v.  State,  91  Ga.  254. 
An  instruction,  in  a  capital  case,  defining  reasonable  doubt  as  follows  is 
good,  viz.:  "If  you  have  a  reasonable  doubt  of  defendant's  guilt,  you  should 
acquit;  but  a  doubt,  to  authorize  an  acquittal  on  that  ground,  ought  to  b« 
a  substantial  doubt  touching  defendant's  guilt,  and  not  a  mere  possibility 
of  his  innocence":  State  v.  Nueslein,  25  Mo.  111. 

Misleading  Instructions. — To  instruct  the  jury  that  "a  reasonablo 
doubt  is  such  a  doubt  as  fairly  and  naturally  arises  in  the  minds  of  the  whole 
jury,"  is  liable  to  mislead  them,  and  it  is,  therefore,  erroneous,  as  they  are 
liable  to  conclude  that  unless  the  doubt  arises  in  the  minds  of  all  the  jurors, 
it  is  something  less  than  a  reasonable  doubt,  and  should  be  disregarded, 
whereas  the  jury  should  acquit  if  a  reasonable  doubt  eu-ises  in  the  mind  of 
one  juror:  State  t.  Sloan,  55  Iowa,  217.  After  charging  a  jury  that,  if  they 
have  a  reasonable  doubt  of  the  guilt  of  the  accused,  they  must  acquit,  it  is 
confusing  and  misleading  to  add:  "  A  reasonable  doubt  is  one  that  must  sat- 
isfy a  reasonable  mind  after  a  full  comparison  and  consideration  of  all  the  evi- 
dence." The  two  instructions,  taken  together,  are  calculated  to  create  the 
impression  that  there  must  be  such  a  doubt  as  must  satisfy  reasonable  minds 
that  the  accused  was  not  guilty:  Wood  v.  State,  31  Fla.  221.  So,  a  charge 
that,  "  If  the  jury  believe  from  the  evidence  in  the  case,  the  whole  evi- 
dence, that  it  is  barely  probable  the  defendant  is  not  guilty,  the  jury  ought  to 
find  him  not  guilty,"  is  misleading  and  erroneous,  because,  while  the  jury 
may  consider  it  barely  probable  that  the  defendant  is  innocent,  they  may  still 
believe,  beyond  all  reasonable  doubt,  that  he  is  guilty:  Carpenter  v.  State, 
98  Ala.  31.  And  it  is  misleading  to  tell  the  jury  to  give  the  defendant 
"  the  benefit  of  every  rational  doubt"  growing  out  of  certain  circumstances 
of  the  case,  as  they  cannot  tell  whether  the  "rational  doubt"  must  be  of 
the  defendant's  guilt  or  some  other  matter  of  an  uncertain  character:  People 
V.  Lee  0am,  69  Cal.  552.  After  a  correct  charge  upon  the  question  of  rea- 
sonable doubt,  it  is  meaningless  and  confusing  to  add  that  "mere  possible 
doubts,  however  reasonable,  which  beset  some  minds  on  all  occasions," 
should  not  prevent  a  verdict  of  guilty,  but  is  not  prejudicial  error:  People 
T.  Chun  Heong,  86  Cal.  329;  People  v,  Lee  Sare  Bo,  72  Cal.  623. 

Conscientious  Belief. — It  is  error  to  define  a  want  of  reasonable  doubt 
to  the  jury  as  follows:  "You  are  not  required  to  know  that  defendant  is 
guilty;  but  if  you  conscientiously  believe,  from  all  the  testimony,  he  is 
guilty,  you  should  convict,  for  then  you  have  no  reasonable  doubt,  and  the 
case  is  made  out  to  a  moral  certainty";  because  conscientious  belief  is  not 
necessarily  belief  beyond  a  reasonable  doubt:  See  principle  case;  Brown  v. 
State,  72  Miss.  95,  997. 

"Entirely  Satisfied." — It  is  error  to  refuse  to  instruct  the  jury  that 
"the  evidence  in  a  criminal  case  must  satisfy  the  jury  to  a  moral  certainty 
and  beyond  a  reasonable  doubt — that  is,  it  must  entirely  satisfy  the  jury — 
of  the  guilt  of  the  defendant  before  they  can  convict.  If  the  jury  are  not 
entirely  satisfied,  they  should  acquit":  People  v.  Cheon  Foon  Ark,  61  Cal. 
£27.     They  must  be  satisfied  beyond  a  reasonable  doubt,  before  they  can 


674  Bdrt  v.  State.  [Miss. 

convict,  that  the  defenclant,  and  no  other  person,  committed  the  offense: 
People  V.  Keriicl;  52  Cal.  446.  It  is,  therefore,  error  to  instruct  the  jury, 
in  effect,  that  they  may  Hnd  the  defendant  guilty,  although  they  may  not 
be  "entirely  satisfied  "  that  he,  and  no  other  person,  committed  the  alleged 
offense:  Pcopl,'.  v.  Kerrick,  52  Cal.  446;  People  ▼.  Carrillo,  70  Cal.  643. 

Circumstantial  Evidence. — In  a  case  where  the  evidence  as  to  the  de- 
fendant's guilt  is  purely  circumstantial,  the  evidence  must  lead  to  the  con- 
clusion so  clearly  and  strongly  as  to  exclude  every  reasonahle  hypothesis 
consistent  with  innocence.  In  a  case  of  that  kind  an  instructiou  in  these 
words  is  erroneous:  "The  defendant  is  to  have  the  benefit  of  any  doubt. 
If,  however,  all  the  facts  established  necessarily  lead  the  mind  to  the  con- 
clusion that  he  ia  guilty,  though  there  is  a  bare  possibility  that  he  may 
be  innocent,  you  should  find  him  guilty."  It  is  not  enough  that  the 
evidence  necessarily  leads  the  mind  to  a  conclusion,  for  it  must  be  such  as 
to  exclude  a  reasonable  doubt.  Men  may  feel  that  a  conclusion  is  necessar- 
ily required,  and  yet  not  feel  assured,  beyond  a  reasonable  doubt,  that  it  is 
a  correct  conclusion:  Ehode$  v.  State,  123  Ind.  189;  25  Am.  St.  Rep.  429, 
A  charge  that  circumstantial  evidence  must  produce  "  in  "  effect  "  a  "  rea« 
Bonable  and  moral  certainty  of  defendant's  guilt  is  probably  as  clear,  prac- 
tical, and  satiijfactory  to  the  ordinary  juror  as  if  the  court  had  charged 
tliat  such  evidence  must  produce  "  the  "  effect  "  of  "  a  reasonable  and  moral 
certainty.  At  any  rate,  such  a  charge  is  not  error:  Loggias  v.  State,  32 
Tex.  Cr.  Rep.  364.  lu  State  v.  Shaeffer,  89  Mo.  271,  282,  the  jury  were 
directed  as  follows:  "In  applying  the  rule  as  to  reasonable  doubt  you  will 
be  required  to  acquit  if  all  the  facts  and  circumstances  proven  can  be  rea- 
sonably recouciled  with  any  theory  other  than  that  the  defendant  is  guilty; 
or,  to  express  the  same  idea  in  anotlier  form,  if  all  the  facts  and  circum- 
stances proven  before  you  can  be  as  reasonably  reconciled  with  the  theory 
that  the  defendant  is  innocent  as  with  the  theory  that  he  is  guilty,  you 
must  adopt  the  theory  most  favorable  to  the  defendant,  and  return  a  ver- 
dict finding  him  not  guilty."  This  instruction  was  held  to  be  erroneous,  aa 
it  expresses  the  rule  applicable  in  a  civil  case,  and  not  in  a  criminal  one. 
By  such  explanation  the  benefit  of  a  reasonable  doubt  in  criminal  cases  is 
no  more  than  the  advantage  a  defendant  has  in  a  civil  case,  with  respect 
to  the  preponderance  of  evidence.  The  following  is  a  full,  clear,  explicit, 
and  accurate  instruction  in  a  capital  case  turning  on  circumstantial  evi- 
dence: "In  order  to  warrant  you  in  convicting  the  defendant  in  this  case, 
the  circumstances  proven  must  not  only  be  consistent  with  his  guilt,  but 
they  must  be  inconsistent  with  his  innocence,  and  such  as  to  exclude  every 
reasonable  hypothesis  but  that  of  his  guilt,  for,  before  you  can  infer  his 
guilt  from  circumstantial  evidence,  the  existence  of  circumstances  tending 
to  sliow  his  guilt  must  be  incompatible  and  inconsistent  with  any  other 
reasonable  hypothesis  than  that  of  his  guilt":  Lancaster  v.  State,  91  Tenn. 
267,  285. 

Reason  for  Dodbt. — To  define  a  reasonable  doubt  as  one  that  "  the  jury 
are  able  to  give  a  reason  for,"  or  to  tell  them  that  it  is  a  doubt  for  which  a 
good  reason,  arising  from  the  evidence,  or  want  of  evidence,  can  be  given, 
is  a  definition  which  many  courts  have  approved:  Vann  v.  State,  83  Ga.  44; 
Uoilije  v.  State.,  97  Ala.  37;  38  Am.  St.  Rep.  145;  United  States  v.  Cassidy, 
67  Fed.  Rep.  698;  State  v.  Jefferson,  43  La.  Ann.  995;  People  v.  StubenvoU, 
62  Midi.  329,  3.32;  Welsh  v.  State,  96  Ala.  93;  United  States  v.  Butler,  1 
Hughes,  457;  UnUed  Slates  v.  Jones,  31  Fed.  Rep.  718;  People  v.  Ouidici,  100 
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N.  T.  503;  Cohen  v.  State,  50  Ala.  108.  It  has,  therefore,  been  held  proper 
to  tell  the  jury  that  a  reasonable  doubt  "  is  such  a  doubt  as  a  reasonable 
man  would  seriously  entertain.  It  is  a  serious,  sensible  doubt,  such  as  you 
could  give  good  reason  for":  State  v.  Jefferson,  43  La.  Ann.  995.  So,  th« 
language,  that  it  must  be  "not  a  conjured-up  doubt— such  a  doubt  as  you 
might  conjure  up  to  acquit  a  friend — but  one  that  you  could  give  a  reason 
for,"  while  unusual,  has  been  held  not  to  be  an  incorrect  presentation  of  the 
doctrine  of  reasonable  doubt:  Vann  v.  State,  83  Ga.  44,  52.  And  in  State 
T.  Morey,  25  Or.  241,  it  is  held  that  an  instruction  that  a  reasonable  doubt 
is  such  a  doubt  as  a  juror  can  give  a  reason  for,  is  not  reversible  error,  whea 
given  in  connection  with  other  instructions,  by  which  the  court  seeks  to  so 
define  the  term  as  to  enable  the  jury  to  distinguish  a  reasonable  doubt  from 
some  vague  and  imaginary  one.  The  definition,  that  a  reasonable  doubt 
means  one  for  which  a  reason  can  be  given,  hsis  been  criticized  as  erroneous 
and  misleading  in  some  of  the  cases,  because  it  puts  upon  the  defendant  the 
burden  of  furnishing  to  every  juror  a  reason  why  ho  is  not  satisfied  of  his 
guilt  with  the  certainty  required  by  law  before  there  can  be  a  conviction; 
and  because  a  person  often  doubts  about  a  thing  for  which  he  can  give  no 
reason,  or  about  which  he  has  an  imperfect  knowledge:  Sibtrry  v.  State,  133 
Ind.  677;  State  v.  Sauer,  38  Minn.  438;  Ray  v.  State,  50  Ala.  104;  and  the 
fault  of  this  definition  is  not  cured  by  prefacing  the  statement  with  the 
instruction  that  "by  a  reasonable  doubt  is  meant  not  a  captious  or  whim- 
sical doubt":  Morgan  v.  State,  48  Ohio  St.  371.  Spear,  J.,  in  the  case  last 
cited,  very  pertinently  asks:  "What  kind  of  a  reason  is  meant?  Would  a 
poor  reason  answer,  or  must  the  reason  be  a  strong  one?  Who  is  to  judgej 
The  definition  fails  to  enligliten,  and  further  explanation  would  seem  to  be 
needed  to  relieve  the  test  of  indefiniteness.  The  expression  is  also  calco* 
lated  to  mislead.  To  whom  is  the  reason  to  be  given?  The  juror  himself? 
The  charge  does  not  say  so,  and  jurors  are  not  required  to  assign  to  others 
reasons  in  support  of  their  verdict."  To  leave  out  the  word  "good"  before 
"reason"  aflfects  the  definition  materially.  Hence,  to  instruct  a  jury  that 
a  reasonable  doubt  is  one  for  which  a  reason,  derived  from  the  testimony, 
or  want  of  evidence,  can  be  given,  is  bad:  Carr  v.  State,  23  Neb.  749;  Cowan 
▼.  State,  22  Neb.  519;  as  every  reason,  whether  based  on  substantial  grounds 
or  not,  does  not  constitute  a  reasonable  doubt  in  law:  Ray  v.  State,  60  Ala. 
104,  108. 

"Hesitatb  and  Pausk" — "Matters  ov  Highest  Importance,"  eto. 
A  reasonable  doubt  has  been  defined  as  one  arising  from  a  candid  and  im- 
partial  investigation  of  all  the  evidence,  such  as  "  in  the  graver  transactions 
of  life  would  cause  a  reasonable  and  prudent  man  to  hesitate  and  pause 
before  acting":  Gannon  v.  People,  127  111.  507;  11  Am.  St.  Rep.  147;  Dunn 
V.  People,  109  IlL  635;  Wacaser  v.  People,  134  111.  438;  23  Am.  St.  Rep.  683; 
Bovlden  v.  State,  102  Ala.  78;  Welsh  v.  State,  96  Ala.  93;  Siate  v.  Oibbs,  10 
Mont.  213;  Miller  v.  People,  39  111.  457;  Willis  v.  State,  43  Neb.  102.  And 
it  has  been  held  that  it  is  correct  to  tell  the  jury  that  the  "evidence  is  suf- 
ficient to  remove  reasonable  doubt  when  it  is  sufficient  to  convince  the 
judgment  of  ordinarily  prudent  men  with  such  force  that  they  would  act 
upon  that  conviction,  without  hesitation,  in  their  own  most  important 
affairs":  Jarrelly.  State,  58  Ind.  293;  Arnokl  v.  State,  23  Ind.  170;  State  v. 
Kearley,  26  Kan.  77;  or,  where  they  would  feel  safe  to  act  upon  such  con- 
viction "in  matters  of  the  highest  concern  and  importance"  to  their  owo 
dearest  and  most  important  interests,  under  circumstances   requiring  no 
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compulsion  or  coercion  upon  them  to  act  at  all:  Oarfield  v.  State,  74  Ind.  60. 
Neither  is  it  error,  it  is  sai<l,  after  a  correct  instruction  on  reasonable  doubt, 
to  add:  "If  you  are  not  so  satistiedand  convinced  of  the  defendant's  guilt 
that  you  would  act  upon  that  conviction  in  matters  of  highest  importance 
to  yourselves,  you  should  give  the  defendant  the  benefit  of  the  doubt,  and 
acquit;  if  you  are  so  satisfied,  you  should  convict  him":  Slate  v.  Scknffer,  74 
Iowa,  704.  And,  while  not  wholly  satisfactory,  it  is  not  error  to  state  to  the 
jury,  as  a  definition  or  test  of  what  is  a  reasonable  doubt,  that  they  should 
require  equally  as  strong  and  conclusive  evidence  of  defendant's  guilt  a» 
they  would  require  to  induce  them  to  enter  apon  the  great  and  most  inu 
portant  acts  of  their  lives,  always  remembering  that  their  verdict  must  be 
the  truth:  Ryan  v.  Stale,  83  Wis.  486.  There  is  no  error  in  defining  or  de- 
scribing to  the  jury  a  reasonable  doubt  as  follows:  "A  reasonable  doubt  is 
such  a  doubt  as  the  term  itself  implies.  It  is  difficult  to  explain  what  a 
reasonable  doubt  is;  it  means  a  doubt  that  has  something  to  rest  upon;  some 
reason  that  it  is  based  on;  such  a  doubt  as  would  control  you,  and  you  would 
be  governed  by  in  your  own  important  business  affairs;  it  means  such  a 
doubt  as  a  sensible,  honest-minded  man  would  reasonably  entertain  in  an 
honest  investigation  after  truth — a  doubt  that  would  arise  from  the  evidence, 
M  the  want  of  evidence,  in  the  case.  It  does  not  mean  a  mere  vague  con* 
jecture,  or  a  bare  possibility,  of  the  innocence  of  the  accused":  Fletclier  v. 
State,  90  Ga.  468.  Neither  is  there  any  substantial  error  in  defining  or 
describing  to  the  jury  a  reasonable  doubt  thus:  "  Defendants  in  all  criminal 
eases  are  presumed  to  be  innocent  until  the  contrary  appears,  and  it  is  your 
duty  to  give  the  defendants  the  benefit  of  this  presumption,  and  this  pre* 
sumption  follows  tiie  defendants  all  through  the  trial  and  until  the  proofs 
satisfy  the  mind  of  the  jury  of  the  guilt  of  the  accused  beyond  a  reasonable 
doubt — that  is,  a  moral  certainty.  That  does  not  mean  that  the  state  should 
demonstrate  to  a  mathematical  certainty  the  defendant's  guilt;  that  would 
scarcely  be  possible  in  any  human  trial.  It  means  that  the  evidence  must 
be  of  such  a  character  as  to  leave  the  minds  of  the  jury  settled  as  to  the 
conviction  of  the  defendant's  guilt.  It  must  not  leave  the  minds  of  the  jury 
wavering,  unsettled,  hesitating,  or  unsatisfied,  because,  if  it  does,  the  law 
says  the  defendant  is  entitled  to  that  doubt,  and  to  an  acquittal.  It  does 
not,  on  the  other  hand,  mean  a  vague,  conjectural  doubt,  the  doubt  of  a 
'crank,'  a  doubt  conjured  up  in  the  mind  of  any  man.  It  means  a  doubt 
that  grows  out  of  the  evidence  in  the  case,  or  the  want  of  evidence.  It 
means  such  a  doubt  as  a  juror  would  hesitate  to  act  on  in  the  most  impor- 
tant business  affairs  of  his  own  in  the  ordinary  walks  of  life":  Butler  r. 
State,  92  Ga.  601. 

On  the  contrary,  it  is  held  that  an  instruction  to  the  jury  defining  a  rea- 
sonable doubt  as  "such  a  doubt  as  would  induce  a  man  of  reasonable  firm- 
ness and  judgment  to  act  upon  it  in  matters  of  importance  to  himself,"  is 
erroneous:  People  v.  Bemmerly,  87  Cal.  117.  And  an  instruction  that  '*  the 
proof  is  deemed  sufficient  when  the  evidence  is  sufficient  to  impress  the 
judgment  of  ordinarily  prudent  men  with  a  conviction  on  which  they  would 
act  in  an  important  affair  of  their  own,"  does  not  correctly  state  the  law  of 
reasonable  doubt:  Palmemion  v.  Territory,  3  VVyo.  333.  The  trouble  with 
such  instructions  is,  that  the  judgment  of  reasonable  men  in  the  ordinary 
affairs  of  life,  however  important,  is  influenced  and  controlled  by  the  pre- 
ponderance of  evidence.  But  in  criminal  cases  something  more  is  required. 
There  must  be  in  the  minds  of  the  jury  an  abiding  conviction,  to  a  moral 
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aertainty,  of  the  truth  of  the  charge,  derived  from  a  comparison  and  con- 
lideration  of  the  evidence:  People  y.  Bemmerly,  87  Cal.  117;  Palmerston  v. 
Territoi-y,  3  Wyo.  333;  Territoi-y  v.  Bannigan,  1  Dak.  451.  In  the  case  last 
cited  an  instruction  charging  the  jury,  in  determining  the  question  of  doubt, 
to  "act  as  a  prudent,  careful  business  man  would  in  determining  an  im« 
portant  matter  pertaining  to  his  own  affairs,"  was  held  erroneous,  as  the 
oonviction  reached  by  each  of  the  jurors  must  be  such  as  would  lead  him  to 
venture  to  act  upon  it,  in  matters  of  the  "highest  concern  and  importance," 
to  his  own  interest;  but  the  instruction  even  with  this  qualification  has  been 
disapproved,  as  requiring  no  higher  degree  of  proof  than  a  preponderance 
of  evidence,  as  giving  the  juror  no  definite  idea  of  hia  duty,  and  as  caleu- 
lated  to  mislead  him:  Lovett  v.  State,  30  Fla.  143.  So,  in  Commonwealth  v. 
Miller,  139  Pa.  St.  77,  23  Am.  St.  Rep.  170,  it  is  held  erroneous  to  instruct 
the  jury  that  a  reasonable  doubt  "is  such  a  doubt  aa  would  influence  or 
oontrol  you  in  your  actions  in  any  of  the  important  transactions  of  life. 
"Our  actions,"  says  Mr.  Justice  Williams,  in  the  case  last  cited,  "are  de« 
termined  by  the  preponderance  of  considerations.  We  doubt,  hesitate, 
examine,  balance  the  argument  for  and  against  the  given  action,  and  act 
ai  the  preponderance  indicates.  A  doubt  that  would  control  our  actions 
in  the  important  transactions  of  life  would  be  one  that  was  so  strong  ai 
aot  to  be  overcome  by  the  balancing  process.  Such  a  doubt  would  be 
practically  an  unconquerable  one.  It  would  lead  us,  not  simply  to  refrain 
from  acting,  but  to  act. " 

Probablb  Doubt — Possibiutt  or  Phobability  of  Innocenob. — An  in* 
■truction  that,  if  there  is  a  probability  of  defendant's  innocence,  the  jury 
must  acquit,  is  proper,  and  should  be  given  if  requested;  but  an  instruction 
that,  if  there  is  a  probable  doubt  of  the  guilt  of  the  accused,  the  jury  must 
acquit,  is  properly  refused:  Prince  v.  State,  100  Ala.  144;  46  Am.  St.  Rep. 
28;  Carpenter  v.  State,  98  Ala.  31.     It  is  proper  to  refuse  a  charge  that, 
"if  from  the  evidence  in  the  case,  there  is  a  reasonable  possibility  of  the 
defendant's  innocence,"  the  jury  should  acquit  him,  as  there  may  be  evi> 
deuce  to  suggest  a  "possibility"  of  innocence,  and  yet,  from  the  whole  evi- 
dence, no  reasonable  doubt  of  defendant's  guilt.     There  is  a  wide  difference 
between  a  "  probability"  of   innocence   and  "  possibility"   of    innocence: 
Sim»  V.  State,  100  Ala.  23.     "A  reasonable  possibility"  is,  and  in  the  nature 
of  things  can  be,  no  more  or  leas  than  a  possibility;  and  a  possibility  of 
innocence  does  not  require  and  will  not  justify  acquittal:  Nichola  v.  State, 
100  Ala.  23.     A  charge,  therefore,  that  "a  reasonable  doubt  of  the  defend- 
ant's guilt  is  not  the  same  as  a  probability  of  his  innocence,  but  may  exist 
when  the  evidence  fails  to  convince  the  jury  that  there  is  a  probability  of 
defendant's  innocence,"  asserts  a  correct  legal  proposition.     It  is  not  am- 
biguous, argumentative,  or  misleading,  and  its  refusal  is  reversible  error: 
Croft  V.  Slate,  95  Ala.  3.     A  charge  that  the  evidence  in  all  criminal  prose* 
cutions  "  to  justify  a  conviction  should  be  such  as  to  exclude  a  rational 
probability  of  innocence,"  is  inapt,  confusing,  and  misleading,  and  is  prop- 
erly refused;  but  a  charge  instructing  the  jury  that  they  "must  believe 
from  the  evidence  beyond  a  reasonable  doubt  and  to  a  moral  certainty  that 
the  defendant  is  guilty  as  charged,  to  the  exclusion  of  every  probability  of 
his  innocence  and  every  reasonable  doubt  of  his  guilt,  and  if  the  prosecu- 
tion has  failed  to  furnish  such  measure  of  proof,  and  to  impress  the  minde 
of  the  jury  with  such  belief  of  his  guilt,  they  should  find  him  not  guilty," 
ia  correct  and  ought  to  be  given:  Oilmore  v.  Slate,  99  Ala.  164. 
Alt  8X.  Kir.,  Vou  XLV111.-87 
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"Wkat  DsriNlTioii  Shodld  bb  Rivkn. — When  instracting  }arors  upon  th« 
•object  of  reasonable  doubt,  it  is  not  error  for  the  court  to  lay  to  them: 
"You  are  not  at  liberty  to  disbelieve  as  jurors,  if  from  the  evidence  yo* 
believe  as  men":  Spies  v.  People,  122  111.  1;  3  Am.  St.  Rep.  320.  An  in- 
•bructiou  that,  upon  the  facts  stated,  the  jury  must  find  defendant  guilty, 
unless  they  have  a  reasonable  doubt  of  his  guilt,  and  if  so,  they  must  give 
faim  the  benefit  of  the  doubt,  but  not  telling  in  what  way  or  to  what  extent, 
is  erroneous.  They  must  be  told  that  if  they  entertain  such  doubt,  it  is 
their  duty  to  acquit:  Stat4!  v.  Hicham,  95  Mo.  322;  6  Am.  St.  Rep.  54. 
■And  it  b  proper  to  tell  them  that  they  have  no  right  to  go  outside  of  the 
•vidence  to  search  for  or  hunt  up  doubts,  in  order  to  acquit  the  defendant, 
not  arising  from  the  evidence  or  want  of  evidence:  Bkrll  v.  People,  73  111. 
S29.  No  exception  lies  in  a  capital  case  to  a  refusal  to  use  the  term  "  moral 
certainty,"  if  an  equivalent  expression,  such  as  "  proof  beyond  a  reasonable 
doubt,"  is  used:  CommonvyeaUh  v.  Coatley,  118  Mass.  1.  And  a  general  in- 
vtruotion  as  to  reasonable  doubt  is  sufficient  without  repeating  it  in  other 
instructions  relating  to  the  separate  facts  of  the  case:  State  r.  Hennessy,  55 
Iowa,  299. 

It  is  evident,  from  what  has  been  said  above  in  this  note,  that  the  courts 
kave  put  in  about  as  much  time  criticising  each  other's  definitions  of  reason- 
•ble  doubt,  as  in  formulating  definitions  of  their  own.  They  have  told  us, 
times  without  number,  what  is  not  a  reasonable  doubt,  and  their  failure  to 
tell  what  is  reasonable  doubt  probably  grows  out  of  the  inadequacy  of 
language  to  make  plainer,  by  further  definition  or  refining,  a  term,  the 
meaning  of  which  is  within  the  comprehension  of  every  person  capable  of 
understanding  the  English  languap;e.  In  fact,  it  is  easier  to  state  what  it 
is  not  than  what  it  is;  and  it  may  be  doubted  whether  any  attempt  to  de- 
fine it  will  not  be  more  likely  to  confuse  than  to  enlighten  a  jnry.  Trial 
courts  should,  therefore,  adopt  instructions  on  this  point  which  have  be- 
come stereotyped  by  use  and  approval.  "It  is  always  safer,"  says  Bean, 
J.,  in  State  v.  Morey,  25  Or.  241,  257,  "to  follow  the  plainly  marked  path, 
than  to  venture  on  byways  strewn  with  the  wrecks  of  those  who  have 
unsuccessfully  attempted  to  follow  them,  and  this  is  particularly  true  when 
attempting  to  define  a  reasonable  doubt." 

Shaw,  G.  J.,  in  Commonwealth  v.  Webster,  5  Cush.  295,  52  Am.  Deo.  711, 
defined  a  reasonable  doubt  as  "that  state  of  the  case  which,  after  the  en- 
tire comparison  and  consideration  of  all  the  evidence,  leaves  the  minds  of 
jurors  in  that  condition  that  they  cannot  say  they  feel  an  abiding  convio* 
tion,  to  a  moral  certainty,  of  the  truth  of  the  charge";  and  this  definition, 
though  sometimes  criticised,  is  generally  considered  as  good  a  definition  of 
Ihe  term  as  was  ever  given,  and  has  been  approved  and  adopted  by  many 
«f  the  courts  as  sound:  Slate  v.  Morey,  25  Or.  241,  256;  Billard  v.  State,  30 
Tex.  368;  94  Am.  Dec.  317;  Carleton  v.  State,  43  Neb.  373,  417;  StaU  v. 
Talmage,  107  Mo.  543,  551;  People  v.  Finley,  38  Mich.  482;  PeopU  v.  Win- 
4era,  93  Cal.  277,  282;  State  v.  Qibba,  10  Mont.  213;  Miller  v.  People,  39  III. 
467;  Territory  v.  McAndrexm,  3  Mont.  158;  Erneat  v.  State,  20  Fla,  383; 
Donnelly  v.  State,  26  N.  J.  L.  601,  615;  Woodruff  y.  State,  31  Fla.  320.  But 
tt  is  not,  of  course,  error  to  so  define  the  term  where  the  jury  have  already 
heen  told  in  different  language  what  amounts  to  one  and  the  same  thing: 
Woodruffs.  State,  31  Fla.  320,  336.  All  the  definition  of  reasonable  doubt 
^rhich  a  court  can  be  required  to  give  is  embodied  in  an  instruction  that 
*'a  reasonable  doubt  is  not  an  unreasonable  doubt;  that  is  to  say,  by  a  rea- 
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Bonable  donbt  yoa  are  not  to  andenitand  that  all  donbt  is  to  be  excluded. 
You  are  required  to  decide  the  qaestioa  sabmitted  to  you  upon  the  strong 
probabilities  of  the  ca^^e,  and  the  probabilities  must  be  so  strong  as  not  to 
•xulnde  all  doubt  or  possibility  of  error,  bat  a«  to  exclude  reaaonabl*  doubt ": 
Dunbar  v.  UiuUd  SlaU$,  156  U.  S.  1S& 
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Watbrs — OvBRTLOW— RiPAniAW  Rights — English  Dooriuir*. — In  Eng- 
land, it  seems  that  riparian  owuers  are  entitled  to  hare  streams  flow  ia 
their  usual  course,  whether  in  times  of  low  or  flood  water,  and  that 
flood  water,  overflowing  the  banks  and  following  the  course  of  the 
stream  along  the  valley,  but  without  the  channel,  is  a  part  of  the 
stream,  against  which  one  owner  may  not  protect  himself  to  the  injury 
of  another. 

Common  Law,  Afplioabilitt  or — Watrrs. — It  is  a  mistake  to  assume  that 
the  common  law  of  England,  though  adapted  and  accepted  as  the  law 
of  the  state,  and  though  unchanged  by  statute,  is,  under  all  circnm- 
stances  and  conditions,  to  be  applied  as  the  local  common  law.  In 
many  instances  a  directly  opposite  rule  is  the  common  law  of  the  state, 
and  the  opposite  rule  applies  to  injuries  occasioned  by  overwhelming 
flood  waters. 

Surface  Waters— Distinction  bbtwbbk  Civil  and  Common  Law. — 
There  seems  to  be  no  good  reason  for  drawing  a  distinction  between 
the  civil  and  the  common  law  in  reference  to  surface  waters. 

Waters— Overwhelming  FLOon— Immateriality  of  Name. — In  deter, 
mining  the  relative  rights  and  duties  of  parties  ia  cases  of  injury  from 
overwhelming  flood  waters,  it  is  unimportant  whether  such  waters  be 
dealt  with  as  surface  water,  channel  water,  the  water  of  a  stream,  or 
as  a  separate  and  distinct  sort.  It  is  the  thing  that  must  be  dealt  with, 
and  not  its  name. 

Waters — Right  to  Obstruct  Extraordinary  Flood. — The  waters  of  an 
extraordinary  flood  may  be  obstructed,  impeded,  or  turned  aside  with* 
out  liability  to  adjacent  proprietors  where  they  in  reality  suffer  no  real 
injury. 

Water  Rights — Rules  and  Pbinciplbs  Gk)VKRNiNO. — The  rules  govern- 
ing  the  rights  and  duties  of  individuals  in  reference  to  waters  rest  upon 
principles  which  underlie  very  many  other  property  rights.  They  de- 
pend, at  last,  upon  the  two  legal  maxims  that  one  may  make  such  uso 
as  he  will  of  his  own,  and  that  ha  must  so  use  his  own  as  not  to  imping* 
the  legal  rights  of  others. 

Waters— Floods— How  Cases  are  to  bb  Dktkrminbd. — ^It  is  difficult, 
if  not  impossible,  to  formulate  exact  rules  by  which  the  rights  of  par- 
ties injured  by  periodically  recurring  floods,  under  varying  circum- 
stances, may  be  adjusted.  Hence,  such  rights  must  be  determined  bj 
flexible,  rather  than  rigid,  rules  applicable  to  tho  conditions  and  oir^ 
oumstancea  of  the  case  under  cousideratioo. 
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WaTKBS— OVBRFLOWKD  VaLLKT  AS  A  RuNNINO    StRRAM  OR  WaTBRCOUBSK. 

The  whole  valley  through  which  runs  an  overflowing  stream  is  not  ueo- 
essarily  land  within  a  watercourse.  Hence,  if  the  flood  waters  of  a 
oreek,  having  a  channel  about  twenty  feet  deep  and  one  hundred  and 
twenty-five  feet  wide,  periodically  overflow  its  valley  from  two  to  threo 
miles  in  width,  the  whole  valley  cannot  be  considered  a  running  stream, 
though  such  flood  waters  flow  with  the  stream. 

Watbrs— Railroad  Embankubnt  as  an  OasTRnorioir  or  Strbam  or 
WATBRCOURaB — NONLIABILITY  OF  OoMPANT. — If  a  railroad  properly 
constructed  is  built  about  three-fourths  of  a  mile  from,  aud  parallel 
with,  the  channel,  leaving  a  valley  for  the  flow  of  the  water  over  a  mile 
wide,  it  does  not  obstruct  a  running  stream  or  watercourse,  and  the 
company  is  not  liable  to  one  owning  land  on  the  other  side  of  the  chan- 
nel, upon  which  the  overflow  water  is  made  deeper  and  the  curreni 
stronger,  by  reason  of  the  railroad  embankment. 

Watbbs — Railroad  Embankhbmt— Extraobdinart  Flood — Noitliabil- 
ITT  or  CoMPANT  FOR  Injdbt. — If  a  railroad,  properly  constructed,  i» 
built  about  three-fourths  of  a  mile  from,  and  parallel  with,  the  channel 
of  a  creek,  leaving  a  valley  over  a  mile  wide  for  the  flow  of  water,  and 
there  is  no  trouble  from  ordinary  recurring  floods,  but  injury  is  caused 
by  an  extraordinary  flood,  which  would,  however,  have  resulted  even 
if  the  railroad  had  not  been  built,  a  recovery  will  be  denied  where  no 
improper  construction  of  the  roadway,  or  no  causal  connection  between 
the  act  of  the  company  and  the  injury  resalting  from  the  flood,  ia 
■hown. 

Action  to  recover  damages  caused  by  an  overflow  resulting 
from  an  obstruction  of  waters.  There  was  a  judgment  for  the 
plaintiff  and  the  defendant  appealed. 

Wallace  PraU,  Buchanan  &  Minor,  and  Sykei  <k  Bristow,  for 
the  appellant. 

J.  A.  Blair  and  Brame  A  Alexander,  for  the  appellee. 

•*•  Cooper,  C.  J.  This  is  an  action  brought  by  the  appel- 
lee to  recover  against  the  appellant  -damages  alleged  to  have 
resulted  to  his  lands  and  crops  from  an  overflow  caused  by 
obstructing  the  waters  of  Town  creek  by  the  roadbed  of  ap- 
pellant's railway. 

It  appears  from  the  evidence  that  the  valley  through  which 
Town  creek  flows  is  from  two  to  three  miles  wide,  and  that 
the  plaintifl"8  farm  is  situated  adjacent  to  and  in  a  bend  of 
the  creek,  and  the  land  for  injury  to  which,  and  the  crops 
thereon,  this  suit  is  brought  is  south  of  the  creek,  while  the 
roadbed  of  the  defendant  company  is  on  the  north  side,  and 
about  three-fourths  of  a  mile  distant.  The  road  runs  down 
the  valley,  and  on  a  line  parallel  with  the  general  course  of 
the  stream,  and  is  upon  an  embankment  from  three  to  four 
feet  high.     There  are,  within  the  distance  of  two  or  three 
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miles  opposite  the  appellee's  land,  three  streams,  which  flo^ 
from  the  north  across  the  railroad  and  into  Town  creek. 
Where  they  cross  the  road,  bridges  and  trestles  were  put  in 
of  sufficient  dimensions  to  permit  the  free  flow  of  the  water 
coming  down  these  streams,  but  there  was  no  outlet  between 
these  bridges.  Town  creek  is  a  stream  nearly  twenty  miles 
long,  and  empties  into  the  Tombigbee  river,  some  three  miles 
east  of  the  plaintiff's  farm.  Its  banks  are  about  twenty  feet 
high,  and  its  channel  one  hundred  and  twenty-five  feet  wide. 
It  drains  in  its  course  a  large  section  of  country,  and,  in  times 
of  heavy  rains,  its  valley  is  inundated  to  a  greater  or  less 
degree  annually,  and  in  some  years  of  excessive  rains  the 
whole  valley  is  submerged  to  a  depth  of  from  two  to  four  feet 
on  the  more  elevated  portions.  The  floods  of  the  year  1874, 
and  those  of  April  and  July,  1892,  were  the  heaviest  ever  *** 
known  by  those  familiar  with  its  history.  The  damages  for 
which  the  plaintiff  sues  resulted  from  the  flood  of  July,  1892, 
and  consisted  in  the  loss  of  his  crops,  and  injury  to  a  portion 
of  his  cultivated  lands,  the  soil  of  which  was  washed  away. 

The  plaintiff's  contention  is  that,  but  for  the  railroad  em- 
bankment, the  overflowing  waters  from  Town  creek  would 
have  passed  farther  to  the  north,  and  then  have  returned  to 
the  channel  of  the  creek  below  his  farm,  or  would  have  flowed 
down  the  valley,  north  of  the  creek,  to  the  Tombigbee  river; 
that  by  reason  of  the  roadbed,  and  a  want  of  proper  and  suf- 
ficient openings  therein,  the  flood  water  was  thrown  back  and 
a  cross  current  created,  by  reason  of  which  the  quantity  of 
water  south  of  the  creek  was  materially  increased,  and  that 
the  erosion  by  which  his  land  was  injured  resulted  from  the 
increased  current.  The  evidence  for  the  plaintiff  tends  to 
support  his  contention.  For  the  defendant,  evidence  was  in- 
troduced that  before  the  building  of  the  Mobile  &  Ohio  Rail- 
road, Town  creek  was  worked  as  a  public  highway,  and 
depended  upon  by  the  community  as  its  means  of  shipping 
out  crops  and  getting  in  supplies;  that,  after  the  Mobile  & 
Ohio  Railroad  was  constructed,  the  creek  was  abandoned  as 
a  highway  until,  in  the  year  1883,  it  was  cleaned  out  by  the 
United  States,  but,  not  being  greatly  used,  was  again  aban- 
doned, and  bushes  and  trees  permitted  to  grow  in  its  channel, 
and  drift  to  accumulate;  that  early  in  the  year  1892  a  large 
quantity  of  timber,  growing  between  the  creek  and  the  road- 
bed, had  been  felled  by  the  Nettleton  Hardwood  Company, 
the  lope  and  tops  of  which  were  left  on  the  ground.     And  so 
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the  defendant  contended  that,  if  there  had  in  fact  been  anjr 
increase  in  the  quantity  of  the  flood  waters  upon  the  valley, 
it  was  caused  by  the  obstructions  in  the  channel  of  the  stream, 
and,  if  the  current  was  changed,  this  could  as  reasonably  b« 
attributed  to  the  act  of  the  Nettleton  company  in  cutting  tim* 
ber  and  leaving  the  tops  thereof  in  the  valley  as  to  the  road- 
way of  the  defendant. 

For  the  plaintifiF,  it  is  argued  that  the  defendant's  roadway 
•*»  obstructed  the  waters  of  a  stream  which  the  plaintiff  was 
entitled  to  have  flow  according  to  its  usual  course;  that, 
though  the  water,  by  reason  of  its  volume,  had  overflowed  the 
banks  of  Town  creek,  it  was  yet  a  part  of  that  stream,  and 
ought  to  have  been  permitted  by  the  defendant  to  pursue  its 
flow  according  to  nature,  unimpeded  by  any  artificial  obstruc- 
tion. For  the  defendant,  it  is  contended  that  the  water,  hav- 
ing left  the  channel  of  the  stream  and  spread  over  the  adjacent 
valley,  was  surface  water,  and,  as  such,  the  defendant  might 
lawfully  repel  it  from  its  roadway,  and  for  any  injury  result- 
ing therefrom  no  right  of  action  exists. 

In  England,  it  seems  to  be  settled  that  riparian  owners  are 
entitled  to  have  streams  to  flow  in  their  usual  course,  whether 
in  times  of  low  or  flood  water,  and  that  flood  water,  overflow- 
ing the  banks,  and  following  the  course  of  the  stream  along 
the  valley,  but  without  the  channel,  is  a  part  of  the  stream, 
against  which  one  owner  may  not  protect  himself  to  the  in- 
jury of  another:  Rex  v.  Trafford,  1  Barn.  &  Adol.  874;  Attorney 
General  v.  Lonsdale,  L.  R.  7  Eq.  387;  Mason  v.  Shrewsbury 
etc.  Ry.  Co.y  L.  R.  6  Q.  B.  581;  Lawrence  v.  Great  Northwest- 
ern Ry.  Co.,  16  Q.  B.  (71  Eng.  Com.  L.)  643. 

In  Attorney  General  v.  Lonsdale,  L.  R.  7  Eq.  387,  while  the 
jurisdiction  of  the  court  of  equity  to  grant  the  injunction 
prayed  against  an  obstruction  in  the  river  was  upheld  only 
on  the  ground  that  the  obstruction  impeded  navigation,  it  wa» 
said,  in  efl'ect,  that  the  extent  of  the  injury  sustained  by  the 
plaintiff,  which  was  nominal,  did  not  affect  his  right  as  ripa- 
rian owner  to  object  to  the  obstruction  placed  in  the  stream 
by,  and  which  was  of  great  value  to,  the  defendant.  There 
is  some  conflict  of  authority  in  this  country,  but  the  decided 
preponderance  is  with  the  English  cases:  Crawford  v.  Rambo, 
44  Ohio  St.  279,  287;  Barden  v.  City  of  Portage,  79  Wis.  126; 
O'Connell  v.  East  Tennessee  etc.  Ry.  Co.,  87  Ga.  246;  27  Am. 
8t.  Rep.  246,  in  which  many  cases  are  reviewed;  Byrne  r. 
Minneapolis  etc.  Ry.  Co.,  38  Minn.  212;  8  Am.  St.  Rep.  668; 
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Carriger  v.  East  Tennessee  etc.  R.  R.  Co.,  7  Lea,  388;  Burwelt 
T.  Hobson,  «»'  12  Gratt.  322;  65  Am.  Dec.  247;  Cairo  etc, 
R.  R.  Co.  V.  Brevoort,  62  Fed.  Rep.  129,  and  note  thereto. 
But  there  are  some  authorities  holding  that  flood  water  is  sur- 
face water:  Morris  v.  Council  Bluffs,  67  Iowa,  343;  56  Am. 
Rep.  343;  Cairo  etc.  R.  R.  Co.  v.  Stevens,  73  Ind.  278;  38  Am. 
Rep.  139;  Shelby ville  etc.  Turnpike  Co.  v.  Green,  99  Ind.  205; 
Taylor  v.  Fickas,  64  Ind.  167;  31  Am.  Rep.  114. 

In  Sinai  v.  Louisville  etc.  Ry.  Co.,  71  Miss.  547,  we  had  occa- 
sion to  consider  the  right  of  a  railway  company  to  obstruct, 
by  its  embankment,  a  body  of  water  consisting  of  overflow 
and  surface  water,  and  decided  that,  under  the  circum- 
stances of  that  case,  the  company  was  liable  to  an  adjoining 
proprietor  for  injury  caused  by  throwing  back  such  water  on 
his  lands.  It  may  well  be  doubted  whether  the  radical 
differences  sometimes  asserted  between  the  rule  of  the  civil 
law  and  that  called  the  common-law  rule,  in  reference  to  sur- 
face waters,  exists  to  the  extent  indicated  by  the  general 
language  of  the  text-books  and  expressions  to  be  found  in 
many  decisions. 

In  Boyd  v.  Conklin,  54  Mich.  583,  52  Am.  Rep.  831,  Judge 
Campbell,  in  an  exhaustive  and  able  opinion,  aflirms  that 
both  rules  rest  upon  substantially  the  same  principles,  and 
that  from  the  time  of  Brackton  down,  the  common-law  courts 
have  referred  to  the  civil  law  writers  as  having  defined  the 
subject  of  rights  of  water  in  substantial  agreement  with 
the  recognized  rules  of  the  common  law,  and  concludes  his 
opinion  with  the  declaration  that:  "There  seems  to  be  no 
reason  for  attempting  to  draw  distinctions  between  the  civil 
and  the  common  law  on  the  subject.  The  authorities  recog- 
nize the  principles  as  in  no  sense  conventional,  or  derived 
from  any  school  of  jurisprudence,  but  as  resting  on  the  im- 
munity of  one  man's  property  from  injury  by  another  in 
violation  of  natural  justice,  and  in  disregard  of  the  relative 
conditions  arising  from  its  position.  Each  may  do  with  his 
own  what  is  consistent  with  the  fair  interests  of  the  other.** 
It  is  a  mistake  to  assume  that  the  common  law  of  England, 
though  adopted  and  accepted  as  the  law  of  the  state,  and 
though  unchanged  by  statute,  is,  under  all  ***  circumstances 
and  conditions,  to  be  applied  as  the  local  common  law.  In 
many  instances  a  directly  opposite  rule  is  the  common  law  of 
the  state.  In  Vicksburg  etc.  R.  R.  Co.  v.  Patton,  31  Miss.  156^ 
66  Am.  Dec.  552,  the  rule  of  the  common  law  that  a  man 


584  Kansas  City  etc.  R.  R.  Co.  v.  Smith.  [Miss. 

should  fence  in  his  cattle  was  declared  to  be  inapplicable 
to  our  condition,  and  the  right  of  free  pasturage  was  held  to 
exist  as  a  part  of  our  common  law,  and  the  duty  of  fencing 
them  out  was  devolved  upon  other  landowners  desiring  to 
•zclude  them  from  cultivated  or  other  lands:  See,  also,  Green 
V.  WelUr,  32  Miss.  650;  Crane  v.  French,  38  Miss.  503. 

In  Sinai  v.  Louisville  etc.  Ry.  Co.,  71  Miss.  547,  we  declared 
that  the  supposed  rule  of  the  common  law,  under  which  it 
was  there  claimed  that  each  proprietor  had  the  absolute  right 
of  excluding  surface  water  from  his  premises  regardless  of 
any  injury  to  an  adjoining  proprietor,  could  not  be  invoked 
(if  it  in  fact  existed)  by  a  railroad  company  asserting  a  right 
to  submerge  hundreds  of  acres  of  adjoining  land  with  surface 
water  by  its  embankment.  It  is  apparent  that  a  rule  intended 
to  regulate  the  correlative  rights  of  adjoining  landowners, 
whose  property  is  devoted  to  agriculture  er  residence  pur- 
poses, could  not  be  applied  to  the  same  extent,  either  in  favor 
or  against  a  railroad  company  owning  a  strip  of  land  one 
hundred  feet  wide  and  hundreds  of  miles  long.  The  duty, 
imposed  by  law  upon  these  corporations  to  provide  suitable 
and  safe  roadways,  over  which  ponderous  engines  and  trains 
are  to  be  driven,  carries  with  it,  from  necessity,  the  right  to 
erect  great  embankments,  on  which  the  rails  are  set,  and 
when  this  is  done  with  due  regard  to  the  rights  of  owners  of 
adjacent  and  proximate  lands,  any  necessary  and  consequent 
injury  to  such  lands  must  be  borne  by  the  owner.  But  such 
companies  may  not,  under  a  claim  of  being  absolute  owners 
of  their  roadways,  so  construct  them  as  to  unnecessarily  im- 
pair the  value  of  adjacent  property. 

In  this  view  of  the  relative  rights  and  duties  of  the  parties, 
it  is  not  of  controlling  importance  to  hold  that  the  flood  water 
from  which  the  plaintiff  claims  to  have  suffered  be  dealt  with 
***  as  surface  water,  or  as  the  water  of  a  stream,  or  as  a 
separate  and  distinct  sort.  It  cannot  be  the  law,  however, 
in  this  state  that  the  flood  waters  of  the  large  streams  which 
are  within  or  along  the  borders  of  this  state  are  to  be  dealt 
with  as  the  waters  of  a  stream,  not  to  be  obstructed,  impeded, 
or  turned  aside  under  any  circumetances,  except  upon  condi- 
tion that  the  person  so  doing  gliall  respond  in  damages  for 
all  injury  sustained  by  another  riparian  owner,  and  be  liable 
for  nominal  damages  as  for  the  infringement  of  the  legal  right 
of  adjacent  proprietors  who  in  truth  suffer  no  real  injury.  In 
Chapman  v.  Copeland,  55  Miss.  476,  it  was  held  that  the 
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diversion  of  a  watercourse  gave  to  the  plaintiflP  a  right  of 
action  and  the  recovery  of  nominal  damages,  whether  any 
real  injury  had  or  had  not  resulted. 

If  the  waters  of  the  Mississippi  river,  which  at  flood  some- 
times spread  in  width  from  twenty  to  forty  miles  and  flow  in 
a  continuous  and  unbroken  body  down  the  valley,  are  to  be 
dealt  with  as  the  waters  of  a  stream,  and  the  whole  valley  is 
to  be  given  up  as  the  courseway  of  the  'stream,  the  most  fer- 
tile portion  of  our  state  may  at  once  be  abandoned.  From 
Memphis  to  Vicksburg,  and  from  the  foothills  to  the  river, 
there  is  not  a  square  yard  of  land  that  was  not  deposited  by 
the  overflowing  waters  of  the  river.  If  the  course  usually 
pursued  by  the  ordinary  flood  waters  is  the  channel  of  the 
stream,  the  whole  valley  is  the  channel.  It  is  evident  that 
to  so  declare  would  be  to  announce  as  a  positive  rule  of  law, 
and  as  an  indisputable  fact,  that  which  is  not  true,  and 
which,  if  put  into  practical  operation,  would  relegate  prosper- 
ous and  fertile  districts  to  the  condition  of  a  wilderness. 
There  are  farms  innumerable,  and  railroads,  villages,  towns, 
and  cities  situated  in  a  watercourse  if  the  usual  flow  of  the 
flood  waters  of  the  Mississippi  river  mark  and  define  the 
course  of  that  stream.  It  is  manifest  that  to  apply  the  strict 
rules  of  law  controlling  in  cases  of  streams,  and  the  obstruc- 
tions thereof,  to  such  a  river  and  to  such  conditions  is,  in  the 
very  nature  of  things,  impracticable  and  impossible.  Call- 
ing these  overwhelming  floods  surface  or  channel  •*•  water 
for  the  purpose  of  dealing  with  them  under  rules  applicable 
to  entirely  diSerent  conditions,  advances  us  no  step  in  the 
solution  of  the  questions  involved.  We  must  deal  with  things, 
and  not  names,  and  conditions  inherently  and  radically  dif- 
ferent cannot  be  assimilated  by  mere  terminology. 

The  rules  governing  the  rights  and  duties  of  individuals  in 
reference  to  waters  rest  upon  principles  which  underlie  very 
many  other  property  rights.  At  last  they  depend  upon  the 
two  legal  maxims  that  one  may  make  such  use  as  he  will  of 
his  own,  and  that  he  must  so  use  his  own  as  not  to  impinge 
the  legal  rights  of  others.  As  to  surface  water  and  streams 
flowing  along  their  channels,  general  rules  have  been  formu- 
lated, which  are  usually  applicable,  and  under  which  the  rela- 
tive rights  and  duties  of  parties  may  be  adjusted;  but  to  apply 
these  rules  to  waters  of  a  radically  different  class  is  to  ineiis- 
ure  different  conditions  by  a  single  stnndurd.  To  say  th.it 
flood   waters  are  surface   waters,  and   may  always  bu  dealt 
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with  as  such,  or  that  they  may  be  fenced  against  as  may  the 
waters  of  the  sea,  regiinlless  of  consequences,  would  be  to  give 
to  one  riparian  owner  the  power  and  right  of  benefiting  and 
preserving  his  own  property  at  the  direct  expense  of  another. 
But,  on  the  other  hand,  if  it  be  the  rule  that  alluvial  lands 
subject  to  occasional  floodings  are  to  be  dealt  with  as  com- 
prising the  bed  of  a  stream,  the  beneficial  ownership  therein 
is  practically  destroyed  in  the  interest  and  for  the  benefit  of 
other  riparian  owners.     The   difficulty   or   impossibility  of 
formulating  exact  rules,  by  which  the  rights  of  parties  under 
rarying  circumstances  may  be  adjusted,  is  of  but  little  im- 
portance in  view  of  the  fact  that  it  is  not  the  less  difficult  to 
determine  such  rights  by  the  application  of  those  already 
existing,  and  which  were  formulated  for  the  control  of  some- 
what analogous,  bul  not  similar,  conditions.     It  is  but  the 
usual  difficulty  of  applying  legal  principles  to  varying  facts. 
Along  the  lines  which  separate  what  is  clearly  the  exercise 
of  a  legal  right  from  the  commission  of  actionable  injury^ 
there  are  often  found  circumstances  in  which  it  cannot  be 
•*'  said  with  confidence  to  which  class  the  particular  act 
should  be  assigned;  but  this  difficulty  is  not  peculiar  to  the 
class  of  cases  now  under  consideration,  and  suggests  rather 
the  propriety  of  resorting  to  more  flexible,  rather  than  more 
rigid,  rules.     But,  on  the  clearly  shown  facts  of  the  case  now 
before  us,  we  think  no  right  of  recovery  is  disclosed:   1.  Be- 
cause no  failure  of  duty  by  the  defendant  in  the  construction 
of  its  roadway  is  established;  and  2.  Because  no  causal  con- 
nection is  proved  between  the  act  of  the  defendant  and  the 
injury  resulting  from  the  flood.     The  roadway  of  the  defend- 
ant company  is  not  shown  to  be  of  sufficient  height  to  obstruct 
the  waters  of  Town  creek,  so  as  to  deflect  them  upon  the  land 
of  the  plaintifif  at  times  of  ordinary  or  periodically  recurring 
floods.     The  witnesses  speak  of  the  floods  of  1874,  and  those 
of  April  and  July,  1892,  as  having  been  the  highest  ever 
known.     It  is  not  claimed  by  the  plaintiff  that  his  lands 
would  not  have  been  submerged  by  the  flood  of  July  (for 
injury  by  which  he  sues)  if  no  railroad   had  been   built  in 
the  valley.     His  contention  is,  that  the  water  was  somewhat 
deeper  on   his  land   than  it  would  have  been;    that  it  re- 
mained longer,  and  flowed  with  a  stronger  current.     But  it 
must  be  borne  in  mind  that  all  the  evidence  relates  to  an 
exceptional  condition  of  affairs — to  a  flood  equaled  but  twice, 
and  exceeded  but  once,  in  the  memory  of  the  inhabitants — 
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«nd  against  such  contingency  it  would,  in  no  event,  be  neg- 
ligence not  to  provide. 

But  we  are  not  disposed  to  rest  our  conclusions  on  this 
ground  alone,  for  it  involves  the  concession  that,  as  against 
the  overflowing  waters  of  alluvial  streams,  a  riparian  owner 
may  do  nothing  to  protect  himself  against  periodically  recur- 
ring floods;  but,  so  long  as  they  continue  as  a  part  of  the 
moving  mass  of  waters  of  which  the  stream  is  the  thread, 
must  give  way  to  them  as  flowing  in  a  watercourse.  To  so 
hold  would,  in  our  opinion,  be  to  apply  to  bodies  of  water  of 
a  distinctive  class,  rules  which  were  formulated  for  entirely 
different  conditions,  and  which,  if  followed,  will  lead  away 
from  the  principles  upon  which  the  rules  rest.  Some  part  of 
the  valleys  of  alluvial  ****  streams  must  be  land  not  within 
a  watercourse.  How  much  it  may  be  difficult  to  determine, 
but  surely  something  may  be  withdrawn  by  man  from  the 
natural  condition  of  things  for  his  own  use.  We  think  it 
may  with  safety  be  said  that  a  valley  of  a  mile,  or  a  mile  and 
a  half,  along  streams  of  the  class  of  Town  creek  goes  far  be- 
yond any  requirement  of  the  law  for  the  course  of  the  stream. 
How  much  less  than  this  would  be  sufficient  we  need  not 
attempt  to  declare.  That  the  embankment  of  the  railway 
has  not  obstructed  the  course  of  the  stream  is  demonstrated 
by  the  fact  that  no  injury  has  resulted  to  any  one  during  the 
ordinary  floods,  which  have  passed  harmlessly  away.  It  is 
the  extraordinary,  the  exceptional,  the  unexpected,  which 
has  caused  the  injury  for  which  the  plaintifi"  sues. 

Upon  what  theory  the  jury  proceeded  in  finding  that  the 
increased  depth  of  the  water  caused  by  the  embankment  was 
an  injury  to  the  standing  green  crops  of  the  plaintiff  we  can- 
not perceive.  Under  all  the  testimony  it  is  evident  that  the 
crops  must  have  been  covered  with  water  long  before  any 
water  deflected  by  the  embankment  of  the  defendant  could 
have  reached  the  land.  Of  what  value  a  field  of  corn  was  in 
the  green  ear,  and  covered  by  water  to  a  depth  of  two  or 
three  feet,  or  how  the  injury  thereto  was  increased  by  piling 
upon  it  a  few  tons  more  of  water,  it  is  difficult  to  see.  One 
witness,  it  is  true,  seems  to  say  that  the  plaintifi^s  crop  was 
worth  fifty  cents  per  bushel  in  the  field,  and  that  it  was 
damaged  to  that  extent  by  the  water  forced  thereon  by  the 
defendant's  embankment;  but  this  witness  evidently  meant 
that  this  would  have  been  the  value  of  the  crop  but  for  the 
©verflow,  and  it  is  not  to  be  doubted  that  the  crop  would 
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have  been  as  completely  destroyed  by  the  flood  if  the  rail- 
road had  never  been  constructed. 

Wo  need  not  review  the  evidence  to  show  the  want  of 
causal  connection  between  the  act  of  the  defendant  and  the 
injury  to  the  plaintiff.  We  dispose  of  the  cause  on  the  ground 
above  indicated — i.  e.,  that,  on  the  facts  proved,  no  liability 
re«t8  upon  the  defendant  as  for  the  obstruction  of  a  water- 
course. 

The  judgment  is  reversed. 

Watbrs  ahd  Watbrooursss — SuEFAoa  Wat«rs— CJivn,  akd  Commov 
Law. — At  oommoa  law  surface  water,  like  the  waters  of  the  sea,  is  re. 
garded  as  a  common  enemy,  and  any  landowner  has  the  right  to  expel 
it  from  his  own  land  without  regard  to  the  injury  thereby  occasioned  to 
another  proprietor:  Mayor  v.  Siket,  94  Ga.  30;  47  Am.  St.  Rep.  132;  but, 
under  the  civil  law,  he  has  no  right  to  do  this.  He  must  receive  the  sur* 
face  water  naturally  flowing  from  the  estate  above,  and  cannot  burden 
with  it  the  estate  of  his  neighbor  below:  Mayor  v.  Sikes,  94  Qa.  30;  47 
Am.  St  Rep.  132;  note  to  Cairo  etc.  R.  R.  Co.  v.  SUvena,  38  Am.  Rep. 
144.  But  an  overflow  is  not  surface  water:  O'Connell  y.  East  Tennessee 
etc  Ry.  Co.,  87  Ga.  246;  27  Am.  St.  Rep.  246.  Only  so  much  of  English 
law  as  is  adapted  to  our  circumstances  and  customs  is  properly  recoguized 
as  part  of  our  common  law:  City  of  Parsons  v.  Lindsay,  41  Kan.  336;  13 
Am.  St.  Rep.  290;  Vicksburg  etc  R.  R,  Co.  v.  Ration,  31  Miss.  156;  66 
Am.  Dec.  552;  Harkneas  v.  Sears,  26  Ala.  493;  62  Am.  Dec.  742;  Pennock'a 
Estate,  20  Pa.  St.  268;  59  Am.  Dec.  718.  To  that  extent  the  common  law 
prevails  in  Mississippi  and  many  other  states  of  the  American  Union: 
Hemingway  V.  Scales,  42  Miss.  1;  97  Am.  Dec.  425,  and  note.  The  com- 
mon law  of  England  is  not,  therefore,  to  be  taken  in  all  respects  to  be  that 
of  America:  Harkneas  r.  Sears,  26  Ala.  493;  62  Am.  Dec.  742.  For  a  dis- 
cussion  of  this  topic,  see  note  to  City  Council  v.  Benjamin,  49  Am.  Dec.  618. 
This  inapplicability  of  the  common  law  extends  particularly  to  questions 
concerning  waters  in  this  country,  and  the  common-law  doctrine  of  ripa. 
rian  rights  is  inapplicable,  or  applicable  only  to  a  very  limited  extent,  by 
reason  of  the  wants  and  necessities  of  the  people  in  many  of  the  states,  and 
of  the  physical  condition  of  the  states:  Reno  Smelting  Works  v.  Stevenson,  20 
Nev.  269;  19  Am.  St.  Rep.  364;  Jonea  t.  Adams,  19  Nev.  78;  3  Am.  St. 
Rep.  788. 

Waters  and  Watercour3E3  —  Overflows  or  Floods  —  Liabilitt  o» 
Railroad  Compant.  —  A  railroad  company  is  liable  in  damages  for  ob- 
structing the  surplus  waters  of  a  river  or  watercourse  in  time  of  flood  by 
an  embankment  on  its  own  laiul,  thus  throwing  excessive  waters  upon  the 
land  of  an  adjacent  or  opposite  owner,  to  his  injury:  O'Connell  v.  East  Ten- 
nessee etc.  Ry.  Co.,  87  Gi.  246;  27  Am.  St.  Rep.  246.  A  railroad  company 
in  building  its  road  is  not  bound  to  provide  against  an  unprecedented  flood, 
but  must  provide  against  ordinary  storms:  Note  to  Columbus  etc.  Ry.  Co. 
V.  Bridges,  11  Am.  St.  Rep.  65.  A  watercourse  must  have  a  flow  of  water 
in  a  definite  channel,  having  a  bed,  sides,  or  banks,  and  the  water  must 
nsnally  discharge  itself  into  some  other  stream  or  body  of  water.  It  must 
b*  soraflthing  more  than  a  mere  surface  drainage  over  the  entire  face  of  a 
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tract  of  land,  occasioned  by  nnusual  freshets  or  other  extraordinary  causes: 
Note  to  Goddard  v.  Inhabitants  of  Harpswell,  30  Am.  St.  Rep.  392.  Every 
•ne  has  a  right  to  protect  hia  land,  bat  in  doing  so  he  must  not  injure  hi» 
neighbor:  Note  to  O'Connell  v.  East  Tennessee  etc.  Ry.  Co.,  27  Am.  St.  Rep. 
253.  A  railroad  company  is  not  liable  for  any  injury  to  land  arising  from 
■urface  water  diverted  by  a  railway  embankment  that  would  have  resulted 
by  reason  of  the  natural  flow  of  the  water  had  the  embankment  not  beeu 
built:  Austin  etc  Ry.  Co.  r.  Anderson,  79  Tax.  427;  23  Am.  St.  Rep.  350. 


Kansas  City,  Memphis  and  Birmingham  Rail- 
EOAD  Company  v.  Lackey. 

[72  Mississippi,  881.] 

SyATACi  Watbrs — DiacHARQK  OF,  UPON  Anothkk's  Land. — One  cannot 
collect  surface  water  and  lawfully  discharge  it  injuriously  upon  the  lauds 
of  another. 

•oHFAOB  Waters— Discharge  op,  by  Railroad  Company,  through 
Narrow  Trkstlb,  on  Another's  Land. — A  railroad  company  is  lia- 
ble for  damages  occasioned  by  cutting  the  embankment  of  its  road  run- 
ning through  a  valley,  and  putting  in  a  narrow  trestle  through  which 
water,  accumulated  for  a  long  distance  along  one  side  of  its  track,  poura 
upon  adjoining  land,  thereby  causing  the  water  thereon  in  times  of  over- 
flow to  be  deeper,  and  to  run  more  swiftly  than  it  otherwise  would,  to 
the  injury  of  crops. 

Railroad  Companies— Eminent  Domain— Compensation  for  Construc- 
tion DOES  NOT  Include  Subsequent  Damages. — Compensatiom  made 
by  a  railroad  company  when  its  road  is  built  includes  simply  damages 
arising  from  the  proper  construction  of  the  road,  and  does  not  relieve 
it  from  subsequent  damages  occasioned  by  its  cutting  the  embankment 
of  its  road,  and  putting  in  a  narrow  trestle  through  which  accumulated 
water  flows  to  the  injury  of  a  landowner  who  has  been  thus  oompen- 
sated. 

Action  by  Lackey  against  the  railroad  company  for  inju- 
riously discharging  water  upon  his  land.  He  recovered  a 
judgment  for  two  hundred  and  seventy-five  dollars,  and  the 
oompany  appealed. 

Wallace  Pratt,  Buchanan  &  MinoVj  J.  Q.  Robins,  and  J.  L, 
Finley,  for  the  appellant. 

J.  A.  Blair  and  Brame  &  Alexander,  for  the  appellee. 

884  Woods,  J.  The  evidence  in  this  case  shows  with  rea- 
sonable certainty  that  the  roadbed  of  appellant's  railway  rests 
upon  an  embankment  extending  through  the  entire  farm  of 
appellee,  and  for  an  undisclosed  distance  on  both  sides.  Town 
ereek  is  a  considerable  stream  running  through  the  valley  in 
which  tlie  farm  lies,  and  the  line  of   the  railway  runs,  in 
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general  terms,  parallel  with  the  creek  and  separated  from  it  in 
distances  varying  from  two  hundred  to  ®®*  six  hundred  feet. 
Between  the  lands  shown  to  have  been  damaged  and  Town 
creek  runs  the  railway  line  on  the  continuous  embankment 
before  referred  to.  Before  the  construction  of  the  railroad 
in  1866,  and  afterward,  UJitil  the  cutting  of  its  embank- 
ment and  the  putting  in  by  the  appellant  of  the  trestle  in  its 
roadbed  in  appellee's  farm,  good  crops  were  uniformly  made, 
notwithstanding  the  fact  of  the  overflow  of  the  lands  by 
waters  from  the  creek  in  time  of  freshet.  Tiiese  overflows 
spread  gently  and  evenly  to  the  depth  of  about  twelve  inches 
over  the  lands,  and  speedily  and  without  damage  to  the  soil 
or  its  productive  capacity  flowed  ofiF. 

In  the  year  1889  the  trestle  complained  of  was  put  in,  and 
about  fifteen  acres  of  the  cultivated  field  has  been  rendered 
useless  ever  since,  by  reason  of  the  waters  flowing  through 
this  trestle  with  great  force  and  in  large  volume  on  appellee's 
place.  From  the  nearest  trestle  in  the  embankment  on  the 
north  (about  twelve  hundred  yards)  to  the  nearest  trestle 
in  the  embankment  on  the  south  (about  a  quarter  or  half 
mile)  the  trestle  in  the  embankment  in  appellee's  field 
affords  the  only  way  of  escape  for  the  overflow  waters  from 
Town  creek,  dammed  by  the  long  embankment.  Through 
this  opening  (sixteen  feet  in  width)  the  confined  overflow 
waters  pour,  and  the  entire  waters  which,  before  the  construc- 
tion of  the  railway's  embankment,  gently  and  evenly  spread 
out  over  all  of  appellee's  field,  now  are  discharged  through 
this  single  outlet  in  great  quantities  and  with  much  violence 
upon  the  few  acres  adjacent  to  the  trestle,  whereby  it  is  mani- 
fest the  appellee  has  been  really  damaged.  Call  the  waters 
thus  dammed  and  discharged  through  this  small  trestle  over- 
flow or  surface  waters,  and  the  merits  of  the  controversy  will 
not  be  at  all  affected,  for  one  may  not  collect  surface  water 
and  discharge  it  injuriously  upon  the  lands  of  another.  This 
point  is  distinctly  settled  in  Illinois  Cent.  R.  R.  Co.  v.  Miller, 
68  Miss.  760. 

The  contention  of  appellant's  counsel  that  no  recovery 
should  be  had  in  this  case,  because  of  compensation  once  made 
the  owner  of  these  lands  in  condemnation  proceedings,  is  not 
sound.  In  ®®*  the  condemnation  proceedings,  the  owner 
received  compensation  from  the  railroad  company  only  for 
such  damages  as  he  would  sustain  by  the  proper  construction 
of  its  line.     Neither  the  owner  nor  the  commissioners  who 
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condemned  the  right  of  way  and  awarded  compensation 
would  have  been  justified,  the  owner  in  asking,  or  the  com- 
missioners in  imposing,  any  sum  of  money  for  damages  to  be 
done  by  an  improper  construction  of  the  railroad  thereafter. 
The  presumption  was  that  the  railroad  would  properly  con- 
struct its  road,  and  hence  no  damages  could  properly  have 
been  awarded  for  injuries  that  could  never  occur  if  appellant 
properly  constructed  its  road:  Sinai  v.  Louisville  etc.  Ry.  Co., 
71  Miss.  547.  We  find  no  error  in  the  case. 
Affirmed.  

SuRTACB  Waters— Railroad  Companies — Ctjlvbrts. — A  party  has  no 
right  to  collect  surface  water  and  discharge  it  oa  the  land  of  another,  to 
bis  damage,  and,  if  he  does  so,  he  will  be  liable  for  the  damage  sustained: 
Mayor  v.  Sikea,  94  Ga.  30;  47  Am.  St.  Rep.  132.  A  railroad  company  is  not 
bound  to  construct  waterways  and  culverts  to  carry  off  surface  water,  in  the 
absence  of  any  channel  or  ravine  crossing  and  closed  by  its  embaukmentt 
Missouri  Pac.  Ry.  Co.  t.  Renfro,  52  Kan.  237;  39  Am.  St.  Rep.  344;  Rome 
r.  St.  Paul  etc.  Ry.  Co.,  41  Mian.  384;  16  Am,  St.  Rep.  706,  and  note; 
Caii-o  etc  R.  R.  Co.  v.  Stevens,  73  lud.  278;  38  Am.  Rep.  139.  Contra,  LiUl* 
Rock  etc.  Ry.  Co.  v.  Chapman,  39  Ark.  463;  43  Am.  Rep.  280;  Louisville 
etc.  R.  R.  Co.  V.  Hays,  11  Lea,  382;  47  Am.  Rep.  291.  And  the  company  is  not 
liable  to  a  landowner  for  an  injury  by  an  overflow  of  surface  water  occa* 
sioned  by  the  roadbed  skillfully  constructed:  Abbott  v.  Kansas  City  etc  R.  R. 
Co.,  83  Mo.  271;  53  Am.  Rep.  581;  note  to  Pittsburg  etc.  Ry.  v.  Gilleland, 
94  Am.  Deo.  97.  Damages  are  recoverable  by  a  landowner  against  a  rail, 
way  company  for  maintaining  an  insufficient  culvert  in  an  embankment, 
whereby  his  lands  are  flooded:  Ohio  etc.  Ry.  Co.  ▼.  Wachter,  123  111.  440; 
6  Am.  St.  Rep.  532,  and  note.  Contra,  Missouri  Pac,  Ry.  Co.  v.  Renfro,  52 
Kan.  237;  39  Am.  St.  Rep.  344;  Edwards  v.  Charlotte  etc  R.  R.  Co.,  39 
S.  C.  472;  39  Am.  St.  Rep.  746,  and  note.  If  a  railway  embankment  and 
culvert  divert  surface  water  from  its  natural  and  nsual  course,  and  eanse  it 
to  flow  over  a  party's  land,  and  permanently  injure  the  same  and  destroy 
his  crops,  the  company  will  be  liable  for  the  injury  so  caused:  Austin  etc 
Ry.  Co.  V.  Anderson,  79  Tex.  427;  23  Am.  St  Rep.  350. 

Eminent  Domain  —  Railroad  Companies  —  SassEQUKNT  Damages. — 
The  payment  of  damages  by  a  railroad  company  ander  condemnation  pro* 
eeedings  does  not  relieve  it  from  liability  for  damages  resulting  from  its 
negligent  acts  committed  after  it  makes  the  appropriation,  as,  in  such  eases, 
regard  is  had  only  for  the  immediate  consequences  of  the  appropriation: 
Eunt  V.  Iowa  CetU.  Ry.  Co.,  86  Iowa,  15;  41  Am.  St.  Rep.  473,  and  note; 
Ohio  etc  Ry.  Co.  v.  Wachter,  123  111.  440;  5  Am.  St.  Rep.  532;  Emery  v. 
Raleif/h  etc.  R.  R.  Co.,  102  N.  C.  209;  11  Am.  St.  Rep.  727.  The  damages 
recoverable  for  the  location  of  the  road  are  estimated  upon  the  theory  that 
the  road  will  be  constructed  and  maintained  in  a  reasonably  proper  and 
skillful  manner:  Ohio  etc.  Ry.  Co.  r.  Wachter,  123  111.  440,  5  Am.  St.  Rep. 
532,  and  monographic  note,  showing  what  damages  are  recoverable  by  a  land* 
owner  for  injuries  resulting  from  the  maintenance  and  operation  of  railways 
and  like  public  improvements,  although  the  right  to  maintain  such  roads  or 
improvements  haa  first  been  secured  in  exercise  of  the  right  of  eminent 
domain. 
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Peevey  V,  Haughton. 

(72  1II88WIPPT,  S18.] 

TwDon  AMD  PgRCHAssR— Failuri  ov  Vkndki  to  Siok  Contract  tob 
ftUL>  uv  Land— Statotx  ov  Frauds — Offbr  to  Pcrforh — Mutual- 
ITT. — If  oae  •igai  a  writing,  offering  to  aell  land,  and  tha  Tendee  after- 
ward offers,  in  writing,  to  perform,  the  agreement  may  be  enforced 
against  tha  rendor,  though  neither  it  nor  any  promise  to  pay  the  price 
was  signed,  at  tha  time,  by  the  vendee,  as  tha  offer  makes  the  contract 
mutual,  and  there  is  no  want  of  consideration. 

Tbiidor  and  Purchaser— Statute  or  Frauds  is  Satisfied  am  to  Memo- 
BAMDUM  BT  Vbndbb's  Bxll  FOR  SPECIFIC  Pkrformancb. — After  laud 
kas  been  sold,  an  offer  contained  in  a  bill,  properly  signed  and  veri6ed, 
and  brought  by  tha  vendea  for  specific  performance,  is  sufficient  as  an 
•ffar  to  perform,  and  makes  him  chargeable  as  on  a  memorandum  of  tha 
•ontraot  signed  by  him.  Hence,  if  the  land  is  to  be  paid  for  in  cotton, 
to  ba  delivered  at  certain  times  in  certain  quantities,  an  offer  to  pay  it* 
money  yalue,  to  be  ascertained  by  an  accounting,  is  aaffioiant,  though 
tha  bill  is  filed  after  tha  date  at  which  the  oonsideration  WM,  by  tha 
terms  of  tha  contract,  to  be  paid. 

Bill  for  the  specific  performance  of  an  agreement  to  sell 
land.  It  was  filed  by  Haughton  against  Mrs.  Peevey,  in 
1894,  and  alleged  that  in  September,  1890,  she  signed  & 
written  agreement,  whereby  she  sold  to  him  a  certain  tract 
or  parcel  of  land  in  Monroe  county,  Mississippi,  for  forty 
bales  of  cotton  of  five  hundred  pounds  each,  ten  bales  to  be 
paid  each  year  for  four  years,  with  the  understanding  that 
possession  was  to  be  given  on  January  1,  1891.  The  bill, 
signed  and  sworn  to,  alleged  that  Haughton  had  always  been 
ready  and  willing  to  comply  with  the  terms  of  the  contract 
on  his  part,  whenever  the  defendant  should  make  and  deliver 
to  him  a  sufficient  deed  to  the  land.  It  contained  a  present 
oflFer  to  specifically  perform  the  agreement  on  the  part  of  the 
complainant,  and  prayed  that  if  the  defendant  was  unable  to 
specifically  perform,  that  she  should  be  required  to  pay  dam- 
ages for  a  breach  of  the  contract.  It  was  alleged  by  way  oi 
demurrer  to  the  bill  that  the  alleged  promise  of  complainant 
to  deliver  cotton  in  payment  of  the  land  was  void,  being  a 
promise  not  to  be  performed  in  a  year,  and  was  not  signed 
by  the  complainant,  or  anyone  by  him  authorized,  and  be- 
cause the  instrument  sought  to  be  enforced  was  founded  on 
no  consideration  good  or  valuable  in  law.  The  demurrer 
was  overruled,  and  the  defendant  appealed. 

E.  H.  Briatow,  George  C.  Paine,  and  R.  E.  Houston,  for  the 
ai)i>ellant. 

E.  0.  Sykti  and  W.  H.  Clifton^  for  the  appellee. 
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•*•  Whitfikld,  J.  "The  offer  to  perform,**  referred  to  ih' 
the  original  opinion  as  satisfying  the  statute,  is,  of  course,  not 
a  verbal  offer,  but  the  offer  made  in  the  bill  signed  in  writing 
by  the  complainant.  •*•  The  case  of  Metcalf  y.  Brandon,  58 
Miss.  841,  announcing  that,  "if  ho  [complainant]  admits  it 
in  writing,  over  his  signature,  the  terms  of  the  statute  are 
met,"  was  not  referred  to  by  us,  because  we  did  not  think  it 
would  be  seriously  questioned;  and,  hence,  we  addressed  our- 
selves to  the  task  of  satisfying  counsel  of  the  inapplicability 
of  his  authorities  in  other  views.  But,  as  the  case  does  not 
pass  unchallenged,  as  it  would  seem,  we  say  only  that  it  is 
certainly  undoubted  law,  and  thoroughly  settled  elsewhere. 
In  Sams  v.  Fripp,  10  Rich.  Eq.  447,  the  court  say;  "  It  hat 
always  been  held  that  the  requirements  of  the  statute  of 
frauds  concerning  agreements  to  convey  lands  were  fulfilled 
by  the  signature  to  the  contract  of  the  party  to  be  bound, 
where  the  adverse  party,  by  bringing  his  bill  or  any  writing, 
aflHrms  the  contract."  In  Ives  v.  Hagard^  4  R.  I.  14,  67  Am. 
Dec.  500,  the  court  say:  "The  respondent  objects  that  there 
was  no  consideration  expressed  in  the  instrument  moving 
from  the  complainant  to  the  defendant.  A  promise  without 
consideration,  or  a  nude  pact,  is  void.  We  do  not  under- 
stand this  promise  to  be  of  that  character.  The  defendant 
agrees  with  the  plaintiff  to  sell  the  land  in  question  for  the 
sum  of  fifteen  thousand  dollars,  the  said  sum  to  be  paid  on 
the  25th  of  March,  when  possession  is  to  be  given.  True,  no 
consideration  had  passed  from  the  plaintiff  to  the  defendant; 
neither  had  the  land,  which  was  the  subject  of  the  agree- 
ment, passed.  The  consideration  of  the  agreement  to  sell 
the  land  for  fifteen  thousand  dollars  was  the  agreement  of 
the  other  party  to  buy  it  for  fifteen  thousand  dollars,  and  the 
agreement  was  thus  mutual.  It  is  no  objection  that  the 
defendant  had  no  power  to  enforce  the  contract  at  the  time  it 
was  made.  If  he  had  chosen  to  have  that  power  he  might 
have  obtained  it,  or  refused  to  give  such  power  to  the  plain- 
tiff. ....  If  the  defendant  had  chosen  to  have  his  remedy, 
or  his  right  to  enforce  the  contract  by  action,  he  should  have 
obtained  this  requisite  wherewith  to  charge  the  complainant, 
as  he  gave  it  to  the  plaintiff  whereby  he  made  himself  charge- 
able. It  is  now  well  settled,  by  authority,  that  ....  where 
there  is  a  bill  for  specific  performance  in  a  court  of  equity, 
the  •**  bringing  of  the  bill  makes  the  complainant  charge- 
able as  on  a  memorandum  of  the  contract  signed  by  him." 
Am.  St.  Bar.,  VouXLVIU.— 8S 
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In  Evans  ▼.  Williavison,  79  N.  C.  86,  the  same  doctrine  is 
strikingly  enforced.  In  Vassault  v.  Edwards,  43  Cal.  458, 
the  same  rule  is  declared,  "  that  the  statute  is  fully  complied 
with  if  the  agreement  ....  be  signed  by  the  party  to  be 
charged,  or  the  party  by  whom  the  sale  is  to  bo  made,"  and 
the  court  adds:  "It  was,  accordingly,  held,  from  an  early 
day,  that  when  the  action  for  a  specific  performance  was  in- 
stituted by  the  party  who  had  not  signed  the  agreement,  the 
act  of  filing  the  bill  made  the  remedy  mutual."  And  many 
other  cases  to  the  same  effect  could  be  cited.  We  specially 
refer  counsel  to  two:  Ivory  v.  Murphy,  36  Mo.  534,  and  Robert* 
V.  Griswold,  35  Vt.  496,  84  Am.  Dec.  641,  cited  in  1  Reed  on 
Statute  of  Frauds,  sec.  363.  The  very  argument  made  by 
counsel  here  was  made  in  both  those  cases:  See  brief  of  G.  P. 
Strong,  36  Mo.  536.  "  Now,  a  consideration,"  says  Mr.  Strong, 
"is  of  the  very  essence  of  a  contract;  and,  with  or  without 
the  statute  of  frauds,  no  contract  wanting  this  element  can 
be  enforced."  Says  counsel,  in  his  suggestion  of  error:  "If 
Mrs.  Sartor  had  sued  Haughton  on  his  promise  to  deliver 
this  cotton,  she  could  not  have  recovered,  because  the  prom- 
ise was  not  in  writing,  and  was,  consequently,  void  (unenforce- 
able rather)  under  the  statute  of  frauds.  Then,  this  promise 
being  the  sole  consideration  for  her  promise  to  convey  the 
land,  the  latter  is  void  for  want  of  consideration";  but  the 
supreme  court  of  Missouri  said  {Ivory  v.  Murphy,  36  Mo. 
542) :  "  Where  the  party  files  a  bill,  he  does  an  act  that  will 
bind  him,  and  from  that  time  there  is  mutuality,  and  the 
other  party  cannot  plead  the  statute  of  frauds,  because  the 
words  of  that  statute  only  prevent  an  action  from  being 
brought  when  the  agreement  is  not  signed  by  the  party  to  be 
charged.  When  the  bill  is  filed,  it  is  an  attempt  to  charge 
the  defendant,  and  if  he  has  signed  the  agreement,  it  is 
signed  by  the  party  to  be  cliarged,  and  it  follows  that 
he  cannot  take  advantage  of  the  statute."  Mr.  Reed  •*• 
says  of  the  latter  case  (1  Reed  on  Statute  of  Frauds,  sec. 
363,  pp.  588,  589) :  "  In  a  Vermont  case  the  nonmutuality  was 
made  a  ground  of  defense,  but  counsel,  with  an  obscured 
perception  of  the  real  difficulty,  urged  the  defect  as  being  a 
want  of  consideration.  The  defendant  had  promised  plain- 
tiff by  letter  that,  if  he  would  continue  as  counsel  for  de- 
fendant's brother,  the  defendant  would  guarantee  the  fee. 
The  court,  going  directly  to  the  point,  said:  '  But  it  is  claimed, 
again,  that  the  consideration  should  appear  in  writing,  in  or- 
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^er  to  give  validity  to  the  guaranty.  This  must  either  mean 
that  the  acceptance  of  the  defendant's  proposition  must  be 
in  writing,  or  a  correlative  undertaking  on  the  part  of  the 
plaintiff  to  render  future  services  must  be  in  writing.  We 
can  readily  understand  that  this  might  be  required  in  some 
cases,  as  when  the  guaranty  itself  did  not  embody  substan- 
tially the  material  and  effective  terms  of  the  contract,  and 
where  resort  to  parol  evidence  should  be  necessary  to  show 
what  the  contract  was  in  its  terms  and  effect;  but  we  do  not 
understand  that  this  has  ever  been  required  where  all  that 
is  to  be  done  by  the  other  party  is  merely  to  accept  the  propo- 
sition in  the  terms  in  which  it  is  made,  and  to  perform  the 
consideration,  either  by  paying  or  doing  the  thing  proposed. 
In  the  present  case  the  services  thereafter  to  be  rendered 
constitute  the  consideration,  and  this  is  clearly  indicated  on 
the  face  of  the  defendant's  proposition.' " 

It  is  not  necessary  to  go  so  far  here,  where  the  considera- 
tion may  be  shown  by  parol.  We  decide  merely  that  the 
filing  of  the  bill  satisfies  tlie  statute.  We  have  quoted  thus 
at  large  from  these  cases  not  merely  to  show  that  the  principle 
of  Metcalf  v.  Brandon,  58  Miss.  841,  is  thoroughly  estab- 
lished, but  to  show  that  counsel's  argument  as  to  want  of 
consideration  is  a  misconception:  See,  also,  1  Reed  on  Stat- 
ute of  Frauds,  sees.  361-365;  Smithes  Appeal,  69  Pa.  St.  474; 
Estea  V.  Furlong,  59  111.  300.  Tliat  our  view  of  the  decision 
in  Callett  v.  Bacon,  33  Miss.  269,  is  correct,  appears  by  what 
is  said  by  Mr.  Reed  of  that  case,  in  2  Reed  on  Statute  of 
Frauds,  sec.  882,  note  h.  He  says:  "As  Catlett  had  no  ''^^ 
title  in  tlie  land,  he  passed  nothing  to  the  bank  by  the  deed 
of  trust,  he  passed  nothing  to  Winslow,  so  that  (because  of 
the  want  of  title  in  Catlett,  the  absolute  title  being  in  the 
bank)  their  promise  was  vvitliout  consideration.  Query: 
Wiiether,  if  tiie  bank  had  conveyed  to  the  plaintiff.  Bacon, 
their  interest  in  the  land,  he  would  not  have  had  the  land, 
&B  the  title  seems  never  to  have  left  the  bank." 

We  have  given  the  case  a  most  thorough  re-examination, 
induced  thereto  by  the  great  respect  felt  by  this  court  for  the 
very  accurate  learning  and  the  very  great  ability  of  the  emi- 
nent counsel  making  the  suggestion  of  error,  as  well  as  by 
our  uniform  anxiety  to  overlook  nothing  contributing  to  the 
ascertainment  of  the  very  right  of  the  cause,  and  are  con- 
etrained  to  overrule  the  suggestions  of  error. 
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Vendor  and  Purchaskr— Statdts  of  Fkauds — SumciENcr  o»  Mkmo> 
RANDUH — Spkcipio  Pkrfokhanob. — A  Diemoraadum  of  a  contract  for  the 
■ale  of  laud  aigued  by  the  vendor  alone  is  sufficient,  under  the  statute  of 
frauds,  to  enable  the  vendee  to  enforce  it;  hia  own  assent  to  the  contract 
being  provable  by  evidence  aliunde:  /vet  v.  Hazard,  4  R.  I.  14;  67  Anu 
Dec.  500;  WoituU  v.  Munn,  5  N.  Y.  229;  55  Am.  Dec.  330.  and  note;  Me- 
Crta  V.  Purmort,  16  Wend.  460;  30  Am.  Dec.  103;  QartrtU  v.  Stafford,  12 
Neb.  545;  41  Am.  Rep.  767;  Bradford  ▼.  Parkhurst,  96  Cal.  102;  31  Am.  St. 
Bep.  189.  If  the  vendor  refuses  to  convey,  the  vendee  may  compel  a  specifio 
performance:  Baldwin  v.  Mitnn,  2  Wend.  399;  20  Am.  Dec.  627.  Mutual- 
ity of  remedy  at  the  time  of  action  brought  is  all  that  is  necessary  to  enabl* 
a  plaintifif  to  maintain  his  action  on  a  contract  The  remedy  becomes  mu- 
tual by  the  filing  of  a  bill  for  the  specific  performance  of  a  contract  for  th» 
tale  of  land  upon  a  memorandum  signed  by  the  defendant  alone,  the  bring- 
ing of  the  bill  rendering  the  complainant  chargeable  as  on  a  memorandum 
signed  by  him:  Ivca  r.  Hazard,  4  R.  L  14;  67  Am.  Dec.  500,  and  aoto. 
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[72  Mississippi,  97L] 

Partnership— Right  of  Creditors  as  to  Payment  of  Debts.  —Partnership 
creditors  have  an  equitable  right  to  have  the  partnership  property  ap. 
plied  to  the  payment  of  partnership  debts,  and  it  cannot  be  impaired 
by  any  alienation  of  the  partnership  property  with  intent  to  hinder, 
delay,  or  defraud  them,  unless  it  shall  have  passed  into  the  hands  of 
those  whom  the  law  protects. 

Partnership — Right  of  Partners  as  to  Patment  of  Debts. — The  mem- 
bers of  a  partnership,  as  against  one  another,  have  an  equitable  right 
to  have  the  partnership  property  applied  to  the  payment  of  partnership 
debts,  but  they  may  waive  it. 

Partnership — Application  of  Assets  in  Equitt  to  Pathemt  of  Debts. 
Equity,  in  applying  partnership  property  to  the  payment  of  debts,  will 
first  liquidate  the  debts  of  the  partnership  and  surrender  the  surplus 
only  to  the  individual  partners. 

Partner.ship — Insolvency — Appropriation  of  Assets  to  Payment  of 
Individual  Debts. — It  is  unlawful  for  the  members  of  an  insolvent 
partnership,  or  of  one  contemplating  insolvency,  to  convert  the  joint 
estate  into  severalty  and  appropriate  it  to  the  payment  of  the  individ- 
ual debts  of  its  members,  leaving  the  firm  debts  unpaid,  though  they 
may  lawfully  do  so  if  the  partnership  is  a  solvent  and  going  concern. 

Partnership— Insolvency— Appropriation  of  Assets  to  Payment  of 
Individual  Debts — Illustration. — Trust  deeds  executed  by  the  mem- 
bers of  an  insolvent  partnership  conveying  their  respective  interests  in 
certain  firm  assets  to  secure  their  individual  debts  are  fraudulent  and 
void  as  to  existing  firm  creditors,  especially  whero  the  partners  ar» 
themselves  insolvent. 

Nugent  &  Mc  Willie,  for  the  appellant. 
Williamson  <Sc  Potter,  for  the  appellee. 
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•''*  Cooper,  C.  J.  The  appellant,  a  firm  creditor  of  the 
appellees,  Durfey  <fe  Ascher,  exhibited  its  bill  in  chancery, 
seeking  to  annul  as  fraudulent  two  certain  deeds  of  trust* 
whereby  the  firm  assets  were  incumbered  to  secure  the  indi- 
vidual debts  of  the  partners.  The  evidence,  fairly  construed, 
discloses  these  facts:  Durfey,  one  of  the  partners,  was  in- 
debted to  the  defendant,  Caldwell,  in  the  sum  of  five  thou- 
sand dollars,  and  Ascher,  the  other  partner,  was  indebted  to 
Hart  in  the  sum  of  five  thousand  five  hundred  and  fifty 
dollars.  The  firm,  and  the  individuals  composing  it,  were  in- 
solvent. On  October  3,  1893,  Durfey  executed  a  deed  of  trust 
on  all  property  owned  by  him  individually,  and  upon  his 
undivided  half  interest  in  certain  property,  specifically  de- 
scribed, owned  by  the  firm,  to  secure  the  debt  due  by  him  to 
Caldwell.  On  the  same  day  Ascher  executed  a  deed  of  trust, 
conveying  his  individual  property  and  his  undivided  half  in- 
terest in  certain  property  specifically  described,  owned  by  the 
firm,  to  secure  the  debt  due  by  him  to  Hart.  The  book  ac- 
counts, and  certain  horses  which  had  been  bought  for  resale, 
were  not  included  in  the  conveyances,  but  the  stock  kept  in 
livery,  the  carriages,  feed,  and  other  appurtenances  were  all 
incumbered.  Forfeiture  of  both  conveyances  was  fixed  for 
the  same  date,  January  1st  following,  at  which  time,  the  se- 
cured debts  remaining  unpaid,  the  trustees  were  authorized 
and  directed  to  make  sale  of  the  mortgaged  property,  and  out 
of  its  proceeds  to  pay  the  secured  debts.  The  members  of 
the  firm  testified  that  they  expected,  by  the  collection  of  the 
outstanding  book  accounts,  by  the  sale  of  the  stock  not  in- 
cluded in  the  ***  deeds,  and  from  the  profits  of  the  business, 
to  pay  the  firm  debts,  but  a  careful  consideration  of  the  evi- 
dence satisfies  us  that  at  the  time  the  deeds  were  executed 
the  firm  and  its  members  were  hopelessly  insolvent,  and  that 
no  expectation  could  reasonably  have  been  entertained  that 
the  firm  debts  could  be  paid  after  the  firm  property  had  been 
devoted  to  the  individual  debts  of  the  partners.  What  fol- 
lowed the  execution  of  the  deeds  was,  at  best,  the  struggle  of 
mere  hoping  against  hope  and  postponing  for  a  short  time 
the  inevitable  end.  The  issue  is  thus  sharply  presented 
whether  it  is  lawful  for  the  members  of  an  insolvent  firm  to 
convert  the  joint  estate  into  severalty  and  appropriate  it  to 
the  payment  of  the  individual  debts  of  its  members,  leaving 
the  firm  debts  unpaid.  The  question  has  never,  so  far  as  we 
are  advised,  been  before  the  court,  though  expressions  may 


598  Jackson  Bank  v.  Dubfkt.  [Miss., 

be  found  suggestive  of  the  inclination  of  sonae  of  the  judges 
who  have  been  members  of  the  court,  to  the  view  that  the 
dominion  of  the  partners  over  firm  property  is  not  limited  by 
the  existence  of  firm  debts  and  the  insolvency  of  the  firm. 

In  Schmidlapp  v.  Currie^  55  Miss.  597,  30  Am.  Rep.  530,  a 
case  of  a  solvent  firm,  Judge  Chalmers,  while  carefully  lim- 
iting the  decision  to  the  question  involved — i.  e.,  the  right 
of  a  solvent  firm  to  devote  firm  assets  to  the  payment  of  the 
debts  of  one  of  the  members — cites  with  apparent  approval 
the  cases  of  Rice  v.  Barnard,  20  Vt.  479;  50  Am.  Dec.  64; 
National  Bank  v.  Sprague,  20  N.  J.  Eq.  13;  Allen  v.  Center 
Valley  Co.,  21  Conn.  180;  54  Am.  Dec.  333,  and  Sigler  r. 
Knox  County  Bank,  8  Ohio  St.  511,  which  clearly  hold  that 
an  insolvent  firm  may  devote  firm  assets  to  the  debts  of  its 
individual  members;  and,  also,  Whitton  v.  Smith,  Freem. 
Ch.  231;  Freeman  v.  Stewart,  41  Miss.  138;  Carter  v.  Bea- 
man,  6  Jones,  44;  Ex  parte  Ruffin,  6  Ves.  119;  Campbell  r. 
Mullett,  2  Swan,  553,  which  are  sometimes  cited  as  support- 
irxg  the  same  view.  In  Hanover  Bank  v.  Klein,  64  Miss.  141, 
60  Am.  Rep.  47,  it  was  sought  by  the  creditors  of  a  banking 
firm  to  subject  to  their  demands  the  proceeds  of  insurance 
policies  upon  the  life  of  *'^*  one  of  the  members  in  favor  of  his 
wife,  the  premiums  on  which  the  bill  averred  had  been  paid 
with  firm  money  while  the  firm  was  insolvent.  The  answer 
denied  the  insolvency  of  the  firm  at  the  times  the  premiums 
were  paid,  and  there  was  no  evidence  on  the  point.  The  case 
was  decided  on  this  point.  Judge  Arnold,  however,  in  de- 
livering the  opinion  of  the  court,  gave  expression  to  an  em- 
phatic dictum  that  the  insolvency  of  the  firm  and  its  members 
would  not  have  changed  the  result.  In  addition  to  the  cases 
cited  by  Judge  Chalmers  in  Sehmidlapp  v.  Currie,  55  Miss» 
697,  30  Am.  Rep.  530,  he  referred  to  the  cases  of  Case  v. 
Beauregard,  99  U.  S.  119,  and  Roach  v.  Brannon,  57  Miss. 
490. 

In  neither  Whitton  v.  Smith,  1  Freem.  Ch.  231;  Freeman 
T.  Stewart,  41  Miss.  138;  Roach  v.  Brannon,  57  Miss.  490; 
Sehmidlapp  v.  Currie,  55  Miss.  597;  30  Am.  Rep.  530,  nor 
Hanover  Bank  v.  Klein,  64  Miss.  141,  60  Am.  Rep.  47,  was 
the  question  now  involved  presented  for  decision.  In  all  of 
them  the  nature  of  the  right  of  partnership  creditors  to  resort 
to  firm  assets  for  the  satisfaction  of  their  demand  was  con- 
sidered, and  the  decisions  in  the  cases  in  which  the  point  was 
involved  were  that  the  right,  being  a  derivative   one,  and, 
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resting  on  the  rights  of  the  partners,  had  been  lost  by  the 
waiver  of  the  partners,  under  the  circumstances  of  the  par- 
ticular cases.  The  question  involved  is  res  nova  in  this  state, 
and  we  deal  with  it  as  such.  The  authorities,  with  practical 
uniformity,  agree  that  the  right  of  partnership  creditors  to 
have  the  partnersliip  property  applied  to  the  payment  of 
partnership  debts  is  a  derivative  one,  resting  upon  the  equi- 
ties of  the  partners  as  between  each  other.  The  conflict  of 
decision  arises  with  the  question,  whether  the  partners  may, 
by  convention,  waive  their  rights  and  convert  the  joint  estate 
into  severalty,  thus  subjecting  it  to  the  debts  of  the  individ- 
ual members,  or,  by  direct  appropriation,  apply  the  joint 
estate  to  such  debts.  It  is  quite  generally  held  that  this  may 
be  done,  so  long  as  the  partnership  is  a  solvent  and  going 
concern.  Some  courts  seem  to  hold  tliat,  if  the  partnership, 
though  insolvent,  is  yet  engaged  in  the  prosecution  of  its 
business,  it  may  thus  deal  with  the  partnership  estate,  •"' 
and  others,  that  this  may  be  done  even  though  the  partner- 
ship is  insolvent,  contemplates  dissolution,  and  converts  the 
joint  into  separate  estates  for  the  purpose  of  applying  it  to 
the  individual  debts  of  its  members.  In  Case  v.  Beauregard, 
99  U.  S.  119,  the  individual  members  of  an  insolvent  firm  had 
applied  all  the  partnership  property  to  the  payment  of  their 
respective  individual  debts.  The  firm's  creditors  sought  to 
Bubject  it  to  their  demands,  but  relief  was  denied,  upon  the 
ground  that  the  right  of  firm  creditors  was  a  derivative  one, 
and  could  not  be  enforced,  except  so  long  as  the  partners 
themselves  retained  their  lien  upon  the  property.  Speaking 
on  the  precise  point,  the  court  said:  "The  bill,  it  is  true, 
charges  that  the  several  transfers  of  the  partners  were  illegal 
and  fraudulent,  without  specifying  wherein  the  fraud  con- 
sisted. The  charge  seems  to  be  only  a  legal  conclusion  from 
the  fact  that  some  of  the  transfers  were  made  for  the  pay- 
ment of  the  private  debts  of  the  assignors.  Conceding  such 
to  have  been  the  case,  it  was  a  fraud  upon  the  other  partners, 
if  a  fraud  at  all,  rather  than  upon  the  joint  creditors — a  fraud 
which  those  partners  could  waive,  and  which  was  subse- 
quently waived  by  the  act  of  fusion."  The  clear  effect  of 
this  decision  is,  that  it  is  not  a  fraud  upon  partnership  cred- 
itors for  an  insolvent  firm  to  devote  the  joint  estate  to  the 
payment  of  the  separate  debts  of  the  partners,  leaving  no 
provision  for  firm  creditors. 
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In  no  other  case  we  have  seen  has  the  question  been  pre- 
sented where  the  conversion  of  the  whole  assets  into  separate 
estates,  or  the  devotion  of  all  of  them  to  individual  debts,  was 
involved.  The  reasoning  of  other  courts,  however,  in  the  fol- 
lowing cases,  would  seem  to  conduct  to  the  same  conclusion 
as  that  reached  in  Case  y.  Beauregard,  99  U.  S.  119,  viz.: 
Sigler  v.  Knox  County  Bank,  8  Ohio  St.  511;  Ricev,  Barnard, 
20  Vt.  479;  50  Am.  Dec.  54;  Allen  v.  Center  Valley  Co.,  21 
Conn.  130;  54  Am.  Rep.  333;  Winslow  v.  Wallace,  116  Ind. 
317;  Purple  r,  Farrington,  119  Ind.  164;  Fletcher  y.  Sharpe, 
108  Ind.  276.  See,  also,  other  cases  probably  holding  to  the 
tBame  effect,  cited  in  notes  to  section  560  of  1  Bates  on  Partf- 
nership. 

•*®  But  the  decided  weight  of  authority  is  that,  while  the 
right  of  firm  creditors  to  go  against  the  firm  property  in  post- 
ponement of  the  right  of  the  creditors  of  the  individual 
members  is  a  derivative  right,  and  rests  on  the  right  of  the 
members  of  the  firm,  and  while  that  right  is  lost  by  the  bona 
fide  waiver  of  their  rights  by  the  partners,  it  is  not  lawful  for 
the  members  of  the  firm,  in  contemplation  of  insolvency,  to 
divert  the  firm  property,  and  apply  it  to  the  payment  of  the 
debts  of  the  individual  members,  or  to  convert  the  joint  es- 
tate into  estates  in  severalty,  to  prevent  its  being  subjected 
by  firm  creditors:  Ex  parte  Mayou,  4  De  Gex,  J.  &  S.  663;  Ek 
parte  Snowball,  L.  R.  7  Cas.  Ch.  534;  Cron  v.  Cron,  56  Mich. 
«;  Cribb  v.  Morse,  77  Wis.  322;  Willis  v.  Brenner,  60  Wis. 
622;  Menagh  v.  Whitwell,  52  N.  Y.  146;  11  Am.  Rep.  683; 
Phelps  V.  McNeely,  66  Mo.  554;  27  Am.  Rep.  378;  Reybum  v. 
Mitchell,  106  Mo.  365;  27  Am.  St.  Rep.  350;  Roop  v.  Herron^ 
15  Neb.  73;  Arnold  v.  Hagerman,  45  N.  J.  Eq.  186;  14  Am. 
St.  Rep.  712;  Darby  v.  Gilligan,  33  W.  Va.  246;  Shackleford 
V.  Shackleford,  32  Gratt.  481;  National  Bank  v.  Sprague,  21 
N.  J.  Eq.  530;  French  v.  Lovejoy,  12  N.  H.  458;  Flack  v. 
Charron,  29  Md.  311;  Clements  v.  Jessup,  36  N.  J.  Eq.  569; 
Elliot  V.  Stevens,  38  N.  H.  311;  Gallagher's  Appeal,  114  Pa. 
St.  353;  60  Am.  Rep.  350;  Patterson  v.  Seaton,  70  Iowa,  689; 
Parsons  on  Principles  of  Partnership,  sec.  106;  Bates  on 
Partnersliip,  sec.  563;  Jones  on  Mortgages,  sec.  120;  Beach 
on  Modern  Equity,  sees.  787,  788;  Horr  &  Wallace's  note  to 
Silk  T.  Prime,  11  Lead.  Cas.  Eq.,  pt.  1,  353.  The  principle 
controlling  in  these  cases  is  stated  with  precision  by  Judge 
Dixon,  delivering  the  opinion  of  the  court  in  Arnold  v.  Hagef' 
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man,  45  N.  J.  Eq.  186;  14  Am.  St.  Rep.  712.  We  quote  from 
that  opinion  at  large,  as  we  adopt  and  approve  the  reasoning 
of  the  court: 

"  In  equity  a  partnership  is,  for  some  purposes,  deemed  a 
single  entity.  Thus,  where  partnership  property  invested  in 
the  business  of  a  partnership  is  to  be  applied  by  a  court  of 
equity  to  the  payment  of  debts,  that  property  is  treated  as 
belonging,  not  to  the  persons  composing  the  firm,  but  to  a 
distinct  debtor,  the  partnership,  •'*  and  is  used,  first,  to 
liquidate  the  debts  contracted  in  the  business  of  that  debtor, 
and  only  the  surplus,  if  any,  is  surrendered  to  the  individual 
partners.  This  equitable  practice  rests  upon  the  presumed 
intentions  of  the  partners  themselves,  and  hence  is  primarily 
considered  as  their  equitable  right  against  each  other.  Con- 
sequently, since  the  decision  of  Lord  Eldon  in  Ex  parte  Ruf- 
fin,  6  Ves.  119,  it  has  been  generally  held  that  the  partners 
could  put  an  end  to  this  right,  and  that  if,  by  their  agreement, 
the  partnership  is  dissolved,  and  its  property  is  assigned  to 
one  of  their  number,  or  to  a  stranger,  as  his  own,  without 
reservation  of  the  right,  the  right  to  have  partnership  debts 

paid  out  of  that  property  is  extinct Growing  out  of 

this  right  of  partners  has  arisen  a  corresponding  equity  in 
partnership  creditors  to  have  their  debts  first  satisfied  out 
of  the  firm  property,  which  is  now  deemed  a  substantial  ele- 
ment of  their  demands.  Generally,  it  may  be  said  that  this 
equity  of  creditors  continues  only  so  long  as  the  right  of  the 
partners  against  each  other  subsists,  and  perishes  when  that 
terminates;  but  this  is  not  universally  true,  for  this  equity 
may  survive  the  right  to  which  it  is  ordinarily  attached.  In 
this  respect  it  resembles  the  claim  which  the  general  credit- 
ors of  an  individual  have  upon  his  property.  It  is  neither  an 
estate  nor  a  lien.  It  is,  ordinarily,  but  a  right  by  lawful  pro- 
cedure to  acquire  a  lien  during  the  ownership  of  the  debtor, 
yet,  under  certain  circumstances,  that  lien  may  be  acquired 
after  the  debtor's  ownership  has  ended.  This  results  from 
the  provisions  of  the  ancient  statute  for  the  prevention  of 
frauds  and  perjuries,  by  force  of  which,  when  a  person  has 
aliened  his  property  with  intent  to  hinder,  delay,  or  defraud 
his  creditors,  the  rights  of  those  creditors  remain  as  if  no 
alienation  had  taken  place,  except  against  the  claims  of 
bona  fide  purchasers,  for  good  consideration,  without  notice. 

"Equity  applies  tliis  statute  to  a  partnersliip,  its  property 
and  creditors,  just  as  it  would  in  the  case  of  an  individual; 
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and,  therefore,  while  it  is  generally  true  that  a  partnership 
may  defeat  •*•  the  equity  of  its  creditors  by  the  alienation 
of  its  property  and  consequent  extinguishment  of  the  right  of 
its  partners  inter  sese,  yet,  if  the  alienation  be  effected  with 
intent  to  hinder,  delay,  or  defraud  the  firm  creditors  by  de- 
feating their  equity,  the  claims  of  creditors  will  be  unim- 
paired, and  the  property  will  be  treated  as  partnership  assets, 
unless  it  shall  have  passed  into  the  hands  of  those  whom  tho 
statute  protects." 

In  Clements  v.  Jiessups,  36  N.  J.  Eq.  569,  it  was  said:  "Part- 
nership creditors  in  equity  have  an  inherent  priority  of  claim 
upon  partnership  property  over  individual  creditors,  and  a 
transfer  of  partnership  property  by  one  partner,  with  the  con- 
sent of  the  other  partners,  or  by  all  the  partners,  to  pay  indi- 
vidual debts,  is  fraudulent  and  void  as  to  firm  creditors,  unless 
the  firm  was  then  solvent,  and  had  sufficient  property  re- 
maining to  pay  the  partnership  debts." 

The  recognition  of  this  equity  in  favor  of  firm  creditors 
does  not  impair  any  proper  exercise  of  the  power  of  the  part- 
nership over  its  property  or  affairs,  nor  bring  within  the  con- 
trol of  a  court  of  equity  all  partnerships  which  are  insolvent 
in  fact,  or  in  a  condition  of  temporary  inability  to  meet  their 
obligations.  The  apprehension  of  this  result  seems  to  have 
been  influential  in  leading  the  court,  in  Siglerv.  Knox  County 
Bank,  8  Ohio  St.  511,  to  adopt  the  opposing  view;  but  the 
statute  against  fraudulent  conveyances  does  not  operate  to 
control  the  lawful  dominion  of  individuals,  tliough  insolvent, 
over  their  property,  nor  does  mere  insolvency  confer  jurisdic- 
tion upon  equity  to  take  charge  of  and  administer  their  es- 
tates; and  yet  it  cannot  be  denied  that  the  statute  does 
restrain  the  insolvent  from  disposing  of  his  estate  for  the  pur- 
pose of  withdrawing  it  from  liability  to  his  creditors.  Why 
should  a  different  rule  be  applied  to  an  aggregation  of  indi- 
viduals than  to  them  separately?  The  inquiry  must,  in 
either  case,  be  whether  the  purpose  and  effect  of  the  act  is 
lawful  or  forbidden.  If  lawful,  it  may  be  done  by  the  indi- 
vidual, or  by  a  firm;  if  unlawful,  the  act  is  equally  void  as 
to  the  creditor  injured,  whether  it  be  done  by  the  one  or  the 
•**  other;  but,  it  is  again  said,  that  it  cannot  be  a  fraud  for 
one  to  devote  whatever  right  or  property  he  has  to  the  pay- 
ment of  an  honest  debt.  This  is  true  if  one  devotes  his  own 
property  to  his  own  debts,  but  is  it  not  a  fraud  in  law  if  A 
appropriates  his  property  to  pay  B's  debts,  leaving  his  own 
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creditors  unpaid?  Take  the  case  at  bar.  Durfey  and  Ascher 
appropriate  one-half  of  their  joint  estate  to  pay  Ascher's 
debt.  Now,  if  this  was  all  that  had  been  done,  it  would  be 
manifest  that  the  creditors  of  Durfey  could  treat  the  convey- 
ance as  fraudulent,  because  it  would  have  been  a  clear  dona- 
tion by  Durfey  to  the  creditors  of  Ascher,  at  the  expense  of 
his  creditors,  he  being  insolvent.  But  it  is  said  that  Ascher, 
at  the  same  time,  conveyed  his  interest  in  the  other  half  of 
the  joint  estate  to  the  creditors  of  Durfey,  and  so  each  con- 
veyance became  a  consideration  of  the  other,  and  each  part- 
ner received  a  full  consideration  for  his  release  of  his  right  as 
a  partner.  The  reply  is  that  a  full  consideration  does  not 
make  a  contract,  otherwise  unlawful,  valid.  If  A  agrees  to 
do  one  unlawful  act  if  B  will  do  another,  of  what  avail  is  it 
that  each  will  reap  a  benefit  from  such  act  of  the  other? 
Durfey  had  a  right  to  have  the  partnership  property  applied 
to  the  partnership  debts,  and  Ascher  had  a  like  right.  While 
these  reciprocal  rights  existed,  they  were  of  value  as  property 
rights  of  the  debtors  to  a  certain  class  of  creditors — i.  e.,  firm 
creditors.  Now,  it  is  manifest,  that  for  the  very  purpose  of 
preventing  these  creditors  from  resorting  to  these  rights  for 
the  satisfaction  of  their  demands,  the  rights  themselves  were 
waived,  and  attempted  to  be  obliterated.  We  are  unable  to 
perceive  any  just  principle  upon  which  the  right  of  a  debtor 
can  be  recognized  to  thus  deal  with  his  estate  for  the  very 
purpose  of  obstructing  his  creditors. 

It  is  to  be  noted,  also,  that  neither  partner  could  mako 
a  cent  by  the  transaction.  Five  thousand  dollars'  worth 
of  property  will  pay  only  five  thousand  dollars  of  debts, 
whether  its  proceeds  be  applied  to  partnership  or  individual 
liabilities.  The  partners  would,  in  either  event,  after  the 
payment  of  debts  •**  of  either  class,  owe  precisely  the  same 
sums.  To  permit  the  consummation  of  the  scheme  would  be 
of  no  benefit  to  them.  Its  sole  effect  would  be  to  withdraw 
the  property  from  one  class  of  creditors,  who  had  created  the 
joint  estate,  had  given  credit  on  the  faith  of  it,  and  had  a 
right  to  resort  to  it,  and  to  permit  its  appropriation  to  an- 
other class,  who  dealt  with  the  individuals  composing  the 
firm  with  a  full  knowledge  that  all  they  could  get  out  of  the 
partnership  assets  was  what  remained  after  payment  of 
the  partnership  debts.  The  complainant  is  entitled  to  the 
relief  prayed  by  its  bill. 

The  decree  is  reversed  and  cause  remanded. 
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Partnership— Iksolvknot — Patmknt  of  Dbbts.— The  property  of  as 
inaolveat  partnership  must  be  applied  to  the  discharge  of  the  partnership 
ebligationa,  before  the  separate  creditors  of  either  party  ean  participate 
therein;  and  the  right  of  the  partnership  ereditors  to  have  the  partnership 
property  applied  to  the  satisfaction  of  the  partnership  debts  is  dependeul 
upon  the  equity  of  a  member  of  a  partnership  to  have  such  applicatio* 
made:  Monographic  note  to  Smith  v.  Smith,  43  Am.  St.  Rep.  371,  372,  oa 
the  rights  and  remedies  of  partnership  creditors.  Each  of  the  partners  has, 
in  the  absence  of  any  contract  or  other  transaction  waiving  it,  the  right  to 
bave  the  firm  property  applied  to  the  payment  of  the  firm  obligations:  Rob- 
inton  Bank  r.  MilUr,  153  111.  244;  46  Am.  St.  Rep.  883;  and  the  creditors 
•f  the  firm  are  for  many  purposes  deemed  subrogated  to  this  right  of  the 
partners,  and  therefore  entitled  to  inbist,  in  the  absence  of  a  waiver  of  that 
right  by  the  partners  themselves,  that  the  partnership  property  be  applied 
to  the  extinction  of  the  partnership  obligations,  before  it  shall  be  taken  for 
the  payment  of  the  debts  of  the  individual  partners,  or  either  of  them:  Note 
to  Smith  ▼.  Smith,  43  Am.  St.  Rep.  371.  In  equity,  partnership  assets  are 
first  applied  to  the  payment  of  the  partnership  liabilities:  Note  to  Smith  r. 
Smith,  43  Am.  St.  Rep.  371.  A  partner  baa  no  implied  authority  to  apply 
the  property  of  the  firm  to  the  satisfaction  of  other  than  firm  obligations, 
and  hence  is  not  justified  in  making  a  payment  of  his  individual  debts  oat 
of  the  firm  funds,  or  by  a  transfer  of  the  firm  property:  Note  to  Smith  r. 
Smith,  4S  Am.  St.  Rep.  374. 


Shinolbub  V.  Western  Union  Telegraph  Co. 

[72  Mississippi,  1030.] 

▲  TcLBOitAFH  CoifPAMT,  as  a  transmitter  of  intelligence,  is  not  an  agent 
either  for  the  sender  or  sendee  of  messages,  but  is  an  independent  prin> 
cipal,  owing  a  public  duty. 

A  Telkobaph  Comfamt,  as  a  transmitter  of  intelligence,  is  liable  as  prin- 
cipal to  the  sender  of  a  message  in  contract  or  in  tort,  but  to  the  sendee 
only  in  tort. 

Tklkgrafh  Companies — Altkration  or  Messaos.— If  a  telegram  is  ma. 
terially  altered  in  transmission  the  sendee  cannot  hold  the  sender  to  its 
terms. 

Tbleqraph  Companies— Mistake  ik  Message- Effect  of  Voutntabt 
Payment  after  Knowledge  of  Error. — If  a  broker  is  directed  by 
telegraph  to  sell  cotton  for  the  sender  of  the  message,  on  the  latter's 
account,  at  a  designated  price,  and  the  company  makes  a  mistake  ia 
aending  the  telegram,  whereby  the  sendee  contracts  to  sell  for  a  less 
price,  the  sender  ia  under  no  obligation  to  deliver  the  cotton;  but,  if  he 
does  so,  constrained  by  a  desire  to  maintain  his  business  credit,  or  other 
reasons,  he  cannot  recover  of  the  telegraph  company,  for  his  payment  of 
the  loss  ia  purely  voluntary  and  gratuitous. 

Action  by  Shingleur  <fe  Co.  against  the  Western  Union 
Telegraph  Company,  to  recover  for  loss  sustained  through  the 
delivery  of  an  altered  message.  Plaintiffs  were  cotton  buyers 
ifi  Jackson,  MissiBsippi,  and  had  five  hundred  bales  of  cottoa 
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to  sell.  They  sent,  by  the  defendant,  a  cipher  dispatch  to 
Appleton,  Dickson  &  Co.,  Boston,  Massachusetts,  directing 
them  to  sell  five  hundred  bales  of  cotton  at  eight  and  one- 
half  cents  per  pound.  In  the  transmission  a  word  was  altered, 
80  that,  as  delivered,  the  message  directed  a  sale  at  eight  and 
five-sixteenths  cents  per  pound.  The  sendees  were  brokers, 
and  correspondents  of  the  plaintiflfs,  acting  as  undisclosed 
principals.  Upon  receipt  of  the  telegram  they  sold  the  cotton 
at  eight  and  five-sixteenths  cents.  The  contract  was  admitted 
to  be  that  of  the  plaintiflfs.  The  plaintifiFs  were  immediately 
notified  of  the  sale,  and  the  error  was  detected,  but  it  was  too 
late  for  Appleton,  Dickson  &  Co.  to  withdraw  from  the  sale, 
as  sale  notes  had  been  given  to  the  purchaser.  Shingleur  & 
Co.,  after  notice  of  the  error,  delivered  the  cotton  to  prevent 
an  injury  to  their  credit.  It  was  agreed  that  the  loss  sus- 
tained by  the  plaintiff's  was  four  hundred  and  seventy  dol- 
lars, and  that  this  was  the  measure  of  damages  if  the  plaintififa 
were  entitled  to  recover.  There  was  a  judgment  for  the  de- 
fendant, and  the  plaintiffs  appealed. 

Calhoon  <k  Green,  for  the  appellants. 

Mayes  &  Harris^  for  the  appellee. 

1033  Whitfield,  J.  The  first  contention  of  appellee  is, 
that  the  sender  does  not  make  the  telegraph  company  his 
agent  in  such  sense  that  it  renders  him  liable  to  the  sendee 
in  case  an  altered  message  is  delivered  to  the  sendee.  The 
negative  of  this  proposition  is  maintained  by  the  English 
courts,  which  hold  that  the  liability  of  the  telegraph  com- 
pany arises  entirely  out  of  contract,  and  hence  that  the 
sendee,  not  being  in  privity  with  the  company,  can  never  sue 
the  company:  Playford  v.  United  Kingdom  etc.  Tel.  Co.,  L.  R. 
4  Q.  B.  706,  Allen's  Telegraph  Cases,  437;  Henkel  v.  Pape, 
L.  R.  6  Ex.  7,  Allen's  Telegraph  Cases,  567.  This  view  is 
also  urged  with  great  clearness  and  power  in  Gray  on  Tele- 
graphs, **'*  sees.  78,  104  et  seq.,  and  in  Bigelow  on  Torts, 
621-626;  but  the  strongest  reasoning  in  support  of  this  view 
which  we  have  found  in  any  case,  English  or  American,  is  in 
Pepper  v.  Telegraph  Co.,  87  Tenn.  554,  10  Am.  St.  Rep.  699, 
decided  in  1889.  This  case  contains  an  exhaustive  review  of 
the  authorities,  and  holds  that  the  minds  of  the  parties  in 
case  of  an  altered  message  have  never  met,  and  that  neither 
can  be  bound  to  the  other,  unless  the  telegraph  company  is 
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the  agont  of  the  sendee,  and  this  is  repudiated  on  principle 
and  authority.  The  English  view,  in  so  far  as  it  predicates 
the  right  of  the  sendee  to  sue  on  contract  alone,  leads  to  one 
very  manifestly  unjust  result,  to  wit,  that  since  the  sendee 
cannot  sue  the  company  (as  held  in  Playford  v.  United  King^ 
dom  etc.  Tel.  Co.,  L.  R.  4  Q.  B.  706)  nor  the  sender  (as  held 
in  Henkel  v.  Pape,  L.  R.  6  Ex.  7),  he  is  remediless. 

According  to  wliat  is  called  the  American  doctrine  (Gray 
on  Telegraplis,  sec.  104,  note  3;  Thompson  on  Electricity,  sec. 
426),  the  affirmative  of  the  proposition  under  discussion  is 
maintained,  representativt  among  the  cases  so  holding  being 
Ro8e  V.  United  States  Tel.  Co.,  3  Abb.  Pr.,  N.  S.,  408,  Allen's 
Telegraph  Cases,  337,  in  which  case  the  principal  was  dis- 
closed and  the  agent  not  bound.  In  De  Rutte  v.  New  York  etc. 
Tel.  Co.,  30  How.  Pr.  403,  it  was  held  that  the  party  inter- 
ested in  the  dispatch,  whether  sender  or  sendee,  was  the  one 
who  really  contracted  with  the  company,  and  that  such  per- 
son could  sue  in  contract.  In  New  York  etc.  Tel.  Co.  v.  Dry- 
burg,  35  Pa.  St.  298,  78  Am.  Dec.  338,  the  supreme  court  held 
that  the  company  was  the  agent  of  both  sender  and  sendee 
upon  very  unsatisfactory  reasoning,  and  hence  either  can 
sue  in  contract. 

Turning  from  this  view  of  the  right  of  the  sendee  to 
cue  the  company  in  contract,  and  putting  the  right  to  sue 
on  the  ground  that,  in  case  of  delivery  of  an  altered  mes- 
sage upon  which  the  sendee  has  acted  to  his  damage,  the 
sendee's  right  to  sue  is  in  tort  for  the  injury  to  him,  the 
wrong  and  the  consequent  damage,  we  find  this  view  clearly 
and  universally  upheld  by  the  American  authorities:  Gray 
on  Telegraphs,  sec.  78;  Thompson  on  Electricity,  sees.  427, 
428,  430,  448;  New  York  etc.  Tel.  Co.  v.  Dryburg,  35  Pa. 
*®'»  St.  298;  78  Am.  Dec.  338,  Shars wood's  opinion;  Ros'a 
case,  3  Abb.  Pr.,  N.  S.,  408;  Allen's  Telegraph  Cases,  340; 
Bigelow  on  Torts,  614,  et  seq. ;  Pepper  v.  Telegraph  Co.,  87 
Tenn.  554;  10  Am.  St.  Rep.  699;  Western  Union  Tel.  Co.  v. 
Dubois,  128  111.  248;  15  Am.  St.  Rep.  109.  Rose's  case,  3 
Abb.  Pr.,  N.  S.,  408,  Allen's  Telegraph  Cases,  340,  in  so  far  as 
it  held  that  the  sendee  could  not  sue  in  that  case,  because 
the  principal  was  the  injured  party  and  could  himself  alone 
sue,  is  said  by  Mr.  Gray  (Gray  on  Telegraphs,  sec.  78)  to 
be  open  to  criticism,  and  held  unsound  on  that  ground  by 
other  authorities.  Mr.  Thompson  suggests  (Thompson  on 
Electricity,  sec.  424)  as  an  additional  reason  why  the  sendee 
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ehould  be  allowed  to  sue,  the  consideration  that  the  sender 
might,  in  a  given  case,  be  insolvent,  and  in  section  427  puta 
the  matter  on  the  best  ground.  He  Fays:  "The  true  view, 
which  seems  to  sustain  the  right  of  action  in  the  receiver  of 
the  message,  or  in  the  person  addressed,  where  it  is  not  de- 
livered, is  one  which  elevates  the  question  above  the  plane  of 
mere  privity  of  contract,  and  places  it  where  it  belongs — 
upon  the  public  duty  which  the  telegraph  company  owes  to 
any  person  beneficially  interested  in  the  message,  whether 
the  sender,  or  his  principal  where  he  is  agent,  or  the  re- 
ceiver, or  his  principal  where  he  is  agent."  This  is  the 
doctrine  of  this  court  in  Western  Union  Tel.  Co.  v.  Allen,  66 
Miss.  549.  This  review  of  the  authorities  will  sufficiently 
indicate  how  the  courts,  in  dealing  with  this  purely  modern 
agency,  have  been  groping  their  way  in  their  search  for  the 
true  ground  of  liability,  uselessly  conjuring  up  analogies 
that  do  not  exist,  and  misled  by  the  apparent  applicability 
of  the  doctrines  of  agency  as  existing  between  private  indi- 
viduals. The  view  last  above  given  discards  absolutely  the 
doctrine  of  agency,  as  applied  between  private  individuals, 
as  suiting  the  case  of  the  liability  of  a  telegraph  company  to 
sendee  or  to  sender.  It  treats  the  telegraph  company  as  an 
institution  sui  generis,  a  system  unto  itself,  an  independent 
transmitter  of  intelligence,  an  independent  contractor,  or  (as 
Mr.  Bigelow  and  Judge  Sharswood  most  simply  and  best  put 
it)  as  an  independent  principal.  It  is  liable  to  the  sendee  in 
tort  alone,  as  principal;  it  is  liable  to  the  sender  in  contract 
or  in  tort,  as  principal.  It  is  not  liable  to  either  as  agent  in 
any  proper  sense:  Western  Union  Tel.  Co.  v.  Brown,  108  Ind. 
638;  14  Am.  &  Eng.  *«»«  Corp.  Cas.  147;  Western  Union 
Tel.  Co.  V.  Hope,  11  111.  App.  289,  and  authorities  cited. 
"Whether  the  agency  is  special  or  general,  the  authority 
delegated  governs  in  all  questions  arising  between  the  prin- 
cipal and  his  agent  out  of  the  agency.  Whether  the  agency 
is  general  or  special,  a  principal  is  responsible  to  a  third  per- 
son dealing  bona  fide  with  his  agent,  either  when  the  agent 
acta  within  the  scope  of  the  authority  actually  conferred  upon 
him  by  the  principal,  or  when  the  agent  acts  within  the  scope 
of  the  authority  which  he  has  been  held  out  by  the  principal 
as  possessing.  But,  whether  the  agency  is  general  or  special, 
a  principal  is  not  responsible  to  a  third  person  dealing  with 
his  agent,  where  that  agent  acts  beyond  the  scope  of  both 
these  authorities It  is  clear  that  a  telegraph  company 
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is  actually  authorized  by  its  employer  to  communicate  a  cer- 
tain message,  and  a  certain  message  only.  It  is  also  clear 
that  it  is  not  held  out  by  him  as  possessing  an  authority  to 
communicate  any  as  distinguished  from  a  certain  message. 
The  delivery,  therefore,  of  an  altered  message  is  the  delivery 
of  a  message  which  the  company,  neither  as  general  nor 
special  agent,  had,  or  was  held  out  as  having,  any  authority 
to  deliver;  and  the  liability  to  the  sender  is  that  of  an  inde- 
pendent principal.  It  is  perfectly  obvious  that  the  company 
is  not  the  servant  of  the  sender — the  sender  has  no  author- 
ity to  control  the  company  as  to  the  manner  in  which  it  does 
the  act":  Gray  on  Telegraphs,  sec.  104,  et  seq.  The  steady 
growth  of  this  view  is  shown  by  the  statutes  of  all  the  states, 
imposing  upon  the  company  the  duty  of  receiving  and  send- 
ing messages  for  all  persons,  with  the  various  regulating  pro- 
visions embraced  in  these  statutes,  thus  making  what  had 
been,  prior  to  such  statutes,  merely  the  duty  implied  by  tho 
law  from  the  peculiar  nature  of  the  business  of  telegraphy, 
after  such  statutes  a  statutable  public  duty.  And  now  w« 
have  gone  the  further  and  completer  step  indicated  in  sec- 
tion 195  of  the  constitution  of  1890,  all  which  enforces  the 
justness  of  the  declaration  in  Western  Union  Tel.  Co.  v.  Allen^ 
66  Miss.  555:  "  The  courts  then  [in  the  early  history  of  the 
English  law,  *®"^  dealing  with  common  carriers],  as  now, 
conscious  of  the  needs  of  the  public,  expanded  the  princi- 
ples of  the  law,  fitted  them  to  the  exigencies  of  the  occasion, 
and  imposed  a  degree  of  liability  unknown  to  other  contract 
relations,  but  required  for  the  safety  and  protection  of  the 
public." 

It  is  also  true  that  the  sender  may  sue  the  company  in  tort 
as  well  as  in  contract,  in  the  case  of  an  altered  message.  Mr. 
Cooley  says:  "  In  many  cases  an  action  as  for  a  tort,  or  aa 
action  as  for  a  breach  of  contract,  may  be  brought  by  the 
same  party  on  the  same  state  of  facts":  Cooley  on  Torts,  103, 
104.  So  Mr.  Bigelow  says:  *'  The  fact  that  a  contract  existed, 
and  was  broken  at  the  same  time,  and  by  the  same  act  or 
omission,  by  which  the  plaintiff's  cause  of  action  arose,  is 
only  one  of  the  accidents  of  the  situation.  The  defendant 
owed,  in  respect  of  the  same  thing,  two  distinct  duties — one 
of  a  special  character  to  the  party  with  whom  he  contracted, 

and  one  of  a  general  character  to  others The  duty, 

therefore,  does  not  grow  out  of  the  contract,  but  exists  before 
and  independently  of  it."    Again:  "  What  does  it  mean  whea 
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it  is  said  that  even  this  contractee  (appellant  answering  to 
the  contractee)  may  sue  in  tort  or  in  contract  for  his  dam- 
ages? Certainly,  nothing,  unless  that  the  original  duty 
which  the  defendant,  before  the  contract,  owed  to  all  alike^ 
still  survives,  even  toward  his  contractee."  And  without 
prolonging  this  opinion  on  this  point,  it  is  sufficient  to  refer 
to  Bigelow  on  Torts,  586,  587,  614,  617,  and  to  the  elaborate 
discussion  in  Rich  v.  New  York  Cent.  etc.  R.  R.  Co.,  87  N.  Y. 
382. 

But  whether  looked  at  in  the  light  of  contract  or  of  tort, 
plaintiflfs'  case  comes  inevitably  to  this:  That  plaintiffs,  at  a 
time  when  they  knew  fully  of  the  mistake  in  the  telegram, 
and  when  they  could  have  delivered  or  refused  to  deliver  the 
cotton,  and  when — the  minds  of  plaintiffs  and  of  Appleton, 
Dixon  &  Co.  never  having  met,  and  there  being,  as  to  this 
sale,  no  contract  made  between  them,  plaintiffs  being,  there- 
fore, under  no  legal  liability  to  deliver  the  cotton — neverthe- 
less, acting  on  the  sentiment  *®'®  that  they  would  themselves 
protect  their  agent  (already  fully  protected  by  the  liability 
in  tort  of  the  company  to  such  agent),  and  maintain  their 
business  credit,  did  deliver  the  cotton  anyhow,  and,  having 
done  so,  now  seek  to  hold  the  company.  Can  the  action  be 
maintained? 

The  only  case  holding  that  the  action  can  be  maintained, 
80  far  as  our  research  has  gone,  is  Western  Union  Tel.  Co.  v. 
Shotter,  71  Ga.  760.  The  facts  in  this  case  are  identical  with 
those  in  Pepper  v.  Telegraph  Co.,  87  Tenn.  554,  10  Am.  St. 
Rep.  699,  where  the  court,  after  an  elaborate  review  of  the 
American  authorities,  say:  "As  already  stated,  Mr.  Gray 
not  only  shows  that,  upon  principle,  the  English  holding  is 
correct,  but  while  listing  the  cases  above  cited  as  indicating 
a  contrary  view,  states  that  most  of  them  are  dicta.  There 
is  but  one  case  referred  to  by  him  which  directly  adjudges 
that  the  sender  of  a  telegram  is  bound  to  the  receiver  by  the 
terms  of  the  message  as  negligently  altered  by  the  company. 
That  is  the  case  of  Western  Union  Tel.  Co.  v.  Shotter^  71  Ga. 
760.  With  great  respect  for  the  high  character  of  that  learned 
tribunal,  we  cannot  approve  the  line  of  reasoning  pursued  or 
the  conclusion  reached.  The  learned  judge  places  his  con- 
clusion, in  part,  on  the  fact  that  in  England  the  government 
has  charge  of  the  telegraph  lines,  and  upon  the  idea  that  a 
merchant  or  business  man  would  lose  all  credit  and  commer- 
cial standing  were  he  to  refuse  to  make  good  to  his  corre- 
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epondent  the  contract  contained  in  his  message  as  delivered. 
We  cannot  see  liow  the  fact  of  governmental  charge  of  the 
telegraph  system  can  make  any  diflference,  for  in  this  coun- 
try the  sender  is  as  impotent  to  control  and  direct  the  move- 
ments and  conduct  of  the  telegraph  company  as  if  it  were 
under  the  government;  nor  can  we  see  how  the  commercial 
standing  of  the  sender  who  remits  his  correspondent  to  hia 
recourse  on  the  telegraph  company  for  such  injury  as  tn&j 
result  from  the  erroneous  message,  can  be  affected." 

So  the  case  of  Harrison  v.  Western  Union  Tel.  Co.,  10  Am. 
&  Eng.  Corp.  Cas.  600,  is  a  case  directly  in  point  and  stronger 
in  its  facts  for  plaintiff  **"*  than  this  case.  These  plaintiffs, 
in  Texas,  wired  Latham,  Alexander  &  Co.,  in  New  York,  to 
purchase  one  hundred  bales  of  cotton.  As  delivered,  the 
telegram  directed  them  to  sell  one  hundred  bales.  Latham, 
Alexander  &  Co.  sold,  without  plaintiffs  knowing  anything 
of  the  error,  and  a  loss  resulted  to  plaintiffs  of  one  hundred 
and  twenty-nine  dollars  and  fifty  cents,  which,  later,  on 
settlement  with  Latham,  Alexander  &  Co.,  plaintiffs  paid, 
claiming  they  were  compelled  to  pay.  The  court  say:  "The 
mistake  which  occasioned  the  loss  was  a  mistake  of  the  tele- 
graph company,  and  not  of  the  plaintiffs,  and  plaintiffs  were 
not  bound  to  pay  or  make  good  said  loss  to  Latham,  Alex- 
ander &  Co.,  and,  if  they  made  such  payment,  were  not 
responsible  or  liable  therefor,  and  could  not  hold  the  com- 
pany liable  over  to  them  for  repayment."  This,  too,  in  a 
case  where  the  loss  had  been  sustained  without  knowledge 
on  plaintiffs'  part  of  the  error.  To  the  same  effect  are  Henkel 
V.  Papg,  L.  R.  6  Ex.  7,  Allen's  Telegraph  Cases,  567,  and 
Verdinv.  Robertson,  10  Ct.  of  Sess.  Cas.  (3d  series),  35,  Allen's 
Telegraph  Cases,  697.  It  is  not  necessary  to  go  so  far,  and 
we  express  no  opinion  as  to  what  would  be  the  law  had 
plaintiffs  here  not  known,  before  they  acted,  all  about  the 
mistake.  In  Pepper  v.  Telegraph  Co.,  87  Tenn.  554,  10  Am. 
St.  Rep.  699,  and  Western  Union  Tel.  Co.  v.  Shotler,  71  Ga. 
760,  the  goods  had  been  shipped  to  the  place  of  residence  of 
the  sendee,  and  loss,  to  some  extent,  was  inevitable  to  the 
sender.  As  held  in  Pepper  v.  Telegraph  Co.,  87  Tenn.  554,  10 
Am.  St.  Rep.  699,  it  was  the  plaintiff's  duty,  in  view  of  all 
the  circumstances,  to  make  the  loss  as  small  as  possible,  and 
that  he  could  then  recover  for  such  loss,  as  being  himself  to 
that  extent — a  loss  thus  legally  sustained — the  injured  party. 
Mr.  Gray  correctly  remarks  (Gray  on  Telegraphs,  185,  note 
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1)  that  Western  Union  Tel  Co.  v.  Shotter,  71  Ga.  760,  put 
the  liability  upon  "a  moral  and  not  a  legal  ground."  Here, 
appellants  had  shipped  no  goods,  had  incurred  no  legal  lia- 
bility, had  merely  to  refuse  to  comply  with  the  terms  of  a 
contract  they  had  never  made,  and  remit  Appleton,  Dixon  <fe 
Co.  to  their  adequate  remedy  against  the  company.  Their 
payment  was  voluntary  and  gratuitous,  and  cannot,  on  any 
sound  or  just  principle,  create  for  them  a  cause  of  action 
where  none  existed  prior  to  such  voluntary  payment. 

1040  'pjjg  declaration  in  this  case  recognizes  the  fact  that 
plaintiffs  would  have  to  be  legally  bound  to  Appleton,  Dixon 
&  Co.,  and  alleges  that  plaintiffs  were  so  bound.  Shingleur, 
in  his  testimony,  says:  "There  was  no  agreement  that  they 
[Appleton,  Dixon  &  Co.]  could,  or  could  not,  enforce  a  con- 
tract with  us  to  deliver  cotton,  where  there  was  a  mistake  in 
a  telegram.  That  is  a  mere  business  obligation,  and  we  had 
to  fulfill  or  lose  our  credit.  It  was  a  moral  sentiment.  It 
was  to  our  interest  to  do  it." 

Under  the  view  we  have  taken,  it  becomes  unnecessary  to 
consider  the  stipulations  in  the  telegram,  or  section  195  of 
the  constitution.     The  judgment  is  affirmed. 

Cooper,  C.  J.,  dissents.     

Telegraph  Companies. — It  has  been  held  that  a  telegraph  company  la 
an  agent  of  the  sendee  of  a  message  as  well  as  of  the  sender:  Neio  York  etc. 
Tel.  Co.  V.  Dn/fntrg,  35  Pa.  St.  298;  78  Am.  Dec.  338;  but  the  prevailing 
vieir  is  that  the  occupation  of  such  a  company  is  one  of  a  public  nature: 
Alexander  v.  YVesletn  Union  Tel.  Co.,  66  Miss.  161;  14  Am.  St.  Rep.  556. 
It  undertakes  to  serve  the  public,  and  must  perform  its  duties  and  comply 
with  its  contracts  in  good  faith,  and  its  failure  to  discharge  its  functions 
with  reasonable  care  renders  it  liable  in  damages  for  losses  and  injuries  that 
may  be  traced  directly  or  with  reasonable  certainty  to  its  negligence:  Alex- 
ander V.  Western  Union  Tel.  Co.,  66  Miss.  161;  14  Am.  St.  Rep.  556;  note 
to  Wextern  Union  Tel.  Co.  v,  Blanchard,  45  Am.  Rep.  487.  There  is  no  mo- 
tive or  opportunity  for  a  telegraph  company  to  make  errors  or  mistakes. 
It  must  follow  copy,  and  send  the  very  message  it  is  directed  to  send: 
New  York  etc.  Tel.  Co  v.  Drylmrg,  35  Pa.  St.  298;  78  Am.  Dec.  338.  If  it 
negligently  makes  a  mistake  or  error,  and  sends  an  altered  message,  it  is 
liable  to  both  sender  and  sendee  for  the  damages  occasioned:  See  mono- 
graphic note  to  Birnry  v.  New  York  etc.  Td.  Co.,  81  Am.  Dec.  615,  on  tele- 
graph companies;  We.ilern  Union  Tel.  Co.  v.  Rountree,  92  Ga.  611;  44  Am. 
St.  Rep.  93;  Baldwin  v.  Western  Union  Tel.  Co.,  93  Ga.  692;  44  Am.  St.  Rep. 

194;  New  York  etc.  Tel.  Co.  v.  Dri/bnrg,  35  Pa.  St.  298;  78  Am.  Dec.  338; 

HWcm  Union  Tel.  Co.  v.  Eds«ll.  74  Tex.  329;  15  Am.  St.  Rep.  835;  Young 
T.  Western  Union  Tel.  Co.,  107  N.  C.  370;  22  Am,  St.  Rep.  883;  Western 
Union  Tel.  Co.  v.  Hyer,  22  Fla.  637;  1  Am.  St.  Rep.  222;  Kemp  v.  We$ter» 
Union  TeL  Co.,  28  Neb.  661;  26  Am.  St  Rep.  363. 
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If,  however,  no  contract  relation  exists  between  the  sendee  anJ  the  com- 
pany,  his  remedy  is  an  action  in  tort,  in  which  he  may  recover  damages  for 
the  careless  or  negligent  transmission  of  a  dispatch:  Western  Union  TeL  Co. 
r.  Dubois,  128  111.  243;  15  Am.  St.  Rep.  109.  As  between  the  sender  and 
an  innocent  sendee,  all  losses  caused  by  errors  or  mistakes  in  transmission 
must  be  bortie  by  the  sender,  but  he  may  recover  his  loss  from  the  com- 
pany:  Ayer  v.  WesUm  Union  Tel.  Co.,  79  Me.  493;  1  Am.  St.  Rep.  35.3. 
The  company  has  no  authority  or  agency  either  from  the  sender  or  sendee 
to  make,  modify,  or  alter  any  agreement  or  proposition  to  buy  or  sell  con- 
tained  iu  the  message,  or  to  bind  a  persuu  sending  or  receiving  it:  Pegram 
T.  treatem  Union  Tel.  Co.,  100  N.  0.  28;  6  Am.  St.  Rep.  557.  Hence,  the 
mere  fact  of  employing  the  company  to  send  a  message  does  not  make  it 
the  agent  of  the  sender  so  as  to  bind  him  upon  a  telegram  negligently  altered 
in  the  transmission.  The  sender  is  bound  by  the  contents  of  the  telegram 
as  received,  only  so  far  as  it  is  a  faithful  reproduction  of  what  is  sent:  Pep- 
per V.  Telegraph  Co.,  87  Tenn.  654;  10  Am.  St.  Rep.  699.  The  negligence 
of  the  company  in  delivering  a  changed  telegram  cannot  be  attributed  to 
the  sendee,  who  acts  npon  its  direction,  when  there  is  nothing  in  the  mes- 
sage,  as  received,  to  suggest  a  doubt  as  to  its  accuracy:  Western  Union  TeL 
Co.  V.  Edsall,  74  Tex.  329;  15  Am.  St.  Rep.  835. 

MoM£T  VoLUNTARiLT  Paid,  with  fuU  knowledge  of  all  the  facts,  although 
no  obligation  to  make  such  payment  existed,  cannot  be  recovered  back: 
Baltimore  etc  R.  R.  Co.  v.  Faunce,  6  Gill,  68;  46  Am.  Deo.  655;  City  qfOam^ 
den  T.  Oreen,  54  N.  J.  L.  591;  33  Am.  St.  Rep.  686,  and  note. 
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Mull  ALLY  v.  Greenwood. 

[127  Missotmi,  138.] 

BviDKNOX — ^Truth  0»  FOB  JuRT. — If  the  defendant  testifies  thai  certain 
statements  have  been  made  by  plaintiff,  the  jury  may  determine  their 
truth,  although  they  are  not  denied  by  plaintiff,  his  attention  not  bar- 
ing been  called  to  them  while  testifying. 

Landlord  and  Tenant — Satisfactort  Lease. — Under  a  contract  to  pay 
a  commission  to  an  agent  for  obtaining  a  "satisfactory  lease,"  the  land> 
lord  cannot  arbitrarily  refuse  to  accept  the  lease  negotiated. 

Campbell  &  Ryan,  for  the  appellants. 

C.  H.  Krum  and  C.  M.  Napton,  for  the  respondent. 

»*•  Burgess,  J.  On  the  20th  of  October,  1892,  defendants, 
Moses  M.  and  Moses  Greenwood,  Jr.,  were  partners,  doing  a 
real  estate  business  in  the  city  of  St.  Louis  ***  under  the 
name  of  Greenwood  &  Co.,  and  on  that  day  they  made  a 
proposition,  in  writing,  to  plaintiff,  that  if  he  would  negotiate 
a  satisfactory  lease  for  ninety-nine  years  on  the  southwest 
corner  of  Sixth  and  Chestnut  streets,  when  the  same  was 
duly  executed  they  would  pay  him  for  such  services  the  sum 
of  five  thousand  dollars. 

On  the  day  following,  plaintiff,  having  procured  a  pur- 
chaser for  the  leasehold,  went  to  the  office  of  defendants,  so 
informed  them,  and  asked  them  to  reduce  their  proposition 
to  writing,  as  the  party  with  whom  he  had  contracted  for  the 
lease  desired  it.  Defendants  then  wrote  out  and  signed  the 
following: 

(613) 
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"October  19,  1892. 
"Joseph  J.  Mullally,  Esq.,  City, 

"  Dear  Sir:  We  are  prepared  to  lease  to  you  the  southwest 
corner  of  Sixth  and  Chestnut  streets,  one  hundred  and  twenty- 
seven  and  one-half  feet  on  Chestnut  street  by  forty-eight  feet 
on  Sixth  street,  bounded  on  the  west  by  &  private  alley  fif- 
teen feet  wide,  on  the  following  conditions,  namely:  Annual 
rental  of  seven  thousand  dollars,  payable  quarterly  in  ad- 
vance, lessee  to  pay  the  taxes;  term  of  lease,  ninety-nine 
years;  building  to  cost  at  least  seventy-five  thousand  dollars, 
to  be  built  within  four  years,  and  until  such  building  is 
erected,  lessee  to  give  satisfactory  bond  for  the  rental  until 
the  building  is  erected;  lease  to  contain  the  usual  covenants 
in  such  leases.  This  proposition  subject  to  withdrawal  at 
any  time,  without  notice. 

"Yours  truly,  Greenwood  &  Co.** 

Plaintiff  then  closed  the  contract  for  the  lease  according 
to  defendants'  proposition,  received  a  payment  of  five  hun- 
dred dollars  on  it,  and  so  informed  defendants,  but  they 
refused  to  close  the  contract  or  to  perfect  the  lease.  Plaintiff 
having  complied  with  the  contract,  as  he  alleged,  brought 
this  suit  for  the  five  thousand  dollars  which  he  claims  is  due 
him  on  the  contract. 

***  Defendants  in  their  answer  admitted  the  partnership, 
but  denied  all  other  allegations  in  the  petition.  The  answer 
then  alleged  that,  at  the  time  the  memorandum  sued  upon 
was  signed  and  delivered,  plaintiff  was  informed  and  well 
understood  that  defendants  were  acting  with  respect  thereto 
for  other  persons  interested  in  said  property,  viz.,  one  Otto 
L.  Mersman,  and  that  before  any  lease  of  said  property  nego- 
tiated by  plaintiff  would  be  satisfactory,  it  was  necessary  first 
to  submit  the  same  to  said  Mersman  for  his  approval,  and 
unless  it  was  satisfactory  to  him  it  would  be  unsatisfactory 
to  defendants,  and  must  be  rejected.  That  plaintiff  never 
negotiated  any  lease  for  said  property  satisfactory  to  either 
of  defendants,  or  to  said  Mersman,  and  that  they  are  not  in- 
debted to  him  in  any  amount.  Plaintiff  replied  denying  all 
new  matter  contained  in  the  answer. 

There  was  a  verdict  and  judgment  in  favor  of  plaintiff  for 
five  thousand  one  hundred  and  one  dollars  and  sixty-six  and 
two-thirds  cents,  and  defendants  appealed.  The  evidence  on 
the  part  of  plaintiff  showed  that,  when  he  reported  to  defend- 
ants that  he  had  made  a  contract  for  the  lease,  as  proposed 
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by  them,  to  S.  F.  Scott  and  others,  and  had  received  in  part 
payment  therefor  Scott's  check  for  the  sum  of  five  hundred 
dollars,  which  he  then  indorsed  to  them,  defendant  Mosea 
Greenwood,  Jr.,  told  him  to  write  out  whatever  kind  of  receipt 
he  wanted,  and  he  then  wrote  the  following: 

"  St.  Lours,  October  21,  1892. 
•'Received  of  S.  F.  Scott  and  others  the  sum  of  five  hun- 
dred dollars  ($500)  on  account  of  first  quarter's  payment  on 
ninety-nine  year  lease  of  parcel  of  ground  on  the  southwest 
corner  of  Sixth  street  by  one  hundred  and  twenty-seven  feet 
six  inches  on  Chestnut  street  to  a  private  alley,  said  lease 
to  date  from  January  1,  1893,  and  balance  of  money  to  be 
paid  as  soon  as  satisfactory  lease  and  bond  is  made  by  both 
parties,  as  per  Greenwood  **'  &  Co.'s  letter  to  Joseph  J. 
Mullally  of  October  19,  1892." 

Which  Greenwood  looked  over  and  said,  "I  guess  that 
it  is  all  right."  But  defendants  did  not  sign  the  receipt, 
and  refused  to  receive  the  check,  which  was  good  for  the 
amount  for  which  it  called.  As  to  what  occurred  at  the  time 
of  this  conversation  between  plaintiff  and  Moses  Greenwood, 
Jr.,  he.  Greenwood,  testified  that  he  refused  to  accept  the 
check  of  Scott,  and  told  plaintiff  that  he  could  not  do  to  until 
he  saw  Mersman,  who  was  interested  in  the  property;  that 
he  never  agreed  that  the  lease  should  begin  from  the  1st  of 
January,  1893,  but  stated  to  plaintiff  that  he  had  no  author- 
ity to  make  that  change,  and  that  Scott's  name  would  not 
be  satisfactory  to  either  Mersman  or  himself. 

Aside  from  whp,t  has  been  stated  with  reference  to  the  con- 
versation between  plaintiff  and  Moses  Greenwood,  Jr.,  the 
proof  tended  to  show  that  plaintiff  had  substantially  com- 
plied with  the  terms  of  the  agreement  between  himself  and 
defendant  with  respect  to  the  lease  of  the  property. 

At  the  close  of  the  evidence  defendants  asked,  and  the 
court  refused,  to  instruct  the  jury  that,  under  the  pleadings 
and  evidence,  plaintiff  could  not  recover;  but  the  court  did 
instruct  as  follows: 

"  If  you  find  from  the  evidence  that  the  plaintiff  did  nego- 
tiate a  lease  of  the  real  estate  named,  the  question  then  arises, 
Was  it  a  satisfactory  lease  within  the  meaning  of  that  term 
in  the  written  agreement?  That  term  does  not  mean  that 
the  defendant  had  the  right  arbitrarily  to  pronounce  the  lease 
unsatisfactory,  and  therefore  refuse  to  execute  it  and  be  re- 
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leased  from  the  agreement  to  pay  the  plaintiff  for  his  services; 
but  it  means  a  compliance  with  the  terms  of  the  proposed 
lease  as  understood  between  the  plaintiff  and  the  defendants 
at  the  time  the  written  agreement  of  ***  October  20th  wag 
made.  And  if  the  terms  proposed  by  the  plaintiff,  at  the 
time  he  tendered  the  five  hundred  dollar  check  that  has  been 
mentioned  in  the  evidence,  were  different  from  the  terms 
understood  between  the  parties  at  the  time  the  aforesaid 
agreement  was  made,  you  cannot  consider  that  such  terms 
were  satisfactory  within  the  meaning  of  the  agreement,  un- 
less you  are  satisfied  from  the  evidence  that  the  defendants 
agreed  to  those  terms  as  satisfactory  when  so  proposed. 
Wliat  were  the  terms  of  the  proposed  lease  as  understood 
between  the  parties  at  the  time  the  aforesaid  agreement  was 
made,  and  whether  or  not  the  terms  proposed  by  plaintiff 
at  the  time  the  check  was  offered,  as  aforesaid,  were  agreed 
to  as  satisfactory  by  the  defendants,  are  questions  for  you  to 
decide  under  the  evidence  in  the  case. 

"If,  at  the  time  the  written  agreement  in  question  was 
executed,  the  plaintiff  knew  or  was  informed  that  Mr.  Mers- 
man  was  one  of  the  owners  of  the  property,  and  that  his  con- 
sent to  the  lease  had  to  be  obtained  before  it  could  be  executed, 
and  if  the  failure  to  execute  the  lease  was  because  of  his  fail- 
ure to  approve  the  terms,  or  of  his  declining  to  join  in  the 
execution,  then  it  could  not  be  said  that  the  failure  to  exe- 
cute the  lease  was  because  of  the  defendant's  refusal  to  do  so 
within  the  meaning  of  these  instructions,  and,  in  that  event, 
the  defendants  are  not  liable.  But,  unless  at  the  time  the 
written  agreement  in  question  was  executed  the  plaintiff  knew 
or  was  informed  that  Mr.  Mersman  was  one  of  the  owners  of 
the  property,  and  that  his  consent  to  the  lease  had  to  be  ob- 
tained before  it  could  be  executed,  it  is  immaterial,  so  far  as 
the  rights  of  the  parties  to  this  suit  are  concerned,  whether 
Mersman  was  willing  to  execute  the  lease  on  the  terms 
offered  by  the  plaintiff  or  not. 

"  Therefore,  bearing  in  mind  the  foregoing  instructions  and 
explanations  of  the  terms  used,  if  you  find  ***  from  the  evi- 
dence that  the  plaintiff,  MuUally,  negotiated  a  lease  of  the 
premises  at  the  southwest  corner  of  Sixth  and  Chestnut 
etreets  for  ninety-nine  years  upon  terms  satisfactory  to  de- 
fendants, Greenwood  &  Co.,  and  if  you  also  find  from  the 
evidence  that  the  party  with  whom  the  plaintiff  made  the 
negotiation   was  ready,  willing,  and   able  to  comply  with 
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the  terms  and  execute  the  lease  on  his  part,  and  if  you  also 
find  from  the  evidence  that  the  lease  was  not  executed  be- 
cause of  the  refusal  of  the  defendants  to  execute  it,  then  your 
verdict  should  be  for  the  plaintiflF,  but,  unless  you  are  satis- 
fied from  the  evidence  of  all  these  facts,  your  verdict  should 
be  for  the  defendants." 

Defendants'  first  insistence  is  that  the  court  should  have 
sustained  their  demurrer  to  the  evidence,  and,  in  failing  to 
do  so,  committed  reversible  error.  This  contention  is  in 
most  part  predicated  on  the  statements  of  Greenwood,  Jr.,  to 
the  effect  that,  at  the  time  the  receipt,  of  date  October  21, 
1892,  was  presented  to  him  by  plaintiff,  he  informed  plain- 
tiff that  Mersman  was  the  principal  owner  of  the  property, 
and  the  one  to  be  satisfied  with  its  lease,  which  it  is  claimed 
was  not  denied  by  plaintiff,  and  the  further  facts  that  under 
the  proposition  of  October  19,  1892,  the  lease  term  was  to 
commence  as  soon  as  made,  and  that  as  the  proposition  made 
by  plaintiff  for  the  lease  to  commence  January  1,  1893,  was 
not  an  acceptance  of  the  offer  of  defendants,  there  was  never 
an  agreement,  the  minds  of  the  parties  never  having  met. 

As  to  what  occurred  at  the  time  of  the  conversation  be- 
tween plaintiff  and  Moses  Greenwood,  Jr.,  while  there  was 
no  specific  denial  by  plaintiff  as  to  some  of  the  statements 
which  Greenwood,  Jr.,  testified  were  made  by  himself  at  that 
time,  plaintiff  undertook  to  testify  to  the  whole  conversation 
between  them,  and  because  of  his  failure  to  deny  some  state- 
ments made  by  **•  defendant,  to  which  his  attention  may 
not  have  been  called,  we  are  not  inclined  to  hold  for  that 
reason  they  must  be  taken  as  being  absolutely  true.  Such 
matters,  as  well  as  all  others  included  in  this  contention, 
were  for  the  consideration  of  the  jury. 

In  the  second  instruction  the  court  defined  "  satisfactory 
lease,"  within  the  meaning  of  the  terms  of  the  written  agree- 
ment, as  being  a  compliance  with  the  terms  of  the  proposed 
lease  as  understood  between  plaintiff  and  defendant  at  the 
time  the  written  agreement  of  October  20th  was  made,  and 
to  this  exception  is  taken. 

Under  the  facts  as  disclosed  by  the  record,  the  words  **  sat- 
isfactory lease"  were  correctly  defined,  for  the  court  would 
not  have  been  justified,  from  the  facts  and  circumstances  as 
disclosed,  in  holding  that  the  plaintiff  intended  to  submit 
the  result  of  his  labors  to  the  capiice  of  dffeiulants  or  any 
one  of  tliem,  to  be  approved  or  rejected  at  will,  regardless  of 
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any  just  cause  or  excuse  therefor.  We  are  not  disposed  to 
construe  those  words  so  as  to  produce  a  result  so  disastrous 
to  plaintiff  and  inconsistent  with  the  ordinary  experience  of 
mankind. 

Most  of  the  cases  in  which  it  has  been  held  that  the  pur- 
chaser  is  to  be  satisfied  and  is  the  sole  judge  of  the  article 
to  be  furnished  are  cases  involving  articles  of  fancy,  taste; 
then  such  article  may  be  arbitrarily  rejected  as  unsatisfac- 
tory. Thus,  where  the  plaintiff  contracted  to  make  the  de- 
fendant a  satisfactory  suit  of  clothes,  and  defendant  returned 
the  suit  because  unsatisfactory,  it  was  held  that  an  action 
for  the  price  could  not  be  maintained:  Brown  v.  Foster,  113 
Mass.  136;  18  Am.  Rep.  463;  Zaleski  v.  Clark,  44  Conn.  218; 
26  Am.  Rep.  446;  Gibson  v.  Cranage,  39  Mich.  49;  33  Am. 
Rep.  351. 

In  such  case,  whether  the  employer  or  purchaser,  as  the 
case  may  be,  acted  upon  reasonable  grounds  or  **'  not,  can- 
not be  inquired  into.  And  it  has  been  held  that  it  is  even 
doubtful  whetlier  the  good  faith  of  the  employer's  decision 
can  be  inquired  into:  Glenny  v.  Lacy,  1  N.  Y.  Supp.  513; 
Campbell  etc.  Co.  v.  Thorp,  36  Fed.  Rep.  414. 

So  it  has  been  said  that,  although  the  purchaser's  objec- 
tions may  have  been  ill-founded  or  unreasonable  in  the  opin- 
ion of  others,  yet,  if  they  were  made  in  good  faith,  he  had 
the  right  to  reject  the  article:  Seeley  y.  Welles,  120  Pa.  St. 
69;  Singerly  v.  Thayer,  108  Pa.  St.  291;  56  Am.  Rep.  207. 

There  are  other  cases  which  do  not  pertain  to  articles  of 
taste  or  fancy  which  hold  that  it  is  a  matter  of  contract,  and 
that  if  the  parties  by  contract  agree  that  the  article  sold,  or 
the  services  rendered,  are  warranted  "or  agreed"  to  give  sat- 
isfaction, the  purchaser  or  master  is  vested  with  full  power 
to  determine  whether  the  article  or  the  work  is  satisfactory; 
and  the  reasonableness  of  the  grounds  of  dissatisfaction  can- 
not be  inquired  into  by  the  court  in  an  action  by  the  vendor 
for  the  purchase  money,  or  in  an  action  by  the  servant  for 
damages  for  his  discharge:  McCarren  v.  McNulty,  7  Gray^ 
139;  Allen  v.  MvAual  etc.  Co.,  101  Ala.  574;  Wood  etc.  Ma- 
chine Co.  V.  Smith,  50  Mich.  570;  45  Am.  Rep.  57;  Bucks- 
port  etc.  R.  R.  Co.  V.  Brewer,  67  Me.  295;  Cline  v.  Libby^ 
46  Wis.  123;  32  Am.  Rep.  700;  Tyler  v.  Ames,  6  Lans.  280; 
Osborne  v.  Francis,  38  W.  Va.  312;  45  Am.  St.  Rep.  859. 

Again,  it  has  been  held  that,  if  the  task  to  be  performed 
does  not  involve  matter  of  taste,  fancy,  or  judgment,  but  of 


March,  1895.]      Mullally  v.  Greenwood.  619 

common  experience,  such  as  an  ordinary  job  of  mechanical 
work,  or  the  quaUty  of  material,  a  different  rule  applies,  and 
in  such  cases  the  law  will  say  that  what  in  reason  ought  to 
satisfy  a  contracting  party  does  satisfy  him;  Duplex  Boiler 
Co.  V.  Garden,  101  N.  Y.  387;  54  Am.  Rep.  709;  Brooklyn  v. 
Brooklyn  etc.  R.  R.  Co.,  47  N.  Y.  475;  7  Am.  Rep.  469;  Miesell 
V.  Globe  Ins.  Co.,  76  N.  Y.  117;  and  that  "the  promisor 
'**  is  supposed  to  undertake  that  he  will  act  reasonably 
and  fairly,  and  found  his  determination  on  grounds  which 
are  just  and  sensible;  and  from  thence  springs  a  necessary 
implication  that  his  decision  in  point  of  correctness  and  the 
adequacy  of  the  grounds  of  it  are  open  considerations,  and 
subject  to  the  judgment  of  judicial  triers":  Wood  etc.  Ma- 
chine Co.  V.  Smith,  50  Mich.  570;  45  Am.  Rep.  57;  Daggett  v. 
Johnson,  49  Vt.  345;  Hartford  etc.  Mfg.  Co.  v.  Brush,  43  Vt. 
528;  Pope  Iron  etc.  Co.  v.  Best,  14  Mo.  App.  502. 

We  do  not  think  that  the  defendants  had  the  right  to  say, 
arbitrarily  and  without  cause,  that  the  lease  contracted  for 
by  plaintiflF  for  them  was  not  satisfactory  to  them.  It  was 
their  duty  to  act  fairly  and  honestly,  and  in  accordance 
with  the  reasonable  expectations  of  the  plaintiff,  as  implied 
from  the  contract,  its  subject  matter,  and  the  facts  and  cir- 
cumstances surrounding  its  execution,  its  nature,  object,  and 
purpose. 

The  instructions  seem  to  be  in  accord  with  these  views,  but, 
as  they  undertook  to  cover  the  whole  case,  should  have  em- 
bodied the  substance  of  the  second  instruction  asked  by  de- 
fendant, or  have  given  it  as  asked.     It  is  as  follows: 

"  If  the  jury  find  from  the  evidence  that,  plaintiff,  previous 
to  October  20,  1892,  had  been  negotiating  with  defendants  for 
a  lease  of  the  premises  on  the  southeast  corner  of  sixth  and 
Chestnut  streets,  for  a  ninety-nine  year  lease  at  an  annual 
rental  of  seven  thousand  dollars  for  said  term,  and  that  on  the 
said  twentieth  day  of  October,  1892,  plaintiff  requested  de- 
fendants to  make  an  agreement  to  pay  him  a  commission  for 
negotiating  a  satisfactory  lease  for  ninety-nine  years  at  said 
annual  rental,  and  that  plaintiff  wrote  out  a  statement  of 
the  terms  and  name  of  the  lessee  he  proposed  on  the  paper 
read  in  evidence  dated  October  21,  1892,  and  showed  same 
to  the  defendants,  and  tliat  defendants  informed  him  that 
***  they  were  also  acting  for  others,  among  them  one  Otto  L. 
Mersman,  and  that,  before  any  lease  would  be  accepted  by 
defendants  as  satisfactory,  it  would  have  to  be  submitted  to 
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said  Mersman  for  his  approval,  and  that  at  the  time  the  de- 
fendants objected  to  the  proposed  lease,  stated  in  said  paper, 
dated  October  21,  1892,  because  the  proposed  lease  was  to 
commence  at  a  future  day,  January  1,  1893,  and  if  the  jury 
find  that  the  plaintiff  assented  to  this  submission  to  said 
Mersman,  and  that  it  should  be  satisfactory  to  defendants  and 
said  Mersman,  and  that  after  that  the  said  defendants  exe- 
cuted and  delivered  to  plaintiflf  the  memorandum  of  October 
20, 1892,  read  in  evidence,  then  the  court  instructs  the  jury  that 
these  facts  and  this  memorandum  constituted  the  agreement 
between  plaintiflf  and  defendants,  and  that  if  you  find  from 
the  evidence  that  the  only  lease  proposed  by  plaintiflf  to  de- 
fendants and  said  Mersman  was  for  a  lease  to  said  premises 
to  one  S.  F.  Scott,  for  ninety-nine  years,  to  commence  on 
January  1,  1893,  and  that  said  date  of  the  commencement 
for  said  lease  of  January  1,  1893,  was  not  accepted  as  satis- 
factory by  defendants  and  said  Mersman,  then  the  court  in- 
structs you  that  the  said  proposed  lease  was  not  a  satisfactory 
lease  within  the  meaning  of  the  contract  aforesaid,  and  plain- 
tiflf cannot  recover,  and  you  must  find  a  verdict  for  defend- 
ants." 

It  is  true  that  the  instructions  given  seem  to  present  the 
questions  raised  by  the  instruction  last  quoted,  but  not  so 
clearly  and  pointedly,  embracing,  as  it  does,  matters  which 
we  think  defendants  were  entitled  to  have  sharply  presented 
to  the  jury. 

From  what  has  been  said,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

It  is  so  ordered. 

All  of  this  division  concur, 

EviDENCB — ^Truth  OF  FOB  JuRT. — The  truth  of  evidence  substantially 
uncontradicted  is  for  the  jury:  Dibble  v.  Northern  Asur.  Co.,  70  Mich.  1;  14 
Am.  St.  Rep.  470,  and  note;  Turnery.  Child,  1  Dev.  25,  133,  331;  17  Anu 
Dec.  555. 

Brokers — When  Entitled  to  Commissions. — If  the  contract  provides 
in  terms  that  tlie  coinmisi^iou  is  to  be  paid  only  on  the  consummation  of  the 
nale,  the  agent  cannot  recover  any  commission  where  the  principal  refuses  to 
complete  the  sale  on  reasonable  grounda:  Extended  note  to  Kalley  v.  Baker, 
28  Am.  St.  Rep.  647.  A  real  estate  broker  is  entitled  to  his  commissions 
when  a  purchaser  is  introduced  who  is  ready,  willing,  and  able  to  buy  upon 
the  terms  authorized  by  the  principal,  and  no  binding  contract  of  sale  is 
required  if  the  principal  is  in  a  situation  to  execute  it  himself:  Oelatt  V. 
JHdge,  117  Mo.  553;  38  Am.  St.  Rep.  683,  and  note.  To  the  same  effect  see 
MaUingly  v.Pennie,  105  Cal.  514;  45  Am.  St.  Rep.  87;  and  see,  also,  the  ex- 
tended note  to  Walker  v.  Osgood,  93  Am.  Dec.  175, 
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Bank  op  Versailles  v.  Guthrey. 

[127  Missouri,  189,) 

Fbacdttlent  Conveyances — Homestead.— The  rule  that  a  person  cannot 
convey  his  property  in  consideration  of  an  obligation  for  support  for 
life,  without  retaining  suflBcient  to  satisfy  his  creditors,  lias  no  applica* 
tion  to  homesteads. 

Homesteads. — Creditors  have  no  Interest  in  tub  Homestead  of  their 
debtor;  they  cannot  sell  it  nnder  execution  subject  to  the  homestead 
right,  nor  subject  it  to  the  payment  of  their  debts  by  a  proceeding  in 
equity. 

Homestead — Head  or  Family. — A  man,  living  on  land  with  his  children, 
who  make  it  their  home,  and  work  for  him  until  their  marriage,  and 
consider  him  the  bead  of  the  family,  may  hold  the  land  aa  his  home* 
stead. 

A.  L.  Ro88,  for  the  appellant. 

/.  A.  Blevins,  for  the  respondent. 

*•'  Burgess,  J.  This  is  an  equitable  proceeding  to  set 
aside  a  deed,  made  by  the  defendant  Guthrey  on  the  twenty- 
ninth  day  of  December,  1891,  to  his  daughter  ***  and  code- 
fendant  Waller,  to  one  hundred  and  eight  acres  of  land  in 
Morgan  county. 

Defendant  Guthrey  bought  the  land  in  May,  1885.  Prior 
to  its  purchase  he  lived  in  Saline  county,  Missouri.  His  wife 
died  in  1874.  He  bought  the  land  for  a  homestead,  and 
moved  on  to  it,  with  his  son,  James  B.,  then  about  twenty- 
nine  years  of  age,  and  his  daugliter  Callie,  somewhat  older, 
they  being  the  only  members  of  his  family.  He  continued 
to  live  on  the  land  and  farm  it  until  his  son  and  daughter 
both  married  and  left  home,  and,  being  then  eighty  years  old, 
feeble  and  almost  helpless,  he  conveyed  the  land  to  his 
daughter  Waller,  upon  the  express  condition  and  in  consid- 
eration that  she  would  maintain  and  support  him  during  his 
natural  life,  and  then  moved  to  her  house,  where  he  has  since 
remained,  being  taken  care  of  and  provided  for  by  her.  The 
land  was  all  of  the  property  that  James  S.  Guthrey  had  at 
the  time  he  deeded  it  to  his  daughter.  It  was  worth  from 
twelve  hundred  dollars  to  fifteen  hundred  dollars. 

The  evidence  was  conflicting  as  to  who  was  the  head  of  the 
family  while  defendant  and  his  son  lived  on  the  land — 
whether  it  was  defendant  or  his  son. 

In  August,  1892,  plaintiff  obtained  judgment  in  the  circuit 
court  of  Morgan  county,  Missouri,  against  the  defendant 
James  S.,  and  his  son  J.  B.,  Guthrey,  for  the  sum  of  one 
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hundred  and  fifty-five  dollars  and  fifty  cents,  and  being  un- 
able to  make  the  judgment  or  any  part  of  it,  plaintiff"  insti- 
tuted this  suit  to  set  aside  the  deed  from  defendant  Guthrey 
to  his  daughter  on  the  ground  that  it  was  fraudulent  as  to  his 
creditors,  and  to  subject  the  land  therein  described  to  the 
payment  of  its  debt.  The  court  rendered  judgment  for  de- 
fendant and  plaintiff"  appealed. 

Plaint! ff"'8  first  contention  is  that,  as  the  land  in  contro- 
versy was  all  the  property  that  defendant  Guthrey  owned  at 
the  time  of  the  execution  of  the  deed  therefor  to  his  daughter, 
Mrs.  Waller,  the  only  consideration  **'  agreed  upon  being 
the  grantor's  support  during  his  lifetime,  the  deed  was  abso- 
lutely void  as  to  his  creditors,  as  the  law  will  not  allow  one 
to  transfer  his  property  in  consideration  of  an  obligation  for 
support  for  life,  unless  he  retains  a  sufficient  amount  to  pay 
his  debts. 

With  respect  to  property  which  may  be  subjected  to  the 
payment  of  the  debts  of  a  debtor,  we  fully  agree  to  the  rule 
announced  in  Wait  on  Fraudulent  Conveyances  and  Credit- 
ors* Bills,  2d  ed.,  sec.  211;  Crane  v.  Stickles,  15  Vt.  252; 
Stanley  v.  Rohbins,  36  Vt.  432;  Woodward  v.  Wyman,  53  Vt. 
647 — that  is,  that  he  cannot  convey  his  property  which  is  sub- 
ject to  the  payment  of  his  debts  in  consideration  of  an  obli- 
gation for  support  for  life,  or  any  considerable  length  of  time, 
unless  he  retain  whatever  is  necessary  to  satisfy  his  credit- 
ors, as  the  law  will  not  allow  any  person  having  means  to 
make  provision  for  himself  and  family  during  life  at  the 
expense  of  his  creditors.  To  do  so  would  be  to  encourage 
fraud,  by  permitting  a  debtor,  possessed  of  an  unlimited 
amount  of  property,  to  place  it  beyond  the  reach  of  his  cred- 
itors by  conveying  it  for  and  in  consideration  of  the  support 
of  liimself  and  wife,  or  any  member  of  his  family,  for  and 
during  life  of  any  one  or  all  of  them. 

But  the  law  as  thus  announced  has  no  application  to  prop- 
erty which  is  exempt  from  seizure  and  sale  under  attach- 
ment and  execution,  such  as  a  homestead.  Creditors  have 
no  interest  in  such  property,  as  it  cannot  be  subjected  to  the 
payment  of  their  debts  by  proceeding  in  equity,  any  more 
than  it  can  be  seized  under  attachment  or  execution:  Kendall 
v.  Powers,  96  Mo.  142;  9  Am.  St.  Rep.  326;  Holland  v.  Kreider, 
86  Mo.  59.  In  Davis  v.  Land,  88  Mo.  436,  it  is  said:  "No 
fraud  upon  creditors  can  be  perpetrated  by  any  disposition 
the  debtor  may  see  ***  proper  to  make  of  his  homestead.     It 
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is  beyond  their  reach,  both  at  law  and  in  equity,  and  there 
can  be  no  fraudulent  disposal  of  such  property  within  the 
meaning  of  the  attachment  law." 

Section  5435  of  the  Revised  Statutes  of  1889  provides  that 
the  homestead  of  every  housekeeper  or  head  of  a  family  which 
is  or  shall  be  used  by  such  housekeeper,  or  head  of  a  family 
as  such  homestead  shall  be  exempt  from  attachment  and 
execution  as  therein  provided.  It  will  be  observed  that  no 
restriction  is  placed  upon  the  right  of  the  housekeeper  or 
head  of  a  family,  having  the  title  in  fee,  to  dispose  of  the 
homestead  as  he  or  she  may  think  proper,  but  it  is  expressly 
provided  by  said  section  that  nothing  contained  therein  shall 
be  so  construed  as  to  prevent  the  husband  from  mortgaging, 
alienating,  or  in  any  other  manner  disposing  of  such  home- 
stead, or  any  part  thereof. 

By  section  5436  of  the  Revised  Statutes  of  1889  it  is  pro- 
vided that  whenever  an  execution  is  levied  upon  the  real 
estate  of  a  housekeeper  or  head  of  a  family  of  which  such 
homestead  may  be  a  part,  or  upon  any  part  of  such  home- 
stead as  may  be  in  excess  of  the  limitation  of  the  value 
thereof,  such  housekeeper  or  head  of  a  family  may  have  the 
right  to  designate  and  choose  the  part  thereof  to  which  the 
exemption  shall  apply,  not  exceeding  the  limited  value. 

By  section  5441  of  the  Revised  Statutes  of  1889  it  is  pro- 
vided that  the  homestead  shall  be  subject  to  attachment  and 
execution  upon  all  causes  of  action  existing  at  the  time  of 
acquiring  such  homestead,  and,  in  case  of  existing  estates, 
such  homestead  shall  not  be  subjected  to  attachment  or  levy 
of  execution  upon  any  liability  thereafter  created.  The  fol- 
lowing section  provides  for  the  acquiring  of  a  new  homestead, 
with  the  consideration  derived  from  the  sale  or  other  dispo- 
sition of  such  prior  homestead,  and  exempts  such  homestead 
thus  **'  acquired  from  the  payment  of  the  same  debts  as 
was  the  former  homestead. 

By  section  5439  of  the  same  article  it  is  provided  that  in 
case  the  housekeeper  or  head  of  a  family  shall  die  leaving  a 
widow  or  any  minor  children,  the  homestead  right  is  extended 
to  them  until  the  youngest  child  attains  its  legal  majority, 
and  until  the  death  of  such  widow;  then  the  homestead  right 
ceases,  and  the  fee  therein  descends  to  the  legal  heirs  of  the 
original  housekeeper  or  head  of  the  family  in  whomsoever 
the  legal  title  may  have  been  at  the  time  of  his  or  her  de- 
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cease,  subject  to  the  laws  relating  to  devise,  descent,  dower, 
partition,  and  sale  for  the  payment  of  the  debts  against  the 
estate  of  the  deceased. 

The  homestead  is  exempt  from  seizure  and  sale  under 
attachment  and  execution  by  express  statutory  provision,  by 
which  it  is  also  provided  that  it  may  be  mortgaged,  sold, 
alienated,  or  disposed  of  in  any  other  manner  that  the  owner 
thereof  may  think  proper,  or  exchanged  for  another  home- 
stead, or  sold  and  the  proceeds  arising  from  such  sale  applied 
for  that  purpose,  and  the  homestead  thus  acquired  is  exempt 
from  attachment  and  execution  the  same  as  the  former  home> 
stead. 

It  would  seem  clear,  from  the  provisions  of  the  statute 
quoted,  that  it  was  never  the  intention  of  the  lawmakers  that 
any  part  of,  or  interest  in,  the  homestead  of  a  housekeeper  or 
head  of  a  family  should  be,  in  any  manner,  subjected  to  the 
payment  of  debts  contracted  after  its  acquisition.  It  is  only 
after  the  expiration  of  the  homestead  right,  it  not  having  been 
disposed  of  by  the  owner  of  the  fee  during  his  or  her  lifetime, 
that  it,  like  any  other  real  property  that  he  may  then  own, 
becomes  subject  to  the  payment  of  debts. 

There  is  no  such  thing  under  our  laws  as  subjecting  the 
fee  in  the  land,  subject  to  the  homestead  right  or  interest,  to 
seizure  and  sale  under  attachment,  execution,  *••  or  by  pro- 
ceeding in  equity,  upon  the  ground  that  it  had  been  fraudu- 
lently or  otherwise  disposed  of.  If  it  is  not  subject  to  sale 
under  attachment  and  execution  before  such  disposition,  it 
is  difficult  to  see  how  it  becomes  so  by  reason  of  such  trans- 
fer. No  creditor  has  any  interest  therein;  it  cannot  be  sub- 
jected to  the  payment  of  his  debt  until  after  the  homestead 
right  expires  by  law,  and  certainly  he  has  no  right  to  com- 
plain of  a  transaction  in  which  he  has  no  interest.  To  hold 
that  the  fee  in  the  homestead  may  be  subjected  to  the  pay- 
ment of  the  debts  of  its  owner,  subject  to  the  homestead  right, 
is  to  deprive  him  of  the  right  which  is  expressly  conferred  by 
statute,  to  sell,  mortgage,  or  exchange  it  for  another  home- 
stead, a  contention  to  which  we  are  unwilling  to  give  our  assent. 
The  homestead  includes  the  fee;  they  are  not  two  separable 
and  divisible  interests. 

What  was  said  in  Schaffer  v.  Beldsmeier,  107  Mo.  314, 
which  would  seem  to  hold  to  a  contrary  view,  was  not  neces- 
sary to  a  decision  of  that  case,  and  may  be  regarded  as  merely 
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obiter.  The  same  may  be  said  with  respect  of  Miller  v.  Leeper, 
120  Mo.  466.  But  in  so  far  as  they  conflict  with  the  views 
herein  expressed,  they  should  be  overruled. 

But  it  is  insisted  by  plaintiff  that  the  land  in  question  waa 
not  the  homestead  of  defendant  Guthrey,  and  that  no  home- 
stead right  ever  attached. 

The  evidence  showed  that  the  legal  title  was  in  the  defend- 
ant Guthrey;  that  his  son  and  daughter  lived  with  him  for  a 
number  of  years  on  the  land,  which  was  farmed  by  the  father 
and  son,  the  daughter  looking  after  the  household  affairs; 
that  this  continued  until  both  daughter  and  son  were  married, 
and  their  father  left  alone.  During  the  time  defendant  and 
bis  son  and  daughter  lived  on  the  land,  he  was  looked  up  to 
and  regarded  as  the  head  of  the  family.  Both  son  and  *•* 
daughter  worked  without  wages  and  as  members  of  the  fam- 
ily. The  court  found  that  the  father  was  the  head  of  a  family, 
and,  as  such,  entitled  to  claim  and  hold  the  land  as  a  home- 
stead. We  have  no  disposition  to  interfere  with  the  conclusion 
reached  in  this  regard,  which  seems  to  be  amply  sustained 
by  the  evidence. 

From  what  has  been  said  it  necessarily  follows  that  the 
judgment  should  be  affirmed. 

It  is  so  ordered. 

All  of  this  division  concur. 

Homestead — Fraudulbmt  Oonvktanoes. — The  tranvfer  of  a  homestead 
cannot  be  fraudulent  as  against  creditors  of  the  grantor,  because  they  have 
no  right  to  resort  to  it  for  the  payment  of  their  demands:  Pipkin  r.  Williama, 
67  Ark.  242;  38  Am.  St.  Rep.  241,  and  note.  Simple  money  judgment  ored« 
itors,  and  those  claiming  uuder  them,  bare  no  right  to  complain  of  the  con« 
veyance  of  his  homestead  by  their  debtor:  Rodgea  r.  Winston,  95  Ala.  514; 
36  Am.  St.  Rep.  241,  and  note;  note  to  Pike  v.  Mtlet,  99  Am.  Dea  152. 

Homestead — Head  of  Family — Who  Entitled  to  EzsMFnoir  as. — Tha 
cases  discussing  this  subject  will  be  found  collected  in  the  note  to  BotqueU 
T.  Hall,  29  Am.  St.  Rep.  405,  and  the  extended  note  to  Wadt  r.  Jones,  61 
Am.  Dec  586. 

AM.  8t.  Rxp..  You  XLVm.— « 
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Wybth  Hardware  and  Manupaoturinq  Company 

V.  Lang. 

[127   MnsoUBI,  242.] 
Xttaohmint— No^IsroBNTii. — Wherever  a  creditor  may  nuuntaln  roik  U 

recover  his  debt,  it  may  be  there  attached  as  his  property. 
Garnlshhknt — NoNBBSiDKNTS. — Debts  due  a  resident  of    oa«  itata  hj  a 

resident  of  another  may  be  garnished  in  the  latter  state. 
Oarnishmknt  —  NoNRESiDBNTS. —  INJUNCTION  does  not  lie  to  restrain  a 

resident  creditor   from  maintaining  garnishment  in  another  stata  of 

debts  due  there  to  a  resident  debtor. 

Johnson  &  Wilson  and  0,  N.  Elliott^  for  the  appellant. 
H.  Wollman  and  A.  NeWy  for  the  respondent. 

••**  Burgess,  J.  This  is  an  injunctive  proceeding,  insti- 
tuted by  plaintiff  to  enjoin  and  restrain  defendants  ***  from 
prosecuting  suit  against  it  in  the  state  of  Kansas  by  attach- 
ment, and  the  garnishment  of  debts  due  it  by  various  of  their 
customers  and  debtors  in  that  state,  the  plaintiff  and  de- 
fendants being  residents  of  this  state.  From  a  judgment  for 
defendants  on  demurrer  to  plaintiff's  petition,  plaintiff  took 
the  case  to  the  Kansas  City  court  of  appeals  by  writ  of  error, 
where  the  judgment  of  the  circuit  court  was  affirmed  in  an 
opinion  by  Smith,  P.  J.  The  case  was  then  certified  to  this 
court  because  of  a  conflict  of  the  opinion  with  the  decisions 
of  the  St.  Louis  court  of  appeals  in  Keeling  v.  American  Re- 
frigerator  Co.,  32  Mo.  App.  293;  Green's  Bank  v.  Wickham^ 
23  Mo.  App.  663;  Fielder  v.  Jessup,  24  Mo.  App.  91.  The 
opinion  in  this  case  is  reported  in  Wyeth  etc.  Mfg.  Co.  v.  Lang^ 
54  Mo.  App.  147. 

The  statement  of  facts  and  that  part  of  the  opinion  neces- 
sary to  a  disposition  of  the  case  by  this  court  are  as  follows: 
"The  petition  in  this  case,  which  is  for  an  injunction,  alleged 
that  both  plaintiff  and  defendant  were  business  corporations, 
organized  and  existing  under  the  statutes  of  this  state. 

*'  It  was  further  alleged  that  the  defendant  had  sued  the 
plaintiff  by  attachment  in  one  of  the  courts  of  the  state  of 
Kansas,  and  had  procured  the  process  of  garnishment  in  said 
suit  to  be  served  upon  certain  debtors  of  the  plaintiff,  who 
were  its  customers,  and  had  become  indebted  to  it  for  mer- 
chandise sold  by  it  to  them  in  this  state,  where  such  indebted- 
ness, by  the  terms  of  the  sale  of  such  merchandise,  for  which 
it  was  incurred,  was  made  payable;  that  the  plaintiff  here, 
who  was  the  defendant  in  the  attachment  suit,  was  notified 
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thereof  by  publication,  and  that  judgment  had  been  severally 
pronounced  against  the  defendant  and  the  garnishees  therein. 
The  petition  fails  to  disclose  the  nature  of  tlie  claim  upon 
which  the  attachment  proceedings  were  grounded.  It  ap- 
pears that  the  plaintiff  is  a  solvent  •*•  corporation,  and  that 
the  defendants  are  about  to  take  steps  to  compel  by  execu- 
tion the  garnishees  to  satisfy  the  amount  of  the  judgments 
against  them;  that  the  garnishees,  who  are  plaintiff's  cus- 
tomers, are  in  great  danger  of  having  to  pay  their  indebted- 
ness to  plaintiff  twice,  which  would  frustrate  the  trade 
relations  between  the  former  and  the  latter,  to  the  great  in- 
jury of  the  latter,  etc.  The  prayer  was  that  defendants  be 
enjoined  and  restrained  from  enforcing  and  collecting  the 
judgments  against  plaintiff  and  the  garnishees,  etc. 

'*The  defendant  interposed  a  demurrer  to  the  petition  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  sustained  the  demurrer,  and 
the  plaintiff,  electing  to  abide  by  its  petition,  judgment  was 
given  accordingly 

"The  plaintiff's  insistence  is,  that  the  proceedings  of  the 
Kansas  court  are  void  for  want  of  jurisdiction,  for  the  reason 
that  the  debts  garnished  had  no  situs  in  that  state,  and  that, 
consequently,  they  were  not  liable  to  be  attached  there. 
Contracts  respecting  personal  property  and  debts  are  now 
universally  treated  as  having  no  situs  or  locality;  and  they 
follow  the  owner  in  point  of  right.  They  are  deemed  to  be  ia 
the  place,  and  are  disposed  of  by  the  law  of  the  domicile 
of  the  owner,  wherever  in  point  of  fact  they  may  be  situate, 
in  accordance  with  the  maxim,  Mobilia  non  habent  situm: 
Story  on  Conflict  of  Laws,  sees.  362,  399;  State  Tax  on  For- 
eign Bonds,  15  Wall.  320;  Renier  v.  ffurlbut,  81  Wis.  24;  29 
Am.  St.  Rep.  850;  Wallace  v.  McConnell,  13  Pet.  136;  Rio 
Grande  R.  R.  Co.  v.  Gomila,  132  U.  S.  485;  American  Bank  v- 
Rollen,  99  Mass.  313;  Trowbridge  v.  Means,  5  Ark.  135;  39  Am. 
Dec.  368.  It  has  been  ruled  in  effect  that  a  debt  without  refer- 
ence to  where  payable  is  deemed  attached  to  the  person  of 
the  owner,  so  as  to  have  its  situs  at  his  domicile,  yet  this  fic- 
tion always  yields  to  laws  for  attaching  the  property  of  a 
nonresident,  because  such  laws  necessarily  assume  that  *'*'' 
the  property  has  a  situs  distinct  from  the  owner's  domicile. 
Wherever  the  creditor  miglit  maintain  a  suit  to  recover  the 
debt,  there  it  may  be  attached  as  his  property,  provided  the 
laws  of  such  place  authorize  it:  Harvey  v.  Qreat  Northern  Ry, 
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Co.,  50  Minn.  405;  Nichols  v.  Hooper,  61  Vt.  295;  Hannibai 
etc.  R.  R.  Co.  V.  Crane,  102  111.  258;  40  Am.  Rep.  581;  Berry  v. 
Davis,  77  Tex.  191;  19  Am.  St.  Rep.  748;  Wabash  R.  R.  Co. 
V.  Dougan,  142  111.  248;  34  Am.  St.  Rep.  74;  Boyd  v.  In- 
surance Co.,  90  Tenn.  212;  25  Am.  St.  Rep.  676;  Burlington 
etc.  Ry.  Co.  v.  Thompson,  31  Kan.  180;  47  Am.  Rep.  497,  and 
oases  there  cited;  Plimpton  v.  Bigelow,9B  N.  Y.  592. 

''According  to  the  rulings  in  the  cases  just  cited,  it  would 
seem  quite  obvious  that  the  Kansas  court  had  the  requisite 
jurisdiction  to  impound  the  plaintiff's  credits  there  by  the 
attachment  proceedings.  And  this  doctrine  seems  just  and 
reasonable,  for,  if  the  defendant  cannot  reach  the  plaintiff's 
credit  by  the  attachment  process  in  Kansas  because  they 
have  a  situs  in  this  state,  he  cannot  reach  them  in  this  state, 
because  there  can  be  no  service  of  notice  had  on  the  garnishees 
in  this  state,  so  that  it  results  that  plaintiff's  credits  cannot  be 
attached  at  all. 

"  But  we  are  confronted  with  contrary  rulings  of  the  St. 
Louis  court  of  appeals  to  the  efiTect  that  the  situs  of  the  debt 
is  the  place  where  the  debtor  resides,  unless  the  debt,  by  the 
term^  of  the  contract,  is  made  payable  elsewhere,  and  in  the 
latter  event  such  situs  is  at  the  place  where  the  debt  is  payable: 
Keeling  v.  American  Refrigerator  Co.,  32  Mo.  App.  293;  Greenes 
Bank  V.  Wickham,  23  Mo.  App.  663;  Fielder  v.  Jessup,  24 
Mo.  App.  91.  And  to  the  exception  to  the  rule,  as  indicated 
by  the  italicized  words  thereof,  we  cannot  agree  for  the  rea- 
son already  stated.  We  think  the  rule  declared  in  Harvey 
V.  Great  Northern  Ry.  Co.,  50  Minn.  405,  and  the  other  cases 
cited,  which  are  in  accord  with  it,  will  better  subserve  inter- 
state trade  and  business  relations  than  that  embraced  in  the 
foregoing  exception." 

***  That  part  of  the  opinion  of  the  Kansas  City  court  of 
appeals  herein  quoted  is  adopted  as  the  opinion  of  this  court, 
being,  as  we  think,  supported  by  reason  and  the  weight  of 
authority. 

All  of  this  division  concur. 

.'Gabnishmbnt  in  Another  State. — Garnishment  proceedings  mast  b« 
instituted  in  the  state  where  the  debt  is  payable,  or  the  property  is  to  be 
delivered,  and  a  garnishment  in  one  state  of  a  debt  dae  and  payable  in 
another  i«  Toid:  American  etc.  Ins.  Co.  v.  Bettler,  37  Neb.  849;  40  Am.  St. 
Rep.  522,  and  note.  A  resident  indebted  to  a  nonresident  may  be  gar- 
nished in  the  courts  of  the  state  of  the  former's  residence,  and  judgment 
there  legally  rendered  against  him  that  will  bind  the  fund  in  hia  hands  al- 
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though  his  nonresident  creditor  was  cited  to  appear  by  publication:  Berry 
V,  DavU,  77  Tex.  191;  19  Am.  St.  Rep.  748,  and  note.  See,  also,  the  ex- 
tended D«te  to  Mistouri  Pac.  By.  Co.  v.  Sharitt,  19  Am.  St.  Rep.  145,  and 
the  not«  to  Bowen  r.  Pope^  8  Am.  St.  Rep.  332. 


Maoparland  V.  Heim. 

[127  Missoxmi,  327.] 
Contracts — Consideration. — A  subsequent  agreement  not  forming  any 

part  of  an  original  contract,  nor  supported  by  the  original  consideration 

thereof,  nor  by  any  new  consideration,  ia  void. 
Guaranty — Consideration — Validity— Recoqnition  bt  Guarantor. — 

A  guaranty  of  payment  of  rent,  made  subsequent  to  the  execution  and 

delivery  of  a  lease,  not  based  on  the  consideration  thereof,  nor  upon  a 

new  consideration,  ia  void,  although  the  guarantor  recognizea  himself 

as  bound  thereby. 
Assignment  oi  Lease,  if  made  voluntarily  and  without  the  knowledge  or 

acceptance  of  the  assignee,  does  not  bind  him. 
Ratification. — Void  Acts  are  incapable  of  ratification. 
Marrikd  Women's  Contracts. — A  married  woman  ia  incapable  of  con« 

tracting,  unless  power  is  expressly  given  her  by  statute. 
Married  Women — Agents  for. — A  married  woman  is  incapable  of  ap« 

pointing  an  agent  for  property,  except  such  as  \a  held  by  her  as  her 

equitable  separate  estate. 
Appeal— Instructions — Harmless  Error.— Error  in  giving  instractiona^ 

if  harmless,  is  not  ground  for  reversal. 

R.  0.  BoggesSf  for  the  appellant. 
B.  T.  Hardin,  for  the  respondent. 

•"  Sherwood,  J.  Action  on  a  written  lease  bearing  date 
August  1, 1888,  to  recover  rent  from  April,  1889,  to  December 
of  that  year,  both  months  inclusive.  Lau  was  the  lessee, 
Heim  the  guarantor,  and  Ellen  J.  Macfarland  and  husband 
the  lessors — the  land  belonging  to  Mrs.  Macfarland,  who  held 
it,  so  it  is  stated,  "  as  her  general  estate." 

Among  the  defenses  set  up  by  defendant  in  his  answer  was 
a  plea  of  failure  of  consideration,  arising  out  of  the  fact  that 
the  alleged  guaranty  was  signed  by  defendant  long  after  the 
execution  and  delivery  of  the  lease.  The  answer  also  denies 
an  allegation  of  the  petition  that  the  lease  had  been  assigned 
to  him  by  Lau. 

The  evidence  very  clearly  establishes  that  after  the  execu- 
tion and  delivery  of  the  lease,  Harding,  the  janitor  of  the 
building,  was  sent  out  by  the  husband  in  order  to  have  Lau 
give  security  in  the  form  of  a  guaranty  from  Heim.  After 
«ome  ten  or  twelve  days  from  the  time  of  the  execution  and 
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delivery  of  the  lease,  Heim  was  found,  and  gave  the  guaranty 
indorsed  on  the  lease.  There  was  no  original  understanding 
between  Lau  and  Heim  and  the  Macfarlands,  at  or  before  the 
execution  of  the  lease,  that  Heim  was  to  indorse  the  lease. 
Nor  was  the  assignment  indorsed  on  the  lease  by  Lau,  which 
purported  to  transfer  the  lease  to  Heim,  on  the  lease,  at  the 
time  the  latter  indorsed  the  lease  as  guarantor.  Nor  was 
that  indorsement  under  seal.  This  is  Heim's  testimony,  and 
there  is  no  contradiction  of  it,  nor  does  the  evidence  show  that 
Heim  accepted  the  assignment  or  even  saw  it  after  it  was 
made.  It  was  made  without  his  knowledge  or  acceptance,  so 
he  states,  and  of  this,  also,  there  is  no  contradiction. 

In  these  circumstances,  the  trial  court  very  properly  gave 
the  following  instructions:  "*  "If  the  jury  find  that  the 
assignment  of  the  lease  by  Lau  to  Heim  was  voluntary  on 
the  part  of  Lau,  or  made  under  an  arrangement  between 
plaintiflfs  and  Lau,  and  that  Heim  had  no  knowledge  of  said 
assignment  and  never  accepted  it,  then  it  imposes  no  obliga- 
tion or  duty  upon  Heim,  and  he  is  not  bound  by  it.  The 
court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  plaintiffs,  on  the  first  day  of  August,  1888,  executed  and 
delivered  to  Jacob  Lau  a  written  lease  of  the  property  in  ques- 
tion, and  that  afterward,  without  any  new  consideration  pass- 
ing from  the  plaintifis  to  Lau,  or  to  defendant,  or  from  Lau 
to  defendant,  Heim  executed  a  writing  binding  himself  for 
the  rent,  such  agreement  was  without  consideration,  and  de- 
fendant is  not  bound  by  it." 

Nothing  is  better  settled  in  this  state  than  that  a  subse- 
quent agreement  which  does  not  form  any  part  of  an  original 
contract,  nor  is  supported  by  the  original  consideration 
thereof,  nor  by  any  new  consideration,  is  a  mere  nude  pact, 
of  no  force  or  validity.  Such  is  the  situation  here:  Williami 
V.  miliams,  67  Mo.  662;  McMahan  v.  Geiger,  73  Mo.  145;  B9 
Am.  Rep.  489;  Montgomery  Co.  v.  Auchley,  92  Mo.  126. 

And  the  trial  court  rightly  held  that,  unless  Heim  ac- 
cepted the  assignment  made  by  Lau  to  him  of  the  lease,  that 
no  contractual  relations  in  respect  to  that  assignment  were 
created  between  Lau  and  Heim  in  consequence  thereof,  nor 
any  obligations  cast  on  Heim  as  the  result  of  such  assiga- 
ment.  Nor  could  Heim,  by  recognizing  himself  to  be  bound 
by  his  invalid  guaranty,  by  promising  to  pay  the  rent,  etc., 
confer  any  retrospective  validity  on  the  considerationlesa 
contract. 
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But  the  trial  court  erred  in  holding  and  instructing  that 
Mrs.  Macfarland  not  being  seised  of  an  equitable,  separate 
estate,  could  have  any  agent  either  in  Harding  or  in  her  hus- 
band to  bind  her  by  any  act  of  theirs,  or  *'*  that  she  could 
ratify  their  void  acts.  A  void  act  is  incapable  of  ratification. 
It  is  impossible  to  understand  what  is  meant  by  the  words 
"  general  estate,"  of  which  it  is  said  Mrs.  Macfarland  was 
seised.  It  suflBces  for  the  present  purpose  that  it  is  stated  in 
the  record  that  it  was  not  her  '*  equitable,  separate  estate." 

It  is  among  the  fundamentals  of  the  common  law  that  a 
married  woman  is  incapable  of  contracting,  and  her  supposed 
contracts  are  void.  This  is  still  the  law,  except  where  stat- 
utory modifications  have  occurred.  If  thus  incapable  of 
contracting,  then  incapable  also,  of  authorizing  another  to 
contract  for  her;  for  this  would  be  to  make  the  stream  rise 
higher  than  its  fountain  head. 

Story  says:  "Every  person,  therefore,  of  full  age,  and 
not  otherwise  disabled,  has  a  complete  capacity  for  this 
purpose.  But  infants,  married  women,  idiots,  lunatics,  and 
other  persons  not  sui  juris  are  either  wholly  or  partially  in- 
capable of  appointing  an  agent.  Idiots,  lunatics,  and  other 
persons  not  sui  juris  are  wholly  incapable;  and  infants  and 
married  women  are  incapable,  except  under  special  circum- 
stances  So  in  regard  to  married  women,  ordinarily, 

they  are  incapable  of  appointing  an  agent  or  attorney 

With  regard  to  her  separate  property,  she  may,  perhaps,  be 
entitled  to  dispose  of  it,  or  to  encumber  it,  through  an  agent 
or  attorney;  because  in  relation  to  such  separate  property 
she  is  generally  treated  as  a  feme  sole.  I  say,  'perhaps,'  for 
it  may  admit  of  question;  and  there  do  not  seem  to  be  any 
satisfactory  authorities  directly  on  the  point":  Story  on 
Agency,  9th  ed.,  sec.  6.  A  similar  doubt  has  been  elsewhere 
intimated:  Weisbrod  v.  Chicago  etc.  Ry.  Co.,  18  Wis.  40;  86 
Am.  Dec.  743,  and  cases  cited. 

In  this  state,  however,  it  has  long  been  steadily  maintained 
that  a  feme  covert,  as  to  her  separate  estate  *'*  in  equity,  is 
a  feme  sole:  Turner  v.  Shaw,  96  Mo.  28;  9  Am.  St.  Rep.  319, 
and  cases  cited;  and,  therefore,  may  charge  her  separate  es- 
tate, make  an  agent  in  regard  thereto  to  all  intents  and  pur- 
poses as  if  she  had  never  passed  sub  jugum  matrimonii.  But 
where  she  is  not  thus  seised,  we  have  held,  over  and  over 
again,  that  not  being  sui  juris,  of  course  she  could  not  aj>- 
point  an  agent:    Wilcox  v.  Todd,  64  Mo.  388;  Hall  v.  Calla- 
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han,  66  Mo.  316;  Silvey  v.  Summer,  61  Mo.  253;  Henry  v. 
Sneed,  99  Mo.  407;  17  Am.  St.  Rep.  580;  Flesh  v.  Lindsay, 
115  Mo.  1;  37  Am.  St.  Rep.  374;  Mueller  v.  .fiTaess/nann,  84 
Mo.  318. 

Counsel  for  defendant,  however,  make  citation  of  Mead  r. 
Spalding,  94  Mo.  48,  as  asserting  a  contrary  doctrine,  and  so 
it  does,  for  it  is  there  broadly  asserted  that  "  There  can  be 
no  doubt  but  the  husband  may  be  the  agent  of  the  wife." 

The  two  cases  cited  from  our  own  reports  do  not  sustain 
that  position,  because  the  first  one  was  one  where  the  land  of 
the  wife,  the  proceeds  of  which  she  brought  suit  for,  was  "  her 
•ole  and  separate  property":  Eystra  v.  Capelle,  61  Mo.  578. 
The  second  one  cited  is  Rodgera  v.  Pike  County  Bank,  69  Mo. 
660,  where  the  subject  of  the  suit  was  the  wife's  money,  ao« 
quired  by  her  under  the  married  woman's  act  of  1875,  sec- 
tion 3296.  But  that  section  authorizes  the  wife  to  appoint 
her  husband  as  her  agent  for  the  disposition  of  her  personal 
property,  provided  the  authority  be  in  writing,  and  we  have 
expressly  held  that,  in  regard  to  that  section,  a  married 
woman,  respecting  her  personal  property,  held  under  its  pro- 
visions, is  a  ferae  sole:  Blair  v.  Chicago  etc.  R.  R.  Co.,  89  Mo. 
391.  We,  therefore,  decline  to  follow  the  ruling  in  Mead  v. 
Spalding,  94  Mo.  48. 

On  account  of  the  reasons  expressed  in  a  prior  part  of  this 
opinion,  the  error  mentioned  is  a  harmless  one,  and,  when 
this  is  the  case,  such  error  in  giving  erroneous  instructions 
constitutes  no  ground  for  reversal:  Fitzgerald  "•  v.  Barker, 
96  Mo.  661,  666;  9  Am.  St.  Rep.  375;  Brobst  v.  Brock,  10 
Wall.  519. 

Therefore  the  judgment  is  affirmed. 

All  concur.  

Guaranty — Consideration. — A  promise  to  answer  for  the  debt  of  an- 
other is  void,  unless  made  upon  some  new  consideration  of  benefit  accruing 
€T  moving  directly  to  the  promisor:  Bray  v.  ParcJier,  80  Wis.  16;  27  Am. 
Mt.  Rep.  17,  and  note. 

LiASE— Assignment. — Liability  of  Assignee:  See  the  extended  not* 
to  Washington  etc  Qaa  Co.  v.  Johnson,  10  Am.  St.  Rep.  563. 

Ratification  of  Void  Acts — Effect  of. — An  illegal  contract  is  not  sua- 
ceptible  of  ratification:  Insurance  Co.  v.  Hull,  51  Ohio  St.  270;  46  Am.  St. 
Rep.  571;  Handy  v.  St.  Paul  etc.  Pub.  Co.,  41  Minn.  188;  16  Am.  St.  Rep. 
695.  The  ratification  of  the  signing  of  a  bond  by  an  obligor  whoso  signa- 
ture was  forged  does  not  render  him  liable  thereon,  there  being  no  new  coa- 
sideration:  McHugh  v.  County  of  Sdiuylkill,  67  Fa.  St.  391;  5  Am.  Rep. 
445,  and  not«. 
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Married  Women.— At  Common  Law  a  Married  Woman's  Contractt 
was  void:  Extended  note  to  Ferguson  v.  Harris,  39  Am.  St.  Rep.  743;  Snell 
▼.  Snell,  123  111.  403;  5  Am.  St.  Rep.  526.  The  common-law  disability  of  a 
feme  covert  to  make  a  contract  exists  in  North  Carolina,  except  in  oases  pro- 
vided for  by  statute:  Armstrong  v.Best,  112  N.  C.  59;  34  Am.  St.  Rep.  473. 
The  power  of  married  women  to  contract  under  the  American  statutes  is 
the  subject  of  the  extensive  note  to  KantrowUz  v.  Prather,  99  Am.  Dec 
699. 

Appeal— Harmlkss  Error — In3tr0Otion3. — An  instruction  which  i» 
not  prejudicial  is  not  ground  for  reversal:  Ingerman  v.  Moore,  90  Oal.  410; 
25  Am.  St  Rep.  138;  Brandon  r.  Carter,  119  Mo.  572;  41  Am.  St  Rep. 
673;  Gray  r.  Merriam,  143  IlL  179;  39  Am.  St  Rep.  172. 


Sbttlb  V.  St.  Louis  and  San  Franoisoo  E.  E.  Co. 

[127  Missouri,  836.] 

Railroads— Nboliqknce— Handholds.— It  is  negligence  on  the  part  of  a 
railroad  company  toward  its  brakeman  to  send  out  box-cars  with  hand- 
holds 80  bent  as  to  render  them  dangerous  and  unfit  for  use  by  him  in 
discharging  his  duties. 

Nbolioencb — Proximate  Cause — Evidence. — To  recover  damages  on  ao* 
count  of  negligence,  the  plaintiff  must  prove  not  only  the  negligence 
but  also  that  it  was  the  proximate  cause  of  the  accident.  No  direct 
proof  of  such  fact  is,  however,  required,  and  it  is  sufficient  if  the  facts 
proved  are  of  such  nature,  and  so  connected  and  related  to  each  other, 
that  the  conclusion  that  the  negligence  was  the  cause  of  the  damage 
may  be  fairly  inferred. 

Master  and  Servant — Assumption  of  Risks. —A  person,  when  he  enters 
the  service  of  another,  assumes  only  such  risks  and  dangers  as  are 
usually  incident  thereto. 

Master  and  Servant — Negligence — Assumption  of  Rise. — An  employer 
is  charged  with  the  continuing  duty  of  not  subjecting  his  servants  to 
risks  by  his  own  negligence  in  not  keeping  instrumentalities  used  by  them 
in  a  sound  and  secure  condition,  and  the  servants  do  not  assume  th« 
risk  arising  from  such  neglect. 

Master  and  Servant — Defective  Appliances — Assumption  of  Risks. — 
Although  a  servant  is  advised  of  defects  in  the  appliances  used  by  him, 
and  of  the  neglect  of  the  master  to  repair  them,  he  does  not,  by  elect- 
ing to  remain  in  the  service  and  to  use  the  defective  appliances,  thereby 
assume  the  risks  of  injury  therefrom,  unless  the  defect  is  so  glaring  and 
the  danger  so  obvious,  that  a  man  of  common  prudence  would  refuse 
to  use  such  instrumentalities. 

Railroad  Companies — Negligence — Defective  Appliances. — A  railroad 
company  is  guilty  of  negligence  in  failing  to  keep  appliances  used  by 
its  servants  in  repair,  and  such  servants  knowing  of  defects  in  such 
appliances  do  not  assume  the  risk  of  injury  arising  from  their  use, 
unless  the  danger  is  glaring  and  obvious. 

Master  and  Servant — Defective  Appliances— Assumption  of  Risks — 
Contributory  Negligence. — Although  a  servant  cannot  wholly  ignore 
•  known  defect  in  an  appliance  provided  for  him,  and  is  required  to 
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•xercise  care  ami  caution  in  its  use,  he  is  not  guilty  of  coutributory 
negligence  in  thereafter  using  it,  unless  the  defect  is  so  manifestly  ami 
glaringly  hazardous  that  a  person  of  ordinary  prudence  would  not  use  it. 
Railroads — Defkctivh  Appliancks— Contributoky  Nkuliqbnok. — If  a 
defective  handhold  on  a  box-car  under  ordinary  circumstances,  and  by 
the  exercise  of  reasonable  care,  can  be  used  for  the  purposes  for  which 
it  u  designed,  and  is  not  so  dangerous  as  to  threaten  immediate  in* 
jury  by  its  use,  a  brakeman  is  not  guilty  of  contributory  negligence  ia 
using  it,  though  he  has  a  knowledge  of  its  defects,  and  the  railroad 
company  is  liable  for  an  injury  sustained  by  him  arising  from  its  use. 

E.  D.  Kenna,  L.  F.  Parker ^  and  H.  S.  Abbott^  for  the  appel- 
lant. 

Cloud  &  Davies  and  T.  D.  Steele^  for  the  respondent. 

■•®  Macfarlane,  J.  Plaintiff  sues  under  the  provisiong 
of  the  laws  of  the  state  of  Kansas,  for  the  death  of  her  hus- 
band, William  F.  Settle,  which  occurred  in  said  state  in 
January,  1892,  while  in  the  employment  of  defendant  as  a 
brakeman. 

The  petition  contains  three  counts,  which  do  not  differ 
materially  in  their  averments  of  negligence.  The  charge  of 
negligence  is  that  the  liandhold  on  the  end  of  one  of  defend- 
ant's cars,  which  was  provided  for  the  use  of  plaintifif  and 
other  brakenien,  was  permitted  "  to  get  out  of  repair  and  in 
dangerous  condition,  having  been  mashed  in  so  it  could  not 
be  readily  grasped  with  the  hand,  and  that  by  reason  thereof, 
while  deceased  was  performing  his  duties,  he  lost  his  hold  and 
fell  from  the  car,  and  was  run  over,  receiving  injuries  from 
which  he  died."     The  answer  was  a  general  denial. 

At  the  close  of  the  evidence  offered  by  plaintiff,  the  court 
directed  a  verdict  for  defendant.  This  verdict  the  court  after- 
ward set  aside,  on  motion  of  plaintiff,  and  granted  a  new 
trial,  and  from  this  order  defendant  appealed.  The  only 
question  to  determine,  therefore,  is  whether  there  was  evi- 
dence of  negligence  and  the  resulting  death  therefrom,  which 
should  have  been  submitted  to  the  jury;  if  there  was,  then 
the  new  trial  was  properly  granted;  if  not,  then  judgment 
should  be  entered  upon  the  verdict  for  defendant. 

Plaintiff's  husband  was  rear  brakeman  on  one  of  defend- 
ant's trains,  and  at  the  time  had  charge  of  switching  some 
cars,  the  conductor  being  temporarily  '*®  absent.  The  work 
immediately  in  hand  was  to  take  a  car  from  one  track  and 
place  it  upon  another.  This  deceased  undertook  to  do  by 
making  what  is  known  as  a  running  switch.  To  do  this  it  was 
necessary  to  couple  the  car  to  the  engine,  and  pull  it  toward 
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the  switch  to  uncouple  it  from  the  engine,  and,  after  the  engine 
had  passed,  to  turn  the  switch  and  let  the  car  go  in  on  the 
gide-track.  This  operation  required  the  car  to  be  uncoupled 
from  the  engine  while  they  were  in  rapid  motion. 

This  was  a  box-car,  and  had,  on  the  end  and  near  the 
corner,  a  foothold  for  brakemen  to  stand  upon.  This  was 
fixed  near  the  bottom  of  the  car.  About  three  feet  ten  inches 
above  this  was  a  handhold.  These  were  similarly  constructed, 
and  consisted  of  an  iron  rod  about  one  inch  in  diameter,  bent 
at  the  ends  and  fastened  to  the  car  with  bolts.  The  holds 
were  about  eighteen  inches  long,  and,  when  in  proper  condi- 
tion, stood  out  from  the  car  two  or  three  inches.  These  holds 
were  used  in  uncoupling  cars  while  in  motion.  On  the  sides 
of  the  car  near  the  end  were  similar  holds,  one  above  the 
other,  making  a  ladder  by  means  of  which  trainmen  could 
go  up  and  down  the  car.  The  handhold  on  the  end  of  this 
car  was  bent  or  mashed  in  at  the  center  to  within  an  inch  or 
less  of  the  car,  leaving,  however,  a  sufficient  hold  of  five  or 
six  inches  at  each  end. 

Plaintiff's  husband  undertook  to  handle  the  cars  in  mak- 
ing this  running  switch.  The  car  was  coupled  to  the  engine, 
and  was  run  toward  the  switch.  Deceased,  being  at  the  time 
on  top  of  the  car,  went  down  the  ladder,  reached  round  the 
corner,  took  hold  of  the  end  handhold,  and  swung  round 
the  corner  of  the  car,  placing  his  feet  upon  the  footrest  at  the 
bottom.  When  the  proper  momentum  had  been  obtained, 
and  the  proper  distance  from  the  switch  had  been  reached, 
•*"  he  held  with  his  left  hand,  standing  with  his  feet  on  the 
hold  at  the  bottom  of  the  car,  and  reached  down  and  drew 
the  coupling-pin,  thereby  uncoupling  the  car  from  the  engine; 
the  engine  was  then  run  forward,  leaving  the  car  to  follow 
to  the  switch.  Deceased  was  seen  to  assume  these  positions 
and  make  these  movements.  As  soon  as  the  engine  pulled 
away  from  the  car,  deceased  was  seen,  in  an  erect  position, 
hanging  to  the  handhold,  his  feet  having  slipped  off  the  hold 
upon  which  he  was  standing.  After  hanging  in  that  position 
for  a  moment  his  hand  gave  away,  and  he  fell  upon  the  track, 
and  the  car  ran  over  him,  causing  his  death. 

The  engineer  testified:  '*  I  had  started  ahead,  and  increased 
the  speed  of  the  engine,  and  got  something  like  thirty  feet 
from  the  car  when  I  saw  him  drop  down.  He  sort  of  dropped 
a  little  ways,  and  then  retained  himself  for  an  instant,  and 
then  went  down." 
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Worthington,  telegraph  operator,  testified:  "Aa  they  made 
the  flying  switch  I  saw  the  engine  leave  the  car.  I  saw  hina 
hanging  by  his  hands  before  his  handhold  loosened.  His 
feet  had  slipped  from  the  foothold.     He  was  holding  by  his 

hands,  and  held  himself  there  for  a  moment I  think 

he  held  with  both  hands He  was  upright,  holding  by 

his  hands.     His  feet  were  not  on  the  rest  at  all  then." 

This  was  the  substance  of  the  evidence  as  to  the  manner 
in  which  the  accident  occurred.  Defendant  insists  that  the 
court  properly  directed  a  verdict  for  defendant,  and  that  the 
court  erred  in  granting  the  new  trial. 

1.  The  first  proposition  urged  by  defendant  is  that  there 
was  no  evidence  of  negligence  on  the  part  of  defendant,  and, 
for  that  reason,  the  court  properly  instructed  the  jury. 

•**  This  proposition  cannot  be  maintained.  The  handhold 
was  a  necessary  appliance  for  performing  the  service  required 
of  deceased  under  his  employment.  The  duty  of  defendant 
required  the  exercise  of  reasonable  care  to  furnish  a  handhold 
suitable  for  the  purpose,  and  to  keep  it  in  repair.  The  suit- 
ableness and  efficiency  of  this  handhold  was  shown  to  have 
been  greatly  impaired,  and  its  condition  was  obvious  to  one 
making  the  most  casual  inspection.  The  handhold  was  nec- 
essary for  the  safe  and  prompt  performance  of  one  of  the 
most  perilous  duties  a  brakeman  is  called  upon  to  discharge, 
and  it  was  a  disregard  of  duty,  amounting  to  negligence  on 
the  part  of  defendant,  to  send  the  car  out  in  that  defective 
condition. 

2.  It  is  next  insisted  that  the  evidence  failed  to  show  any 
causal  connection  between  the  bent  condition  of  the  handhold 
and  the  injury  which  resulted  in  the  death  of  plaintiflf's  hus- 
band. 

It  is  undoubtedly  true,  as  insisted  by  defendant's  counsel, 
that  in  actions  for  damages  on  account  of  negligence,  plain- 
tijff  is  bound  to  prove,  not  only  the  negligence,  but  that  it  was 
the  cause  of  the  damage.  This  causal  connection  must  bo 
proved  by  evidence,  as  a  fact,  and  not  be  left  to  mere  specu- 
lation and  conjecture.  The  rule  does  not  require,  however, 
that  there  must  be  direct  proof  of  the  fact  itself.  This  would 
often  be  impossible.  It  will  be  sufficient  if  the  facts  proved 
are  of  such  a  nature,  and  are  so  connected  and  related  to 
each  other,  that  the  conclusion  therefrom  may  be  fairly  in- 
ferred. 

The  facts  proved  are  that  the  handhold  was  bent  in  the 
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center  to  such  an  extent  as  to  prevent  the  hand  from  grasp- 
ing it  securely  for  a  space  of  some  six  inches,  while  at  each 
end  there  was  a  sufficient  hold  for  one  hand.  Deceased  held 
up  most  of  his  weight  with  one  hand  while  he  leaned  over 
and  with  the  other  drew  the  '*'  pin.  He  then  raised  him- 
self to  an  upright  position  and  immediately  his  feet  slipped 
from  the  end  of  the  rod  upon  which  he  was  standing.  Ho 
was  seen  to  swing  by  his  hands  a  moment,  and,  not  being 
able  to  sustain  himself,  fell  upon  the  track.  With  a  firm 
hold  on  the  rod  with  both  his  hands,  being  a  young  and  ac- 
tive man,  we  may  reasonably  infer  that  he  could  have  re- 
gained his  footing,  or  held  himself  up  until  the  car  stopped. 
Now,  from  these  established  facts,  it  seems  to  us  that  the 
inference  might  fairly  be  drawn  by  a  jury  that  deceased  fell, 
because,  in  the  emergency,  he  was  unable  to  secure  a  firm 
hold  on  the  rod  by  reason  of  its  defective  condition.  This 
inference,  it  is  true,  is  not  a  necessary  one.  On  the  contrary, 
it  might  as  readily  and  fairly  be  inferred  from  these  facts 
that  the  slipping  of  the  feet  was  the  sole  cause  of  the  fall; 
that  the  hold,  taken  by  the  hands  at  the  time,  was  only  such 
as  was  necessary  to  sustain  a  balance  while  standing,  or  at- 
tempting to  get  round  the  car  to  the  side  ladder,  and  not  to 
support  the  entire  weight  of  the  body,  and  a  firmer  hold 
could  not  have  been  taken  after  the  support  from  the  feet 
had  given  away.  But  the  question  we  have  to  deal  with  here 
is  whether  there  was  evidence  from  which  the  jury  could  rea- 
sonably conclude  that  tiie  bent  condition  of  the  handhold 
was  the  cause  of  the  injury.  This  question  being  ruled 
affirmatively,  the  jury  should  have  been  left  to  draw  the  cor- 
rect inference  from  all  the  facts  in  evidence. 

3.  It  is  said  also  that  the  condition  of  the  handhold  being 
obvious,  deceased  assumed  the  risk  of  injury  therefrom.  The 
rule  is  too  well  settled  in  this  state  to  require  the  citation  of 
the  cases,  that  a  person,  when  he  enters  the  service  of  another, 
assumes  all  the  risks  and  dangers  usually  incident  to  the 
employment  in  which  he  '*'  engages.  But  the  rule  is 
equally  well  settled  that  the  employer  is  charged  with  the 
duty  of  not  subjecting  his  servants  to  risks  by  his  own  neg- 
ligence. Under  this  rule  he  is  required  to  use  ordinary  care» 
not  only  in  providing  sound  and  secure  instrumentalities 
which  they  are  required  to  employ  in  their  work,  but  of  keep- 
ing them  in  such  condition.  This  is  a  continuing  duty  of 
the  master,  and  a  neglect  of  it  is  negligence.     On  entering 
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the  employment  the  servant  does  not  assume  the  risk  of 
dangers  arising  from  its  neglect. 

Tliese  general  propositions  we  do  not  understand  defendant 
to  deny,  but  it  is  claimed  that  though  the  duty  to  repair  de- 
fects is  neglected  by  the  master,  if  the  servant  is  advised  of 
it,  and  thereafter  elects  to  continue  in  the  service,  and  to  use 
the  defective  means,  he  thereby  assumes  the  risk  of  injury 
therefrom.  The  rule  thus  invoked  would  relieve  the  master 
of  his  duty  as  soon  as  the  servant  became  aware  of  its  viola- 
tion. Such  is  not  the  law  in  this  state.  The  duty  to  repair 
is  a  continuing  one,  and  a  failure  to  discharge  it  is  negli- 
gence, though  the  servant  may  continue  in  the  service  after 
knowledge  thereof.  An  express  contract  will  not  relieve  him: 
Blanton  v.  Dold,  109  Mo.  75. 

The  question  has  often  been  raised,  discussed,  and  decided, 
whether  a  servant  can  recover  for  injuries  incurred  in  the  use 
of  machinery  or  appliances  known  by  him  to  be  defective. 
The  nonliability  of  the  master  in  such  cases,  however,  is 
properly  placed  upon  the  ground  of  contributory  negligence, 
rather  than  that  of  assumption  of  risk:  Gibson  v.  Pacific  R. 
R.  Co.,  4(5  Mo.  163;  2  Am.  Rep.  497;  Huhn  v.  Missouri  Pac.  Ry. 
Co.,  92  Mo.  447,  and  cases  cited;  Soeder  v.  St.  Louis  etc.  Ry. 
Co.,  100  Mo.  681;  18  Am.  St.  Rep.  724;  Blanton  v.  Dold,  109 
Mo.  75. 

"  Where  the  instrumentality  with  which  the  servant  is  re- 
quired to  perform  service  is  so  glaringly  defective  that  a  man 
of  common  prudence  would  not  '**  use  it,  the  master  could 
not  be  held  responsible  for  it":  Huhn  v.  Missouri  Pac.  Ry. 
Co.,  92  Mo.  447. 

"  If  the  instrumentality  by  which  he  is  required  to  perform 
his  service  is  so  obviously  and  immediately  dangerous  that 
a  man  of  common  prudence  would  refuse  to  use  it,  the  mas- 
ter cannot  be  held  liable  for  the  resulting  damage.  In  such 
case  the  law  adjudges  the  servant  guilty  of  concurrent  negli- 
gence ":  Patterson  v.  Pittsburg  etc.  R.  R.  Co.,  76  Pa.  St.  389; 
18  Am.  Rep.  412. 

"  There  may  be  cases  where  a  servant  would  be  wanting  in 
due  care  by  incurring  the  risk  of  injury  in  the  use  of  defective 
or  imperfect  machinery  or  apparatus,  after  he  knew  it  might 
cause  him  bodily  harm  ":  Snow  v.  Housatonic  R.  R.  Co.,  8 
Allen,  441;  85  Am.  Dec.  720. 

The  question  is  one  of  contributory  negligence,  which  should 
be  submitted  to  the  jury  unless  the  defect  is  so  manifestlj 


March,  1895.]     Settle  v.  St.  Louis  etc.  R.  R.  Co.  639 

and  glaringly  hazardous  that  the  court  could  declare,  as  a 
matter  of  law,  that  a  person  of  ordinary  prudence  would  not 
use  it.  A  servant  could  not  wholly  ignore  a  known  defect  in 
the  instrumentality  provided  for  him,  but  would  be  required 
to  exercise  care  and  caution  in  its  use.  The  degree  of  care 
would  depend  upon  the  nature  of  the  defect,  and  the  charac- 
ter of  the  use  made  of  the  instrumentality. 

Under  ordinary  circumstances,  the  handhold,  in  its  defect- 
ive condition,  by  exercising  care,  could  have  been  used  for 
the  purposes  for  which  it  was  designed.  It  was  not  so  dan- 
gerous as  to  threaten  immediate  injury  by  its  use,  and  de- 
ceased was  not  guilty  of  contributory  negligence  in  using  it, 
though  he  had  knowledge  of  its  defects:  Soeder  v.  St.  Louis 
etc.  Ry.  Co.,  100  Mo.  681;  18  Am.  St.  Rep.  624. 

Neither  do  we  think  deceased  guilty  of  negligence  in  law 
in  the  manner  in  which  he  used  the  handhold  on  this  occa- 
sion. The  slipping  of  his  feet  created  a  sudden  and  unex- 
pected emergency,  for  which  he  was  not  prepared,  and  we 
cannot  say,  in  the  circumstances,  '*'  that  a  failure  to  grasp 
the  hold  at  the  proper  place  was  negligence.  It  .was  a  ques- 
tion for  the  jury. 

The  order  granting  a  new  trial  is  affirmed. 

All  concur.  

Railroads — Duty  to  Furnish  Safe  Appliances  to  Employees. — An 
employee,  upoa  entering  the  service  of  a  railroad  company,  has  the  right 
to  assume  that  the  railroad  and  its  appliances  are  so  constructed  as  to  reader 
him  safe  in  the  performance  of  his  duties:  Boss  v.  Northern  Pae.  R.  R.  Co., 
2  N.  Dak.  128;  33  Am.  St.  Rep.  756.  It  is  a  duty  that  a  railway  owes  its 
•mployees,  and  which  it  is  required  to  perform,  to  furnish  suitable  appliances 
by  which  the  service  is  to  be  performed,  and  to  keep  them  in  repair  and 
order:  Daves  v.  Southern  Pae.  Co.,  98  Cal.  19;  35  Am.  St.  Rep.  133;  Mason 
V.  Richmond  etc.  R.  R.  Co.,  Ill  N.  C.  482;  32  Am.  St.  Rep.  814,  and  note 
with  the  cases  collected. 

Nkglioenck— Proximate  Cacsb — Proof  of. — Negligence  mast  not  only 
be  alleged  and  proven,  but  it  must  also  be  shown  that  it  caused  the  injury 
complained  of:  Robinson  v.  Flint  etc.  R.  R.  Co.,  79  Mich.  323;  19  Am.  St. 
Rep.  174.  See,  further,  the  extended  notes  to  Campbell  v.  Stillwater,  50  Am. 
Rep.  569,  and  Oilson  v.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  807. 

Master  and  Servant — Assumption  of  Risk — General  Rule. — An 
employee,  when  he  enters  into  service,  agrees  to  assume  all  risks  ordinarily 
incident  to  his  employment:  St.  Louis  etc.  Ry.  Co.  v.  Davis,  54  Ark.  389;  26 
Am.  St.  Rep.  48,  and  note;  Victor  Coal  Co.  v.  Muir,  20  Col.  320;  46  Am. 
St.  Rep.  299;  Michael  v.  Roanoke  Machine  Wwks,  90  Va.  492;  44  Am.  St. 
Bep.  927,  and  note. 

Master  and  Servant — AasuMPTioN  of  Risks — Defective  Appliances. 
Every  servant  ha«  •  right  to  suppose  that  bis  master  has  provided  such 
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means  of  protection  from  injury  in  the  use  of  machinery,  tools,  and  appli* 
anoes,  as  are  reasonably  necessary  for  his  safety,  and  he  cannot  be  held  to 
have  assumed  risks  attendant  on  their  absence,  unleas  such  absence  is  appar< 
•nt,  or  his  attention  has  been  called  to  it:  Kehler  v.  Schtvenk,  151  Pa.  St.  605; 
31  Am.  St.  Rep,  777,  and  note;  Boas  v.  Northern  Pae.  R.  R.  Co.,  2  N.  Dak. 
128;  33  Am.  St.  Rep.  756,  and  note.  But  if  injury  is  suffered  by  an  em- 
ployee through  defects  in  the  machinery  or  appliances  furnished  by  his 
master  and  used  in  the  business,  the  servant  cannot  recover  if  he  knew  or 
had  a  means  of  knowledge  equal  to  that  of  the  master  concerning  such 
defects,  and  yet  continued  la  the  service,  provided  no  inducement,  such  a« 
a  promise  to  cure  the  defect,  leads  him  to  so  continue:  Victor  Coal  Co.  r. 
Muir,  20  Uol.  320;  46  Am.  St.  Rep.  299,  and  note;  but  compare  Meador  r. 
Lake  Shore  etc  By.  Co.,  138  Ind.  290;  46  Am.  St.  Rep.  384,  and  note;  and 
■e«  the  note  to  St.  Louia  etc.  Ry.  Co.  v.  Davis,  26  Am.  St.  Rep.  62,  wber* 
tb«  cases  are  collected. 


Roberts  v.  Barnes. 

(127  Missoxmi,  405.] 

fluKDAT  Laws. — A  Deed  of  Trust  executed  and  acknowledged  on  San* 
day  is  not  void  under  a  statute  simply  prohibiting  the  performance  of 
work  and  labor  on  that  day. 

Sunday  Laws. — Contraots  made  on  Sunday  in  matters  of  business,  other 
than  such  as  are  prohibited  by  statute,  are  valid. 

Fkaddulent  Conveyances. — A  deed  of  trust  given  to  an  administrator  to 
secure  a  debt  to  the  estate,  and  made  upon  a  secret  trust  that  part  of 
the  proceeds  of  the  sale  of  the  property  on  foreclosure  shall  be  turned 
over  to  the  grantor  by  such  administrator,  is  fraudulent  and  void  as 
against  other  creditors  of  the  grantor. 

Fraudulent  Conveyances. — A  conveyance  to  secure  a  bona  fide  indebted* 
ness,  which  creates  a  secret  trust  in  favor  of  the  grantor  for  the  purposo 
of  concealing  from  his  other  creditors  a  portion  of  his  property,  and  ulti* 
mately  depriving  them  of  any  benefits  to  be  derived  therefrom,  is  fraud* 
ulent  and  void  as  to  them. 

Turner^  Hinton  <Ss  Turner^  for  the  appellant. 

W.  Gordon^  for  the  respondent. 

***  Brace,  P.  J.  This  is  an  action  in  equity  by  the  plain- 
tiff, assignee  of  a  judgment  against  the  defendant  Thomas  J. 
Barnes,  to  set  aside  a  deed  of  trust  executed  by  the  said  Barnes 
and  wife,  dated  the  seventeenth  day  of  January,  1891,  and 
certified  to  have  been  acknowledged  by  them  on  that  day  by 
Josiah  Hall,  J.  P.,  whereby  the  said  Barnes  and  wife  con- 
veyed, subject  to  a  prior  deed  of  trust  for  four  thousand  five 
hundred  dollars,  to  defendant  W.  A.  Gooding,  a  tract  of  land 
containing  three  hundred  and  twenty  acres  in  Boone  county, 
in  trust  to  secure  the  payment  of  four  promissory  notes, 
amounting,  principal  and  interest,  to  about  the  sum  of  three 
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thousand  five  hundred  dollars,  payable  to  William  Bratton, 
late  of  that  county,  deceased,  and  of  whose  estate  the  defend- 
ant James  W.  Bratton  was  then  administrator,  on  the  ground 
that  the  deed  was  executed  and  acknowledged  on  Sunday — 
was  made  for  the  purpose  of  defrauding  the  creditors  of  the 
said  Barnes,  and  in  secret  trust  for  his  benefit.  The  court, 
upon  the  hearing,  found  for  thS  defendants  and  dismissed  the 
bill,  and  the  plaintiflF  appeals. 

At  the  time  of  the  execution  of  the  deed  of  trust  in  ques- 
tion, the  said  Barnes  was  insolvent,  and  being  pressed  by  his 
creditors.  The  notes  secured  thereby  were  found  among  the 
assets  of  William  Bratton,  deceased,  by  his  son  and  adminis- 
trator, James  W.  Bratton. 

Barnes'  first  wife  was  a  daughter  of  William  Bratton,  de- 
ceased, and  his  children  by  her  were  distributees  of  that 
estate.  Tillman  Kemper  married  another  daughter  of  the 
said  William  Bratton,  and  he  was  thus  interested  in  the 
estate.  Kemper,  who  was  introduced  as  a  witness  in  behalf 
of  the  defendant,  testified,  in  substance,  as  follows: 

"  I  had  a  conversation  with  Thomas  J.  Barnes  about  th« 
execution  of  this  deed  of  trust  the  Saturday  ***  night  before 
the  instrument  was  drawn.  I  had  been  trying  for  some  time 
to  get  him  to  do  something  about  this  deed  of  trust.  Ho 
claimed  that  he  had  paid  a  portion  of  the  amount  due  on 
these  notes  which  he  owed  the  estate,  but  had  no  evidence  of 
the  fact.  I  told  him  he  ought  to  secure  the  notes,  and  we 
talked  the  matter  all  over  that  Saturday  night  at  his  house. 
And  the  next  morning  he  came  to  me  and  said:  *I  believe  I 
will  give  a  deed  of  trust  covering  the  whole  thing.'  I  told 
him  that  was  what  he  ought  to  do;  that  he  would  pay  his 
individual  debts,  and  that  his  children  would  get  a  benefit  of 
it.  And  I  told  him  if  he  paid  these  other  debts,  it  would  go 
where  neither  his  people  nor  his  children  would  get  any  good 
of  it.  James  Bratton  came  to  Barnes'  house  the  next  morn- 
ing. I  think  he  was  sent  for.  I  told  him  in  the  house,  in 
the  presence  of  Barnes,  that  Barnes  had  agreed  to  give  the 
deed  of  trust  covering  all  the  notes.  Then  Barnes  had  his 
■on  Alfred  there,  and  they  went  out  into  the  yard  and  had 
another  conversation,  but  I  do  not  know  what  was  said  be* 
tween  them." 

Thomas  J.  Barnes,  who  was  introduced  as  a  witness  by 
the  plaintiff,  testified:  That  on  Sunday  morning,  January  18, 
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1891,  Tillman  Kemper  and  James  W.  Bratton  were  at  his 
house  urging  him  to  give  a  deed  of  trust  on  his  farm  to  se- 
cure some  notes  (the  same  described  in  the  deed  of  trust) 
which  they  claimed  witness  owed  the  estate  of  William 
Bratton,  deceased;  but  that  witjiess  claimed  that  he  had 
paid  all  but  one  note,  and  refused  to  give  any  deed  of  trust 
whatever  at  first,  but  that  he  finally  agreed  to  do  so  on  cer- 
tain conditions;  that  these  conditions  were  that,  when  the 
deed  of  trust  was  closed  out  by  sale  of  the  land,  Bratton 
should  collect  and  refund  to  witness  all  the  proceeds  of  sale 
over  and  above  the  amount  necessary  to  pay  the  note  which 
lie  admitted  to  be  due,  which  at  that  time,  with  interest, 
**•  amounted  to  about  eleven  hundred  dollars.  It  was  also 
agreed  that  Bratton  should  have  Judge  Hall  to  draw  up  a 
paper  showing  that  he  would  carry  out  the  conditions;  that 
witness'  son,  A.  M.  Barnes,  came  out  to  witness'  house  about 
the  time  the  agreement  was  made  between  witness,  Brattotj, 
and  Kemper,  and  heard  the  conditions  stated;  that,  pursuant 
to  the  arrangements  thus  made,  the  parties  then  went  to 
Ilallsville  and  saw  Judge  Hall  about  drawing  up  the  deed  of 
trust;  that  it  was  then  arranged  that  witness  should  return 
home,  and  bring  his  wife  to  A.  M.  Barnes'  house  in  Hallsville 
lliat  same  Suiiday  afternoon  to  execute  the  deed  of  trust; 
that,  in  accordance  with  this  arrangement,  witness  and  his 
wife  met  Bratton  and  Hall  at  A.  M.  Barnes'  about  4  o'clock 
Sunday  afternoon,  and  that,  on  this  occasion,  the  whole 
agreement  about  the  deed  of  trust  and  the  conditions  upon 
which  it  was  to  be  given  were  stated  to  Judge  Hall,  who  ob- 
jected to  drawing  the  deed  and  taking  the  acknowledgment 
on  Sunday,  on  tiie  ground  that  it  would  not  be  legal;  but  that 
finally,  upon  being  urged  by  witness  and  Bratton,  Hall  con- 
sented to  write  the  deed  and  take  the  acknowledgment  that 
afternoon,  and  to  date  the  certificate  and  deed  back  to  Satur- 
day, the  17th,  so  that  no  one  would  ever  know  anything 
about  it;  that  it  was  agreed  on  all  hands  to  keep  the  mat- 
ter a  secret.  Tillman  Kemper  was  not  present  when  the 
deed  was  drawn  up  and  executed.  While  tlie  deed  was  be- 
ing drawn  up,  or.  just  afterward,  it  was  arranged  for  witness 
and  Bratton  to  call  at  Hall's  office  in  a  day  or  so  and  get 
him  to  draw  up  a  paper  showing  that  Bratton  was  to  collect 
the  full  amount  of  the  deed  of  trust,  and  tlien  pay  back  to 
witness  all  over  and  above  the  eleven  hundred  dollar  note; 
that  this  paper  was  never  drawn  up,  however,  because  wit- 
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ness  and  Bratton  thought  it  best  not  to  do  so;  that  they  did 
not  want  to  make  the  matter  public. 

***  A.  M.  Barnes,  son  of  Thomas  J.  by  his  first  wife,  being 
introduced  as  a  witness,  by  the  plaintiff,  testified:  That  on 
Sunday  morning,  January  18th,  he  rode  out  to  his  father's 
house  and  there  found  his  father,  Tillman  Kemper,  and  James 
W.  Bratton;  that  his  father  desired  him  to  witness  an  agree- 
ment between  himself  and  Bratton  about  giving  a  deed  of 
trust  on  his  farm;  that  Thomas  J.  Barnes  then  stated  that 
he  would  repeat  the  agreement  between  them,  which  was  that 
Barnes  should  give  a  deed  of  trust  on  his  farm  to  Bratton 
covering  the  notes  held  by  Bratton  as  administrator  of  Will- 
iam Bratton,  deceased,  against  Barnes;  and  that  when  the 
land  was  sold  under  the  deed  of  trust,  Bratton  should  pay 
back  to  Barnes  all  the  proceeds  of  sale  over  and  above  one 
note,  which  would  give  Barnes  about  two  thousand  dollars  to 
start  on  again,  as  Kemper  and  Bratton  said.  Bratton  agreed 
to  these  conditions,  and  said  he  would  give  Barnes  an  instru- 
ment in  writing  binding  him  to  carry  them  out;  that  on  that 
aame  Sunday  afternoon  witness  again  met  Thomas  J.  Barnes 
and  wife,  and  James  W.  Bratton,  and  also  Judge  Hall  at 
witness'  residence  in  Hallsville;  that  on  that  occasion  Judge 
Hall  drew  up  the  deed  of  trust  in  question;  Thomas  J.  Barnes 
and  wife  executed  it,  and  Judge  Hall  took  their  acknowledg- 
ment; that  this  was  all  done  on  Sunday  afternoon,  January 
18,  1891;  that  when  the  deed  of  trust  was  finished  it  was  left 
with  Judge  Hall  for  him  to  fill  out  a  blank  about  a  former 
deed  of  trust  to  Gatewood. 

Josiah  Hall,  the  justice,  was  introduced  as  a  witness  by 
the  plaintiff,  who  testified:  That  he  had  on  Sunday,  the 
'eighteenth  day  of  January,  1891,  at  the  residence  of  A.  M. 
Barnes,  in  Hallsville,  at  tlie  instance  of  T.  J.  Barnes  and  J. 
W.  Bratton,  drawn  up  the  deed;  and  that  Barnes  and  wife 
signed  and  acknowledged  the  same  before  him  as  justice  of 
the  peace  on  that  ^**  day;  and  that  he  had  written  out  his 
certificate  of  acknowledgment  at  the  same  time  and  place; 
that  when  the  deed  of  trust  was  drawn  up,  executed,  and 
acknowledged,  James  W.  Bratton  and  Thomas  J.  Barnes  were 
present,  and  A.  M.  13arnes,  wlio  was  the  son  of  Thomas  J. 
Barnes,  was  present,  part  of  the  time;  that  tliese  were  all 
who  were  present,  except  that  Mrs.  Ellen  Barnes,  Thomas 
Barnes'  wife,  was  called  in  to  sign  and  acknowledge  tiie  deed. 
The  notes  euibraced  in  the  deed  were  handed  witness  by  J. 
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W.  Bratton,  and  each  was  fully  described  in  the  body  of  the 
deed.  Barnes  claimed  that  he  only  owed  one  of  the  notes — 
one  of  the  larger  ones,  which  at  the  time,  amounted  to  about 
eleven  hundred  dollars;  he  claimed  to  have  paid  off  the  other 
notes  in  William  Bratton's  lifetime.  It  was  understood  be- 
tween the  parties  then  present  that  Barnes  should  give  Brat- 
ton a  deed  of  trust  on  his  land  embracing  all  the  notes,  and, 
that  when  the  land  was  sold  under  the  deed  of  trust,  Bratton 
should  pay  back  to  Barnes  all  the  land  should  sell  for  over 
and  above  enough  to  pay  the  eleven  hundred  dollar  note, 
which  he  admitted  that  he  still  owed.  The  witness  further 
states  that  Tillman  Kemper  had,  earlier  in  the  day  of  Sun- 
day, the  18th,  called  at  his  house  and  requested  him  to 
go  to  A.  M.  Barnes'  house  that  afternoon  and  draw  up  this 
deed;  that  he  objected  to  doing  this  justice  work  on  Sunday, 
and  insisted  that  it  would  not  be  legal  if  done;  but  that  both 
Barnes  and  Kemper,  and  afterward  Bratton,  insisted  that 
witness  should  proceed  that  afternoon  to  draw  up  and  take 
the  acknowledgment  to  the  deed;  that  he  could  date  the  deed 
and  his  certificate  back  to  the  17th  (Saturday),  and  nobody 
would  ever  know  the  difference;  and  that  it  was  insisted  by 
Barnes  and  Bratton  that  all  should  keep  it  secret. 

Witness  did,  as  urged  by  the  parties,  date  the  **'  deed 
and  certificate  back  to  Saturday,  the  seventeenth  day  of  Jan- 
uary, 1891.  When  signed  and  acknowledged  the  deed  of 
trust  was  left  with  witness  with  the  understanding  that  he 
should  on  the  following  day,  Monday,  January  19,  1891, 
take  it  to  Columbia,  and,  after  inserting  in  a  blank  left  for 
that  purpose  the  description  of  the  deed  of  trust  theretofore 
given,  he  was  to  file  it  for  record  in  the  recorder's  oflfice,  all 
of  which  witness  did.  Witness  further  stated  that  while 
drawing  up  the  deed,  or  just  afterward,  at  A.  M.  Barnes' 
house,  T.  J.  Barnes  and  J.  W.  Bratton  had  some  conversation 
about  getting  witness  to  draw  up  a  paper  between  them  show- 
ing the  conditions  upon  wliich  Barnes  had  agreed  to  give  the 
deed  of  trust.  As  a  matter  of  fact,  however,  they  never  came 
to  witness  to  have  this  paper  written;  why,  the  witness  did 
not  know. 

Defendant  James  W.  Bratton  testified  in  his  own  behalf,  in 
substance,  as  follows:  "The  first  interview  I  ever  had  with 
T.  J.  Barnes  in  regard  to  giving  me  this  deed  of  trust  was  in 
his  house  on  Sunday  morning,  January  18,  1891.  Mr.  Till- 
man Kemper  was  present  at  this  talk  we  had  in  his  house. 
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I  don't  know  whether  Kemper  was  present  when  we  finally 
talked  the  matter  over,  near  his  well  in  his  yard,  or  not.  A. 
M.  Barnes  was  present  at  this  conversation.  Thomas  J. 
Barnes  was  suspicious  of  me,  for  some  reason,  and  had  his 
eon  present  to  hear  what  was  said  between  us,  and  he  re- 
peated over  the  conversation  we  had  in  the  house.  Thomas 
J.  Barnes  told  me  in  this  conversation  that  he  would  give 
me  the  deed  of  trust  to  secure  the  notes,  if  I  would  give 
him  as  much  as  he  claimed  he  had  paid  on  them.  I  told 
him  I  did  not  know  whether  he  had  paid  those  other  notes 
or  not,  or  anything  about  that.  He  then  said  he  would 
give  me  the  deed  of  trust  if  I  would  give  him  my  propor- 
tional part  of  the  notes  he  claimed  to  •*'*  have  paid  that  I 
might  get  out  of  the  estate.  I  was  an  heir,  and  had  a  fifth 
interest  in  the  estate.  I  told  him  whatever  amount  I  re- 
ceived from  the  estate  on  account  of  the  notes  he  claimed  to 
have  paid  from  the  sale  of  his  land,  under  the  deed  of  trust, 
I  would  give  him  my  part  of  it  if  he  would  give  me  the  deed 

of  trust,  and  he  said  he  would  do  it The  only  propo- 

eition  I  made  Barnes  was,  that  I  would  give  him  my  part 
of  this  debt,  that  might  be  paid  by  me  out  of  these  notes  he 

■claimed  to  have  paid I  went  to  A.  M.  Barnes'  house 

that  evening  where  Hall  drew  up  the  deed  of  trust.  I  do 
not  know  who  brought  Hall  there.  He  was  at  Barnes'  house 
when  I  arrived  there,  and  Hall  and  Thomas  J.  Barnes  came 
to  the  house  a  little  while  after  I  had  been  there.  I  had  no 
conversation  with  either  of  them  about  the  conditions  upon 
which  the  deed  of  trust  was  to  be  executed.  Not  a  word  was 
said  about  it  at  A.  M.  Barnes'  house.  Hall  was  but  a  little 
while  drawing  up  the  deed  of  trust.  I  gave  him  the  notes, 
and  he  went  on  to  draw  up  the  deed  of  trust.  I  don't  know 
who  told  Hall  about  the  notes  I  wanted  to  secure,  but  I  pre- 
sume Barnes  told  him.  I  laid  the  notes  on  the  table.  I  had 
talked  the  matter  over  with  Barnes  that  morning  and  had 
no  further  talk  with  him  in  regard  to  the  matter." 

The  foregoing  extracts  from  the  evidence  present  the  sali- 
ent features  of  the  case. 

1.  That  the  deed  of  trust  was  executed  on  Sunday  is  be- 
yond question.  Is  it  void  for  that  reason?  Plaintiff' con- 
tends that  it  is,  because  by  statute  it  is  provided  that:  "  Every 
person  who  shall  either  labor  himself,  or  compel  or  permit 
his  apprentice  or  servant,  or  any  person  under  his  charge  or 
control,  to  labor  or  perform  any  work,  other  than  the  house- 
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hold  offices  of  daily  necessity,  or  other  works  of  necessity  or 
charity,  ....  on  the  first  day  of  the  week,  commonly  called 
Sunday,  ***  shall  be  deemed  guilty  of  a  misdemeanor": 
Rev.  Stats.  1889,  sec.  3852.  And  in  support  of  this  conten- 
tion we  are  cited  to  1  Jones  on  Mortgages,  section  623,  and 
several  cases  from  other  states,  maintaining  the  proposition 
that  "  statutes  forbidding  the  transaction  of  business  on  Sun- 
day have  the  effect  to  render  void  all  contracts  executed  upon 
that  day." 

But  these  authorities  are  not  in  point  under  our  statute, 
which  contains  no  such  comprehensive  provision,  and  the 
inhibitions  of  which  are  limited  to  work  and  labor,  hunting 
game  and  shooting,  in  the  section  cited;  to  horseracing, 
cock-fighting,  and  playing  at  cards  or  any  games,  in  section 
3854;  and  to  exposing  for  sale  any  goods,  wares,  or  merchan- 
dise; keeping  open  any  ale  or  porter  house,  grocery  or  tippling 
shop,  and  retailing  any  fermented  or  distilled  liquor  on  Sun- 
day, in  section  3855.  While  contracts  growing  out  of  a  vio- 
lation of  these  provisions  of  the  statute  are  void,  and  will  not 
be  enforced  by  the  courts  {Bernard  v.  Lupping,  32  Mo.  341,) 
other  business  contracts  are  left  by  our  statute  as  they  were 
at  common  law,  and  as  the  common  law  makes  no  distinc- 
tion between  Sunday  and  any  other  day,  as  to  the  making  of 
contracts,  and  all  other  acts,  not  of  a  judicial  nature,  it  is 
not  seen  upon  what  principle  a  note  or  deed,  executed  on 
Sunday,  could  for  that  reason  alone  be  held  void;  and  so  it 
has  been  ruled  in  this  state  that  a  promissory  note  executed 
on  Sunday  is  not,  for  that  reason,  void:  Kaufman  v.  Hamm, 
30  Mo.  387;  More  v.  Clymer,  12  Mo.  App.  11;  Glover  v.  Cheat- 
ham,  19  Mo.  App.  656. 

And  elsewhere,  under  statutes  similar  to  ours,  it  has  been 
held  that  contracts  made  on  Sunday  in  matters  of  business, 
other  than  such  as  is  prohibited  by  statute,  are  valid:  Bloom 
V.  Richards,  2  Ohio  St.  387;  Boynton  v.  Page,  13  Wend.  425; 
Johnson  V.  Brown,  13  Kan.  529;  Horacek  v.  Keebler,  5  Neb. 
355;  Hellams  *'«  v.  Abercrombie,  15  S.  C.  110;  40  Am.  Rep. 
684;  Moore  v.  Murdoch,  26  Cal.  514. 

The  cases  in  which  contrary  rulings  have  been  made  will 
be  found  in  the  main  to  be  under  statutes  which  prohibit 
generally  the  transaction  of  any  secular  business  on  Sunday, 
except  works  of  necessity  or  charity;  but  such  is  not  the 
scope  of  our  statute,  nor  of  the  statutes  of  many  of  the  states. 
It  was  not  necessary  to  pass  upon  this  question  in  Gwinn  y. 
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Simes,  61  Mo.  335,  and  the  fact  that  the  judgment  of  the 
court  upon  the  subject  was  reserved  in  that  case  ought  not  to 
impair  the  force  of  the  authorities  cited. 

The  fact  that  the  acknowledgment  was  taken  on  Sunday 
neither  impairs  nor  strengthens  the  integrity  of  the  instru- 
ment. Acknowledgment  is  for  the  purpose  of  registration, 
and  registration,  to  impart  notice.  No  question  of  notice  or 
priority  of  lien  is  involved  in  this  issue.  It  follows  from 
what  has  been  said  that  the  deed  of  trust  cannot  be  held  to 
be  void  because  executed  and  acknowledged  on  Sunday. 

2.  This  brings  us  to  the  main  question,  which  is  one  of  fact 
to  be  determined  by  the  testimony,  and  for  that  purpose  it 
does  not  seem  necessary  that  the  weight  of  the  evidence 
should  be  ascertained,  for  the  reason  that  from  all  the  evi- 
dence it  is  manifest  that  either  one  or  the  other  of  two  pro- 
positions must  be  true;  that  in  this  deed  of  trust,  given  to 
secure  a  debt  which  in  whole  or  in  part  was  due  and  owing 
from  Thomas  J.  Barnes  to  the  estate,  there  was  concealed  a 
trust  for  his  benefit,  either  in  the  amount  of  all  the  proceeds 
that  might  be  realized  from  a  sale  of  the  land  over  and  above 
the  note,  amounting  in  principal  and  interest  to  about  the 
sum  of  eleven  hundred  dollars,  as  testified  to  by  Thomas 
J.  and  Alfred  M.  Barnes,  and  Squire  Hall,  or  in  so  much 
of  that  amount  as  might  be  the  share  of  James  W.  Brat- 
ton,  as  distributee  of  the  estate,  as  testified  to  by  **'  him 
— and,  whichever  story  be  credited,  it  is  equally  manifest 
that  this  secret  trust  was  willfully  and  knowingly  created  by 
the  grantor  and  beaeficiary,  for  the  purpose  of  concealing 
from  the  creditors  of  the  grantor  a  portion  of  the  debtor's 
property,  and  ultimately  depriving  them  of  any  benefits  to 
be  derived  therefrom,  under  cover  of  a  conveyance  to  secure 
a  bona  fide  indebtedness.  Such  a  contrivance  was  a  fraud 
upon  the  creditors  of  Thomas  J.  Barnes,  whether  he  was 
thereby  to  secure  two  thousand  dollars  or  three  thousand 
dollars,  according  to  the  one  agreement  testified  to,  or  only 
five  hundred  dollars  or  six  hundred  dollars,  according  to  the 
other  agreement  testified  to,  and  it  was  the  common  fraud  of 
both  parties  to  the  deed,  for  which  the  deed  of  trust  should 
have  been  set  aside. 

The  judgment  is  reversed  and  the  cause  remanded. 

All  concur.  

Sunday  Laws— What  Contracts  not  Invalid. — At  common  law,  acta 
performed  oaSanday  were  valid,  uuless  expressly  prohibited;  consequently, 
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contracts  made,  work  and  labor  done,  and  eren  business  of  one's  ordinary 
calling,  were  not  considered  illegal  because  performed  on  that  day:  Atnis  v. 
Kyle,  2  Yerg.  31;  24  Am.  Dec.  463,  and  note;  to  the  same  effect  see  Kepner 
▼.  Kfr/er,  6  Watts,  231;  31  Am.  Dec.  460,  and  note;  Adanu  v.  Hamell,  2 
Doug.  73;  43  Am.  Dec.  455,  and  note.  A  contract  is  not  void  because  made 
on  Suuday,  within  a  statute  prohibiting  "  labor"  that  "  disturbs  the  peace 
and  good  order  of  society":  Richmoiul  v.  Moore,  107  111.  429;  47  Am.  Rep. 
445,  and  note.  So,  a  mortgage  executed  on  Sunday  is  not  void  either  at 
common  law  or  under  a  statutory  prohibition  of  the  exercise  on  that  day  of 
acts  in  the  "ordinary  calling"  of  citizens:  Hellama  v.  Abercrombie,  15  S.  C.  IIO; 
40  Am.  Rep.  684,  and  note.  This  question  will  be  found  further  discussed 
in  the  notes  to  the  following  cases:  Coalello  v.  Ten  Eyck,  24  Am.  St.  Rep. 
134;  Handy  V.  St.  Pauletc.  Pub.  Co.,  16  Am.  St.  Rep.  699;  Allenv.  Duffie,  38 
Am.  Rep.  165;  Myers  v.  Meinrath,  3  Am.  Rep.  371;  State  v.  Lorry,  32  Am. 
Rep.  567;  Hazard  v.  Day,  92  Am.  Dec.  794,  and  Robeson  v.  French,  45 
Am.  Dec.  237. 

Fraudulent  Con vetancks— What  are. — A  bond  and  mortgage  given 
partly  to  secure  a  real  debt,  but  partly  to  protect  the  obligor's  property 
against  certain  persons  holding  his  indorsements,  is  fraudulent  and  void: 
Barrett  v.  Nealon,  119  Pa.  St.  171;  4  Am.  St.  Rep.  628,  and  note.  A  mort- 
gage designed  and  made  by  the  mortgagor  to  enable  him  to  continue  in 
business  by  placing  his  property  beyond  the  reach  of  legal  process  is  void, 
though  intended  in  good  faith  for  the  ultimate  benefit  of  all  the  creditors: 
SaAmr.  Columbia  Fuel  Co.,  25  Or.  15;  42  Am.  St.  Rep.  756,  and  note.  Where 
a  conveyance  purporting  to  be  absolute  is  in  fact  accompanied  by  a  secret 
tmst  that  the  creditors  shall  hold  the  property  merely  as  security,  and  shall 
hold  any  balance  realized  after  the  discharge  of  the  debt  subject  to  the  or- 
der of  the  debtor  the  transaction  will  be  held  fraudulent  and  void  as  to  other 
orediton:  ilcCulloch  v.  Hutchinson,  7  Watts,  434;  32  Am.  Deo.  778. 
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DiBDS,  Correctort — Adverse  Possession.— After  the  acceptance  by  gran- 
tees of  a  deed  of  correction  from  their  grantor  in  lieu  of  a  prior  deed 
from  him,  misdescribing  the  land  intended  to  be  conveyed,  the  gran- 
tor's possession  of  the  land  first  conveyed  to  such  grantees  is  adverse 
to  them. 

Deeds — Presumption. — One  who  has  sold  land  is  presumed  to  have  made  a 
deed  to  the  purchaser. 

Deeds,  Correctory — Estoppel.— The  acceptance  by  grantees  of  a  deed  <rf 
correction  from  their  grantor  in  lieu  of  a  prior  deed  executed  by  him, 
misdescribing  the  land  intended  to  be  conveyed,  and  the  sale  by  sach 
grantees  of  the  land  conveyed  to  them  by  the  subsequent  deed,  estop 
them  from  claiming  title  to  the  land  conveyed  by  the  first  deed. 

DaiDS,  Correctory — ELECnoN. — The  acceptance  by  grantees  of  a  deed  of 
correction  from  their  grantor  in  lieu  of  a  prior  deed  executed  by  him, 
misdescribing  the  land  intended  to  be  conveyed,  constitutes  an  election 
by  the  grantees  to  take  the  land  conveyed  by  tlie  deed  of  correction 
and  a  relinquishment  of  title  to  the  laud  conveyed  by  the  prior  deed. 
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Election. — One  who  Accepts  Benefits  under  an  instrument  must  adept 
the  whole  of  it,  conforming  with  all  its  provisions  and  renouncing  all 
rights  inconsistent  therewith. 

Evidence.— Declaration  or  Opinion  of  Husband  while  living  on  his 
wife's  land,  as  to  the  nature  of  her  title,  is  inadmissible  in  evidence  to 
bind  her  or  the  land. 

Deeds  OF  Correction  —  Election  —  Adverse  Possession. —  If  grantees 
accept  a  deed  of  correction  from  their  grantor,  conveying  dififerent 
land  from  that  conveyed  to  them  by  a  prior  deed,  misdescribing  the 
laud  intended  to  be  conveyed,  and  sell  the  land  conveyed  to  them  by 
the  deed  of  correction,  the  fact  that  the  original  grantor  does  not  remit 
to  them  all  of  the  purchase  money  received  by  him  from  their  grante* 
does  not  afifect  their  election  to  take  the  land  conveyed  to  them  by  the 
deed  of  correction,  nor  does  it  affect  the  original  grantor's  adverse  pos« 
session  of  the  land  described  in  the  prior  deed  containing  the  misde* 
scription. 

Appeal — Harmless  Errors. — If  the  result  reached  by  the  trial  is  correct, 
errors  in  giving  or  denying  declarations  of  law,  or  in  giving  or  denying 
instructions,  must  be  treated  as  harmless  on  appeal. 

Ejectment  for  the  southeast  quarter  of  the  southeast  quar- 
ter of  section  27,  township  22,  range  28.  Plaintiffs  are  the  chil- 
dren and  heirs  at  law  of  John  M.  Lillard.  The  tract  of  land 
in  dispute  is  part  of  one  represented  by  the  following  plat: 

NOKTH 


^ 
\ 

< 

S.W.  }4  S.E.  Ji 

2^22-28 

3 

John  M.  and 

8.  E.i^  S.E.  34- 
27-22-28 

CUaggie's; 
Wlndea'  Purcljase 

2 

34-22-28 

4 

Pleasant  V.LlUard. 

IJ  E.    If.E. 

34-22-28 
1 

Lillard  or  ParksTiouse  ^ 

Jamea  M.  Lillard  is  the  common  source  of  title  to  the 
whole  of  the  land.  He  had  three  children,  John  M,,  Pleas- 
ant v.,  and    Sarah  M.,  commonly   called   "Maggie."      On 
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March  6,  1867,  James  M.  Lillard  conveyed  to  his  sons,  J.  M. 
and  P.  v.,  land  in  the  southeast  quarter  of  the  southeast 
quarter,  and  the  southwest  quarter  of  the  southeast  quarter 
of  section  27,  township  22,  range  28.  On  March  4,  1867,  he 
conveyed  to  his  daughter  "  Maggie"  the  nortliwest  quarter 
of  the  northeast  quarter  of  section  34,  township  22,  range  28, 
On  March  10,  1869,  the  same  grantor  conveyed  to  his  sons,  J. 
M.  and  P.  V.,  the  southwest  quarter  of  the  southeast  quarter 
of  section  27,  township  22,  range  28,  and  the  northwest  quar- 
ter of  the  northeast  quarter  of  section  34,  township  22,  range 
28.  This  deed  recited:  "  That  this  deed  is  made  in  lieu  of  a 
certain  deed  made  and  executed  by  us  before  Ezekiel  H. 
Cave,  justice  of  the  peace,  on  the  sixth  day  of  March,  1867, 
and  recorded  in  book  'H,'  pages  125  and  126,  in  the  record- 
er's office  in  Barry  county,  Missouri,  by  G.  L.  Carlin,  re- 
corder, in  which  said  deed  the  numbers  of  the  land  are 
incorrectly  given,  making  us  convey  the  northwest  quarter 
of  the  northeast  quarter  of  section,  township,  and  rang© 
aforesaid  to  Sarah  M.  Lillard."  On  March  10,  1869,  the  same 
grantor  conveyed  to  his  daughter,  Sarah  M.,  the  southeast 
quarter  of  the  southeast  quarter  of  section  27,  township  22, 
range  28.  This  deed  recited:  "And  we  by  these  presents 
further  state,  this  deed  is  made  in  lieu  of  a  certain  deed 
made  and  executed  by  us  before  Ezekiel  H.  Cave,  justice  of 
the  peace,  on  the  fourth  day  of  March,  1867,  and  recorded 
in  book  'H.'"  In  April,  1869,  John  M.  and  P.  V.  Lillard 
conveyed  and  sold  the  southwest  quarter  of  the  southeast 
quarter  of  section  27,  and  tlie  northwest  quarter  of  the  north- 
east quarter  of  section  34,  township  22,  range  28,  to  one  Booth, 
who  conveyed  it  to  Dr.  Long,  who  conveyed  it  to  Windes,  the 
present  defendant.  Judgment  for  defendant.  PlaintifiFs  ap- 
pealed. 

Frost  &  Wear  and  H.  C.  Pepper ^  for  the  appellants. 

N.  Gibba  and  T,  M.  Allen^  for  the  respondent. 

**•  Sherwood,  J.  Upon  the  foregoing  facts  detailed  in 
evidence,  we  have  no  doubt  that  defendant  was  entitled  to 
judgment.  There  was  no  warrant  in  the  evidence  on  which 
to  base  the  conclusion  that  the  possession  ***  of  James  M. 
Lillard  was  in  any  sense  "  permissive"  after  he  had  made 
the  two  reciprocal  deeds  of  correction  of  April  10,  1869,  and 
especially  after  the  acceptance  of  one  of  them  by  John  M. 
Lillard,  whom  we  shall  presume  after  such  a  lapse  of  time 
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was  acting  for  his  brother,  Pleasant  V.  And  it  will  be  pre- 
sumed, also,  that  John  M.  and  his  brotlier,  having  sold  the 
land  to  Booth,  they  executed  a  deed  in  conformity  thereto, 
for  this  was  in  the  usual  course  of  business:  Fitzgerald  v. 
Barker,  85  Mo.  13. 

The  deed  of  correction  made  at  the  time  indicated,  followed 
by  an  acceptance  and  sale  of  the  land  by  John  M.  for  himself 
and  brother,  assisted  by  his  father  and  Dr.  Long,  as  well  as 
the  presumption  last  aforesaid,  constitute  evidence,  of  the 
most  cogent  nature,  of  a  ratification  of  the  correction  made 
in  the  two  deeds.  In  such  circumstances  the  possession  of 
the  father,  James  M.,  was  no  more  "  permissive,"  as  to  the 
rest  of  the  land,  than  if  he  had  never,  in  the  first  instance, 
made  a  deed  to  his  sons.  His  possession  was,  therefore,  as 
much  adverse  toward  them  as  toward  anyone  else,  and  the 
usual  consequences  would  of  course  attend  such  adverse  pos- 
session. 

But  another  view  may  be  taken  of  this  matter  which  will 
result  as  unfavorably  to  plaintiffs  as  the  former  one,  to  wit: 
John  M.  Lillard,  by  accepting  for  himself  and  brother  the 
deed  of  correction,  made  the  acceptance  at  the  time,  and  the 
sale  thereafter,  in  a  manner,  that  precluded  either  of  them 
from  subsequently  asserting  anything  to  the  contrary  of  what 
might  be  reasonably  inferred  from  those  acts;  in  a  word,  that 
acceptance  and  that  sale  constituted  an  election  and  a  tacit 
relinquishment  to  the  property  in  suit. 

On  this  topic  a  learned  author  says:  "  The  doctrine  of  elec- 
tion is  founded  upon  the  principle  that  there  is  an  implied 
condition,  that  he  who  accepts  a  benefit  '**  under  an  in- 
strument must  adopt  the  whole  of  it,  conforming  with  all 
its  provisions,  and  renouncing  every  right  inconsistent  with 
them.  The  principle  is  recognized  and  established  in  this 
country  almost  precisely  the  same  as  in  England,  and  rests 
upon  the  equitable  ground  that  no  man  can  be  permitted  to 
claim  inconsistent  rights  with  regard  to  the  same  subject, 
and  that  anyone  who  claims  an  interest  under  an  instrument 
is  bound  to  give  full  effect  to  that  instrument  as  far  as  he 
can.  A  person  cannot  accept  and  reject  the  same  instru- 
ment, or,  liaving  availed  himself  of  it  as  to  part,  defeat  its 
provisions  in  any  other  part;  and  this  applies  to  deeds,  wills, 
and  all  other  instruments  whatsoever":  2  Herman  on  Estop- 
pel and  Res  Judicata,  sec.  1028,  p.  1156.  See,  also,  2  Story's 
Equity  Jurisprudence,  13th  ed.,  sec.  1080, 
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This  doctrine  of  election,  which  prevents  the  assertion  of 
repugnant  rights,  is  but  an  extension  of  the  law  of  equitable 
estoppel:  1  Herman  on  Estoppel  and  Res  Judicata,  11.  And 
the  estoppel  was  properly  pleaded  in  the  answer. 

It  is  proper  to  say  here  that  it  is  immaterial  whether  the 
alteration  in  the  deeds  was  the  result  of  original  mistake,  or 
of  a  subsequent  desire  to  make  a  change  in  the  land  con- 
veyed, and  would  not  affect  the  result  already  announced  ai 
to  the  application  of  the  doctrine  of  election. 

There  was  no  error  in  refusing  to  let  Parks  give  his  opinion 
as  to  the  interest  of  John  M.  Lillard  in  the  litigated  premises. 
His  wife  held  under  the  married  woman's  act  of  1865,  and 
no  declarations  of  her  husband  could  bind  her  or  the  land, 
even  while  he  was  living  on  the  premises  with  her.  His  sole 
deed  could  not  affect  her  interests  in  the  land,  and  certainly 
his  "  word  of  mouth "  could  not  do  more  than  his  deed: 
Mueller  v.  KaessmanUy  84  Mo.  318,  and  cases  cited.  If  the 
declarations  or  opinion  of  Parks  were  inadmissible  '*'  while 
living  on  his  wife's  land,  as  to  the  nature  of  her  title,  then 
a  fortiori  were  they  incompetent  after  her  possession  had 
ceased  and  they  were  attempted  to  be  used  against  his  wife's 
grantee. 

The  court,  at  the  conclusion  of  the  case,  made  this  finding: 
*'  The  court  finds  from  the  evidence  in  this  case  that  John 
M.  Lillard  assented  to  and  approved  of  the  making  the  two 
deeds,  dated  April  10,  1809,  read  in  evidence  in  this  case,  by 
his  father,  James  M.  Lillard,  and  acquiesced  in  the  change 
intended  to  be  made  by  James  M.  Lillard  by  the  said  deeds 
of  April  10,  1869,  and  that  plaintifis  are  not  entitled  to  re- 
cover in  this  action." 

This  finding  was  not  as  comprehensive  as  it  should  have 
been,  inasmuch  as  it  did  not  embrace  within  its  scope  tiie 
acquiescence  or  election  of  Pleasant  V.  Lillard,  of  which  there 
was  sufficient  evidence  as  already  stated.  His  death,  it  ap- 
pears, occurred  in  October,  1869,  and  it  is  now  claimed  that, 
as  he  died  a  single  man,  John  M.  Lillard  inherited  a  portion 
of  his  brother's  interest,  and,  as  his  father  died  in  1882,  and 
his  mother  in  1886,  he  inherited  a  portion  of  their  interests 
in  the  disputed  premises.  Respecting  this  claim,  it  may  be 
said  that  this  cause  was  not  tried  on  that  theory  in  the  lower 
court.  Moreover,  the  considerations  heretofore  adverted  to, 
of  election,  and  of  the  statute  of  limitations,  effectually  cut  oflf 
any  right  which  those  claiming  under  Pleasant  V.  Lillard 
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had.  Under  this  view,  the  point  that  the  finding  of  the  court 
lacked  in  comprehensiveness  becomes  immaterial. 

Nor  does  it  affect  either  the  question  of  election,  or  of  the 
statute  of  limitations,  that  all  the  money  paid  by  Booth  to 
James  M.  Lillard,  for  the  land  the  latter  had  deeded  to  his 
sons  on  the  tenth  day  of  April,  1869,  was  not  transmitted  by 
him  to  his  sons  in  Texas;  the  question  of  the  disposition  of 
the  proceeds  of  such  sale  was  ***  one  between  the  father  and 
his  sons,  just  as  it  would  have  been  between  any  other  agent 
and  his  principals:  Long  v.  Joplin  Min.  etc.  Co.,  68  Mo.  433. 

It  is  unnecessary  to  discuss  the  declarations  of  law  given 
or  refused.  Under  the  evidence,  the  finding  could  not  have 
been  otherwise,  and,  when  this  is  the  case,  it  is  our  custom 
to  treat  errors  in  giving  or  denying  declarations  of  law,  or 
in  giving  or  denying  instructions,  as  harmless:  Fitzgerald 
T.  Barker,  96  Mo.  661;  9  Am.  St.  Rep.  375;  Greer  v.  Lafayette 
County  Bank  (Mo.,  March  8,  1895),  30  S.  W.  Rep.  319,  and 
cases  cited. 

Holding  these  views,  we  affirm  the  judgment. 

All  concur.  ^_^ 

Witnesses — Husband  and  Wife — Competency, — A  husband  cannot  tes- 
tify where  the  wife  has  an  interest  involved  in  the  litigation:  Johnson  v. 
Boice,  40  La.  Ann.  273;  8  Am.  St.  Rep.  528;  or  in  which  she  is  a  party: 
Cramer  v.  He/ord,  17  N.  J.  Eq.  367;  90  Am.  Dec.  594.  A  statute  removing 
the  disability  of  witnesses  on  the  ground  of  interest  does  not  render  the 
husband  and  wife  competent  witnesses,  the  one  for  or  against  the  other: 
Gee  V.  Scott,  48  Tex.  510;  26  Am.  Rep.  331.  A  wife  is  a  competent  witness 
for  her  husband  on  the  trial  of  civil  actions,  under  the  Connecticut  statute: 
Meiriam  v.  Hartford  tic  R.  R.  Co.,  20  Conn.  354;  52  Am.  Dec.  344.  See, 
also,  the  notes  to  Chamberlain  v.  People,  80  Am.  Dec.  258,  and  State  v. 
£oj/d,  27  Am.  Dec.  377. 
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MuNiciPAi.  Corporations  —  Ordinances  — Passage. — The  fact  that  an 
ordinance  is  not  signed  by  the  mayor  of  a  city  after  its  passage  does 
not  render  it  invalid,  if  the  statute  requiring  it  to  be  so  signed  also 
provides  that,  if  the  mayor  shall  "neglect  or  refuse  to  sign  any  ordi- 
nance, or  return  the  same  with  his  objections  in  writing  at  tlie  next 
meeting  of  the  board  of  aldermen,  the  same  shall  become  a  law  without 
his  signature." 

Municipal  Corporations — Ordinances — Approval. — The  approval  of  an 
ordinance  by  tlie  acting  president  of  a  board  of  city  aldermen,  made 
during  the  absence  of  the  president  of  the  board,  is  valid. 
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MoNioiPAL  Corporations— Contracts. — Failure  to  make  a  contract  in 
duplicate,  and  to  file  it  with  the  proper  city  officer  as  required  by  stat- 
ute, does  not  make  a  contract  entered  into  with  the  city  void,  if  the 
statute  does  uot  make  such  filing  of  the  ooutraot  a  condition  precedent 
to  its  validity. 

Municipal  Corporations  —  Indbbtbdness — Constitutional  Limit. — A 
contract  by  a  city  to  pay  a  fixed  price  annually  for  a  supply  of  water 
for  twenty  years,  payment  to  be  contingent  on  the  water  being  sup- 
plied, does  not  create  a  debt  on  the  part  of  the  city  for  the  aggregate 
amount  which  may  ultimately  become  payable,  within  the  meaning  of 
a  constitutional  provision  limiting  the  yearly  indebtedness  wbioh  may 
be  incurred  by  the  city. 

Municipal  Corporations  —  Indkbtbdness  —  Constitutional  Limit. — 
Contracts  for  the  annual  supply  of  municipalities  with  such  neces- 
saries as  light  and  water,  and  contracts  for  the  payment  therefor,  do 
not  create  a  debt  for  the  aggregate  amount  which  may  become  due 
upon  a  compliance  with  the  terms  of  the  contract,  within  the  meaning 
of  a  constitutional  provision  limiting  the  yearly  indebtedness  whieh 
may  be  incurred  by  a  city. 

Thurman  &  Wray  and  J.  H.  Pratt,  for  the  appellant, 
O.  L.  Cravens  and  0.  Hubbert,  for  the  respondent. 

*"  Burgess,  J.  This  is  an  action  upon  a  contract  al- 
leged to  have  been  entered  into  between  plaintiflf  and  de- 
fendant, under  which  plaintitf  erected  for  defendant,  a  city 
of  the  fourth  class,  a  system  of  waterworks,  and  **'  defend- 
ant granted  to  plaintiff  a  waterworks  franchise  for  a  term  of 
twenty  years,  and  agreed  to  pay  plaintiff,  for  the  use  of  water 
for  city  and  other  purposes,  two  thousand  dollars  a  year  for 
the  use  of  fifty  water  hydrants  for  a  term  of  twenty  years, 
and  thirty  dollars  per  year  for  each  additional  hydrant  which 
the  city,  by  its  board  of  aldermen,  might  order  for  the  use 
and  benefit  of  the  city.  The  action  is  for  hydrant  rental 
due.     As  to  the  amount  there  is  no  controversy. 

The  validity  of  the  contract  is  denied  by  defendant,  the 
only  evidence  thereof  and  details  being  included  in  an  ordi- 
nance of  said  defendant.  No.  113.  Section  15  of  said  ordi- 
nance reads  as  follows:  "This  ordinance  shall  become 
binding  as  a  contract  on  the  said  city  of  Neosho,  in  the 
event  that  said  S.  V.  Saleno  or  his  assigns  shall,  within  ten 
days  from  the  passage  and  publication  thereof,  file  with  the 
city  clerk  of  said  city  his  written  acceptance  of  the  terms, 
•  obligations,  and  conditions  of  this  ordinance;  and,  upon  such 
acceptance,  this  ordinance  shall  constitute  the  contract,  and 
shall  be  the  measure  of  the  rights  and  liabilities  of  the  said 
city  and  of  the  said  S.  V.  Saleno." 
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On  the  fifteenth  day  of  October,  1890,  this  ordinance  was 
submitted  to  a  vote  of  the  people  for  ratification  after  its 
passage  by  the  board  of  aldermen,  under  authority  of  an 
ordinance,  No.  114,  in  which  was  set  forth  the  object  and 
purpose  of  the  election  to  be  held  for  the  ratification  or  rejec- 
tion of  the  contract  as  set  forth  in  said  ordinance  first  named, 
whicli  last-named  ordinance  provided  for  all  the  details  for 
holding  the  election,  including  notice  thereof,  polling  places, 
the  kind  of  ballots  to  be  used,  manner  of  ascertaining  and 
declaring  the  result  of  the  election,  and  certifying  the  same. 

An  election  was  held  in  pursuance  of  the  provisions  ****  of 
this  ordinance,  which  resulted  in  an  almost  unanimous  vote 
in  favor  of  ratifying  the  contract  as  set  forth  by  ordinance 
No.  113.  On  the  day  next  after  the  election,  being  October 
16,  1890,  the  city  clerk,  by  order  of  the  board  of  aldermen, 
notified  plaintiff  that  the  contract  had  been  ratified  by  a  vote 
of  the  people  of  Neosho,  voting  at  an  election  held  in  said 
city  on  the  day  previous,  at  which  there  were  more  than  two- 
thirds  of  the  legal  votes  polled  at  said  election  in  favor  of 
ratifying  said  ordinance  No.  113,  there  being  two  hundred 
and  ninety-three  votes  polled  for  its  ratification,  and  thirty- 
two  votes  against  it. 

On  the  seventeenth  day  of  October,  1890,  plaintiff  filed 
with  said  board  his  written  acceptance  of  the  contract.  Plain- 
tiff then  gave  bond,  entered  upon  the  construction  of  the 
waterworks,  which  were  completed,  and  subsequently,  to  wit, 
November  23,  1891,  accepted  by  the  board  of  aldermen.  By 
the  terms  of  the  contract  the  hydrant  rental  is  made  payable 
semi-annually,  on  the  first  days  of  January  and  July  of  each 
year.  This  suit  was  brought  for  the  hydrant  rental  which 
became  due  July  1,  1892.  The  trial  resulted  in  a  judgment 
for  defendant,  and  from  the  judgment  plaintiff  appealed. 

The  court  declared  the  law  to  be:  1.  That  the  contract  set 
forth  in  ordinance  No.  113,  ratified  by  the  people,  and  ac- 
cepted by  the  plaintiff,  as  shown  by  the  records  of  the  city, 
was  not  sufficient  to  constitute  a  valid  contract  between 
plaintiff  and  defendant,  and  refused  to  declare  the  law  to  be 
that  it  was  not  necessary,  in  order  to  the  validity  of  the  con- 
tract, that  it  should  be  upon  one  paper,  signed  by  both  plain- 
tiff and  defendant,  and  that,  if  the  terms  of  the  contract  in 
said  ordinance  were  ratified  by  the  voters  of  defendant  city, 
at  an  election  lawfully  held  for  that  purpose,  and  plaintiff 
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•■•  tliereafter  in  writing  accepted  such  terms,  that  the  same 
eonstituted  a  valid  contract.  2.  That  if  the  hydrant  rental 
could  not  be  paid  out  of  the  levy  of  fifty  cents  on  the  one 
hundred  dollars,  after  paying  all  current  expenses  of  the 
city,  it  constituted  a  debt  for  the  amount  that  might  ulti- 
mately become  due,  and  refused  to  declare  the  law  to  be 
that  a  contract  to  pay  the  two  thousand  dollars  a  year  for 
hydrant  rental  for  a  term  of  twenty  years  did  not  constitute 
a  debt,  within  the  meaning  of  section  12,  article  10,  of  the 
state  constitution,  without  reference  to  performance. 

Plaintifi''s  first  contention  is  that  ordinance  No.  113  was 
signed  by  the  acting  mayor,  attested  by  the  clerk,  ratified 
by  a  vote  of  the  voters  of  the  city  of  Neosho,  and  accepted 
in  writing  by  the  plaintiff,  and  constituted  a  valid  contract 
for  furnishing  said  city  with  water,  according  to  the  terms 
and  conditions  as  set  forth  in  said  ordinance. 

Defendant  is  a  city  of  the  fourth  class.  By  section  159^ 
of  the  Revised  Statutes  of  1889,  which  pertains  to  such  cities, 
it  is  provided  that:  "  No  bill  shall  become  an  ordinance  until 
the  same  is  signed  by  the  president  of  the  board  of  aldermen 
and  the  mayor."  By  section  1616,  the  mayor,  when  present,  is 
ex  officio  president  of  the  board  of  aldermen. 

The  record  shows  that,  although  the  mayor  was  present 
and  presiding  at  the  meeting  of  the  board  when  ordinance 
No.  113  was  put  upon  its  final  passage,  he  did  not  authen- 
ticate its  passage  by  his  signature  as  such  president  of  the 
board,  and,  because  of  his  failure  to  do  so,  it  is  insisted  by 
defendant  that  the  ordinance  never  became  effective.  It 
is  difficult  to  see  the  force  of  this  argument,  when  it  is  pro- 
vided by  section  1618  of  the  Revised  Statutes  of  1889,  that  if 
the  mayor  should  neglect  or  refuse  to  sign  any  ordinance,  or 
return  the  same  with  his  objections  in  writing  at  the  next 
meeting  of  *'®  the  board  of  aldermen,  the  same  shall  become 
a  law  without  his  signature. 

By  the  very  terms  of  the  section  last  quoted  on  the  neglect 
or  refusal  of  the  mayor  to  sign  the  ordinance,  or  to  return  the 
same  to  the  next  meeting  of  the  board  of  aldermen  with  his 
objections  in  writing  thereto,  it  becomes  a  law,  and  his  failure 
to  so  return  it  must  be  regarded  as  equivalent  to  signing  it. 

The  notice  of  holding  the  election  with  respect  to  the  rati- 
fication of  the  ordinance  by  the  voters,  and  everything  per- 
taining thereto,  as  well  also  as  the  publication  of  the  result 
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of  the  election  which  was  spread  upon  the  records  of  defend- 
ant, seem  to  have  been  a  fair  and  substantial  compliance 
with  the  charter  and  ordinances  of  the  city. 

Another  contention  on  the  part  of  defendant  is  that  the 
ordinance  authorizing  and  calling  the  special  election  is  void, 
for  the  reason  that  it  is  provided  by  section  9  of  that  ordi- 
nance that  it  was  to  take  effect  and  be  in  force  from  and  after 
its  passage  by  the  board  of  aldermen  and  its  approval  by  the 
mayor.  At  the  time  of  its  passage  the  mayor  of  the  city  was 
absent,  and  in  consequence  thereof  it  was  approved  by  the 
then  acting  president  of  the  board  of  aldermen. 

By  section  1616  of  the  Revised  Statutes  of  1889,  it  is  pro- 
vided that,  in  the  absence  of  the  mayor,  the  board  shall  elect 
one  of  their  own  members  to  occupy  his  place  temporarily, 
who  shall  be  styled  "  acting  president  of  the  board  of  alder- 
men," while  the  following  section  provides  that  in  case  of 
temporary  absence  of  the  mayor,  and  until  his  return,  the 
acting  president  of  the  board  of  aldermen,  for  the  time  being, 
shall  perform  the  duties  of  mayor,  with  all  his  rights,  powers, 
and  jurisdiction. 

This  ordinance  was  signed  "John  Meyers,  Acting  Pres. 
Board  of  Aldermen,"  and  its  approval  seems  to  *"'  have 
been  in  strict  compliance  with  the  provisions  of  defendant's 
charter,  under  the  then  existing  circumstances.  We  are, 
therefore,  of  the  opinion  that  section  9,  in  so  far  as  its  valid- 
ity depended  upon  its  approval  by  the  mayor,  was  and  is 
valid,  and  that  its  approval  by  the  acting  president  of  the 
board  of  aldermen  was  all  that  the  law  required. 

The  objections  raised  by  defendant  as  to  the  publication  of 
the  notice  of  the  election,  and  the  canvass  of  the  returns 
thereof,  seem  to  be  extremely  technical  and  without  merit. 

It  is  argued  by  counsel  for  defendant  that,  as  the  contract 
sued  upon  was  not  made  in  duplicate  and  subscribed  by  both 
parties  thereto,  nor  deposited  in  such  office  or  with  such  offi- 
cer of  defendant  as  may  have  been  charged  with  the  keeping 
of  its  contracts,  it  is  void,  under  sections  3157  and  3158  of  the 
Revised  Statutes  of  ]8-)9. 

A  similar  question  was  passed  on  by  this  court  May  28, 
1894,  in  Lamar  Water  etc.  Co.  v.  City  of  Lamar,  26  S.  W.  Rep. 
1025,  in  which  Black,  C.  J.,  speaking  for  the  court,  said: 
"  The  ordinance  could  not  take  effect  as  a  contract  until 
ratified  by  the  requisite  vote,  but  it  was  competent,  and  per- 
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fectly  proper,  to  pass  the  ordinance  to  take  effect  when  rati- 
fied. Indeed,  an  ordinance  setting  forth  the  terms  of  the 
contrnct,  and  tlien  approved  hy  the  necessary  vote,  and 
accepted  in  writing  by  the  persons  proposing  to  build  the 
works,  was  all  that  was  necessary  to  make  a  perfect  and  com- 
plete contract." 

In  the  case  in  hand  the  ordinance  setting  forth  the  terms 
of  the  contract  was  approved  by  the  necessary  vote,  and 
accepted  in  writing  by  plaintiff,  who  was  proposing  to  build 
the  works,  and  clearly  brings  this  case  within  the  rule  an- 
nounced in  Lamar  Water  etc.  Co.  v.  City  of  Lamar^  26  S.  W. 
Rijp.  1025. 

The  validity  of  the  contract  in  no  way  depends  upon  the 
provisions  of  said  section  3158,  as  contended  ****  by  defendant. 
By  that  section,  in  every  case  of  contract  entered  into  by  any 
county,  city,  town,  village,  school  district,  or  other  municipal 
corporations,  or  by  any  officer  or  agent  on  their  behalf,  dupli- 
cate copies  of  the  same  are  required  to  be  executed,  one  of 
which  shall  be  filed  in  such  office  or  with  such  officer  of  the 
municii)al  corporation  as  may  be  charged  with  the  keeping 
of  the  contracts  thereof,  and  shall  not  be  taken  thence,  ex- 
cept for  tlie  purpose  of  evidence  in  some  legal  matter  or  cause; 
but  the  law  nowhere  requires  as  a  condition  precedent  to  its 
becoming  a  contract  that  the  instruments  embodying  its  terms 
shall  be  signed  in  duplicate.  If  such  was  the  law,  why  say 
"in  every  case  of  contract  entered  into,"  etc?  The  object  and 
purpose  of  the  statute  in  requiring  duplicate  copies  to  be  exe- 
cuted and  filed  with  the  proper  custodian  was  evidently  for 
the  purpose  of  preserving  them  as  eviilence  to  be  used  in  any 
legal  matter  or  cause,  and  not  to  make  the  du{)licate  copies 
constituent  elements  of  the  contract.  Indeed,  the  statute 
provides  that,  in  case  of  variance  between  such  copies,  the  one 
on  file  shall  control  in  the  construction  of  the  contract,  which 
is  very  persuasive  evidence  at  least,  that  the  object  in  requir- 
ing duplicate  copies  to  be  taken  was  to  preserve  them  as  evi- 
dence. In  executing  the  contract  the  requirements  of  the 
statute  seem  to  have  been  observed,  and  it  is  not,  we  think, 
invalid  because  not  properly  executed. 

Defendant  contends  that,  under  the  ordinance,  the  city 
incurred,  if  anything,  an  indebtedness  beyond  its  income  and 
revenue  for  the  year,  and  exceeding  five  per  centum  on  its 
taxable  property,  while,  upon  the  part  of  plaintiff,  the  conten- 
tion is  that  the  contract  by  the  defendant  city  to  pay  a  fixed 
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price  annually  for  a  suppl}'  of  water,  for  a  term  of  twenty 
years,  does  not  constitute  a  debt  for  the  aggregate  amount 
which  may  *'•  ultimately  become  payable,  within  the  mean- 
ing of  section  12,  article  10,  of  the  state  constitution. 

The  only  allegation  in  the  answer  that  can  possibly  be 
construed  as  having  any  reference  to  the  power  of  defendant 
to  enter  into  the  contract  is  that  wherein  it  is  alleged  that 
*^  defendant  says  that  the  alleged  contract  between  the  plain- 
tiff and  defendant  was  not  within  the  scope  of  the  powers  of  de- 
fendant, nor  expressly  authorized  by  law."  It  does  not  allege 
that,  under  the  contract,  the  city  incurred  an  indebtedness 
beyond  its  income  and  revenues  for  the  year  and  exceeding 
five  per  cent  upon  its  taxable  property.  So  that  the  only 
question  that  we  have  to  deal  with  is  as  to  whether  the  con- 
tract created  an  indebtedness  upon  the  part  of  defendant,  as 
contemplated  by  the  constitution,  and  upon  that  question  the 
authorities  are  not  entirely  in  harmony. 

In  construing  words  used  in  that  instrument,  in  the  ab- 
sence of  some  restriction  placed  upon  their  meaning,  they 
must  be  given  such  meaning  as  is  generally  accorded  to 
them.  A  debt  is  understood  to  be  an  unconditional  promise 
to  pay  a  fixed  sum  at  some  specified  time,  and  is  quite  differ- 
ent from  a  contract  to  be  performed  in  the  future,  depending 
upon  a  condition  precedent,  which  may  never  be  performed, 
and  which  cannot  ripen  into  a  debt  until  performed.  Here 
the  hydrant  rental  depended  upon  the  water  supply  to  be 
furnished  to  defendant,  and  if  not  furnished  no  payment 
could  be  required  of  it. 

That  the  contract  did  not  create  an  indebtedness  within 
the  meaning  of  the  section  of  the  constitution  before  men- 
tioned finds  support  in  the  fact  that  said  section  provides  that 
any  city  incurring  any  indebtedness  requiring  the  assent  of 
the  voters  shall,  before  or  at  the  time  of  doing  so,  "provide 
for  the  collection  of  an  aniuuil  tax  sufficient  to  pay  the  inter- 
est on  such  indebtedness  ®*®  as  it  falls  due,  and  also  to  con- 
stitute a  sinking  fund  for  the  payment  of  the  principal  tliereof 
within  twenty  years  from  the  time  of  contracting  the  same." 
The  contract  in  suit  provides  for  no  interest;  by  its  terms 
there  is  none  to  fall  due,  nor  was  the  constituting  a  sinking 
fund,  as  required  by  the  constitution  for  the  payment  of  in- 
terest, inteniled  to  apply  to  simple  contracts  that  might  never 
be  performed. 

A  number  of  cases  has  been  cited  by  defendant,  in  which 
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it  has  been  held,  under  constitutions  containing  similar  pro- 
visions to  those  in  the  constitution  of  this  state,  that  a  con- 
tract to  pay  upon  a  contingency,  as  upon  the  happening  of 
some  event,  such  as  the  rendering  service  or  furnishing  sup- 
plies, is,  in  a  sense,  a  debt:  Beard  v.  City  of  Hoplcinsville^  95 
Ky.  239;  44  Am.  St.  Rep.  222;  Spilman  v.  ParJcershurg,  85 
W.  Va.  605;  East  St.  Louis  v.  East  St.  Louis  etc.  Co.,  98  111. 
541;  38  Am.  Rep.  97;  Springfield  v.  Edtoards,  84  111.  62G; 
Law  V.  People,  87  111.  385;  Prince  v.  Quincy,  105  111.  138;  44 
Am.  Rep.  785;  Appeal  of  Cily  of  Erie,  91  Pa.  St.  398;  Read 
V.  Atlantic  City,  49  N.  J.  L.  558;  Atlantic  City  Waterworks 
Co.  V.  Read,  50  N.  J.  L.  666;  Niles  Waterworks  v.  Niles,  59 
Mich.  311;  Putnam  v.  Grand  Rapids,  58  Mich.  416;  Daven* 
port  V.  Kleinschmidt,  6  Mont.  502;  Coulson  v.  Portland,  Deady, 
481. 

It  is  worthy  of  remark  that,  in  each  one  of  the  cases  cited, 
the  constitutional  limit  of  indebtedness  had  been  reached  be- 
fore the  contract  had  been  made,  except  Niles  Waterworks  v. 
Niles,  59  Mich.  311,  and  in  that  case  one  of  the  members  of 
the  court,  Sherwood,  J.,  dissented.  No  such  claim  is  made 
as  to  the  city  of  Neosho. 

Among  the  authorities  which  hold  to  a  contrary  rule,  and 
that  the  word  "indebted,"  as  used  in  state  constitutions,  as  in 
section  12,  article  10,  of  the  constitution  of  Missouri,  does  not 
include  contracts  for  the  annual  supply  of  municipalities 
with  such  necessaries  as  light  and  water  and  of  a  sitnilar 
character,  and  contracts  ***  for  the  payment  therefor  do  not 
create  a  debt  for  the  aggregate  amount  which  may  become 
due  upon  a  compliance  with  the  terms  of  the  contract,  may 
be  cited  the  following:  Dively  v.  Cedar  Falls,  27  Iowa,  227; 
Grant  v.  Davenport,  36  Iowa,  401;  Budd  v.  Budd,  59  Fed.  Rep. 
735;  Walla  Walla  Water  Co.  v.  Walla  Walla,  60  Fed.  Rep. 
957;  State  v.  McCaxdey,  15  Cal.  429;  Koppikus  v.  State  Capi- 
tol Commrs.,  16  Cal.  248;  People  v.  Pacheco,  27  Cal.  207; 
Carlyle  Water  etc,  Co.  v.  Carlyle,  31  111.  App.  339;  City  of 
Carlyle  v.  Carlyle  Water  etc.  Co.,  140  111.  445;  Crowder  v.  Sul" 
livan,  128  Ind.  486;  Valpaiaiso  v.  Gardner,  97  Ind.  1;  49^ 
Am.  Rep.  416;  Weston  v.  Syracuse,  17  N.  Y.  110;  Utica 
Waterworks  Co.  v.  Utica,  31  Hun,  430;  Smith  v.  Dedham,  144 
Mass.  179.  See,  also,  1  Dillon  on  Municipal  Corporations, 
4th  ed.,  sec.  135. 

Our  conclusion  is  that  the  weight  of  authority  is  adverpe^ 
to  the  contention  of  defendant,  and  is  in  accord    with  tiie 
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spirit  and  meaning  of  our  constitution  as  we  understand  it, 
and  as  we  think  also  comports  with  better  reason. 

Under  section  1589  of  the  Revised  Statutes  of  1889,  defend- 
ant was  given  the  power  to  prevent  and  extinguish  fires,  and 
for  that  purpose  to  provide  the  necessary  means,  including 
water,  without  tirst  taking  a  vote  of  its  citizens  to  authorize 
it  to  do  so,  but  no  power  was  given  it  to  erect  a  system  of 
waterworks  for  the  purpose  of  supplying  the  city  and  the  in- 
habitants thereof  with  water,  or  to  contract  with  any  person, 
company,  or  association,  giving  and  granting  to  such  person, 
company,  or  association  the  exclusive  right  to  furnish  by  any 
system  of  waterworks  for  the  use  of  the  city  for  any  length 
of  time  not  to  exceed  twenty  years,  without  being  authorized 
by  a  vote  by  ballot  of  two-thirds  of  its  qualified  voters  vot- 
ing at  an  election  held  for  that  purpose  provided  by  ordinance. 
As  we  have  seen,  the  ***  ordinance  providing  for  such  an 
election  was  duly  passed,  and  the  election  held,  which  re- 
•ulted  in  a  two-tliirds  vote  in  favor  of  its  adoption. 

There  are  numerous  other  questions  raised  by  counsel  in 
their  briefs  to  which  we  have  not  adverted,  as,  from  what  has 
already  been  said,  the  judgment  must  necessarily  be  re- 
versed, and  the  cause  remanded.. 

It  is  so  ordered. 

All  concur.  

Municipal  Corporation3— Passaoe  ov  Ordinances — Approval. — It 
ia  prima  facie  evidence  of  the  authority  of  an  acting  mayor  to  approve  aa 
OFiiinance,  when  it  is  shown  that  the  mayor  of  the  city  has  stated  to  the 
council  that  he  will  be  absent  from  the  city  for  several  weeks,  and  the 
council,  acting  according  to  charter,  has  elected  one  of  their  members  aa 
acting  mayor  during  the  mayor's  absence,  and  that  the  person  so  chosen 
has  served  as  acting  mayor  from  the  time  of  his  election  down  to  the  pas- 
aage  and  approval  of  the  ordinance:  Seattle  v.  Doran,  5  Wash.  482,  cited  ia 
the  note  to  Babbidge  v.  Astoria,  42  Am.  St.  Rep.  799. 

Municipal  Corporations  —  Indebtedness  —  Con.stitdtional  Limit. — 
This  question  is  fully  discussed  ia  the  monographic  aote  to  Beard  T.  Hopkint- 
viUe,  44  Am.  St.  Rep.  239,  240. 
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Northwestern  Guaranty  Loan  Co.  v.  Smith. 

[15  Montana,  101.] 
A  GuARPiAN  MAT  MoRTQAOK  THB  ESTATE  OF  Hi3  Warb  Under  an  order 
of  court  directing  him  to  do  so,  when  the  purpose  of  the  mortgage  ia 
to  raise  moneys  to  discharge  a  pre-existing  mortgage  and  prevent  th« 
foreclosure  thereof,  and  the  statute  of  the  state  authorizes  the  guardian 
to  safely  keep  the  property  of  his  ward  to  maintain  the  same,  and  de« 
liver  it  to  his  ward  at  the  close  of  the  guardianship  in  as  good  condi* 
tion  as  he  received  it. 

C.  S.  Marshall,  John  M.  Evans,  R.  L.  McCullochf  and  A,  K, 
Barbour,  for  the  appellant. 

George  W.  Reeves,  for  the  respondents. 

109  De  Witt,  J.  The  question  upon  this  appeal  is  whether 
the  mortgage  given  by  the  guardian  upon  his  ward's  estate, 
under  the  authority  of  the  judgment  of  the  court,  is  void; 
that  is  to  say,  had  the  court  no  power  or  jurisdiction  to  ren- 
der such  a  judgment?  Mr.  Pomeroy  lays  it  down  that,  "It 
seems  to  be  a  doctrine  sustained  by  a  preponderance  of  au- 
thority that  a  court  of  equity  has  no  power,  as  a  part  of  its 
jurisdiction  over  infants,  to  order  a  sale  of  the  infant's  real 
estate  for  purposes  of  maintenance,  education,  or  investment": 
8  Pomeroy's  Equity  Jurisprudence,  sec.  1309,  p.  332.  But 
in  his  note  to  this  remark  the  author  refers  to  cases  which 
have  held  a  contrary  doctrine:  See,  also,  Albnan  v.  Taylor, 
101  111.  185;  Dodge  v.  Cole,  97  111.338;  37  Am.  Rep.  lllj 
Smith  V.  Sackett,  5  Gilm.  534;  Goodman  v.  Winter,  64  Ala. 
410;  38  Am.  Rep.  13.  But  the  same  author  says,  in  the 
same  section  above  quoted:  "  The  powers  and  duties  of  guard- 
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ians  in  their  management  of  the  property  of  infant  wards, 
and  the  powers  of  courts  to  direct  a  sale  of  their  lands,  are  so 
much  regulated  by  statutes  in  the  various  states  that  these 
general  rules  of  the  purely  equitable  jurisdiction  can  have 
little  practical  application  throughout  the  United  States." 
We  have  in  this  state  a  statute  which  provides  for  the  sale 
of  the  ward's  estate  under  certain  circumstances:  Probate 
Practice  Act,  sec.  369.  But  we  have  no  statute  which  directly 
authorizes  a  guardian,  under  order  of  the  court  or  otherwise, 
to  mortgage  the  real  estate  of  his  ward. 

The  majority  of  the  decisions  seem  to  be  to  the  effect,  as 
*•*  Mr.  Pomeroy  remarks,  that  the  court  has  not  jurisdic- 
tion, in  the  absence  of  a  statute,  to  authorize  a  guardian  to 
sell  or  mortgage  the  real  estate  of  liis  ward.  Tliis  doctrine 
seems  to  be  a  relic  of  the  English  doctrine  of  primogeniture, 
and  was  born  of  the  desire  to  preserve  for  the  infant  the  in- 
tegrity of  the  corpus  of  the  real  estate.  Wliile  there  is  no 
direct  authority  in  our  statute  to  mortgage  the  ward's  real 
estate,  still  we  have  the  declaration  of  the  statute  that  the 
guardian  must  safely  keep  the  property  of  his  ward;  that  ho 
must  maintain  the  same,  with  its  buildings  and  appurte- 
nances, and  deliver  it  to  the  ward,  at  the  close  of  his  guard- 
iansliip,  in  as  good  condition  as  he  received  it:  Probate 
Practice  Act,  sec.  422.  Whether  we  sliould  ever  be  prepared 
to  hold  that  a  court  could  empower  a  guardian  to  mortgage 
the  real  estate  of  his  ward  for  the  purpose  of  raising  money 
for  the  ward,  or  for  his  support  or  maintenance,  we  think  we 
need  not  now  determine,  for  such  exact  question  we  do  not 
think  is  here  presented.  In  this  case  no  money  whatever 
came  to  the  guardian  or  to  the  ward  by  virtue  of  this  mort- 
gage to  plaintiff,  and  no  encumbrance  was  placed  upon  the 
ward's  property  additional  to  that  which  was  already  there. 
In  effect,  the  guardian,  under  the  order  of  the  court,  simply 
exchanged  creditors.  He  exchanged  a  pressing  and  impor- 
tunate creditor  for  one  who  was  willing  to  let  the  loan  stand 
for  three  years  more.  It  appears  by  the  judgment  of  the 
court,  in  authorizing  the  loan  and  mortgage,  that  the  ward's 
estate  was  about  to  be  sacrificed  by  foreclosure  and  wholly 
lost,  and  that  it  could  probably  be  saved  to  the  ward  by  ne- 
gotiating with  a  new  proposed  creditor.  Of  course,  it  appears, 
in  the  light  of  subsequent  events,  that  the  estate  has  not  been 
finally  saved  to  the  ward,  but  the  case  may  be  looked  at  from 
the  point  of  view  which  the  court  occupied  when  it  made  the 
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order  allowing  this  present  loan  and  mortgage.  As  far  as 
appeared  to  the  court  this  transaction  was  certainly  not  to 
the  disadvantage  of  the  ward,  but  was  for  her  probable  advan- 
tage. None  of  the  reasons  adduced  against  the  policy  of 
allowing  the  ward's  estate  to  be  mortgaged  apply  to  the 
transaction  before  us.  There  was  no  encunibrancing  the 
ward's  estate,  for  it  was  already  encumbered  in  the  identical 
amount.  It  is  said  that  it  is  not  good  policy  to  allow  a  mort- 
gage upon  *®*  the  estate  of  a  ward,  lest  it  may  finally  eat 
up  the  estate,  and  the  ward,  at  majority,  receive  nothing. 
But  the  encumbrance  was  already  there,  and  the  estate  was 
to  be  eaten  up  at  once  by  the  foreclosure  of  the  Missoula  Loan 
<Sc  Building  Association  mortgage.  The  new  mortgage  simply 
postponed  this  devourment — which,  under  the  old  mortgage, 
would  have  been  at  once — to  a  period  three  years  later,  with 
the  probability,  as  appeared,  of  finally  saving  the  estate,  or  a 
portion  of  it,  and  the  certainty  of  saving  the  rents  and  profits 
for  three  years.  Therefore,  not  an  argument  or  reason  against 
the  policy  of  allowing  a  mortgage  upon  the  ward's  estate 
applies  to  the  facts  before  us.  The  guardian  must  safely 
keep  the  property  of  his  ward,  and  deliver  it  to  the  ward,  at 
the  close  of  his  guardianship,  in  as  good  condition  as  he  re- 
ceived it:  Probate  Practice  Act,  sec.  422,  If  the  guardian, 
and  the  court  as  his  superior,  had  allowed  the  mortgage  of 
the  Missoula  Loan  &  Building  Association  to  be  foreclosed, 
the  guardian  could  not  have  kept  the  estate  at  all,  and  he 
never  could  have  delivered  it  to  the  ward  in  any  condition. 
He  adopted  a  course,  under  the  order  of  the  court,  which 
seemed  to  offer  a  prospect  of  his  keeping  the  estate  for  his 
ward,  witljout  adding  one  dollar's  worth  of  burden  to  the  es- 
tate more  than  it  was  already  carrying.  As  a  matter  of  fact 
he  lightened  the  burden,  for  he  obtained  the  new  loan  at  the 
rate  of  six  per  cent  interest,  whereas  the  old  loan  was  accum- 
ulating against  the  estate  of  the  ward  at  the  rate  of  nine  per 
cent  interest. 

It  was  said  in  Smith  v.  Sackelt^  5  Gilin.  545,  as  follows: 
"The  jurisdiction  of  tiie  court  of  chancery  to  order  the  sale 
of  the  whole  or  a  portion  of  the  estate  of  an  infant,  or  to  order 
it  to  be  encumbered  by  a  mortgage,  whenever  the  interest  of 
the  infant  demands  it,  will  not  be  denied,  whether  that  in- 
terest be  of  a  legal  or  an  equitable  nature.  Such  is  one  of 
the  objects  of  this  suit,  and  it  certainly  seems  that  the  case 
made  by  the  bill  shows  a  strong  necessity  for  the  exercise  of 
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that  power.  As  I  have  already  shown,  the  infant  has  an 
equitable  interest  in  this  land,  of  considerable  value,  for  the 
property  is  averred  to  be  worth  some  three  thousand  dollars. 
The  interest  of  the  infant  manifestly  requires  that  the  lien  or 
incumbrance  upon  the  estate  should  be  discharged."  So  the 
interest  of  this  *"®  infant  in  this  case  manifestly  required 
that  the  mortgage  debt  to  the  Missoula  Loan  &  Building 
Association  should  be  discharged,  or,  if  this  could  not  be 
done,  carried  to  a  later,  and  perhaps  more  prosperous,  period; 
otherwise  the  infant  would  have,  at  that  time,  lost  her  estate. 
It  was  held  in  Allman  v.  Taylor,  101  111.  185,  that  the  court 
might  order  the  sale  of  an  infant's  unproductive  real  estate 
in  order  to  raise  money  to  pay  an  encumbrance  upon  produc- 
tive property,  and  save  the  latter  to  the  infant. 

We  are  of  opinion  that  under  the  facts  of  this  case  the  doc- 
trine announced  in  many  decisions,  against  mortgaging  a 
ward's  estate,  is  not  here  applicable.  The  court,  as  supe- 
rior guardian  of  the  infant,  here  had  reason  to  believe  that 
it  saw  an  opportunity  to  save  the  infant's  estate,  not  by  cre- 
ating a  debt,  or  by  borrowing  money,  but  by  simply  trans- 
ferring an  already  existing  debt  from  one  creditor  to  another. 
The  court  had  reason  to  believe  that  this  would  be  of  advan- 
tage to  the  infant,  and  indeed  it  was  some  advantage,  al- 
though the  final  result  is  that  the  infant  loses  her  estate 
now,  instead  of  three  years  before. 

The  judgment  in  this  case  is  reversed,  and  the  cause  la  re- 
manded, with  directions  to  overrule  the  demurrer. 

Pemberton,  C.  J.,  and  Harwood,  J.,  concurred. 


Guardian  and  Ward— Power  of  Guardian  to  Mortoaqb  Ward's 
Propertt. — An  infant's  guardian  cannot  bind  the  ward  for  a  loan,  nor  make 
him  liable  jointly  with  anyone  else  who  ia  to  have  part  of  the  money  bor- 
rowed: Wool  V.  Truax,  39  Mich.  028.  A  mortgage  in  fee,  executed  by  » 
guardian  upon  the  ward's  land,  being  wholly  unauthorized  by  the  statute, 
is  void  so  far  as  the  interests  of  the  ward  are  concerned:  Merritt  v.  iSmpsoa, 
41  III.  391.  A  statute  authorizing  a  court  to  order  the  renting,  sale,  or 
other  disposal  of  the  real  and  personal  property  of  minors,  does  not  em- 
power such  court  to  authorize  a  guardiaa  to  mortgage  his  ward's  real  ••• 
tote:  TttUch  v.  Bunnell,  11  Or.  58;  60  Am.  Rep.  456. 
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State  v.  Hendricks. 

[15  Montana,  194.] 

OftiHiKAi.  Law  —  Information  —  Bill  o»  Particulars. — A  defenduit 
charged  in  an  information  with  having  kept  a  certain  house  of  ilUfame, 
oommonly  called  a  bawdy  house,  open  to  the  public  night  and  day,  for 
eommon  bawdry,  then  and  there  situate  on  Sixth  street,  in  a  city, 
county,  and  state  named,  is  not  entitled  to  a  bill  of  particulars.  Tha 
information  is  sufficiently  specific  in  its  facts. 

iHroRHATioN  —  IMMATERIAL  Variancb.  — If  an  information  charges  th« 
keeping  of  a  house  of  ill-fame  on  Sixth  street,  and  the  evidence  tend* 
to  prove  that  it  was  kept  on  North  Sixth  street,  the  variance  is  imma> 
terial. 

Etidknce. — General  REpaTATios  fob  Lewdness  or  Women  who  lire  in 
a  house  is  admissible  in  a  prosecution  for  keeping  a  house  of  ill-fame. 

Evidence. — The  Reputation  for  Lewdness  of  a  Defendant  charged 
with  keeping  a  house  of  ill-fame  ia  admissible  in  evidence  on  the  trial 
of  such  charge. 

Evidence. — The  General  Refutation  of  a  House,  as  being  a  Houss 
or  Ill-fame,  is  admissible  in  evidence  in  a  prosecution  of  a  person 
charged  with  keeping  such  house.  Such  reputation  is  not  alone  suffi* 
oient  to  sustain  a  conviction.  There  must  be  some  evidence  of  the 
actual  use  of  the  house  as  a  house  of  ill-fame. 

Criminal  Law. — The  Keepinq  of  a  House  of  Ill-fame  mat  be  Estab* 
lished  by  Evidence  of  its  general  reputation,  and  of  the  gathering 
there  of  men  and  women  for  illicit  intercourse,  and  of  their  lewd  con- 
duct, and  profane  and  obscene  language,  and  from  other  facts  and  cir« 
cumstances  which  may  induce  the  conclusion  that  the  house  was  in  fact 
used  for  purposes  of  prostitution. 

JuRT  Trial  —  Instructions  —  Immaterial  Error. — An  incomplete  and 
wholly  inapplicable  statement  of  the  law,  on  the  trial  of  a  prosecution 
for  keeping  a  house  of  ill-fame,  does  not  entitle  the  accused  to  a  reversal 
of  a  judgment  of  conviction,  when  the  essential  elements  of  the  offense 
were  properly  stated  in  other  instructions. 

Prosecution  under  an  information  charging  the  defendant 
with  having  kept  and  maintained  "  a  certain  house  of  ill- 
fame,  commonly  called  a  *  bawdy  house,'  and  open  to  the 
public  night  and  day  for  common  bawdry,  then  and  on  said 
other  days  and  times  there  situate  on  Sixth  street,  in  the  city 
of  Miles  City,  county  of  Custer,  and  state  of  Montana,  and 
then  and  said  other  days  and  times,  by  her,  the  said  Fannie 
French,  kept  and  used  as  a  house  of  ill-fame,  and  then  and 
on  said  other  days  and  times  there  resorted  to  for  the  pur- 
pose of  prostitution  and  lewdness;  and  the  said  Fannie 
French,  in  said  house,  and,  for  her  own  lucre  and  gain,  cer- 
tain evil-disposed  persons,  whose  names  to  said  informant 
aforesaid  as  yet  are  not  known,  as  well  as  men  and  women 
of  evil  name  and  fame  and  of  dishonest  conversation,  do  fre- 
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quent  and  come  together,  did  then  and  on  said  other  days 
and  times  there  unlawfully  and  wickedly  cause,  permit,  and 
procure,  and  said  men  and  women  in  said  house,  as  well  in 
the  day  as  in  the  night,  then  and  on  said  other  days  and 
times,  there  did  suffer  and  permit  to  be  and  remain  whor- 
ing, to  the  common  nuisance  of  all  good  citizens,  then  and 
on  said  other  days  and  times  there  resided,  passing,  and  being, 
and  an  evil  example  to  all  others  in  like  case  oflFending,  and 
against  the  peace  and  dignity  of  the  state  of  Montana."  The 
defendant,  being  convicted,  made  a  motion  for  a  new  trials 
which  being  overruled,  she  appealed. 

Middleton  &  Light,  for  appellant. 

H.  J.  Haskell,  attorney  general,  Ella  L.  Knowles,  and  0.  H. 
Loud,  for  the  state. 

**''  Hunt,  J.  The  errors  relied  on  will  be  noticed  as  pre- 
sented by  the  briefs.  Defendant  moved  the  court  to  require 
the  county  attorney  to  give  her  a  bill  of  particulars — that  is, 
"  a  more  specific  statement  of  facts  or  evidence  upon  which 
the  plaintiff  will  rely  on  the  trial  of  said  cause."  We  tliink 
the  court  correctly  overruled  this  motion.  The  information 
was  sufficiently  specific  in  its  facts,  and  the  charge  was  so 
plainly  stated  that  the  particular  evidence  which  the  state 
intended  to  produce  was  properly  withheld  from  defendant 
until  trial. 

As  will  be  observed  by  the  information,  the  house  is  alleged 
to  be  situate  on  Sixth  street,  in  the  city  of  Miles  City.  On 
the  trial  the  state's  witnesses  swore  that  the  street  was  Sixths 
and  was  known  as  Sixth,  but  the  defendant  introduced  a  plat 
of  Miles  City,  showing  that  the  house  was  on  North  Sixth 
street.  Granting  that  this  was  a  variance,  it  was  an  imma- 
terial one,  and  could  not  prejudice  the  rights  of  defendant. 

Upon  the  trial  witnesses  were  asked  as  to  the  general  repu- 
tation of  the  women  who  lived  in  the  house — whether  they 
were  virtuous  or  not.  The  same  question  was  asked  in  rela- 
tion to  defendant  herself.  Tliese  questions  were  all  objected 
to  as  incompetent.  We  are  of  opinion  that  the  better  reason- 
ing sustains  the  ruling  of  the  court  in  permitting  proof  of  the 
general  reputation  for  prostitution  and  lewdness  of  the  per- 
sons, inmates  of  the  house.  It  tends  to  prove  the  character 
of  persons  who  resort  to  the  place,  and  the  intent  of  the 
keeper,  and  the  general  character  of  the  house  itself.     The 
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illicit  acts  which  establish  a  woman's  character  as  a  prosti- 
tute are  very  difficult  to  prove;  and,  of  necessity,  in  order  to 
place  sufficient  facts  before  a  jury  from  which  they  may 
draw  common-sense  and  legitimate  inferences,  there  are  a  few 
classes  of  cases,  of  which  this  is  one,  where,  to  develop  truth, 
character  may  be  affirmatively  proved  by  the  prosecution, 
and  by  hearsay  evidence  of  general  reputation:  Common' 
wealth  V.  Gannett,  1  Allen,  7;  79  Am.  Dec.  693;  Common- 
wealth *»®  v.  Kimball,  7  Gray,  329;  2  Bishop's  Criminal  Law, 
sec.  112;  State  v.  Hull,  18  R.  I.;  26  Atl.  Rep.  191;  Wharton's 
Criminal  Evidence,  sec.  261;  State  v.  Brunell,  29  Wis.  435; 
State  V.  McDowell,  1  Dud.  (S.  C.)  346;  Territory  v.  Stone,  2 
Dak.  155;  Drake  v.  State,  14  Neb.  535. 

This  view  being  supported  by  the  weight  of  authority,  it  is 
difficult  to  see  why  the  reputation  of  any  particular  inmate  of 
the  bawdy  house  should  not  be  inquired  into  because  such 
inquiry  may  involve  the  defendant  herself.  The  principle  of 
law  that  the  character  of  a  defendant  ma}'  not  be  attacked  by 
the  state  unless  she  puts  her  character  in  issue  by  her  defense 
cannot  be  said  to  be  violated  because  the  evidence  of  her 
reputation  is  not  admitted  to  prove  that,  inasmuch  as  the 
defendant  is  a  prostitute,  she  is,  therefore,  a  bad  woman,  and 
thus  would  be  more  likely  to  commit  the  crime  charged 
against  her,  but  as  bearing  upon  a  material  issue  in  the  in- 
formation— that  is,  the  character  of  the  inmates  of  the  house, 
of  wliich  she  may  happen  to  be  one,  and  the  character  of  the 
house,  and  the  intent  of  the  keeper.  For  these  purposes  we 
hold  that,  in  cases  like  the  one  at  bar,  such  evidence  is  com- 
petent and  proper,  particularly  when  limited  by  an  instruc- 
tion to  the  jury  as  to  its  applicability.  A  woman  may  live, 
as  the  sole  inmate  and  keeper  of  a  bawdy  house;  yet,  if 
several  of  the  cases  cited  bj'  appellant  correctly  state  the  law, 
although  the  reputation  of  the  inmates  of  a  bawdy  house  is 
a  proper  subject  of  investigation,  still  there  could  be  no  testi- 
mony offered  to  prove  the  fact  that  she  was  by  reputation  a 
prostitute,  simply  because  she  was  the  person  charged  with 
the  offense.  We  think  such  a  distinction  is  not  well  founded, 
and  prefer  to  lay  down  the  rules  fixed  in  those  cases  which 
put  the  defendant  keeper,  if  an  inmate,  on  a  plane  with  the 
others,  whose  characters  become  matters  of  common  repute: 
See  Sparks  v.  State,  59  Ala.  82;  State  v.  Brunell,  29  Wis.  435. 

Tlie  court  charged  the  jury,  by  instruction  No.  II,  as  fol- 
lows: "  It  is  competent  for  the  state  to  prove  by  reputation 
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the  character  of  the  house,  and  of  the  inmates,  and  of  those 
who  frequented  the  house,  for  the  purpose  of  proving  the 
character  of  the  house  kept;  but  whether  or  not  the  defend- 
ant was  the  actual  keeper  of  said  house  cannot  be  proven  by 
reputation.  *•*  You  must  be  satisfied  by  other  proofs,  be- 
yond a  reasonable  doubt,  that  she  was  the  keeper,  before  you 
can  find  her  guilty."  The  use  of  the  house  being  material, 
the  appellant  argues  that  this  statement  of  the  law  by  the 
court  was  error.  She  contends  that  even  if  the  court  holds 
that  the  reputation  of  the  inmates  of  a  bawdy  house  may  be 
legally  proved  to  be  bad,  for  purposes  herein  discussed,  nev- 
ertheless the  character  of  the  house  itself  may  not  be  so 
proved,  but  that  positive  evidence  must  be  adduced  for  that 
purpose.  There  are  a  few  cases  wliich  decide  that,  where  the 
house  has  the  reputation  of  being  bawdy,  the  jury  may  find 
as  a  fact,  from  such  evidence  alone,  that  it  is  a  bawdy  house, 
and  is  used  as  such;  but  we  are  of  opinion  that,  the  use  of 
the  house  for  evil  purposes  being  a  material  fact,  there  should 
be  proof  of  such  actual  use,  and  that  reputation  alone,  with- 
out such  proof,  is  insufhcient.  Such  was  evidently  the  theory 
of  the  county  attorney  in  the  conduct  of  this  case,  because  he 
carefully  avoided  the  introduction  of  any  testimony  pertain- 
ing to  the  reputation  of  the  house,  and  relied  entirely  upon 
proof  of  facts  of  a  most  positive  nature.  We  do  not  hold  that 
the  state  must  prove  the  reputation  of  the  house,  as  do  some 
cases  {Cadwell  v.  State,  17  Conn.  467),  but  that,  while  evi- 
dence of  its  general  reputation  is  competent  as  bearing  upon 
its  character,  yet  there  must  be  some  testimony  of  its  actual 
use  as  a  house  of  ill-fame:  State  v.  Smith,  29  Minn,  193;  State 
V.  Boardman,  64  Me.  523;  Toney  v.  State,  60  Ala.  97;  State  v. 
Lee,  80  Iowa,  75;  20  Am.  St.  Rep.  401.  This  proof  may  be 
made  by  showing,  as  was  done  in  this  case,  the  gathering  at 
the  place  of  men  and  women  for  illicit  commerce  of  the  sexes, 
by  the  lewd  conduct  of  such  persons,  by  their  obscene  lan- 
guage and  profanity,  or  by  other  facts  and  circumstances 
from  which  may  be  deduced  the  conclusion  that  the  house 
was  in  fact  used  for  purposes  of  prostitution  and  lewdness. 

By  the  instruction  above  quoted  the  jury  were  told  that 
the  character  of  the  house  could  be  proved  by  reputation. 
This  is  the  law,  provided  there  are  other  facts  or  circum- 
stances in  connection  with  such  evidence  of  the  reputation 
which  satisfy  the  jury,  beyond  a  reasonable  doubt,  that  the 
house  is  not  only  one  of  ill-fame,  but  is  used  for  purposes  of 
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prostitution  and  •••  lewdness.  But  that  portion  of  instruction 
No.  11  just  examined  was  inapplicable  to  the  case  at  bar,  for 
tlie  reason,  as  stated  before,  that  there  was  no  testimony  at  all 
introduced  by  the  state  to  prove  the  reputation  of  the  house 
in  question.  The  charge  was  not  pertinent,  and,  although  by 
itself  incomplete,  yet  defendant  cannot  complain,  provided  the 
jury  could  not  have  been  misled,  and  provided,  further,  the 
law  was  fully  and  correctly  stated  elsewhere  in  the  charge. 

We  have  made  a  most  careful  examination  of  the  entire 
instruction  given  to  the  jury  in  this  case,  and  our  conclusion 
is  that  the  law  was  correctly  stated.  By  instruction  No.  4, 
the  court,  after  telling  the  jury  that  a  person  might  be  con- 
victed of  the  crime  charged  if  she  knowingly  permitted  any 
of  the  inmates  of  her  house  to  use  any  portion  thereof  for  the 
purposes  of  prostitution  and  lewdness,  expressly  charged 
them,  among  other  things,  that  such  a  use  was  necessary  to 
justify  conviction.  The  language  given  was  as  follows: 
"And  you  further  find  from  the  evidence,  beyond  a  reason- 
able doubt,  that  said  house  was  so  used  and  occupied,  .... 
then  the  defendant  would  be  guilty  of  the  crime  charged  in 
the  information."  The  sentence  quoted  was  a  correct  state- 
ment of  the  law  predicated  upon  the  evidence.  It  told  the 
jury  what  must  be  proved,  and,  upon  the  point  under  consid- 
eration, was  a  fair  statement  of  the  whole  law  applicable  to 
the  testimony  adduced  on  the  trial.  But,  again,  the  jury  was 
told,  in  instruction  No.  18,  that,  to  constitute  a  nuisance,  the 
house  must  be  kept  as  a  place  of  public  prostitution.  This 
was  also  proper,  and,  when  considered  with  instruction  No. 
4,  required  the  jury  to  be  satisfied  by  the  evidence,  beyond  a 
reasonable  doubt,  that  the  house  was  both  used  and  kept  for 
bawdy  purposes.  In  the  light  of  these  instructions,  and  the 
overwhelming  weight  of  testimony  to  support  the  verdict,  the 
jury  could  not  have  been  misled  in  their  deliberations.  More- 
over, the  court  did  not  assume  in  instruction  No.  11  to  state 
all  the  facts  necessary  to  sustain  a  conviction;  and,  inasmuch 
as  the  essential  elements  of  the  offense  were  properly  charged 
in  other  instructions  based  on  the  testimony,  the  defendant 
could  not  have  been  injured  by  an  incomplete,  but  wholly 
'•*  inapplicable,  statement  of  law:  Bird  v.  State,  107  Ind. 
154;  Thompson  on  Trials,  2407.  The  judgment  heretofore 
modified  by  this  court  is  sustained. 

Affirmed. 

Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 
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Disorderly  Houses — Evidence  of  General  Reputation  of  Inmates. — 
Evidence  of  general  bad  cliaracter  for  chastity  of  females  who  frequent  a 
faouse  is  competent  to  show  that  the  house  is  of  bad  repute,  on  an  indictment 
for  keeping  a  house  of  ill-fame:  Commonwealth  v.  Oannett,  1  Allen,  7;  79 
Am.  Dec.  693.  Under  an  indictment  for  keeping  a  disorderly  house  and 
permitting  lewd  persona  to  frequent  it,  it  is  competent  to  prove  by  witnesses 
the  reputation  for  lewdness  of  the  women  who  frequent  the  house:  Beard  v. 
State,  71  Md,  275;  17  Am.  St.  Rep.  536.  and  note. 

Disorderly  House — Evidence  of  Reputation  of  Defendant. — Evi- 
dence of  common  reputation,  as  to  character  of  a  person,  is  not  sufficient  to 
justify  his  conviction  on  an  indictment  for  keeping  a  house  of  ill-fame;  he 
must  be  shown  to  be  the  keeper  in  order  to  sustain  a  conviction:  Slat(  v. 
Hand,  7  Iowa,  411;  71  Am.  Dec.  453,  and  note.  This  subject  is  especially 
discussed  in  the  extended  note  to  Henson  v.  State,  50  Am.  Rep.  209-211. 

Disorderly  Houses— Evidence  of  General  Reputation. — A  housa 
may  be  proven  to  be  disorderly  by  evidence  of  its  general  reputation,  or  of 
the  general  reputation  of  its  inmates:  Harkey  r.  State,  33  Tex.  Cr.  Rep.  100; 
47  Am.  St.  Rep.  19,  aud  note. 
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Lakblobd  asd  Tbnaht.— There  is  no  Implied  Warranty  that  a  dwell- 
ing-honse  is  in  a  tenantable  condition,  or  that  it  will  be  kept  in  such  a 
condition. 

Landlord  and  Tenant. —  A  Tenant  Assumes  the  Risks  of  thb  Condi- 
tion of  premises  if  he  inspects  them  before  accepting  a  lease  and  the 
landlord  is  not  guilty  of  any  concealment. 

Landlord  and  Tenant — Defective  Condition  of  Premises. — The  fact 
that  the  premises  were  so  situate  that  rain  was  liable  to  flow  into 
the  basement  and  render  it  unfit  for  use,  and  that  this  defect  at  the 
time  of  leasing  was  not  apparent,  because  the  weather  was  warm  and 
dry,  does  not  entitle  the  tenant,  after  accepting  a  lease,  to  surrender 
and  abandon  the  premises,  when  he  had  an  opportunity  for  inspecting 
them  and  no  fraud  or  concealment  was  practiced  upon  him. 

Landlord  and  Tenant. — An  Agreement  or  Promise,  afper  a  Lease  of 
Premise.s  had  been  Accepted,  to  repair  defects  in  them,  or  to  put 
them  in  a  better  condition,  is  without  consideration  and  void. 

Landlord  and  Tenant. — Where  a  Landlord  cannot  be  Held  Liable 
FOR  the  creation  of  a  nuisance,  he  cannot  be  held  responsible  for  any 
act  not  negligent  or  wrongful  in  trying  to  aliandon  it  at  the  request 
of  the  tenant. 

Landlord  and  Tenant — Waiver. — If  a  Tenant  Leaves  the  Demised 
Premises,  but  afierward  Returns  and  Remains  therein  for 
some  months,  he  waives  any  right  he  may  have  had  to  set  up  fraud, 
deceit,  or  eviction. 

Landlord  and  Tenant. — Authority  to  Accept  a  Surrender  of  leased 
premises,  which  the  tenant  leaves  without  lawful  justification,  is  not 
implied  from  autliority  to  collect  the  rents  thereof. 
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Landlord  and  Tenant. — Consent  to  the  Surrender  or  Abandonment 
OF  Leased  Premises  is  not  implied  from  the  failure  of  the  landlord  to 
return  a  key  which  the  tenant  had  left  with  a  clerk  authorized  to  coUeofe 
rents. 

Action  to  recover  rent  of  certain  premises  for  the  months 
of  October,  November,  and  December,  1891,  under  a  lease 
made  in  April  of  the  same  year.  The  leased  premises  con- 
sisted of  a  dwelling-house  in  the  city  of  Helena.  The  term  of 
the  lease  was  one  year,  and  the  rental  forty  dollars  per  month, 
payable  monthly  in  advance.  The  lease  did  not  contain  any 
covenants  upon  the  part  of  the  landlord  that  the  premises 
were  or  should  be  kept  tenantable  or  in  repair.  The  defend- 
ant, in  his  answer,  alleged  that,  after  he  had  entered  into  the 
occupancy  of  the  premises,  they  became  untenantable  by 
means  of  water  flowing  into  the  basement  room  and  washing 
therein  large  quantities  of  mud  and  filth  from  the  back  yard, 
rendering  the  premises  unfit  for  use,  and  dangerous  to  the 
health;  that  the  plaintifl"  agreed  to  render  the  place  fit  for 
use  and  tenantable,  and  did  partially  remedy  the  same,  but 
neglected  to  remedy  the  primary  cause  of  the  deposit  of  water 
and  filth,  and  that  at  the  occasional  rains  of  the  season  the 
basement  became  flooded  with  water  carrying  mud  and  filtli 
from  the  back  yard;  that  the  plaintiff",  though  notified  at 
various  times  of  the  condition  of  the  premises,  and  requested 
to  remedy  the  same,  and  though  informed  that  defendant 
would  abandon  the  lease,  had  but  partially  removed  the  mud 
and  filth,  and  in  so  removing  it  spread  the  same  over  the 
yard,  rendering  the  place  unfit  for  habitation,  and  more  dan- 
gerous to  the  health  of  the  occupants,  and  that  because  of  the 
unhealthy  and  untenantable  condition  of  the  premises,  the 
defendant  abandoned  them  on  September  13,  1891,  notifying 
plaintiff"  thereof,  and  that  plaintiff'  accepted  the  premises, 
and  had  been  in  possession  thereof,  and  offered  them  for 
rent.  Verdict  and  judgment  in  favor  of  the  plaintiff"  for  the 
amount  claimed.  Defendant  moved  for  a  new  trial,  which 
being  denied,  he  appealed. 

J.  W.  Kinsley,  for  the  appellant. 

M,  Bullard,  for  the  respondent. 

•*®  Hunt,  J.  The  lease  between  Blake  and  Dick  was  the 
ordinary  contract  between  landlord  and  tenant;  there  was 
therefore  no  implied  warranty  on  the  part  of  Blake  that  the 
dwelling-house  leased  was  in  tenantable  condition,  or  would 


Jail.  1895.]  Blake  v.  Dick.  673 

be  kept  in  such  condition;  nor,  at  the  time  of  the  original 
contract  between  the  parties,  was  there  any  obligation  on 
Blake's  part  to  make  any  repairs  of  the  cellar  or  ground. 
These  rules  of  law  are  too  well  settled  to  require  a  citation  of 
authorities  to  support  them:  Bowey.  Hunking,  135  Mass.  383; 
46  Am.  Rep.  471,  and  cases  cited. 

Defendant,  in  his  answer,  having  admitted  the  execution 
of  the  lease  and  nonpayment  of  rent,  assumed  the  burden 
of  proof  to  escape  liability  under  its  terms.  He  was  asked 
"if  there  was  any  change  in  the  condition  of  the  basement 
about  that  time  [meaning  July,  1891]  from  what  he  found  it." 
This  question  was  objected  to  and  the  objection  sustained, 
whereupon  defendant  made  the  following  offer  of  proof: 

"I  now  offer  to  show  that  these  premises  were  so  situated 
that  any  rain  or  storm  was  liable  to  flood  this  basement  and 
render  it  unfit  for  use;  that,  at  the  time  this  defendant  leased 
this  building,  it  was  warm,  dry  weather,  and  that  defect  was 
not  apparent  to  him  at  the  time;  that  tenants  who  had  occu- 
pied the  building  before  this  defendant  had  occupied  it  com- 
plained, and  were  obliged  to  leave  on  account  of  a  similar 
defect;  that  by  the  rain  of  about  July  4th,  this  cellar  was 
filled  with  filth,  manure,  mud,  and  water,  which  ran  into  it 
from  a  stable-yard  belonging  to  the  plaintiff  on  the  premises 
immediately  adjoining;  that  the  basement  was  filled  with 
water  to  the  depth  of  some  six  or  eight  feet,  and  also  with  the 
filth  from  the  barnyard;  that  it  remained  so  for  some  week  or 
ten  days;  that  the  plaintiflf  or  his  agent  came  there  and  offered 
to  remove  it,  admitted  that  they  were  liable  to  remove  it, 
and  undertook  to  remove  it;  that  they  took  it  from  the  base- 
ment and  spread  it  around  in  the  yard  of  the  premises,  and 
left  it  in  manure  piles  and  piles  of  rubbish  and  garbage,  and 
that  these  piles  of  rubbish  and  garbage  so  distributed  upon 
the  premises  rendered  the  whole  premises  unfit  for  occupa- 
tion, and  ihatby  reason  of  this  change  in  the  premises,  making 
it  dangerous  to  ***  the  health  and  lives  of  the  family  of  the 
defendant,  he  was  obliged  to  and  did  surrender  the  premises 
to  the  plaintifl"." 

Plaititifif  objected  to  the  ofi'er,  upon  the  ground  that  such 
proof  was  irrelevant  and  immaterial,  and,  if  established, 
would  constitute  no  defense  to  the  complaint.  The  court 
sustained  this  objection. 

The  defendant  contends  that  because  the  facts  in  relation 
to  the  situation  of  the  premises,  and  the  construction  of  the 
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dwelling-house,  and  the  liability  of  the  water  to  run  down 
into  the  cellar,  were  not  apparent  to  him  at  the  time  he  leased 
the  property,  it  became  the  duty  of  the  landlord  to  disclose 
all  such  "defects"  to  him,  and  that,  not  having  done  so,  he 
was  guilty  of  fraud  in  procuring  the  lease.  But  the  tenant 
cannot  complain.  The  landlord  did  not  warrant  the  condi- 
tion of  the  premises;  the  tenant,  by  the  evidence,  inspected 
them;  he  took  the  risk  of  their  condition:  Taylor's  Landlord 
and  Tenant,  sec.  328.  We  find  no  plea  of  concealment  by 
the  landlord  of  any  fact  of  which  the  tenant  did  not  have  full 
opportunity  of  informing  himself,  and,  accepting,  as  we  do, 
all  the  facts  to  be  true  as  pleaded  and  offered,  in  relation  to 
the  occasional  rains  causing  draining  of  water  into  the  cellar 
from  the  stable-yard  of  the  landlord,  there  can  be  no  deduc- 
tion that,  by  reason  of  such  overflow  or  drainage,  there  was 
any  suppression  of  the  truth,  or  any  concealment  of  facts,  or 
other  conduct  positively  or  infereatially  fraudulent  on  the 
part  of  the  plaintiff  before  or  at  the  time  of  the  execution  of 
the  lease.  Milliken  v.  Thorndike,  103  Mass.  385,  relied  on  by 
appellant,  was  decided  upon  a  wholly  different  state  of  facta 
from  that  in  this  case.  There  the  lessees  set  up  tliat  before 
the  execution  of  the  lease  they  had  a  conversation  with  the 
lessor,  and  that  by  the  false  representations  of  the  lessor  of 
material  facts  which  he  knew  to  be  false  when  he  made  them, 
or  positively  affirmed  as  of  his  own  knowledge,  they  were 
induced  to  sign  the  lease,  and  tliat  such  conduct  was  fraudu- 
lent, and  rendered  the  lease  null  and  void.  And  the  decision 
in  that  case  was  based  entirely  upon  the  ground  that,  by  the 
deceit  of  the  landlord  and  the  abandonment  of  the  premises 
immediately  upon  the  discovery  of  the  fraud,  the  defendant 
could  obtain  relief.  The  case  has  no  application.  Here, 
Blake,  the  landlord,  was  not  obliged,  by  any  relation  ***  of 
the  parlies  to  the  lease  under  consideration,  to  remove  the 
mud  and  filth  from  the  cellar.  His  act  in  so  doing  was, 
therefore,  gratuitous,  and  any  agreement  on  his  part  to  re- 
move it  was  without  consideration,  and  void:  Purcell  v.  Eng- 
lish, 86  Ind.  34;  44  Am.  Rep.  255;  Wood's  Landlord  and 
Tenant,  sec.  382. 

The  further  argument,  that  the  landlord  incurred  a  liabil- 
ity when  he  undertook  to  remedy  the  defect,  but  failed,  might 
be  applicable,  under  proper  averments,  in  tort,  upon  the  prin- 
ciple, however,  that  where  a  person  has  assumed  to  make 
repairs,  and  has  failed  to  exercise  a  proper  degree  of  care  iu 
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making  them,  and  injury  results,  redress  is  afforded  the  in- 
jured party,  independent  of  any  contract  existing  between  tho 
parties.     But  there  is  no  such  plea  or  contention  before  us. 

The  defendant  next  says  that  by  the  spreading  of  the  filth 
upon  the  yard  the  premises  became  unfit  for  habitation,  and 
more  dangerous  to  the  health  and  lives  of  the  family  of  de- 
fendant, and  thus  a  nuisance  was  created  which  constituted 
an  eviction,  and  justified  him  in  quitting  the  possession.  The 
facts  show,  however,  that  the  primary  nuisance  was  the  filth 
in  the  cellar,  which  made  the  premises  unfit  for  use,  and 
dangerous  to  health.  For  this  condition  and  its  causes  the 
landlord  was  not  liable,  and  where  he  cannot  be  held  liable 
for  the  creation  of  the  nuisance,  we  hold  he  cannot  be  held 
responsible  for  any  act  not  negligently  or  wrongfully  done 
involuntarily,  by  request  of  the  tenant  trying  to  abate  it. 
Moreover,  the  conduct  of  the  defendant  Dick  is  inconsistent 
with  the  claim  on  his  part  that  he  was  evicted.  He  swears 
that  he  left  the  premises  in  July,  but  after  about  ten  days* 
absence  returned,  and  remained  in  them  until  September. 
We  are  of  opinion  that  by  his  return  and  stay  he  waived  any 
rights  he  may  have  had  to  set  up  fraud,  deceit,  or  eviction: 
Wood's  Landlord  and  Tenant,  sec.  481;  Gear  on  Landlord 
and  Tenant,  sec.  160,  and  note. 

Defendant  finally  pleads  a  surrender.  He  testified  that, 
when  the  October  bill  for  rent  was  rendered  to  him,  he  re- 
turned the  key,  writing  at  the  foot  of  the  bill  rendered  that 
he  considered  the  house  untenantable,  and  refused  to  pay 
any  more  rent,  and  that  he  afterward  saw  a  notice  "For  Rent" 
posted  upon  the  premises.  The  key  and  note  were  delivered 
**'  to  a  Mr.  Hopkins,  who  worked  for  Wallace  &  Thorn- 
burgh,  from  whom  defendant  hired  the  premises,  and  who 
appear  to  have  offered  the  house  for  rent  in  September  after 
defendant  vacated.  But  no  surrender  is  proved.  The  de- 
fendant did  not  establish  any  authority  whatever  in  Hopkins 
to  terminate  the  lease  or  to  consent  to  the  abandonment  of 
the  premises:  Thomas  v.  Nelson,  69  N.  Y.  118.  Even  grant- 
ing that  Hopkins,  as  a  clerk  of  the  agents  of  the  landlord, 
had  authority  to  collect  the  rent  from  the  defendant,  such 
authority  was  a  recognition  of  the  existence  of  the  contract 
and  that  it  would  continue  in  force;  but  an  agency  to  collect 
the  rent  of  premises  does  not,  by  implication,  and  without 
further  proof  of  authority,  carry  with  it  the  right  to  accept  a 
surrender,  where   a  tenant,  without  legal  justification,  has 
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quitted  the  premises  before  the  term  is  completed:  Woodward 
V.  LindUy,  43  Ind.  333;  Baylis  v.  Prentice,  75  N.  Y.  604. 

The  appellant  argues  that  the  conduct  of  the  landlord,  how- 
ever, in  not  returning  the  key,  and  in  offering  the  house  for 
rent,  amounted  to  an  acceptance  and  release.  But  it  was  not 
incumbent  upon  the  landlord,  if  he  got  the  key,  to  seek  out 
the  tenant  and  return  it  to  him.  And  we  hold  that  in  the 
absence  of  any  testimony  of  a  surrender  to  the  landlord  him- 
self, or  of  any  acceptance  of  the  premises  by  him,  or  by  his 
authorized  agents,  proving  an  intent  to  consent  to  an  aban- 
donment by  the  tenant,  the  delivery  of  the  key  to  Hopkins, 
and  its  retention,  and  a  subsequent  offer  to  rent,  are  not, 
without  further  evidence,  sufficient  to  relieve  the  tenant  of 
rent  due  under  the  lease  for  such  time  as  the  house  was 
empty:  Nelson  v.  Thompson,  23  Minn.  508;  Withers  v.  Larra- 
bee,  48  Me.  570;  Ladd  v.  Smith,  6  Or.  316;  Bowen  v.  Clark,  22 
Or.  566;  29  Am.  St.  Rep.  625. 

In  conclusion,  upon  a  review  of  the  authorities  and  facts, 
we  are  of  opinion  that  there  was  no  eviction  and  no  surrender 
by  agreement,  or  by  operation  of  law,  and  that  the  direction 
to  the  jury  to  find  for  the  plaintiff"  was  correct. 

The  order  denying  a  motion  for  new  trial  and  the  judg- 
ment are  affirmed. 

Pembeeton,  C.  J.,  and  Db  Witt,  J.,  concur. 


Landlord  and  Tbnant  —  Implied  Warranties. — In  the  lease  of  » 

building  there  is  no  implied  warranty  that  it  is  safe,  suitable  for  habitation, 
or  properly  adapted  to  the  uses  to  which  it  was  applied,  nor  that  it  shall 
continue  fit  for  the  purposes  for  which  it  is  demised:  Davidson  v.  Fischer,  11 
Col.  583;  7  Am.  St.  Rep.  267,  and  note;  extended  note  to  Minneapolis  Go* 
operative  Co,  v.  Williamson,  38  Am.  St.  Rep.  477,  480,  fully  discussing  the 
subject. 

Landlord,  and  Tenant— Assumption  of  Risks  of  Condition  of  Prbm> 
ISES. — A  lessee  of  real  property  must  run  the  risk  of  its  condition,  unless  he 
has  an  express  covenant  on  the  part  of  the  lessor  on  that  subject:  Franklin  v. 
Brown,  118  N.  Y.  110;  16  Am.  St.  Rep.  744,  and  note;  extended  note  t» 
Minneapolis  Co-operative  Go.  v.   Williamson,  38  Am.  St.  Rep.  478. 

Landlord  AND  Tenant — Repair  of  Premises. — A  landlord  is  not  bound 
to  keep  the  leased  premises  in  repair,  unless  he  has  covenanted  to  do  sot 
Ward  V.  Fngin,  101  Mo.  669;  20  Am.  Sb.  Rep.  650,  and  note;  Oregor  r. 
Cody,  82  Me.  131;  17  Am.  St.  Rep.  466,  and  note;  notes  to  Sawyer  v.  Mo- 
Oillicuddy,  10  Am.  St.  Rep.  264. 

Landlord  and  Tenant — Authority  to  Accept  Surrender. — A  gen- 
eral agent  who  executed  the  lease  has  an  implied  power  to  accept  a  surren- 
der: Amory  v.  Kannoffsky,  117  Mass.  351;  19  Am.  Rep.  416. 
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Lantilokd  and  Tenant — Surrender  of  Premises. — Where  a  tenant 
vacated  the  premises  during  the  term,  and  gave  the  keys  to  the  landlord,  who 
took  and  retained  them,  but  notified  the  lessee  that  he  should  hold  him  for 
the  rent,  and  then  let  the  premises  to  another  after  notifying  the  lessee  of 
his  intent  to  do  so,  it  was  held  that  the  lessee  was  liable  for  the  difference 
in  the  rent  received:  Auer  v.  Penn,  99  Fa.  St.  370;  44  Am.  Rep.  114. 


Bradshaw  v.  Degenhart. 

[15  Montana,  267.] 

JuBT  Trial— Misconduct  of  Jurors. — The  Accbptance  o»  Drink  by  a 
juror,  furnished  at  the  expense  of  the  prevailing  party  or  his  attorney, 
will  turn  the  scale  against  the  verdict,  unless  it  is  shown  that  it  was 
not  intended  to  influence  his  action  and  had  no  influence  on  his  mind. 
The  burden  of  proving  that  the  treating  was  not  done  with  the  desire 
to  influence  the  juror,  and  did  not  have  that  effect,  must  be  assumed  by 
the  party  who  paid  for  the  refreshments. 

Jury  Trial — Misconduct  of  Jurors — Waiver  of. — If  some  of  the  jurora 
accept  drink  at  the  expense  of  a  party  to  the  action,  whose  adversary 
is  also  included  in  and  accepts  the  invitation  to  drink,  he  thereby  con- 
tributes to  the  misconduct  of  the  jurors,  and  cannot,  after  failing  to 
object  until  a  verdict  against  him,  avail  himself  of  the  irregularity  as  a 
means  of  escape  from  the  verdict.  Especially  is  this  true  in  a  chancery 
case,  where  the  verdict  is  advisory  only,  and  has  been  adopted  by  the 
chancellor  who  made  special  tiudiugs  in  liarmouy  therewith. 

Forbis  &  Forbis,  for  the  appellant. 

F.  W.  Cole  and  H.  R.  Whitehill,  for  the  respondent. 

*®*  Hunt,  J.  The  appellant  makes  two  points:  1.  That 
the  evidence  was  insufficient  to  sustain  the  verdict  of  the 
jury;  and  2.  Misconduct  of  the  jury.  Upon  the  first  point, 
after  reading  the  testimony  of  the  many  witnesses  produced 
upon  the  trial,  the  truth  of  the  admission  of  counsel  for  the 
appellant  is  confirmed/that  there  was  a  substantial  conflict 
in  the  evidence  upon  the  material  issues  in  the  case.  The 
verdict  is  fully  supported  by  the  evidence.  In  such  a  case, 
by  the  well-established  precedents  of  this  court,  the  verdict 
of  the  jury,  where  it  has  been  reviewed  by  the  court  below, 
in  determining  the  credit  to  be  given  to  the  witnesses,  will  not 
be  disturbed. 

Upon  the  ground  of  misconduct  of  the  jury,  the  affidavits 
show  that  by  permission  of  the  court,  before  the  arguments  of 
counsel,  the  jury  were  allowed  to  visit  the  irrigation  ditch  in 
question,  and,  for  the  purpose  of  viewing  the  ground,  were 
gone  the  better  part  of  two  days.     While  the  jury  were  on 
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their  way  to  view  the  premises,  in  charge  of  the  undersheriff, 
Thomas  F.  Ward,  and  while  they  were  at  the  town  of  Drura- 
rnond,  several  jurors  were  invited  by  the  plaintiff,  William  C. 
Bradshaw,  to  drink  or  smoke  with  him.  The  facts  and  cir- 
cumstances are  set  forth  in  the  affidavit  of  the  undersheriff, 
who  had  charge  of  the  jury,  and  who  swears  as  follows: 

"  That  it  was  agreed  between  the  parties  to  said  suit  that 
each  should  pay  one-half  of  the  costs  and  expenses  of  such 
visit  to  the  said  premises,  and  affiant  was  instructed  by  the 
attorneys  of  the  respective  parties  that  all  the  expenses  of 
transportation,  food,  and  entertainment  would  be  so  paid,  and 
this  affiant  did  collect  such  costs  and  expenses  in  equal  pro- 
portions from  the  plaintiff  and  defendant;  that  while  affiant, 
with  the  *'•*  said  jury  and  others,  was  at  the  town  of  Drum- 
raond  waiting  for  the  train  to  convey  them  to  Philipsburg, 
affiant  was  invited  by  W.  C.  Bradshaw,  the  plaintiff,  to  take 
a  drink  with  him;  that  they  went  to  the  saloon  of  Samuel 
Ritchie,  and  all  the  persons  in  said  saloon  at  that  time  were 
also  asked  by  Bradshaw  to  drink;  that  among  the  number  so 
invited  were  some  of  the  said  jurors,  but  the  names  of  whom 
and  the  number  thereof  affiant  does  not  now  remember  and 
does  not  know;  that  the  defendant,  L.  C.  Degenhart,  and 
some  of  his  witnesses  were  among  the  number;  that,  alto- 
gether, about  twenty-five  persons  were  present  and  were 
treated  at  the  same  time  by  the  said  Bradshaw;  that  there 
was  a  general  invitation  by  Bradshaw  to  all  persons  present 
to  drink,  and  no  special  invitation  was  given  by  said  Brad- 
shaw to  the  jury  or  any  particular  jurymen;  that  nothing 
was  said  or  done  by  the  said  Bradshaw  for  the  purpose  of 
influencing  the  verdict  of  the  jury  at  the  time  of  said  treat; 
that  by  agreement  of  the  attorneys  of  the  respective  parties 
the  said  Degenhart  and  Bradshaw  were,  by  an  order  of  thd 
court,  permitted  and  authorized  to  accompany  affiant  and  the 
jury  to  view  the  said  premises,  and,  except  when  viewing  said 
premises,  the  jury  were,  by  agreement  of  the  parties  and  the 
instruction  of  the  court,  permitted  to  separate,  and  were  not 
kept  together  or  under  control  of  affiant." 

The  plaintiff,  Bradshaw,  also  filed  an  affidavit  in  which  he 
corroborates  Ward,  and  says  that,  by  permission  of  the  court, 
he  and  the  defendant  accompanied  the  jury.  That  by  agree- 
ment they  were  permitted  to  separate,  and  "that  while  tlie 
parties,  the  officer  in  charge  of  the  jury,  the  jurors,  and  many 
of  the  persons  who  had  been  witnesses  in  the  trial  of  said 
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cause,  and  other  persons,  were  at  the  town  of  Drummond 
awaiting  the  departure  of  the  train  for  Philipsburg,  this  affi- 
ant did  invite  the  officer  in  charge  of  said  jury  to  take  a  drink 
with  him;  that  the  said  officer  and  some  of  the  jury  also 
joined  them;  that  the  defendant,  L.  C.  Degenhart,  and  some 
of  his  witnesses,  as  well  as  other  persons,  were  invited  by 
affiant,  and  all,  to  the  number  of  about  twenty-five  persons, 
were  treated  to  liquor  or  cigars  at  affiant's  expense;  that  all 
of  said  jurors  did  not  participate  in  said  treat,  but  affiant 
believes  that  two  of  ""^  them  did  join,  to  wit,  Beacock  and 
McMahon;  that  nothing  was  said  or  done  by  this  affiant  for 
the  purpose  of  influencing  said  jurors  in  their  verdict,  and 
affiant  believes,  and  so  states,  that  no  juryman  was  influenced 
in  his  verdict  by  reason  of  said  treat  at  affiant's  expense;  that 
affiant  is  informed  and  believes  that  jurors  E.  Girard,  Joseph 
Richards,  P.  C.  Patterson,  F.  W.  Dunton,  Thos.  Blakeley,  and 
Tobias  Schurtz,  James  Beaton,  Lars  Beck,  and  Peter  John- 
son, and  Ed  Newman  were  not  present,  and  did  not  partici- 
pate in  said  treat." 

Affidavits  were  filed  by  jurors  Beaton,  Dunton,  Newman,  and 
Beck,  to  the  effect  that  they  were  not  present,  did  not  drink 
with,  nor  were  they,  or  any  of  them,  treated  by  the  said 
Bradshaw  at  the  time  mentioned.  The  jurors  Dunton  and 
McMahon  swore  that  the  jurors  Patterson,  Schurtz,  Johnson, 
Girard,  Richards,  and  Blakeley  were  not  present  and  did  not 
drink  with  nor  at  the  expense  of  plaintiff,  Bradshaw.  John 
McMahon,  a  juror,  by  affidavit  admits  that  he  took  a  cigar  at 
the  expense  of  plaintifl",  Bradshaw. 

Beacock  was  the  one  juror  who  evidently  did  take  a  drink. 

The  mere  fact  that  the  jurors  took  the  refreshment  is,  by 
itself,  not  enough  to  vitiate  their  verdict:  Territory  v.  Hart^ 
7  Mont.  489;  Territory  v.  Burgess,  8  Mont.  57. 

The  inquiry  in  this  case  involves  the  further  element,  how- 
ever, of  whether  the  verdict  must  be  set  aside  because  ths 
jurors  respectively  smoked  and  drank  at  the  expense  of  th« 
successful  party. 

The  rule  adopted  by  many  courts  seems  to  be,  that  "where 
a  juror  has  been  treated,  fed,  or  entertained  by  the  success- 
ful party,  or  at  his  expense,  a  new  trial  will  in  nearly  all 
cases  be  granted,"  upon  grounds  of  public  policy  and  without 
regard  to  any  investigation  into  whether  the  verdict  was  right 
or  wrong:  Thompson  and  Merriam  on  Juries,  sec.  372,  and 
cases  cited. 
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Thompson  on  Trials,  section  2566,  qualifiedly  approves  the 
general  rule,  by  stating  that  the  circumstance  that  the  drink 
was  furnished  at  the  expense  of  the  prevailing  party  or  his 
attorney  "will  turn  the  scale  against  the  verdict,  unless  it  is 
shown  that  it  was  not  intended  to  influence  his  action  in  the 
cause,  and  had  no  such  influence  on  his  mind."  To  sustain 
the  rule  without  the  qualification  stated,  the  author  cites  the 
*'*  learned  opinion  of  Justice  Garber  of  Nevada,  in  Sacra- 
viento  etc.  Co.  v.  ShowerSy  6  Nev.  291,  where  it  was  decided,  la 
1871,  that  because  jurors  drank  liquor  at  the  expense  of  th« 
prevailing  party  during  a  trial,  either  by  design  or  inadvert- 
ence, in  the  presence  or  out  of  the  presence  of  the  bailiflF,  a 
verdict  must  be  set  aside. 

To  uphold  the  rule  as  limited,  the  author  relies  upon  the 
case  of  Pitt&burgh  etc.  Ry.  Co.  v.  Porter,  32  Ohio  St.  328,  de- 
cided in  1877,  where  the  court,  after  reviewing  the  earlier 
decisions,  holds  that  "the  mere  fact  of  treating  jurors  by  a 
party  during  the  progress  of  a  trial,  so  far  evinces  a  purpose 
to  influence  them  that,  unexplained,  it  is  held  to  be  a  ground 
for  vacating  a  verdict  rendered  in  his  favor." 

Under  the  rule  as  limited,  it  appears,  therefore,  that  the 
burden  of  explaining  that  the  treating  was  not  done  with  the 
design  of  influencing  the  jurors  is  upon  the  party  who  paid 
for  the  refreshment. 

We  approve  of  the  limitation,  and  have  no  hesitation  in 
establishing  the  practice  that  whenever  a  juror  has  been 
guilty  of  any  such  impropriety  as  to  accept,  during  the  pro- 
gress of  a  case,  liquor  or  tobacco,  or  any  other  such  favors  at 
the  expense  of  a  litigant  to  the  suit  on  trial,  or  his  attorneys, 
the  burden  of  proof  is  upon  the  prevailing  party  to  satisfy 
the  court  that  "  it  can  be  safely  assumed  "  the  mind  of  the 
juror  was  not  improperly  influenced,  and  that  the  party's 
conduct  in  no  way  operated  upon  him  to  corrupt  his  verdict 
Indeed,  we  are  inclined  to  hold  that  the  rule  without  the 
limitation  is  sound,  and  that  if  a  juror  accepts  a  treat  from  a 
party  to  a  suit  without  the  knowledge  or  acquiescence  of  the 
opposite  party,  and  no  opportunity  is  given  the  opponent  to 
bring  the  matter  to  the  court's  or  judge's  notice  until  the 
judge  has  charged  the  jury,  or  until  after  verdict  is  rendered, 
such  misconduct  on  the  part  of  a  juror,  when  made  the  ground 
for  a  new  trial,  is  enough  to  require  the  court  to  set  aside  a 
verdict  upon  the  ground  of  public  policy,  and  the  necessity 
of  the  honest  and  impartial  administration  of  justice. 
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But  the  case  before  us  is  not  quite  like  any  cited  by  either 
counsel,  and  is  not  to  be  wholly,  governed  by  the  applications 
of  any  of  the  decisions  referred  to. 

*'*  Here  the  jury,  bailiff,  and  the  parties  were  waiting  for 
a  train  at  a  small  town.  The  plaintiff,  after  asking  the  bail- 
iff to  drink,  extended  his  invitation  to  all  others  present,  in- 
cluding two  jurors,  the  defendant,  witnesses  who  were  there, 
and  others  who  happened  to  be  in  the  saloon.  There  is  noth- 
ing tending  to  prove  that  the  plaintiff  sought  the  jurors  or 
intended  in  any  manner  to  influence  any  one  who  was  pres- 
ent. The  casual  manner  in  which  the  treating  was  done 
negatives  the  idea  of  improper  motive.  Not  a  word  was  said 
about  the  case,  and  it  does  not  even  appear  that  the  plaintifif 
had  any  conversation  at  all  with  the  jurors. 

Nevertheless,  if  the  defendant  had  not  been  present  and 
thus  known  of  the  conduct  of  the  jurors,  we  should  be  in- 
clined, as  above  stated,  to  follow  the  general  rule  that  the 
mere  fact  that  the  jurors  drank  or  smoked  at  plaintiflf's  ex- 
pense would,  in  the  fear  of  "possible  improper  motives,"  de- 
mand that  the  verdict  be  set  aside.  At  least  it  would  take  a 
very  strong  showing  to  sustain  the  verdict  of  a  jury  in  such 
a  case. 

But  where  a  defendant  himself  so  far  forgets  the  proprieties 
of  tl)e  relation  which  exists  between  a  jury  with  a  case  on 
trial  before  them  and  a  party  to  such  trial,  as  to  not  only 
drink  with  them,  but  does  so  at  the  plaintiff's  expense,  we 
think  he  contributes  to  the  misconduct  of  the  jurors  and  of 
the  plaintiff,  and  stands  upon  about  the  same  footing,  pro- 
vided he  makes  no  complaint  before  the  court  charges  the 
jury,  and  in  no  manner  seeks  to  have  the  error  cured. 

The  learned  counsel  for  appellant  says  that  it  was  a  very 
trying  situation  for  the  defendant,  and  that  most  men  under 
like  circumstances  would  have  accepted  plaintiff's  hospitali- 
ties. We  are  not  prepared  to  admit  this  contention,  but 
assuming  it  is  a  correct  observation  of  human  nature,  still, 
if,  despite  his  better  convictions,  by  moral  weakness,  or  by 
intensity  of  his  zeal  to  curry  favor  with  the  jurors,  he  was 
led  into  such  conduct,  his  duty  was  plainly  to  lay  the  matter 
before  his  counsel  to  the  end  that  the  court  might  act  in  the 
premises.  He  was  willing  at  the  time  to  take  the  refresh- 
ment and  speculate  upon  the  chances  of  a  verdict,  and,  novf 
that  he  has  lost,  we  are  of  the  opinion  he  cannot  plead  the 


082  State  v.  Second  Judicial  District.     [Montana, 

embarrassments  of  the  occasion  as  sufficient  excuse  to  relievo 
himself  of  an  unfavorable  decision. 

"*  By  his  knowledge  of  and  active  part  in  the  conduct  of 
the  jurors,  and  by  his  silence  when  the  matter  might  hav» 
been  excepted  to  and  guarded  against,  he  must  be  held  to 
have  waived  the  point:  Flesher  v.  Hale,  22  W.  Va.  44;  Davit 
V.  Allen,  11  Pick.  468;  22  Am.  Dec.  386;  Thompson  on  Trials, 
sec.  2725. 

The  trial  judge,  in  the  exercise  of  his  judicial  discretion  and 
sitting  as  a  chancellor,  adopted  the  verdict  which  was  only 
advisory,  and  made  special  findings  in  plaintiff's  favor.  W« 
therefore  decline  to  hold  that  the  exercise  of  that  discretion 
in  sustaining  the  verdict  was  unwise;  and,  in  the  absence  of 
a  showing  of  misconduct  of  the  jury,  which  did  or  could, 
under  all  the  circumstances,  have  affected  the  rights  of  the 
defendant,  public  policy  alone  does  not  require  that  the  case 
be  remanded  for  a  new  trial. 

The  order  denying  the  motion  for  a  new  trial  is  affirmed. 

Pembebton,  C.  J.,  and  De  Witt,  J,,  concur. 

New  Trial — Misconduct  of  Jdrors  in  Receivinq  Favors  fbom  a 
Party. — For  any,  even  the  least,  intermeddling  with  a  juror,  the  verdict 
will  always  be  set  aside.  Consequently,  the  entertainment  of  a  juror  at  th« 
expense,  or  through  the  co-operation  of  the  party  in  whose  favor  the  verdict 
it  given,  will  authorize  a  new  trial,  but  not  if  there  is  no  ground  to  believe 
that  the  juror  was  influenced  thereby:  Extended  note  to  HiUon  v.  Southwickt 
35  Am.  Dec  260. 


State   v.  Second   Judicial  District  op  Silver 
Bow  County. 

[15  Montana,  324.] 
Corporations. — A  Receiver  of  a  Corporation  Pendente  Lite  mat  b> 
Appointed  by  a  Court  of  Equity  when  the  complaint  alleges  that  cer- 
tain shareholders  have  obtained  control  and  management  of  the  stock 
of  the  corporation  and  elected  their  own  officers;  that  they  are  taking 
all  the  profits  of  the  corporation  for  their  own  use  instead  of  paying 
them  out  in  dividends;  have  kept  false  books  to  deceive  stockholders; 
have  pretended  to  buy  a  worthless  franchise,  and  mortgage  the  prop- 
erty of  the  corporation  in  payment  therefor,  for  the  purpose  of 
having  such  mortgage  foreclo.sed  and  the  property  interests  of  the 
stockholders  thereunder  destroyed.  The  appointment  of  a  receiver  ia 
such  a  case  is  justified,  because  it  is  not  to  dissolve  the  corporation,  but 
to  preserve  its  assets  from  being  wasted  and  misappropriated  in  pur- 
wiance  of  a  fraudulent  conspiracy. 
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Certiorari  to  review  the  action  of  a  district  court  in  ap- 
pointing a  receiver  of  the  properties  of  the  Independent  Dis- 
trict Telegraph  Company  and  the  Citizens'  District  Messenger 
and  Burglar  Alarm  Telegraph  Company.  The  action  in 
which  the  receiver  was  appointed  was  brought  by  H.  L.  Haupt 
and  E.  A.  Nichols  against  the  two  corporations  above  named 
and  their  directors.  The  complaint  alleged  that  the  two 
corporations  were  organized  under  the  laws  of  the  state;  that 
the  plaintiffs  were  the  owners  of  certain  shares  of  their  cap- 
ital stock;  that  the  Independent  company  was  the  owner  of 
a  franchise  from  the  city  of  Butte  permitting  it  to  carry  on 
the  messenger  business  and  entitling  it  to  use  the  streets  and 
alleys  of  the  city  for  the  purposes  of  such  business;  that  the 
Citiaens'  company  owned  a  similar  franchise;  that  the  two 
companies  entered  into  an  agreement  to  put  their  stocks  and 
franchises  and  property  into  a  common  business,  to  be  carried 
on  by  officers '  and  agents  to  be  appointed  by  the  two  com- 
panies, the  money  earned  to  go  into  a  general  fund  and  to 
be  in  the  hands  of  a  general  treasurer;  that  after  paying  the 
expenses,  a  reserve  fund  of  five  hundred  dollars  was  to  be 
accumulated,  and  thereafter  the  profits  were  to  be  paid  by 
the  general  treasurer  to  the  respective  corporations,  five- 
ninths  to  the  Independent  company  and  four-ninths  to  the 
Citizens' company;  that  in  January,  1893,  certain  stockhold- 
ers united  and  obtained  a  majority  of  the  stock  of  the  two 
corporations,  and  thereafter  conspired  to  manage  its  businesa 
for  their  individual  benefit  and  to  exclude  from  participation 
in  profits  the  plaintiffs;  that  the  plaintiffs  had  since  such 
combination  been  kept  from  any  participation  in  such  prof- 
its; that  moneys  which  had  accumulated  and  were  applica- 
ble for  the  purpose  of  paying  dividends  had  been  withheld 
from  that  purpose;  that  the  corporation  had  executed  certain 
notes,  secured  by  mortgage,  upon  their  franchises  and  prop- 
erty, which  notes  purported  to  be  given  for  the  purchase 
price  of  a  certain  franchise  granted  by  the  city  of  Butte  ta 
one  Puddington  to  erect  and  maintain  a  district  and  burglar 
alarm  telegraph;  that  said  franchise  was  granted  upon  cer- 
tain conditions  precedent  which  had  not  been  fulfilled,  and 
the  franchise  was  therefore  forfeited  and  void;  that  the  note& 
and  mortgages  were  executed  for  the  purpose  of  bringing 
about  a  sale  of  the  property  and  franchises  of  the  corpora- 
tion and  depriving  the  plaintiffs  of  all  interests  therein,  and 
that  unless  the  negotiation  of  the  notes  be  restrained  and 
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they  and  the  mortgage  declared  forfeited  and  void,  the  prop- 
erty of  the  Independent  company  would  be  sold  and  the 
plaintiffs  deprived  of  their  rights  therein.  The  court,  upon 
the  pleadings  and  also  upon  certain  aflBdavits,  appointed  a 
receiver  pendente  lite  of  the  franchises,  plants,  business, 
books,  accounts,  and  of  all  property  of  the  two  corporations. 

Robinson  &  Stapleton  and  J.  W.  Cotter,  for  the  relators. 

George  Haldorn  and  0.  M.  Hall,  for  the  respondents. 

'**  De  Witt,  J.  The  question  in  this  case  is  simply 
whether  under  the  facts,  as  recited  in  the  statement  above, 
the  district  court  had  jurisdiction  to  appoint  a  receiver:  State 
V.  Judge  etc.  District  Court,  10  Mont.  401.  See,  also,  French 
Bank  case,  53  Cal.  550.  There  is  here  no  question  of  the 
court's  discretion  under  consideration. 

The  relators  in  this  application  rely  very  largely  upon  the 
decision  in  the  French  Bank  case,  but  we  think  that  the  case 
at  bar  is  distinguishable  from  that  case  in  many  respects, 
and,  in  order  to  make  the  distinction  apparent,  we  quote  as 
follows  from  the  California  case: 

"  Irrespective  of  the  effect  of  the  fifth  subdivision  of  sec- 
tion 564  of  the  Code  of  Civil  Procedure,  which  will  be  pres- 
ently considered,  there  is  no  jurisdiction  vested  in  courts  of 
equity  to  appoint  a  receiver  of  the  property  of  a  corporation 
in  a  suit  prosecuted  by  a  private  party.  This  is  only  to  say 
that  there  is  no  jurisdiction  vested  in  these  courts  in  such  a 
case  to  dissolve  a  corporation;  for  the  power  of  a  receiver, 
when  put  in  motion,  of  necessity  supersedes  the  corporate 
power.  It  necessarily  displaces  the  corporate  management 
and  substitutes  its  own,  and  assumes,  in  the  language  of  the 
order  under  review,  'to  do  all  and  everything  necessary  (in 
the  judgment  of  the  receiver,  under  the  advice  of  the  court) 
to  protect  the  rights  of  the  creditors  and  depositors  of  said 
corporation.'  This  precise  question  was  brought  directly 
tinder  consideration  here  in  the  case  of  Neall  v.  Hill,  16  Cal. 
145,  76  Am.  Dec.  508,  where,  in  a  suit  brought  by  a  stock- 
holder, a  receiver  had  been  appointed  by  tlie  district  court 
***  to  take  possession  of  the  property  of  the  '  Gold  Hill  and 
Bear  River  Water  Company,'  a  corporation  existing  under 
the  laws  of  this  state.  The  opinion  in  that  case,  rendered 
by  Mr.  Justice  Cope,  and  concurred  in  by  the  whole  court, 
after  referring  to  the  adjudicated  cases  in  England  and  in 
this  country,  uses  this  language:  *  This  decree,  if  permitted 
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to  stand,  must  necessarily  result  in  the  dissolution  of  the 
corporation;  and,  in  that  event,  the  court  will  have  accom- 
plished, in  an  indirect  mode,  that  which,  in  this  proceeding, 
it  had  no  authority  to  do  directly.  It  is  well  settled  that  a 
court  of  equity,  as  such,  has  no  jurisdiction  over  corporate 
bodies  for  the  purpose  of  restraining  their  operations,  or 
winding  up  their  concerns.  We  do  not  find  that  any  such 
power  has  ever  been  exercised  in  the  absence  of  a  statute 
conferring  the  jurisdiction.'  Of  course,  it  is  not  to  be  doubted 
that  tbe  trustees  of  a  corporation,  the  persons  who  constitute 
its  direction,  and  from  time  to  time  exercise  the  corporate 
authority  in  the  management  of  its  affairs,  are  subject  to 
the  control  of  courts  of  equity,  or,  as  observed  by  Chancellor 
Kent,  '  that  the  persons  who  from  time  to  time  exercise  the 
corporate  powers  may,  in  their  character  of  trustees,  be 
accountable  to  this  court  [the  court  of  chancery]  for  a  fraud- 
ulent breach  of  trust;  and,'  he  adds,  'to  this  plain  and 
ordinary  head  of  equity  the  jurisdiction  of  this  court  over 
corporations  ought  to  be  confined':  Attorney  General  v.  Utica 
Ins.  Co.,  2  Johns.  Ch.  388.  And  in  exercise  of  these  admitted 
equity  powers  of  the  court,  referable  to  the  well-known  grounds 
upon  which  its  jurisdiction  ordinarily  proceeds,  embracing 
the  cognizance  of  fraud,  accident,  trust,  and  the  like,  the 
rights  of  natural  persons  injured  or  put  at  hazard  through 
corporate  proceedings  unauthorized  bylaw  will  find  ample  pro- 
tection and  redress.  But  even  in  such  a  proceeding  as  that 
the  trustees  must,  of  course,  be  made  parties  defendant;  and 
it  will  be  observed,  upon  looking  at  the  complaint  of  Galla- 
gher in  this  view,  that  it  is  not  substantially  sufiicient  in  its 
scope  to  put  the  equity  powers  of  the  court  in  motion  for  any 
purpose.  The  corporation  itself  being  the  sole  party  defend- 
ant, the  trustees — those  persons  upon  whom  the  management 
of  its  affairs  is  devolved — are  not  parties,  nor  is  any  relief 
sought  against  them  personally.  That  there  is  no  inherent 
power  in  *'*  the  district  courts,  as  being  courts  of  equity,  to 
appoint  a  receiver  in  such  a  case  as  that  presented  by  the 
complaint  of  Gallagher,  is,  therefore,  apparent  both  upon 
principle  and  authority." 

In  the  California  case  an  important  element  in  the  decision, 
as  it  appears,  was  that  the  appointment  of  the  receiver  acted 
as  a  dissolution  of  the  corporation.  In  the  case  at  bar  no 
such  result  is  intended  by  the  order  appointing  the  receiver 
or  is  accomplished  by  that  order.     It  is  true  that  in  the  com- 
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plaint  tb«  case  in  the  district  court  asks  for  a  dissolution  of 
the  corporation,  but  whether  such  relief  may  be  granted  in 
that  action  is  not  now  before  us  for  review.  The  complaint 
also  asks  another  relief,  as  set  forth  in  the  statement,  namely, 
that  the  negotiation  of  the  notes  described  be  restrained, 
that  the  foreclosure  of  the  mortgage  be  prohibited,  and  that 
the  notes  and  mortgage  be  declared  null  and  void.  While  the 
determination  of  these  matters  is  pending  in  the  action  the 
receiver  is  to  act.  His  appointment  is  pendente  lite  only,  and 
he  is  authorized  to  do  only  those  acts  which  are  peculiarly 
pendente  lite.  Again,  in  the  French  Bank  case,  53  Cal.  550, 
one  ground  of  the  decision  was  that  the  action  was  against 
the  corporation  only  (see  page  546  of  the  decision),  and  not 
against  the  malfeasing  trustees,  that  is,  the  "  persons  upon 
whom  the  management  of  its  affairs  is  devolved."  (Page 
651.)  Bat  in  the  case  at  bar  the  managing  officers  of  the 
corporation  are  joined  as  defendants,  and  their  unlawful  acts 
are  sought  to  be  set  aside,  and  their  future  wrongful  conduct 
enjoined.  The  receiver  is  not  to  wind  up  the  corporation 
under  his  appointment;  he  is  simply  to  manage  the  affairs 
of  the  same,  while  charges  of  the  most  outrageous  frauds  by 
the  managers  and  controllers  of  the  corporation  are  being  in- 
vestigated in  the  trial  of  the  action.  We  are  fully  aware  of 
the  reluctance  of  courts  of  equity  to  interfere  by  receivership 
in  the  management  of  corporations,  or  to  take  that  manage- 
ment from  trustees  elected  by  the  shareholders. 

It  is  said  in  Morawetz  on  Private  Corporations,  section  281, 
as  follows:  "A  court  of  equity  will  grant  all  relief  to  a  share- 
holder which  the  nature  of  his  case  may  require.  But  it  has 
always  been  a  settled  principle  that  no  interference  with  the 
"*  management  of  a  corporation  can  be  justified,  unless  such 
interference  is  absolutely  necessary  to  the  attainment  of  jus- 
tice. The  reason  of  this  rule  is  obvious.  The  officers  of  a 
corporation  are  generally  elected  by  a  vote  of  the  share- 
holders. Every  shareholder  has  a  voice  in  their  appointment, 
and  may  insist  that  they  shall  represent  the  corporation  when 
duly  appointed.  If  an  officer  is  guilty  of  a  breach  of  duty, 
he  may,  in  many  cases,  be  removed  by  act  of  the  corporation; 
but  no  minority  of  the  shareholders  has  any  authority  to  re- 
strain his  action,  or  remove  him  and  appoint  another  officer 
in  his  place.  Nor  can  a  court  of  chancery  interfere  at  the 
suit  of  a  portion  of  the  shareholders  and  remove  an  offending 
officer,  or  even  enjoin  him  generally  from  acting  for  the  cor- 
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poration,  unless  this  be  essential  to  the  protection  of  the  cor- 
porate rights;  as,  for  example,  where  the  directors  have 
conspired  to  defraud  the  corporation,  or  have  otherwise  shown 
themselves  to  be  totally  unfit  to  be  intrusted  any  longer  with 
the  management  of  the  company's  affairs.  The  court  must 
ordinarily  confine  its  remedy  to  the  redress  of  the  specific 
wrongs  which  have  been  charged." 

But  the  case  before  us  is  not  an  ordinary  one,  and  perhaps 
it  may  be  doubted  that  many  such  histories  of  fraud  will  be 
found  in  the  conduct  of  human  affairs.  It  is  difficult  to  im- 
agine a  case  more  thoroughly  saturated  with  fraud  than  this 
which  was  presented  to  the  district  court  on  the  application 
for  the  appointment  of  a  receiver.  Four  shareholders  of  two 
small  corporations,  which  were  paying  handsome  dividends, 
obtained  control  of  the  majority  of  the  stock,  and  elected 
their  own  officers.  These  four  conspirators,  instead  of  pay- 
ing five  hundred  dollars  a  month  dividends  which  the  corpo- 
rations were  earning,  proceeded  to  put  that  money  into  their 
own  pockets.  They  kept  false  books  to  deceive  the  share- 
holders. They  pretended  to  buy  for  the  corporations  an  ab- 
solutely worthless  franchise,  when  they  already  owned  two 
good  and  valid  franchises,  which  were  more  than  ample  for 
the  same  purpose.  They  gave  the  corporations'  notes  for  this 
worthless  franchise,  and  mortgaged  all  of  the  property  of  the 
corporations  for  the  purpose  of  having  the  mortgage  foreclosed 
and  the  property  of  the  corporations  wiped  out.  It  is  need- 
less to  enlarge  upon  these  facts;  they  are  all  set  forth  in  the 
statement  preceding  this  '**  opinion.  This  is  a  story  of 
wrecking  and  robbing  that  would  make  a  pirate  of  the 
Spanish  main  exclaim,  in  the  language  of  Lord  Clive,  "  I  am 
surprised  at  my  own  moderation."  Is  not  interference  here 
absolutely  necessary,  as  Morawetz  says,  to  the  attainment  of 
justice?  Again  Morawetz  remarks,  as  quoted  above,  the  court 
of  chancery  will  not  interfere  at  the  suit  of  the  shareholders 
unless  this  be  essential  to  the  protection  of  the  corporate 
rights.  We  can  scarcely  conceive  of  a  case  where  it  would 
be  more  essential  than  it  is  here,  for  the  protection  of  the  cor- 
porate rights;  for,  if  the  interference  is  not  had,  the  corporate 
property  will  be  swe{)t  away  from  the  corporations  into  the 
gras})  of  tiie  conspirators.  And,  while  the  investigation  into 
the  acts  of  the  Sommers-O'Rourke  party  is  being  made  by 
the  court,  should  the  court  allow  this  same  band  of  marauders 
to  remain  in  possession  of  tlie  corporations  and  their  prop- 
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erty,  and  continue  to  convert  the  assets  to  their  own  use,  and 
exercise  their  own  pleasure  as  to  the  trusts  imposed  upon 
them?  To  allow  such  a  proceeding,  it  seems  to  us,  would 
•hock  the  conscience  of  the  most  indifferent  court.  Our  stat- 
ute provides  that  "a  receiver  may  be  appointed  by  the  court 
in  which  an  action  is  pending,  or  by  the  judge  thereof  .... 
6.  In  all  other  cases  where  receivers  have  heretofore  been 
appointed  by  the  usages  of  courts  of  equity":  Code  Civ.  Proc, 
sec.  229.  We  are  of  opinion  that  the  decisions  of  the  courts 
sustain  the  doctrine  of  the  powers  and  the  usages  of  courts  of 
equity  in  such  a  case  as  that  which  was  made  in  the  showing 
before  the  district  court. 

We  note  the  following  language  from  a  very  recent  decision 
(January,  1894)  of  the  Kansas  supreme  court.  While  the 
Kansas  statute  is  broader  than  ours,  and  the  case  of  In  re 
Lewis,  52  Kan.  660,  is  decided  largely  upon  the  statute  of  that 
■tate,  still  the  following  remarks  of  the  Kansas  court  are  val- 
uable, as  is  also  the  collection  of  authorities  appended  to  the 
decision.     We  extract  from  the  opinion  as  follows: 

"  By  the  averments  of  the  petition  it  would  appear  that  all 
the  officers  of  the  corporation  have  conspired  together  to  divert 
its  business  to  another  company,  and  to  absorb  its  earnings 
and  assets,  and  appropriate  the  same  to  their  own  uses.  Un- 
der those  circumstances  it  would  be  useless  to  apply  to  the 
officers  to  bring  ^'®  an  action  against  themselves,  and  in 
Buch  cases  the  law  permits  the  appointment  of  a  receiver  at 
the  instance  of  a  stockholder.  In  most  cases  of  this  charac- 
ter no  other  adequate  remedy  exists.  The  appointment  of  a 
receiver  is  not  necessarily  a  proceeding  to  dissolve  a  corpora- 
tion, nor  will  it  necessarily  result  in  its  extinction.  The 
property  and  assets  of  the  corporation,  which  are  being  dis- 
sipated and  fraudulently  absorbed,  will  be  preserved  and 
rightfully  applied  under  the  supervision  of  the  court,  and 
may  be  restored  to  the  officers  of  the  corporation,  when  there 
has  been  a  change  of  officers,  or  when  it  is  deemed  prudent 
and  safe  to  restore  the  property  and  aflfairs  of  the  corporation 
to  its  duly  constituted  officers:  See  First  Nat.  Bank  v.  United 
States  etc.  Tile  Co.,  105  Ind.  227;  Wayne  Pike  Co.  v.  Ham- 
mons,  129  Ind.  368;  Supreme  Sitting  Order  of  Iron  Hall  v. 
Baker,  134  Ind.  293;  Haywood  v.  Lincoln  Lumber  Co.,  64  Wis. 
639;  Consolidated  Tank  Line  Co.  v.  Kansas  City  Varnish  Co., 
43  Fed.  Rep.  204;  Morawetz  on  Private  Corporations,  sec. 
281 J   Pomeroy's  Equity  Jurisprudence,  sec.  1334;  High  on 
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Receivers,  sec.  313;  Spelman  on  Private  Corporations,  sec. 
1001;  20  Am.  &  Eng.  Ency.  of  Law,  272." 

We  also  find  it  stated  in  High  on  Receivers,  section  313,  as 
follows:  "It  has  already  been  shown  that  in  most  of  the 
states  of  this  country  the  general  jurisdiction  of  courts  of 
equity  over  corporations  has  been  enlarged  to  the  extent  of 
authorizing  the  appointment  of  receivers  in  behalf  of  creditors 
and  shareholders." 

The  supreme  court  of  Michigan  (October,  1892)  in  Miner 
V.  Belle  Isle  Ice  Co.,  93  Mich.  97,  after  reviewing  the  history 
of  a  fraud,  which  perhaps  is  worthy  to  be  ranked  with  that 
of  the  case  at  bar,  says:  "The  present  case  furnishes  an  in- 
stance of  gross  abuse  of  trust.  Must  the  cestui  que  trust  be 
committed  to  the  domination  of  a  trustee  who  has  for  seven 
years  continued  to  violate  the  trust?  The  law  requires  of  the 
majority  the  utmost  good  faith  in  the  control  and  manage- 
ment of  the  corporation  as  to  the  minority.  It  is  of  the  es- 
sence of  this  trust  that  it  shall  be  so  managed  as  to  produce 
for  each  stockholder  the  best  possible  return  for  his  invest- 
ment. The  trustee  has  so  far  absorbed  all  returns.  What 
is  the  outlook  for  the  future?  This  court,  in  view  of  the 
past,  can  give  no  assurances.  '"^  It  can  make  no  order  that 
can  prevent  some  other  method  of  bleeding  this  corporation, 
if  it  is  allowed  to  continue.  If  Lorman  be  removed,  who 
eh  all  take  his  place?  He  has  the  absolute  power  to  deter- 
mine. Once  deposed  he  may  elect  a  dummy  to  fill  his  place? 
There  are  practically  but  three  persons  concerned.  Miner, 
Lorman,  and  Lorrissa  Carpenter,  and  she  has  for  seven  years, 
in  fraud  of  complainant's  rights,  been  paid  a  dividend  to 
secure  her  acquiescence.  Who  has  any  right  to  complain  if 
ample  and  complete  justice  is  awarded  to  Miner?  Who  shall 
be  permitted  to  stand  between  him  and  an  adequate  remedy? 
This  corporation  has  utterly  failed  of  its  purpose,  not  because 
of  matters  beyond  its  control,  but  because  of  fraudulent  mis- 
management and  misappropriation  of  its  funds.  Complain- 
ant has  a  right  to  insist  that  it  shall  not  continue  as  a  cloak 
for  a  fraud  upon  him,  and  shall  not  longer  retain  his  capital 
to  be  used  for  the  sole  advantage  of  the  owner  of  the  majority 
of  the  stock,  and  a  court  of  equity  will  not  so  far  tolerate  such 
a  manifest  violation  of  the  rules  of  natural  justice  as  to  deny 
him  the  relief  to  which  his  situation  entitles  him.  I  think  a 
court  of  equity,  under  the  circumstances  of  this  case,  in  the 
exercise  of  its  general  equity  jurisdiction,  has  the  power  to 
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■grant  to  this  complainant  ample  relief,  even  to  the  dissolu- 
tion of  the  trust  relations.  Complainant  is  therefore  entitled 
to  the  relief  prayed.  A  receiver  will  be  appointed,  and  the 
affairs  of  this  corporation  wound  up." 

In  the  Michigan  case  the  decision  went  to  the  winding  up 
-of  the  corporation;  but  in  the  case  before  ua  the  receiver  is 
only  to  bold  until  the  charges  of  fraud  are  investigated. 
The  Michigan  decision  is  an  able  discussion  of  the  powers 
of  the  court  of  equity  in  this  respect,  and  a  valuable  review 
of  decisions.  It  may  be  said  here,  as  was  said  in  the  Mich- 
igan case,  that  the  corporations  have  utterly  failed  of  their 
purpose,  not  because  of  matters  beyond  their  control,  but 
because  of  the  fraudulent  mismanagement  and  misappro- 
priation of  their  funds.  An  equal,  if  not  greater,  mis- 
management and  misappropriation  has  been  done  by  the 
officers  of  the  corporations  who  are  here  made  defendants, 
and  whose  acts  are  sought  to  be  restrained  and  set  aside,  and 
declared  null  and  void.  We  also  "®  find  the  same  general 
subject  mentioned  in  the  following  language  in  Waterman 
on  the  Law  of  Corporations,  volume  2,  section  356:  "The 
power  to  appoint  a  receiver  is  necessarily  inherent  in  a  court 
which  possesses  equitable  jurisdiction.  It  is  exercised  when 
an  estate  or  fund  is  in  existence,  and  there  is  no  competent 
person  entitled  to  hold  it;  or  the  person  so  entitled  is  in  the 
nature  of  a  trustee  and  is  misusing  or  misapplying  the  trust; 
or  the  property  is  about  to  be  removed  beyond  the  reach  of 
the  court,  and  generally  when  it  is  necessary  to  secure  rights 
and  prevent  a  failure  of  justice.  The  property  is  thus  placed 
in  the  hands  of  an  officer  of  the  law  in  order  that  it  may  be 
under  the  protecting  care  and  control  of  the  court,  and  be 
delivered  unimpaired  to  the  persons  to  whom  it  is  legally  as- 
certained to  belong":  See,  also.  Ranger  v.  Champion  etc.  Co.^ 
52  Fed.  Rep.  611;  Morawetz  on  Private  Corporations,  sec. 
642. 

Upon  questions  of  equity  and  jurisdiction,  aid  is  always 
found  in  the  records  of  the  courts  of  chancery  of  New  Jersey, 
and  from  a  decision  rendered  in  May,  1894,  by  that  learned 
oourt,  we  quote  as  follows:  "  The  power  of  this  court  to  ap- 
point a  receiver  of  a  corporation,  either  because  it  has  no 
properly  constituted  governing  body,  or  because  there  are 
8uch  dissensions  in  its  governing  body  as  to  make  it  impos- 
sible for  the  corporation  to  carry  on  its  business  with  advan- 
tage to  its  stockholders,  I  think  must  be  regarded  as  settled, 
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but  I  think  it  is  equally  well  settled  that  this  power  is  sub-' 
ject  to  certain  limitations,  namely,  it  must  always  be  exer- 
cised with  great  caution,  and  only  for  such  time,  and  to  such 
an  extent,  as  may  be  necessary  to  preserve  the  property  of 
the  corporation  and  protect  the  rights  and  interests  of  its 
€tockholders.  As  soon  as  a  lawfully  constituted  and  com* 
petent  governing  body  comes  into  existence,  whether  it  ia 
brought  into  existence  by  an  adjustment  of  the  dissensions 
or  by  the  election  of  a  new  body,  and  such  body  is  ready  to 
take  possession  of  the  property  of  the  corporation,  and  pro- 
ceed in  the  proper  discharge  of  its  duties,  the  court  must  lift 
its  hand  and  retire.  This  is  the  doctrine,  as  I  understand  it, 
which  was  laid  down  by  Vice-Chancellor  Malins  in  Feather- 
stone  V.  Cooke,  L.  R.  16  Eq.  298,  and  Auxiliary  Co.  v.  VickerSf 
L.  R.  16  Eq.  303,  and  which  was  approved  "*  by  Chancel- 
lor Runyon  in  Einstein  v.  Rosenfeld,  38  N.  J.  Eq.  309,  and 
by  Chancellor  McGill  in  Archer  v.  American  Water  Works  Co.^ 
60  N.  J.  Eq.  33":  Edison  v.  Edison  United  Phonograph  Co., 
62  N.  J.  Eq.  620. 

It  is  true,  of  course,  that  the  power  must  be  exercised  with 
great  caution,  but  we  are  of  the  opinion  that  the  most  scrupu- 
lous caution  would  not  cause  a  court  to  hesitate  in  the  matter 
wliicli  was  before  the  district  court.  Furthermore,  the  district 
court  did  not  go  any  further  in  the  appointment  than  was 
necessary  to  preserve  the  property  of  the  corporations  and  pro- 
tect the  rights  and  interests  of  its  stockholders,  as  was  stated 
in  the  New  Jersey  case. 

It  does  not  seem  necessary  to  go  further  in  this  discussion. 
The  facts  of  this  case  will  not  afford  a  precedent  in  the  future, 
for  any  imprudent  or  unauthorized  appointment  of  a  receiver 
for  corporations,  or  the  unwise  withdrawal  of  the  business  of  a 
corporation  from  the  management  of  its  duly  elected  and  law- 
fully acting  trustees.  The  case  is  a  precedent  only  as  to  its  own 
facts.  Here  the  object  of  its  existence,  and,  indeed,  the  prac- 
tical existence  itself,  of  the  corporations  are  being  totally  de- 
stroyed by  the  unlawful  (not  to  use  a  stronger  term)  acts  of 
its  managers;  and  one  object  at  least  of  the  action  in  the 
district  court  is  to  set  aside  and  prevent  such  unlawful  acts 
of  such  managers;  and  the  action  itself  is  against  such  un- 
lawfully acting  persons.  If  they  are  allowed  to  go  on  in  the 
course  which  they  are  pursuing,  the  corporations  are  to  be 
totally  wrecked,  tlieir  funds  are  to  be  embezzled,  and  their 
property  is  to  be  taken  from  them  by  a  fraudulent  conspiracy 
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of  the  managers  whose  position  is  one  of  trust  toward  the 
plaintiffs  in  the  action  in  the  district  court. 

Under  such  a  vigorous  showing  of  facts  we  believe  that  the 
decisions  of  the  courts  of  equity  uphold  the  powers  and  usages 
of  those  courts  to  interfere  by  a  receivership.  See  the  cases 
cited  in  this  opinion,  and  the  cases  referred  to  in  those  cita- 
tions. 

We  are  therefore  of  the  opinion  that  the  writ  of  certiorari 
must  be  dismissed,  and  it  is  so  ordered. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


Receivers  of  Corporations — Appointment  of. — la  the  absence  of  stat. 
ute,  a  cuurC  of  equity  may  appoint  a  receiver  where  there  is  fraud  shown  ia 
the  defendant  corporation,  and  its  funds  are  in  danger  of  being  wasted,  mis* 
applied,  or  removed  beyond  the  jurisdiction  of  the  court:  Extended  note  to 
Cortleyeu  v.  Hathaiony,  64  Am.  Dec.  485.  In  a  suit  by  a  stockholder  of  a 
corporation  to  obtain  removal  of  its  officers  and  an  accounting  and  settle- 
ment of  its  affairs,  a  judgment  rendered  in  accordance  with  the  prayer  ia 
not  deprived  of  its  effect  as  a  final  judgment  so  as  to  render  an  appeal  there- 
from ineffective,  because  the  court,  in  addition  to  the  judgment  prayed  for, 
provided  for  the  appointment  of  a  receiver  to  take  charge  of  the  property  of 
the  corporation  until  further  order,  collect  moneys,  sell  stock,  and  pay  the 
proceeds  in  accordance  with  the  judgment:  NtaU  v.  Hill,  16  Cal.  145;  76  Am. 
Dec.  508,  and  note. 


Northern  Paoifio  and  Montana  Railway  Com- 
pany V.  Forbis. 

[15  Montana,  462.] 

Eminent  Domain  —  Damages. — In  determining  the  compensation  to  be 
made  for  property  sought  to  be  taken  in  the  exercise  of  the  right  of 
eminent  domain,  the  proper  inquiry  is,  What  is  its  value  for  the  most 
advantageous  use  to  which  it  may  be  applied? 

Eminent  Domain — Damages — "Value  of  Land  for  Two  or  Mors  Uses. 
If  land  sought  to  be  taken  in  the  exercise  of  the  right  of  eminent  do- 
main can  be  used  for  two  or  more  purposes  which  do  not  interfere  with 
each  other,  and  is  valuable  for  each  purpose,  its  value  for  both  may  be 
proved,  and  the  court  cannot  compel  the  owner  to  elect  upon  which  of 
these  purposes  he  will  rely  in  seeking  to  show  damages  which  should 
be  awarded  to  him. 

Eminent  Domain — Damages. — If  land  over  which  a  railway  corporatioa 
seeks  to  acquire  a  right  of  way  is  valuable  for  mining  purposes,  the 
court,  in  determining  the  damages  to  be  awarded,  should  take  into  con- 
sideration the  fact  that  the  use  of  the  surface  for  railway  purposes  would 
be  no  more  injurious  to  the  owner  than  would  be  a  grant  of  the  lauds, 
reserving  to  himself  the  mines  therein. 


March,  1895.]   Northern  Pacific  etc.  Ry.  Co.  v.  Forbis.   693 

Proceeding  to  condemn  land  to  be  used  for  railway  pur- 
poses. A  part  of  the  land  sought  to  be  condemned  consisted 
of  a  tract  known  as  the  railroad  mining  claim.  The  defend- 
ant on  the  trial  offered  to  prove  the  value  of  the  ground  both 
for  townsite  purposes  and  as  a  mining  claim.  The  trial  court 
determined  that  the  owner  could  obtain  the  market  value  of 
the  land  based  upon  its  availability  for  the  most  valuable 
purpose  for  which  it  could  be  used,  but  could  not  recover  for 
two  purposes,  and  required  the  landowner  to  elect  which  value 
he  would  prove;  that  is,  whether  he  would  prove  as  a  town 
lot  or  as  a  mine.  Thereupon  the  appellant  involuntarily 
elected  to  prove  the  value  as  town  lots  only,  and,  not  being 
satisfied  with  the  amount  awarded  to  him,  appealed. 

William  Scallon,  for  the  appellant. 

Cullen  &  Toole,  for  the  respondent. 

***  De  Witt,  J.  The  court  below  based  its  ruling  in  the 
matter  complained  of  upon  its  view  of  the  decision  in  the 
case  of  Montana  Ry.  Co.  v.  Warren,  6  Mont.  275.  That  was 
an  action  by  the  railway  company  to  condemn  the  land  of  a 
mining  claim  for  railroad  purposes.  In  that  case  the  value 
of  the  land,  both  as  a  mine  and  as  town  lots,  was  proven. 
But  the  court  instructed  the  jury  that  the  landowner  could 
not  recover  the  value  of  the  land  for  both  purposes.  This  is 
all  that  is  said  of  the  instruction  in  the  report  of  the  case  in 
6  Montana,  page  284.  Upon  examination  of  the  record  in 
the  case  as  filed  in  this  court,  we  find  that  the  instruction 
in  this  respect  was,  in  full,  as  follows: 

*'  12.  If  the  jury  believe  from  the  evidence  that  the  use  of 
•***  the  surface  of  the  Nipper  claim  for  town  lot  purposes 
■would  prevent  its  use  for  mining  purposes  to  as  great  an  ex- 
tent as  the  construction  of  the  railway  prevents  such  use, 
and  if  they  base  their  estimate  of  damages  on  the  value  of 
€uch  surface  for  town  lots,  then  they  will  not  consider  or 
allow  any  damages  for  any  injury  or  inconvenience,  or  any 
■diminution  in  value  to  or  in  the  claim  for  mining  purposes — 
that  is  to  say,  the  jury  cannot,  if  they  find  as  above,  allow 
the  owners  damages  both  for  the  value  of  the  surface  of  town 
lots,  and  also  for  the  value  of  such  surface  for  mining  pur- 
poses." 

The  principle  announced  in  the  Warren  case  in  this  court, 
and  upon  which  the  district  court  considered  that  it  was 
properly  proceeding  in  the  case  at  bar  was  not  disturbed  on 
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the  appeal  of  that  case  to  the  United  States  supreme  court: 
Montana  Ry.  Co.  v.  Warren,  137  U.  S.  348. 

We  are  of  opinion  that  the  instruction  in  the  Warren  case, 
which  we  have  quoted  above,  is  a  correct  statement  of  th& 
law;  and,  furthermore,  that  if  this  instruction  had  been 
placed  in  the  opinion  in  that  case  in  full,  that  the  reasoning 
of  the  case  would  have  more  symmetrically  appeared,  and 
that  the  district  court,  in  the  case  at  bar,  in  ruling  upon  the 
question  of  evidence  above  described,  would  have  been  guided 
to  a  conclusion  different  from  that  which  the  learned  judge 
below  adopted.  We  are  of  opinion  that  the  decisions  hold 
that  the  landowner  may  recover  the  market  value  of  the  land 
for  its  most  valuable  purpose. 

The  United  States  supreme  court  said,  in  the  case  of  Boom 
Co.  V.  Patterson,  98  U.  S.  408,  as  follows:  "  The  inquiry  in  such 
cases  must  be,  what  is  the  property  worth  in  the  market^ 
viewed  not  merely  with  reference  to  the  uses  to  which  it  is 
at  the  time  applied,  but  with  reference  to  the  uses  to  which 
it  is  plainly  adapted;  that  is  to  say,  what  is  it  worth  from 
its   availability   for   valuable  uses.     Property  is  not  to  be 
deemed  worthless  because  the  owner  allows  it  to  go  to  waste, 
or  to  be  regarded  as  valuable  because  he  is  unable  to  put  it 
to  any  use.     Others  may  be  able  to  use  it,  and  make  it  sub- 
serve the  necessities  or  convenience  of  life.     Its  capability 
of  being  made  thus  available  gives  it  a  market  value  which 
can  be  readily  estimated.     So  many  and  varied  are  the  cir- 
cumstances *"•*  to  be  taken  into  account  in  determining  the 
value  of  property  condemned  for  public  purposes,  that  it  i& 
perhaps  impossible  to  formulate  a  rule  to  govern  its  appraise- 
ment in  all  cases.     Exceptional  circumstances  will  modify 
the  most  carefully  guarded  rule;  but,  as  a  general  thing,  we 
should  say  that  the  compensation  to  the  owner  is  to  be  esti- 
mated by  reference  to  the  uses  for  which  the  property  is  suit- 
able, having  regard  to  the  existing  business  or  wants  of  the 
community,  or  such  as  may  be  reasonably  expected  in  the 
immediate  future..  ....  The  views  we  have  expressed  as  to 

the  justness  of  considering  the  peculiar  fitness  of  the  land& 
for  particular  purposes  as  an  element  in  estimating  their 
value  find  support  in  the  several  cases  cited  by  counseL 
Thus,  in  In  the  Matter  of  Furman  Street,  17  Wend.  669,  where 
a  lot  upon  which  the  owner  had  his  residence  was  injured 
by  cutting  down  an  embankment  in  opening  a  street  in  the 
city  of  Brooklyn,  the  supreme  court  of  New  York  said  that 


March,  1895.]   Northern  Pacific  etc.  Ry.  Co.  v.  Forbis.   695 

neither  the  purpose  to  which  the  property  was  applied,  nor 
the  intention  of  the  owner  in  relation  to  its  future  enjoyment, 
was  a  matter  of  much  importance  in  determining  the  com- 
pensation to  be  made  to  him;  but  that  the  proper  inquiry 
was,  'What  is  the  value  of  the  property  for  the  most  advan- 
tageous uses  to  which  it  may  be  applied?'  In  Goodin  v. 
Cincinnati  etc.  Canal  Co.,  18  Ohio  St.  169,  98  Am.  Dec.  95, 
where  a  railroad  company  sought  to  appropriate  the  bed  of 
a  canal  for  its  track,  the  supreme  court  of  Ohio  held  that 
the  rule  of  valuation  was  what  the  interest  of  the  canal  com- 
pany was  worth,  not  for  canal  purposes,  or  for  any  other  par- 
ticular use,  but  generally  for  any  and  all  uses  for  which  it 
might  be  suitable.  And  in  Young  v.  Harrison^  17  Ga.  30, 
where  land  necessary  for  an  abutment  of  a  bridge  was  ap- 
propriated, the  supreme  court  of  Georgia  held  that  its  value 
was  not  to  be  restricted  to  its  agricultural  or  productive 
capacities,  but  that  inquiry  might  be  made  as  to  all  pur- 
poses to  which  it  could  be  applied,  having  reference  to  exist- 
ing and  prospective  wants  of  the  community.  Its  value  as 
a  bridge  site  was,  therefore,  allowed  in  the  estimate  of  com- 
pensation to  be  awarded  to  the  owner." 

It  was  said  in  the  case  of  Colorado  M.  Ry,  Co.  v.  Broxon, 
15  Col.  196,  as  follows:  "  In  arriving  at  the  value  of  the  '**'' 
property  taken,  and  the  damages,  if  any,  to  the  residue,  a 
wide  range  of  evidence  is  admissible.  It  must  be  conceded 
that  the  matters  admitted  in  evidence  on  the  trial  of  this 
case,  as  above  stated,  have  some  bearing  upon  the  compensa- 
tion and  damages  to  be  awarded  by  the  jury,  though,  with- 
out proper  instructions  from  the  court,  the  jury  might  be 
misled  by  such  evidence.  But  as  counsel  do  not  urge  in 
argument  anything  against  the  charge,  and  as,  upon  exam- 
ination the  instructions  appear  to  be  full  and  fair,  we  must 
presume  that  the  jury  did  not  draw  improper  inferences 
from  the  evidence." 

In  Lewis  on  Eminent  Domain,  section  479,  the  author, 
after  reviewing  the  topic  of  value  for  particular  uses,  closes 
the  section  with  this  language:  "The  conclusion  from  the 
authorities  and  reason  of  the  matter  seems  to  be  that  wit- 
nesses should  not  be  allowed  to  give  their  opinions  as  to  the 
value  of  property  for  a  particular  purpose,  but  should  state 
its  market  value  in  view  of  any  purpose  to  which  it  is 
adapted.  The  condition  of  the  property  and  all  its  surround- 
ings may  be  shown,  and  its  availability  for  any  particular 
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use.  If  it  has  a  peculiar  adaptation  for  certain  uses,  this 
may  be  shown,  and,  if  such  peculiar  adaptation  adds  to  its 
value,  the  owner  is  entitled  to  the  benefit  of  it.  But,  when 
all  the  facts  and  circumstances  have  been  shown,  the  ques- 
tion at  last  is,  What  is  it  worth  in  the  market?"  See,  also, 
Maynard  v.  City  of  Northampton,  157  Mass.  218;  Russell  v. 
St.  Paul  etc.  Ry.  Co.,  33  Minn.  210;  Harrison  v.  Young,  9  Ga. 
359;  Johnson  v.  Freeport  etc.  R.  R.  Co.,  Ill  111.  413;  AmoS' 
keag  Mfg.  Co.  v.  Worcester,  60  N.  H.  522;  Goodin  v.  Cincin- 
nati etc.  Co.,  18  Ohio  St.  169;  98  Am.  Dec.  95;  6  Am.  & 
Eng.  Ency.  of  Law,  569,  note  7,  and  cases;  Little  Rock  etc. 
R.  R.  Co.  V.  McGehee,  41  Ark.  202. 

Upon  the  trial  of  the  Warren  case,  testimony  as  to  value 
for  town  lot  purposes  and  for  mining  purposes  was  offered 
and  allowed  by  the  court.  With  this  condition  of  the  testi- 
mony, we  think  that  the  court  properly  stated  the  law  ap- 
plicable to  such  testimony  when  it  instructed  the  jury  that 
the  landowner  could  not  recover  the  value  of  the  ground  for 
two  uses  or  purposes,  but  we  think  that  the  court  by  this 
holding  intended  to  say,  and  that  it  was  so  understood  in  the 
case,  that  this  meant  two  incompatible  uses;  for  if  the  uses  are 
incompatible,  if  the  landowner  uses  the  land  for  one  purpose, 
he  **®  cannot  use  it  for  the  other,  nor  could  his  grantee  use 
the  land  for  both  such  incompatible  purposes,  whether  such 
grantee  is  a  railroad  company  receiving  by  operation  of  law, 
or  a  town  lot  occupant  receiving  by  the  grantor's  voluntary 
deed. 

But,  on  the  other  hand,  if  the  proposed  or  described  uses 
of  the  land  do  not  interfere  with  each  other,  it  is  apparent 
that  the  owner  or  grantee  can  use  the  land  for  both  pur- 
poses, and,  if  such  owner  or  his  grantee  can  so  use  the  land 
for  two  purposes,  there  is  a  value  for  each  purpose,  of  which 
value  the  landowner  is  deprived,  whether  his  land  is  taken 
from  him  by  condemnation,  or  granted  by  him  by  voluntary 
deed.  Such  two  compatible  uses  of  the  land  would,  there- 
fore, go  to  constitute  its  market  value,  and  it  is  conceded  that 
the  owner  may  recover  the  market  value.  We  think  that 
these  views  were  those  which  obtained  upon  the  trial  of  the 
Warren  case. 

In  the  instruction  of  the  court  to  the  jury  in  that  case  it 
was  held,  in  effect,  that  a  landowner  could  not  recover  a 
value  for  two  uses  of  the  land  if  the  one  use  excluded  the 
other.     Thus  the  court  instructed  the  jury.     The  court  did 
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not  instruct  the  jury  simply  and  baldly  that  the  land- 
owner could  recover  only  for  the  most  valuable  use,  nor  did 
the  court  instruct  the  jury  baldly  that  the  landowner  could 
not  recover  for  two  uses,  but  the  jury  was  instructed,  in 
effect,  that,  if  one  use  excluded  the  other,  the  landowner 
could  recover  for  one  only,  and  that  he  might  recover  for  the 
most  valuable  use.  By  referring  to  the  instruction  in  the 
Warren  case,  it  is  seen  that  it  holds  that,  if  the  town  lot  use 
prevented  a  mining  use  to  as  great  an  extent  as  the  railway 
use  would  prevent  the  mining  use,  then  the  landowner  could 
recover  the  value  of  one  use  only.  This  seems  to  us  logical, 
and  perfectly  in  accord  with  the  decisions  that  the  landowner 
may  recover  the  market  value  of  the  land. 

But,  in  the  case  at  bar,  the  court,  by  excluding  evidence 
as  to  value  of  the  land  for  a  mining  use,  and  by  forbidding 
the  landowner  from  proving  more  than  one  use,  decided  the 
question  a  priori  of  whether  the  town  lot  use  would,  in  fact, 
interfere  with  the  mining  use  to  as  great  an  extent  as  the 
railway  use  would  prevent  a  mining  use.  We  cannot  but 
conclude  that  this  was  a  question  of  fact  which  should  have 
been  determined  by  evidence.  The  evidence  being  intro- 
duced, the  *'*  court  should,  by  appropriate  instructions,  as 
in  the  Warren  case,  have  properly  limited  the  consideration 
of  this  evidence  by  the  jury.  The  jury  could  then,  under 
these  proper  instructions,  have  determined  whether  the  town 
lot  use  would  destroy  the  owner's  use  of  the  surface  of  the 
ground  for  mining  purposes  to  the  same  extent  as  would  the 
railway  use. 

It  must  be  remembered  throughout  this  whole  considera- 
tion, however,  that  the  railway  company  condemns  and  takes 
only  the  easement  of  the  use  of  the  surface  of  the  ground: 
Code  Civ.  Proc,  sec.  599;  and  does  not  take  the  owner's  es- 
tate in  the  minerals,  or  the  right  to  work  the  ground  for  the 
minerals,  if  he  can  do  so  by  not  interfering  with  the  railway's 
estate  in  the  easement:  Perley  v.  Chandler,  6  Mass.  453;  4 
Am.  Dec.  159;  West  Covington  v.  Freking,  8  Bush,  121;  Du~ 
buque  v.  Benson,  23  Iowa,  248;  Blake  v.  Rich,  34  N.  H.  282; 
Tucker  v.  Eldred,  6  R.  1. 404;  Woodruff  v.  Neal,  28  Conn.  165; 
Jackson  v.  Hathaway,  15  Johns.  447;  8  Am.  Dec.  263. 

Therefore,  in  considering  the  compatibility  or  noncompati- 
bility,  the  consistency  or  inconsistency,  of  the  uses  of  this 
surface  easement  for  town  lot  purpof^e?  and  mining  purposes, 
©r  for  railway  purposes  and  mining  purposes,  there  must  be 
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constantly  kept  in  mind  the  estate  which  the  condemnation 
by  the  railway  company  takes,  namely,  the  easement  of  the 
right  of  way,  which  would  be  the  same  estate,  as  far  as  the 
mines  are  concerned,  as  would  be  granted  by  the  owner  if  he 
voluntarily  deeded  to  a  town  lot  occupant,  reserving  to  him- 
self the  mines. 

It  is  perhaps  difficult  to  understand  how  the  surface  of  the 
ground  could  be  used  for  raining  purposes  if  the  easement  of 
the  riglit  of  way  to  the  railway  company  had  been  granted, 
any  better  than  such  surface  could  be  used  for  mining  pur- 
poses if  an  easement  for  town  lot  uses  had  been  granted,  but 
we  cannot  hold  otherwise  than  that  this  matter  is  a  question 
of  fact  upon  which  evidence  should  have  been  allowed,  and 
upon  which  the  jury  should  have  decided,  under  proper 
instructions,  as  we  have  above  pointed  out. 

The  judgment  is  therefore  reversed  and  the  case  is  re- 
manded for  new  trial. 

Hunt,  J.,  concurs.  __^ 

Eminent  Domain — Damagks.  —The  rate  of  valuation  is  not  what  prop- 
erty taken  in  the  exercise  of  the  right  of  eminent  domain  is  worth  for  some 
particular  purpose.  The  owner  is  to  be  compensated  for  the  deprivation  of 
some  existing  value.  It  has  been  held  iq  California,  however,  that  in  esti- 
mating the  value  of  property  taken  for  a  public  use,  the  purpose  for  which 
it  is  most  valuable  may  be  considered:  Note  to  Ramsey  v.  New  York  etc. 
Ey.  Co.,  28  Am.  St.  Rep.  608.  These  questions  are  fully  discussed  in  the 
extended  note  to  Winona  etc.  R.  R.  Co.  v.  Waldron,  88  Am.  Dec,  113-121,  and 
the  notes  to  Wabash  etc.  Ry.  Co.  v.  McDougnll,  9  Am.  St.  Rep.  547,  and 
Currie  T.  Waverly  etc.  R.  R.  Co.,  19  Am.  St.  Rep.  459. 
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Sals  o»  Property  to  be  Shipped— Title,  When  Passes. — If  a  vendor, 
when  shipping,  takes  a  bill  of  lading  in  his  own  name,  this  fact,  if  not 
rebutted  by  evidence  to  the  contrary,  is  very  strong  proof  of  the  inten- 
tion of  the  vendor  to  reserve  title  in  himself,  and  is  almost  decisive  to 
prove  his  intention  to  retain  the  jus  disponendi  of  the  property,  and  to 
prevent  a  delivery  of  it  to  the  vendee. 

Ialb — Subsequent  Loss  of  Property — Who  must  Bear.  —Where  a  oar- 
load  of  apples  is  shipped  by  the  vendor  in  good  order,  but  frozen  on  the 
road,  the  vendor  taking  a  bill  of  lading,  with  a  sight  draft  attached, 
it  will  be  presumed  that  he  retained  title  and  that  the  loss  must  be  borne 
by  him. 
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Action  to  recover  moneys  alleged  to  be  due  on  a  carload  of 
apples  sold  by  plaintiflF  to  defendant.  Defendant  denied  the 
sale  and  delivery,  and  alleged  that  the  apples  were  delivered 
to  him  to  be  sold  on  a  commission  for  the  plainti£F.  A  judg- 
ment of  nonsuit  having  been  entered  in  favor  of  the  defend- 
ant, the  plaintiff  appealed. 

Duis  &  Crouch  and  T.  H.  Carter,  for  the  appellant. 

Bickford,  Stiff  &  Hershey,  for  the  respondent. 

**'  Hunt,  J.  The  question  to  decide  is  whether  or  not, 
under  the  facts,  the  district  court  correctly  held  that  the  title 
to  the  apples,  and  the  control  over  them,  remained  in  the 
plaintiflF,  vendor,  or  passed  to  the  defendant  as  vendee. 

From  the  statement  settled  by  the  judge,  and  the  evidence 
in  the  record,  it  appears  that  about  October  31,  1891,  at  St. 
Joseph,  Missouri,  through  one  Brown,  a  broker,  acting  for 
defendant  at  Missoula,  Montana,  plaintiff  received  an  order 
for  a  carload  of  apples  of  a  designated  kind.  Brown  offered 
a  price  which  plaintiflf  accepted,  "  free  on  board  cars  at  St. 
Joseph,  Missouri,  sight  draft  with  bill  of  lading  attached.'^ 
The  apples  were  shipped  in  good  order,  but  froze  en  route. 
The  plaintiflf  took  a  bill  of  lading  for  the  consignment  in  its 
own  name,  which  bill  of  lading,  with  sight  draft  attached,  was 
sent  through  a  bank  at  Missoula,  and  presented  to  Fussy,  who 
refused  to  honor  the  draft  or  to  receive  the  apples,  because 
they  were  frozen. 

There  is  no  proof  that  defendant  ever  received  the  bill  of 
lading  taken  by  plaintiflf  at  the  time  of  the  original  ship- 
ment, or  that  the  defendant  ever  received  the  apples  as  con- 
signee, or  that  he  ever  exercised  any  control  over  them  as 
owner  thereof.  On  the  contrary,  the  testimony  showed  that 
the  carrier  notified  plaintiflf  that  it  would  sell  the  apples  for 
freight  charges,  if  plaintiflf  did  not  turn  them  over  to  Fussy 
without  the  bill  of  lading,  and  that  Fussy  refused  to  receive 
the  apples  because  they  were  frozen  in  transit,  and  were  in 
transit  too  long. 

The  motion  for  a  nonsuit  was  upon  the  ground  that  the 
evidence  failed  to  sustain  the  allegations  of  the  complaint  of 
a  sale  and  delivery  of  the  apples  by  plaintiflf  to  defendant. 

By  the  established  rules  of  commercial  law,  where  goods 
are  shipped  at  the  risk  of  the  purchaser  and  by  his  order,  or 
if  by  other  evidence  the  intention  of  the  shipper  is  made  ap- 
parent to  part  with  his  title,  the  carrier  is  held  to  be  the 
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agent  of  the  consignee,  and  not  the  agent  of  the  consignor. 
But  if  the  seller  does  not  intend  to  part  with  his  title  to  and 
control  over  the  property  when  he  makes  the  consignment, 
the  authorities  regard  the  carrier  as  the  consignor's  agent, 
and  not  the  consignee's. 

***  To  get  at  the  intention  of  the  parties  to  such  commer- 
cial transactions  the  bills  of  lading  are  resorted  to. 

If  the  vendor,  when  shipping,  takes  the  bill  of  lading  in 
his  own  name,  this  fact,  when  not  rebutted  by  evidence  to 
the  contrary,  is  very  strong  proof  of  the  intention  of  the  ven- 
dor to  reserve  title  in  himself,  and  is  almost  decisive  to  prove 
the  vendor's  intention  to  retain  the  jus  disponendi  of  the  prop- 
erty, and  to  prevent  the  delivery  of  same  to  the  vendee:  Dow» 
V.  National  Exchange  Bank,  91  U.  S.  618;  Emery  v.  Irving'i 
Nat.  Bank,  25  Ohio  St.  360;  18  Am.  Rep.  299;  Seeligson  v. 
Philbrick,  30  Fed.  Rep.  600;  Chandler  v.  Sprague,  5  Met.  306; 
38  Am.  Dec.  404,  and  note;  McCormick  v.  Joseph,  77  Ala.  236; 
Forcheimer  v.  Stewart,  65  Iowa,  594;  54  Am.  Rep.  30;  Sohn 
V.  Jervis,  101  Ind.  578;  Jones  v.  Brewer,  79  Ala,  545;  Moors  v. 
Kidder,  106  N.  Y.  32;  First  Nat.  Bank  v.  McAndrews,  5  Mont. 
325;  51  Am.  Rep.  51. 

The  plaintiff,  the  vendor  in  this  case,  dealt  with  the  bill  of 
lading  with  the  manifest  purpose  of  securing  the  payment  for 
the  apples.  And  the  defendant,  by  his  refusal  to  pay  the 
draft,  acquired  no  right  to  the  bill  of  lading,  or  to  the  goods 
which  it  represented:  Benjamin  on  Sales,  sec.  567;  Farmers* 
etc.  Nat.  Bank  v.  Logan,  74  N.  Y.  568. 

When  the  bill  of  lading  was  taken  in  the  shipper's  name 
the  presumption  arose  that  he  intended  to  retain  the  title  in 
himself.  This  presumption  must  stand  as  conclusive  until 
it  is  rebutted  by  afl&rmative  proof  on  the  plaintiflTs  part.  We 
find  nothing  in  the  testimony  to  overcome  the  presumption, 
and  considerable  to  strengthen  it. 

The  failure  of  plaintiff  to  notify  defendant  of  any  reason 
why  the  bill  of  lading  was  taken  as  it  was,  the  failure  of  defend- 
ant to  receive  a  bill  of  lading  when  the  goods  were  shipped, 
coupled  with  the  fact  that  it  was  sent  with  the  draft  for  col- 
lection, leave  no  doubt  in  our  minds  that  the  vendor  intended 
to  hold  the  title  to  the  property  until  the  defendant  paid  for 
the  same.  The  case,  therefore,  is  in  no  way  excepted  from 
the  application  of  the  general  principles  which  must  govern. 

The  judgment  is  affirmed. 

Dk  Witt,  J.,  concurs. 
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Sales. — The  Effect  of  a  Vendor  Taeino  Bill  of  Lading  in  His  Own 
Name  is  to  make  him  liable  for  the  loss  if  the  goods  are  injured  or  destroyed 
duriun;  transportation,  as  such  act  on  his  part  shows  an  intention  to  retain 
title  until  payment  of  the  purchase  price:  Extended  note  to  MeNeal  v. 
Brawn,  26  Am.  St.  Rep.  452.  453. 


State  v.  Evans. 

[16  Montana,  639.] 

FoHQERT.  —  An  Information  Charqinq  a  Forqert  bt  thb  UrrERiNa 
AND  Passing  as  True  and  Genuine  of  Certain  Paper  known  to  be 
false,  forged,  and  counterfeit,  is  sufficient  under  the  statutes,  because, 
by  them,  it  ia  one  of  the  methods  by  which  that  crime  may  be  com- 
mitted. 

Forqert. — When  a  Writing  is  Invalid  on  Its  Pace,  it  cannot  be  the 
subject  of  forgery,  because  it  has  no  tendency  to  effect  a  fraud. 

Forgery — Instrument  which  Cannot  be  the  Subject  of. — An  order 
to  pay  to  W.  L.  Evans  an  amount  specified,  and  charge  him  at  my  office, 
will  not  sustain  a  conviction  of  forgery,  because  it  is  invalid  on  its  face, 
and,  if  used  aa  genuine,  it  could  not  do  any  damage  to  the  alleged 
signer. 

Forgery.  —  A  Forged  Instrument  must  be  Onb  which,  if  genuine^ 
would  injure  another,  and  it  must  appear  from  the  indictment  that 
such  is  its  legal  character,  either  from  the  recital  or  the  description  of 
the  instrument  itself,  or,  if  that  does  not  show  it  to  be  so,  then  by  the 
averment  aliunde  which  will  show  it  to  be  of  that  character. 

Prosecution  for  forgery.  The  information  was  as  follows: 
^  That  the  above-named  W.  L.  Evans  is  guilty  of  the  crime 
of  forgery  committed  as  follows,  that  is  to  say:  That  the  said 
W.  L.  Evans,  late  of  said  county  and  state,  on  Tuesday,  the 
twenty-fifth  day  of  December,  1894,  at  the  county  of  Gallatin 
and  state  of  Montana,  then  and  there  a  certain  false,  forged, 
and  counterfeited  writing  on  paper,  of  the  tenor  following: 

"  '  BozEMAN,  December  25,  '94. 
**  •  Schumacher,  Esq.:  Please  pay  to  the  order  of  W.  L.  Evans 
the  amt.  of  twenty  dollars  ($20.00),  and  charge  to  him  at 
my  office.  Johnson  &  McCarthy.' 

did  falsely,  feloniously,  and  designedly  utter  and  pass  as 
true  and  genuine,  he,  the  said  W.  L.  Evans,  at  the  same  time 
well  knowing  the  said  writing  on  paper  to  be  false,  forged^ 
and  counterfeit,  with  intent,  then  and  there,  one  William 
Guy  to  prejudice  and  defraud."  A  motion  in  arrest  of  judg- 
ment having  been  made  upon  the  ground  that  the  informa- 
tion did  not  state  facts  sufficient  to  constitute  the  crime  of 
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forgery,  and  that  the  court  had  no  jurisdiction  granted  by 
the  court,  the  state  appealed. 

Henri  J.  Haskell,  attorney  general,  Ella  L.  Knowles^  and 
W.  L.  Halloway,  for  the  state,  appellant. 

•*•  De  Witt,  J.  This  information  is  drawn  under  a  stat- 
ute similar  to  that  which  was  in  existence  in  California  when 
the  case  of  People  v.  Ah  Woo,  28  Cal.  206,  was  decided:  See, 
also,  State  v.  HJalish,  15  Mont.  506. 

An  information  charging  forgery  by  the  uttering,  etc.,  as 
<loes  this  one,  is  proper;  for  the  uttering  is,  under  our  statute 
(Criminal  Practice  Act,  sec.  96),  one  method  by  which  forg- 
ery may  be  committed:  See  cases  last  cited.  This  question 
of  criminal  pleading  was  not  considered  in  State  v.  Hudson, 
13  Mont.  112,  the  case  being  decided  on  the  question  of  juris- 
diction only:  See  State  v.  Malish,  15  Mont.  506. 

The  ground  upon  which  the  motion  in  arrest  of  judgment 
was  granted  seems  to  be  that  the  alleged  forged  instrument 
concluded  with  the  words,  "and  charge  to  him  at  my  office. 
Johnson  &  McCarthy."  Counsel  for  the  respondent  argue 
that  this  writing  is  invalid  on  its  face,  in  that  if  it  were  used 
as  genuine,  it  could  not  do  any  damage  to  the  alleged  signers 
***  of  the  same,  namely,  Johnson  &  McCarthy,  for  the  rea- 
son that  it  requested  Schumacher  to  charge  the  twenty  dol- 
lars to  Evans,  instead  of  requesting  him  to  charge  it  to 
Johnson  &  McCarthy.  We  are  of  opinion  that  the  motion  in 
arrest  of  judgment  was  properly  granted. 

Mr.  Bishop  says,  in  his  work  on  Criminal  Law,  volume  2, 
section  506,  as  follows:  "  When  the  writing  is  invalid  on  its 
face  it  cannot  be  the  subject  of  forgery,  because  it  has  no  legal 
tendency  to  effect  a  fraud."  Section  511  of  the  same  work 
states  as  follows:  "  Therefore,  the  general  doctrine  is,  that  the 
invalidity  of  an  instrument  must  appear  on  its  face,  if  the 
defendant  would  avail  himself  of  this  defect  on  a  charge  of 
forgery.  In  still  other  words,  the  forged  instrument,  to  be 
the  foundation  for  an  indictment,  must  appear  on  its  face  to 
be  good  and  valid  for  the  purpose  for  which  it  was  created. 
It  must  be,  in  another  aspect,  such  that,  if  it  were  genuine,  it 
would  be  evidence  of  the  fact  it  sets  out." 

We  find  it  stated  in  People  v.  Tomlinson,  35  Cal.  506,  as 
follows:  "Without  much  conflict,if  any,  it  has  been  held  from 
the  outset  that  the  indictment  must  show  that  the  instrument 
in  question  can  be  made  available  in  law  to  work  the  intended 
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fraud  or  injury.  If  such  appears  to  be  the  case  on  the  face  of 
the  instrument  it  will  be  sufficient  to  set  it  out  in  the  indict- 
ment; but,  if  not,  the  extrinsic  facts,  in  view  of  wh'  )h  it  is 
claimed  that  the  instrument  is  available  for  the  fraudulent 
purpose  alleged  in  the  indictment,  must  be  averred.  If  the 
indictment  merely  seta  out  an  instrument  which  is  a  nullity 
upon  its  face,  without  any  averment  showing  how  it  can  be 
made  to  act  injuriously,  or  fraudulently,  by  reason  of  matter 
aliunde,  no  case  is  made.  This  rule  is  so  well  settled  by  the 
precedents  that  we  do  not  feel  called  upon  to  discuss  it  upon 
principle:  Rex  v.  Knight,  1  Salk.  375;  1  Ld.  Raym.  527; 
Regina  v.  Marcus,  2  Car.  &  K.  356;  People  v.  Shall,  9  Cow« 
778;  People  v.  Harrison,  8  Barb.  560;  State  v.  Briggs,  34  Vt. 
501;  Commonwealth  v.  Ray,  3  Gray,  441;  Barnum  v.  State, 
15  Ohio,  717;  45  Am.  Dec.  601;  Clarke  v.  State,  8  Ohio  St. 
630.  These  cases  establish  the  doctrine  that,  to  constitute 
forgery,  the  forged  instrument  must  be  one  which,  if  genuine, 
may  injure  another,  and  that  it  must  appear  from  the  indict- 
ment that  such  is  its  legal  character,  ***  either  from  the 
recital  or  description  of  the  instrument  itself,  or,  if  that  does 
not  show  it  to  be  so,  then  by  the  averment  of  matter  aliunde, 
which  will  show  it  to  be  of  that  character." 

We  take  the  following  from  the  remarks  of  Judge  Cowen, 
in  People  v.  Shall,  9  Cow.  778:  "  In  the  principal  case  I  have 
shown  that  the  paper  forged,  if  genuine,  would  be  a  mere 
nullity  for  any  purpose;  nor,  to  my  mind,  could  it  be  made 
good  by  any  possible  averment.  It  could  not  be  made  the 
foundation  of  liability,  like  the  letter  of  credit.  It  does  not 
come  within  any  of  the  cases  sustaining  indictments;  but  to 
me  it  appears  to  be  directly  within  the  cases  cited  holding 
that  an  instrument,  purporting  to  be  void  on  its  face,  and  not 
shown  to  be  operative  by  averment,  if  genuine,  is  not  the 
subject  of  forgery.  How  is  it  possible,  in  the  nature  of  things, 
that  it  should  be  otherwise?  'Void  things  are  as  no  things.' 
Was  it  ever  heard  of  that  the  forgery  of  a  nudum  pactum,  a 
thing  which  could  not  be  declared  on  or  enforced  in  any  way, 
is  yet  indictable?     It  is  the  forgery  of  a  shadow." 

The  following  remarks  were  made  by  the  Indiana  supreme 
court  in  Reed  v.  State,  28  Ind.  396:  "  The  certificate,  so  far  as 
it  purports  to  be  an  instrument  entitling  Allen  to  the  bounty 
claimed  therein,  was,  at  the  time  charged,  utterly  void.  There 
was  no  law  authorizing  the  giving  of  bounties  by  the  county 
commissioners:  Oliver  v.  Keightly,  24  Ind.  514;  King  v.  Course, 
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25  Ind.  202.  The  legalizing  act  was  not  passed  until  March 
3,  1865.  Every  one  is  presumed  to  know  the  law.  Officers 
acting  under  an  official  oath  are  presumed  to  do  their  duty. 
The  order  of  the  county  commissioners  referred  to  in  the 
certificate  was  void.  *  Void  things  are  no  things.'  The  in- 
dictment must  show  the  forgery  of  an  instrument  which 
appears  on  its  face  naturally  calculated  to  have  some  effect,  or, 
if  it  be  not  sufficient  for  that  purpose,  extrinsic  matter  must 
be  averred,  so  that  the  court  may  judicially  see  its  fraudu- 
lent tendency." 

The  supreme  court  of  Illinois  takes  the  same  view  when 
the  court  says,  in  the  case  of  Waterman  v.  People,  67  111.  92: 
"  The  indictment  framed  upon  this  writing  contains  not  a 
single  averment  of  any  extrinsic  matter  which  could  give  the 
instrument  forged  any  force  or  effect  beyond  what  appears 
'**  on  its  face.  No  connection  is  averred  between  the  party 
to  whom  the  writing  is  addressed  and  the  Chicago,  Rock 
Island  &  Pacific  Railroad  Company,  nor  is  it  averred  that 
the  prisoner  attempted  to  pass  the  writing  on  that  company. 
The  writing,  if  genuine,  has  no  legal  validity,  as  it  affects  no 
legal  rights.  It  is  a  mere  attempt  to  receive  courtesies  on  a 
promise,  of  no  legal  obligation,  to  reciprocate  them.  We  are 
satisfied  the  writing  in  question  is  not  a  subject  of  forgery,  and 
no  indictment  can  be  sustained  on  it,  and  no  averments  can 
aid  it." 

To  the  same  effect  see  Commonwealth  v.  Hinds,  101  Mass. 
211,  where  the  court  say:  "  If  the  fraudulent  character  of  the 
forged  instrument  is  not  manifest  on  its  face,  this  deficiency 
should  be  supplied  by  such  averments,  as  to  extrinsic  matter^ 
as  would  enable  the  court  judicially  to  see  that  it  has  such 
a  tendency.  We  find  nothing  of  the  kind  in  the  present  in- 
dictment, and  therefore  cannot  say  that  the  plea  of  guilty  is 
a  confession  of  any  crime  whatever":  See,  also,  the  learned 
note  in  22  Am.  Dec.  314.  See,  also,  Barnum  v.  State,  15 
Ohio,  717;  45  Am.  Dec.  601;  Raymond  v.  People,  2  Col.  App. 
329;  State  v.  Wheeler,  19  Minn.  98;  Abbott  v.  Rose,  62  Me.  194; 
16  Am.  Rep.  427;  2  Bishop's  New  Criminal  Law,  sec.  533. 

We  are  of  opinion  that  the  alleged  forged  instrument  set 
out  in  the  information  in  this  case  is  such  a  one  as  comes 
within  the  doctrine  of  the  decisions  quoted,  and,  as  far  as 
we  know,  generally  held.  The  instrument  in  question,  if 
genuine,  and  if  acted  upon  as  its  terms  suggest  it  might  be, 
could  do  no  possible  damage.     If  the  amount  of  twenty  dol- 
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lars  was  advanced  to  Evans  by  Schumacher  upon  this  order, 
and  if  that  amount  were  charged  to  Evans  himself,  it  would 
be  nothing  whatever  but  a  transaction  between  Schumacher 
and  Evans,  which  could  be  accomplished  between  those  two 
persons  with  as  much  ease  without  the  order  as  with  it.  The 
order,  as  it  appeared  on  its  face,  would  not  accomplish  th© 
advancing  of  the  money  by  Schumacher  to  Evans  on  the  credit 
of  Johnson  &  McCarthy.  Schumacher  would  as  readily 
have  advanced  it  without  the  order  as  with  it.  There  were 
no  extrinsic  facts  alleged  in  the  information  to  show  that  the 
instrument  was  '**  available  for  the  fraudulent  purpose 
alleged  in  the  information. 

The  order  of  the  district  court  in  arrest  of  judgment  ii 
affirmed. 

Hunt,  J.,  concurs.  

FoRGEBT.— Writings  Invalid  on  Thbib  Pack  arb  hot  Subjkots  o» 
Forgery:  State  y.  Dunn,  23  Or.  562;  37  Am.  St.  Rep.  704,  aad  note;  bat  sea 
People  V.  Munroe,  100  Oal.  664;  38  Am.  St.  Rep.  323,  and  note.  See,  also, 
the  extended  notes  to  Hendricka  v.  States  8  Am.  St.  Rep.  469,  and  Arnold  r. 
Cost,  22  Am.  Deo.  315. 

Forgery — Sufficiknot  ow  the  Indictment. — An  indictment  alleging 
that  the  accused  ottered  and  published  a  forged  check,  knowing  it  to  be 
forged,  with  intent  to  cheat  and  defrand,  ia  sufficient:  State  v.  Warren,  109 
Mo.  430;  32  Am.  St.  Rep.  681,  and  note.  See,  also,  the  notet  to  Haaldn* 
T.  Baliton,  13  Am.  St.  Rep.  381,  and  Statt  T.  Oro9$t  9  Am.  St.  Rep.  68. 
AM.  St.  Sbp.,  Vol.  XLvm.— 46 
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Berry  v,  Wilcox. 

[44  Nebraska,  82.] 

SLionoKS. — ^Residsncb  or  a  Voter  is  the  place  in  which  his  habitation  !■ 
fixed,  without  any  present  intention  of  removing  therefrom. 

Elkotioks. — One's  Residence  for  the  FaRPOSB  or  Voting  is  where  he  has 
his  established  home,  the  place  where  he  is  habitually  present,  and  to 
which,  when  he  departs,  he  intends  to  return,  and  the  fact  that  he  in- 
tends to  remove  at  a  future  time  does  not  necessarily  defeat  his  resi" 
dence  before  he  actually  does  remove. 

ELEcrioNS — Residbmcm  of  Students. — Students  at  a  collefire,  living  where 
it  is  located,  and  otherwise  qualified  to  vote,  who  support  themselves, 
and  are  emancipated  from  their  father's  families,  with  no  intention  of 
returning  to  their  former  homes,  who  seek  employment  away  from  the 
college  during  vacations,  returning  there  when  the  term  opens,  regard- 
ing that  as  their  home,  and  having  no  formed  intention  as  to  their  resi' 
dence  after  the  completion  of  their  course  of  study,  are  entitled  to  Tota 
at  the  place  where  the  college  is  located. 

Abbott,  Selleck  &  Lane,  for  the  appellant. 

Atkinson  &  Doty,  for  the  appellee. 

•*  Irvine,  C.  At  an  election  held  in  the  city  of  University 
Place,  in  Lancaster  county,  April  7,  1891,  Berry  and  Wilcox 
were  candidates  for  city  clerk.  The  whole  number  of  votes  cast 
-was  one  hundred  and  sixteen,  of  which  Wilcox  received  sixty- 
three  and  Berry  fifty-three.  Berry  instituted  this  proceeding 
"to  contest  the  election  on  the  ground  that  illegal  votes  had  been 
received  on  behalf  of  Wilcox  sufficient  to  change  the  result 
In  the  county  court  there  was  a  judgment  for  the  incumbent, 
from  which  the  contestant  appealed  to  the  district  court,  where 
a  hearing  was  had  with  the  same  result,  and  the  contestant 
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now  appeals  to  this  court.  The  parties  entered  into  a  stipu- 
lation in  regard  to  the  facts,  and  this  stipulation  constitutes 
the  only  evidence  in  the  case.  From  the  stipulation  it  ap- 
pears that  seventeen  votes  were  cast  for  Wilcox  by  students 
of  the  Wesleyan  University,  which  has  its  seat  in  University 
Place.  The  result  depends  upon  the  right  of  these  students 
to  vote,  and  their  right  depends  solely  upon  the  question  of 
their  residence  in  University  Place,  it  being  conceded  that 
they  had  all  other  qualifications  of  voters. 

The  facts  as  to  the  residence  of  these  students  appear  from 
the  stipulation  as  follows:  "That  they  had  been  attending 
Wesleyan  University  and  living  in  University  Place  from  the 
commencement  of  the  school  year,  some  time  during  the 
month  of  September,  1890;  that  their  main  **  purpose  in 
going  to  and  remaining  in  University  Place  was  to  attend 
said  university  for  the  purpose  of  obtaining  an  education; 
that  all  the  said  students  had,  previous  to  and  immediately 
preceding  the  time  they  went  to  University  Place  for  the  pur- 
pose of  attending  the  university,  resided  with  their  parents 
in  different  parts  of  the  state  of  Nebraska,  but  were  not  de- 
pendent upon  said  parents  for  their  support;  that  each  of  the 
said  students  expected  to  remain  at  said  University  Place 
during  such  time  as  their  studies  demanded  until  they  had 
coir)pleted  their  college  course;  that  none  of  the  said  students 
remained  at  said  University  Place  during  the  vacation,  but 
went  wherever  they  could  secure  employment;  that  all  of 
said  students  were  uncertain  and  undecided  as  to  their  future 
course  or  place  of  residence  upon  the  completion  of  their  col- 
lege course;  that  they  did  not  have  any  special  residence  in 
view;  that  said  students  were  all  unmarried  men  without 
any  business  relations  or  connections  at  any  other  place,  and 
that  they  were  not  engaged  in  any  other  business  than  that 
of  attending  the  university;  that  none  of  said  students  were 
under  parental  control,  and  that  they  regarded  University 
Place  as  their  home;  that  none  of  said  students  had  at  the 
time  of  voting  any  intention  of  removing  from  University 
Place  before  the  completion  of  their  studies,  and  that  when 
they  took  their  summer  vacation  they  expected  to  return  to 
the  university  upon  the  opening  of  the  term."  It  is  upon  the 
foregoing  facts  that  the  question  of  their  residence  must  be 
determined. 

Our  attention  is  called  to  chapter  26,  section  32,  of  the  Com- 
piled Statutes,  which  provides  that  the  judges  of  election  and 
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registrars  of  voters,  in  determining  the  residence  of  a  person 
offering  to  vote,  shall  be  governed  by  certain  rules  established 
in  that  section.  But  section  1  of  article  7  of  the  consti- 
tution prescribes  the  qualifications  of  voters:  *'  Every  male 
person  of  the  age  of  twenty-one  years  or  upward  belonging  to 
either  of  the  following  classes,  who  ®*  shall  have  resided  in 
the  state  six  months,  and  in  the  county,  precinct,  or  ward  for 
the  terra  provided  by  law,  shall  be  an  elector,"  etc. 

It  is  the  constitution,  then,  which  requires  residence  as  a 
qualification  for  voting,  although  the  legislature  may  fix  the 
term  of  residence  required  in  a  county,  precinct,  or  ward. 
What  constitutes  residence  within  the"  meaning  of  the  con- 
stitution is,  therefore,  a  judicial  question,  and  not  one  for  the 
legislature.  The  question  is,  what  did  the  word  "reside" 
mean  when  the  constitution  was  adopted,  not  what  the  leg- 
islature may  say  it  shall  mean.  This  is  very  clear.  The 
constitution  says  likewise  that  *'  every  male  person"  shall 
be  an  elector.  It  would  be  clearly  incompetent  for  the  legis- 
lature to  extend  this  provision  to  females  by  passing  an  act 
declaring  that,  in  determining  who  are  male  persons,  judges 
of  election  shall  consider  both  men  and  women  such.  Wo 
do  not  say  that  the  section  referred  to  has  no  force;  merely 
that  it  cannot  be  accepted  as  in  any  wise  enlarging  or  limit- 
ing the  provisions  of  the  constitution.  We  do  not  even  say 
that  the  rules  prescribed  by  that  section  are  not  correct  rules 
for  determining  the  question  of  residence;  but,  if  they  are  so, 
it  is  because  they  are  only  declaratory  of  the  previous  law, 
and  not  because  the  legislature  has  adopted  them.  Wo 
therefore  proceed  with  the  inquiry  without  any  special  refer- 
ence to  this  statute.  The  generally  accepted  definition  of 
"  residence,"  when  the  term  is  used  with  reference  to  the 
qualification  of  voters,  is  synonymous  with  "domicile" — 
"  that  place  ....  in  which  his  habitation  is  fixed,  without 
any  present  intention  of  removing  therefrom":  Story  on  Con- 
flict of  Laws,  43.  The  older  cases,  and  some  of  the  modern 
ones,  require  as  an  essential  element  the  animus  manendi, 
and  construe  this  term  as  meaning  an  intention  of  always 
remaining.  The  supreme  court  of  Iowa  mus.t  have  adopted 
this  rule  in  the  case  of  Vanderpoel  v.  O^Hanlon,  53  Iowa,  246, 
36  Am.  Rep,  216,  for  in  that  case  it  was  held  that  a  student 
at  the  state  university  was  not  a  resident  of  Iowa  City,  al- 
though he  ®®  did  not  know  what  he  would  do  after  he  grad- 
uated, and  was  not  aware  that  he  would  leave  Iowa  City^ 
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The  case  referred  to  is  one  of  the  latest  cases  in  which  this' 
extreme  view  is  taken,  and  the  opinion  cites  with  approval 
the  Opinion  of  the  Judges,  5  Met.  587,  and  Fry*8  Election  case, 
71  Pa.  St.  802;  10  Am.  Rep.  698.  The  former  case  we  shall 
refer  to  later.  Fry^s  Election  case  is  a  carefully  considered 
case,  and  its  result  was  to  hold  that  students  of  a  college 
living  where  it  is  located,  even  though  they  be  supported 
by  themselves  and  emancipated  from  their  father's  family 
with  no  intention  to  return  to  his  home,  have  not  such  resi- 
dence as  will  entitle  them  to  vote  at  the  seat  of  the  college. 
That  case  was,  however,  professedly  based  to  a  large  extent 
on  early  definitions  of  the  terms  "inhabitant"  and  "free- 
man," as  well  as  upon  the  debates  in  the  convention  which 
adopted  the  constitution;  and,  as  the  reasoning  proceeds  upon 
ancient  authorities,  the  case  should  properly  be  considered  as 
among  the  ancient  cases.  It  is  worthy  of  remark,  however, 
that  the  statement  of  facts  shows  that  the  students  came  to 
the  college  for  no  other  purpose  than  to  receive  an  education, 
and  intended  to  leave  after  graduating;  whereas,  in  the  case 
before  us  it  is  only  agreed  that  their  education  was  the  main 
purpose  of  the  students  in  coming,  and  that  they  had  no  pur- 
pose formed  as  to  their  movements  after  graduation. 

In  State  v.  Griffey,  5  Neb.  161,  it  was  held  that  persons 
who  went  to  a  military  post  in  Valley  county  for  the  purpose 
of  working  there,  but  without  the  intention  of  returning  to 
their  former  domicile,  acquired  a  residence.  And  in  Swaney 
V.  HutchinSy  13  Neb.  266,  it  was  said:  "  The  test  of  residence, 
when  a  party  removes  from  one  state  to  another,  seems  to  be, 
did  he  remove  from  his  former  residence  with  the  intention 
of  abandoning  the  same?"  In  Putnam  v.  Johnson,  10  Mass. 
488,  it  was  held  that  a  student  at  Andover,  otherwise 
qualified  and  being  emancipated  from  his  father's  family, 
was  entitled  to  vote  at  Andover.  *''  This  case  proceeded  upon 
the  ground  that  he  had  manifestly  abandoned  his  former 
domicile,  and  must  therefore  be  domiciled  at  Andover  or  no 
place.  The  old  theory  of  animus  manendi  was  perhaps  first 
combated  in  that  case,  the  court  saying:  "  In  this  new  and 
enterprising  country  it  is  doubtful  whether  one-half  of  the 
young  men  at  the  time  of  their  emancipation  fix  themselves 
in  any  town  with  an  intention  of  always  staying  there.  They 
«ettle  in  a  place  by  way  of  experiment,  to  see  whether  it  will 
«uit  thoir  views  of  business  and  advancement  in  life;  and 
with  an  intention  of  removing  to  some  more  advantageous 
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position  if  they  should  be  disappointed.  Nevertheless,  they 
have  their  home  in  their  chosen  abode  while  they  remain." 

A  very  instructive  opinion  was  given  by  the  justices  of  the 
■upreme  judicial  court  to  the  house  of  representatives  of  Mass- 
achusetts in  1843:  Opinion  of  the  Judges^  5  Met.  587;  and 
while,  of  course,  this  opinion  is  open  to  the  criticism  of  being 
merely  a  response  to  a  legislative  inquiry,  and  not  an  opin- 
ion delivered  in  the  judicial  determination  of  a  case,  still  the 
high  character  of  the  judges  who  signed  it,  as  well  as  the 
soundness  of  the  views  expressed,  entitle  it  to  great  weight. 
The  question  there  proposed  was,  "  Is  a  residence  at  a  pub- 
lic institution  in  any  town  in  this  commonwealth,  for  the  sole 
purpose  of  obtaining  an  education,  a  residence  within  the 
meaning  of  the  constitution  which  gives  a  person,  who  has 
his  means  of  support  from  another  place  either  within  or  with- 
out this  commonwealth,  a  right  to  vote,  or  subjects  him  to  the 
liability  to  pay  taxes  in  said  town?"  It  was  said  that  none 
of  the  circumstances  mentioned  constitute  a  test,  nor  are 
they  very  decisive  upon  the  question;  that  one's  residence  for 
the  purpose  of  education  would  not  give  one  the  right  to  vote 
if  he  had  a  domicile  elsewhere,  nor  would  his  connection  with 
a  public  institution  for  the  purpose  of  education  preclude  him 
from  voting,  if  his  domicile  is  there.  That  what  place  is  any 
oi.e's  domicile  is  a  question  of  fact;  that  if  a  student  have  a 
father  living,  if  ®®  he  remain  a  member  of  his  father's  fam- 
ily, if  he  return  to  pass  his  vacations,  if  he  be  maintained  by 
his  father — these  are  strong  circumstances  repelling  a  pre- 
sumption of  a  change  of  domicile.  But  if  he  be  separated 
from  his  father's  family,  not  maintained  by  him;  if  he  re- 
move to  a  college  town  and  take  up  his  abode  there  without 
intending  to  return  to  his  former  domicile,  these  are  circum- 
stances more  or  less  conclusive  to  show  the  acquisition  of  a 
domicile  in  the  town  where  the  college  is  situated.  The  same 
view  was  taken  in  Sanders  v.  Getchellf  76  Me.  158;  49  Am. 
Rep.  606. 

The  supreme  court  of  Ohio,  quoting  Story's  definition  of 
"Domicile,"  adds:  "It  is  not,  however,  necessary  that  he 
should  intend  to  remain  there  for  all  time.  If  he  lives  in 
a  place  with  the  intention  of  remaining  for  an  indefinite  pe- 
riod of  time  as  a  place  of  fixed  present  domicile,  and  not  as  a 
place  of  temporary  establishment,  or  for  mere  transient  pur- 
poses, it  is  to  all  intents  and  for  all  purposes  his  residence": 
Sturgeon  v.  Korte,  34  Ohio  St.  525. 
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In  Dale  v.  Irwin,  78  111.  170,  the  court  said:  "What  18  '» 
permanent  abode'?  Must  it  be  held  to  be  an  abode  which 
the  party  does  not  intend  to  abandon  at  any  future  time? 
This,  it  seems  to  us,  would  be  a  definition  too  stringent  for  a 
country  whose  people  and  characteristics  are  ever  on  th© 
change.  No  man  in  active  life  in  this  state  can  say,  wher- 
ever he  may  be  placed,  this  is  and  ever  shall  be  my  perma- 
nent abode.  It  would  be  safe  to  say  a  permanent  abode,  in  the 
sense  of  the  statute,  means  nothing  more  than  a  domicile,  a 
home,  which  the  party  is  at  liberty  to  leave,  as  interest  or  whim 
may  dictate,  but  without  any  present  intention  to  change  it." 

These  authorities,  we  think,  present  the  law  in  its  true, 
aspect.  The  fact  that  one  is  a  student  in  a  university  does' 
not  of  itself  entitle  him  to  vote  where  the  university  is  sit- 
uated, nor  does  it  prevent  his  voting  there.  He  resides 
where  he  has  his  established  home,  the  place  where  he  is 
habitually  present,  and  to  which,  when  he  departs,  he  intends 
*•  to  return.  The  fact  that  he  may  at  a  future  time  intend 
to  remove  will  not  necessarily  defeat  his  residence  before  he 
actually  does  remove.  It  is  not  necessary  that  he  should  have 
the  intention  of  always  remaining,  but  there  must  coexist 
the  fact  and  the  intention  of  making  it  his  present  abiding 
place,  and  there  must  be  no  intention  of  presently  removing. 
Now,  in  the  case  before  us,  these  students  came  to  University 
Place,  their  main  purpose  being  to  attend  the  university^ 
They  were  emancipated  from  their  parents,  apparently  with 
no  intention  of  returning  to  the  home  of  their  parents;  they 
regarded  University  Place  as  their  home,  leaving  it  during 
vacation  and  going  wherever  they  could  obtain  employment, 
with  the  intention  of  returning  to  University  Place  at  the  close 
of  the  vacation.  They  were  uncertain  as  to  their  course  uporv 
graduation,  and  therefore  had  no  particular  future  residence 
in  view.  There  can  be  no  doubt  that  they  had  lost  their  resi- 
dence at  the  homes  of  their  parents,  and  they  were  men  with- 
out a  country,  if  they  had  not  acquired  one  in  University- 
Place.  We  think  the  county  and  district  courts  reached  the 
correct  conclusion  on  these  facts  in  holding  that  these  stu» 
dents  had  acquired  a  residence  in  University  Place. 

Judgment  aflSrmed. 


Residence,  What  and  Where  is,  and  how  Lost  or  Changed — Dejir 
nitions. — la  almost  all  cases,  outside  of  attachment  statutes,  the  word» 
"residence,"  "inhabitancy."  "citizenship,"  and  "domicile"  are  convert- 
ible, synonymous  terms.     For  the  purposes  of  this  note,  as  indicated  in  th« 
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headline  above,  they  may  be  used  interchangeably.  The  diff«  rence  in  mean- 
ing between  the  words  "  residence"  and  "  domicile,"  when  applied  to  attach- 
ment  laws  and  bankruptcy  statutes,  is  pointed  out  in  notes  to  Frott  v.  Brisbm, 
82  Am.  Dec.  427-429,  and  Ringgold  v.  Barley,  59  Am.  Dec.  111-115,  and  con- 
sists in  the  fact  that  within  the  meaning  of  such  laws  "  domicile"  and  "  resi- 
dence" are  not  convertible  terms,  for  domicile  may  be  in  one  place,  and  resi- 
dence for  the  time  being  in  another.  In  other  words,  a  person  domiciled 
abroad  may  be  a  resident,  while  a  person  domiciled  in  the  state  may  be  a 
nonresident.  In  this  sense,  domicile  has  a  broader  meaning  than  residence. 
It  includes  residence,  but  actual  residence  is  not  indispensable,  to  retain  a 
domicile  once  acquired.  The  latter  is  retained  by  the  mere  intention  not 
to  change  it.  Residence,  in  attachment  laws  generally,  implies  an  estab- 
lished abode,  fixed  permanently  for  a  time  for  business  or  other  purposes, 
although  there  may  be  an  intent  existing  all  of  the  time  to  return  in  future 
to  the  original  domicile:  Frost  v.  Brisbm,  19  Wend.  11;  32  Am.  Dec.  423,  note 
427;  Krone  v.  Cooper,  43  Ark.  547;  Alston  v.  Newcomer,  42  Miss.  18G;  Long 
V.  jRyun,  30  Gratt.  718;  Foster  v.  Hall,  4  Humph.  345.  In  almost  all  other 
cases  the  word  "residence"  is  synonymous  with  "inhabitancy"  or  "domi- 
cile," in  legal  phraseology:  De  Meli  v.  De  Meli,  120  N.  Y.  485;  17  Am.  St. 
Rep.  652;  Langdon  v.  Doud,  6  Allen,  423;  83  Am.  Dec.  641;  People  w.  Piatt, 
117  N.  Y.  159;  Sturgeon  v.  Korte,  34  Ohio  St.  525;  Slate  v.  Aldrich,  14  R.  I. 
171;  Wood  V.  Boeder,  45  Neb.  311;  Abington  v.  North  BridyewaUr,  23 
Pick.  170;  State  v.  Ross,  23  N.  J.  L.  528;  Moore  v.  Wilkins,  10  N.  H.  456; 
Church  V.  Crossman,  49  Iowa,  447.  Note  to  Frost  v.  Brisbin,  32  Am.  Dec. 
428,  and  Ringgold  v.  Barley,  59  Am.  Dec.  112.  In  regard  to  questions  of 
citizenship,  the  disposition  of  property  after  death,  and  of  like  purposes, 
every  person  must  have  a  permanent  residence  or  domicile,  and  for  these 
purposes  he  can  have  but  one  domicile:  Oilman  v.  Oilman,  52  Me.  165;  83 
Am.  Dec.  502;  Abington  v.  North  Bridgewater,  23  Pick.  170;  Thomdike  v. 
Boston,  1  Met.  242.  In  a  strict  legal  sense  a  person's  domicile  or  perma- 
nent residence  may  be  defined  to  be  that  place  where  he  has  his  true,  fixed, 
permanent  home  and  principal  establishment,  and  to  which,  whenever  he 
is  absent,  he  has  the  intention  of  returning.  Two  things  must  concur  to 
make  a  man  a  resident,  and  to  also  make  the  place  his  domicile,  namely, 
actual  residence  and  an  intention  to  make  the  place  his  home,  and  if  such 
intent  exists  the  residence  may  be  long  or  short,  according  to  the  circum- 
stances: Hairston  v.  Hairston,  27  Miss.  704;  61  Am.  Dec.  530;  Price  v. 
Price,  156  Pa.  St.  617;  Wood  v.  Boeder,  45  Neb.  311;  WiWraham  v.  Ludlow, 
99  Mass.  687;  Lyman  v.  Fiske,  17  Pick.  231;  28  Am.  Dec.  293;  Pearce  r. 
Slate,  1  Sneed,  63;  60  Am.  Dec.  135;  Broum  v.  Ashbougfi,  40  How.  Pr.  260; 
Hart  v.  Lindsey,  17  N.  H.  235;  43  Am.  Dec.  597;  Mclntyre  v.  Chappell,  4 
Tex.  187;  Henrietta  Township  v.  Oxford  Township,  2  Ohio  St  32;  McKowen 
V.  McQuire,  15  La.  Ann.  637. 

In  those  cases  where  domicile  and  residence  are  used  synonymously,  it  is 
necessary  that  a  person  reside  in  a  place  with  an  intention  to  make  it  his 
kome,  in  order  to  constitute  it  his  domicile.  Residing  and  engaging  in  busi- 
ness in  a  particular  place  do  not  of  themselves  make  that  the  domicile  of 
the  person.  In  order  to  have  that  effect  there  must,  in  addition,  be  a 
mental  determination  and  actual  intent  of  making  a  home  there:  Viles  ▼. 
Waltham,  157  Mass.  542;  34  Am.  St.  Rep.  311;  Oilman  v.  Oilman,  52  Me. 
165;  83  Am.  Deo.  502;  Hairston  v.  Hairston,  27  Miss.  704;  61  Am.  Dec.  630; 
Hart  V.  Lindsey,  17  N.  H.  235;  43  Am.  Deo.  597;  StaU  V.  Dayton,  TJ  Mo. 
878;  McLean  v.  Janin,  45  La.  Ann.  664. 
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If  a  married  man  has  two  places  of  residence  at  different  times  of  the 
year,  that  is  deemed  his  domicile  which  he  selects  or  describes  or  deems  to 
be  his  home,  or  which  appears  to  be  the  center  of  his  affairs,  or  where  he 
votes  or  exercises  the  rights  and  duties  of  a  citizen:  Chariton  County  v. 
Moberly,  59  Mo.  238;  Hairaton  r.  Hairston,  27  Miss.  704;  61  Am.  Dec.  530. 
Wherever  a  man  lives  permanently  is  presumed  to  be  his  residence  or  domi- 
cile: Shepard  v.  Wright,  113  N.  Y.  582.  The  domicile  or  residence  of  a 
person  of  full  age,  and  under  no  disability,  is  deemed  to  be  the  place  where 
his  family  permanently  resides:  Daniel  r.  Sullivan,  46  Ga,  277;  Pearce  v. 
State,  1  Sneed,  63;  60  Am.  Dec.  135. 

"Judicial  citizenship  or  that  species  of  citizenship  intended  by  the  con- 
stitution and  laws  of  Congress,  in  reference  to  the  jurisdiction  of  the  courts 
of  the  United  States,  is  nothing  more  or  less  than  residence  or  domicile  in 
a  particular  state,  the  person  claiming  to  be  a  citizen  of  such  state  being  at 
the  same  time  a  citizen  of  the  United  States.  This  domicile  may  be  changed 
from  one  state  to  another,  if  the  removal  be  bona  fide,  and  with  inteation  to 
abandon  his  residence  and  to  fix  it  permanently  in  the  state  to  which  he 
removes":  Sead  v.  Bertrand,  4  Wash.  C.  C.  514. 

It  is  a  rule  of  universal  application,  that  for  all  purposes  a  person  must 
have  a  residence  or  domicile  somewhere;  that  he  can  have  but  one,  and  that 
the  residence  or  domicile  of  origin,  or  the  one  once  acquired,  continues  to 
exist  until  another  is  acquired  elsewhere:  Ayer  v.  Weeks,  65  N.  H.248;  23  Am. 
St.  Rep.  37;  Oilman  v.  Oilman,  52  Me.  165;  83  Am.  Dec.  502;  Firth  v.  Firth, 
60  N.  J.  Eq.  137;  Clark  v.  Likens,  26  N.  J.  L.  207;  Ringgold  v.  Barley,  5  Md. 
186;  59  Am.  Dec.  107,  and  extended  note;  Thwndike  v.  Boston,  1  Met.  242; 
Jennison  v.  Hapgood,  10  Pick.  77;  Littlefield  v.  Brooks,  50  Me.  475;  De  Meli 
V.  De  Meli,  120  N.  Y.  485;  17  Am.  St.  Rep.  652;  Bradley  ads.  Lowry,  I  Spear 
Eq.  1;  39  Am.  Dec.  142;  Shepherd  v.  Cassiday,  20  Tex.  24;  70  Am.  Dec. 
372;  Kellogg  v.  Supervisors,  42  Wis.  97. 

While  in  transit,  and  until  the  new  residence  is  acquired,  the  old  domicile 
remains:  Littlejield  v.  Brooks,  50  Me.  475;  Bradley  v.  Lowry,  1  Spear  Eq. 
1;  39  Am.  Dec.  142.  Residence  once  acquired  and  established  continues 
until  proved  to  have  been  lost  or  changed.  The  burden  of  proving  the  loss 
or  change  is  on  the  party  asserting  it:  Starke  v.  Scott,  78  Va.  180;  Price  v. 
Price,  156  Pa.  St.  617;  Desmare  v.  United  States,  93  U.  S.  605;  Moffett  y. 
Hill,  131  111.  239. 

Residence  is  Changed  from  one  place  to  another,  or  one  state  to  an- 
other, only  by  the  abandonment  by  a  person  of  his  first  place  of  domicile 
with  the  intention  not  to  return,  and  by  taking  up  his  residence  in  another 
place  With  the  intention  of  permanently  residing  in  that  place.  In  other 
words,  to  effect  a  change  of  residence  or  domicile,  there  must  be  an  actual 
abandonment  of  the  first  domicile,  coupled  with  an  intention  not  to  return 
to  it,  and  there  must  be  a  new  domicile  acquired  by  actual  residence  in  an- 
other place  or  jurisdiction,  with  the  intention  of  making  the  last-acquired 
residence  a  permanent  home:  People  v,  Connell,  28  111.  App.  285;  Bradley 
ads.  Lowi-y,  1  Spear  Eq.  1;  39  Am.  Dec.  142;  Anderson  v.  Anderson,  42  Vt. 
350;  1  Am.  Rep.  334;  De  Meli  v.  De  Meli,  67  How.  Pr.  20;  State  v.  Casinova, 
1  Tex.  402;  Hyman  v.  Schlenker,  44  La.  Ann.  108;  AIoffHt  v.  Hill,  131  III. 
239;  Mead  r.  Boxborough,  11  Cush.  362;  Ringgold  v.  Barley,  5  Md.  18G;  59 
Am.  Dec.  107,  and  note;  Jennison  v.  Hapgood,  10  Pick.  77;  Wilhrahain  v. 
Ludlow,  99  Mass.  587;  Hayes  v.  Hayes,  74  III.  312;  Wood  v.  Boeder,  45  Neb. 
311. 
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•'Domicile"  ia  nied  aa  synonymous  with  " legal  residence"  or  "home." 
The  intent  of  the  party  whose  domicile  is  in  question  has  great  weight  in  de- 
termining its  place,  but,  when  once  established,  it  cannot  be  changed  but  by 
intent,  coupled  with  acts  verifying  the  intent;  for  the  domicile  of  a  party  ia 
any  particular  locality  ia  acquired  only  by  a  union  of  intent  and  of  pres- 
ence: Hart  V.  Born,  4  Kan.  232;  Stockton  v.  Staples,  66  Me.  197;  Hayes  v. 
Hayes,  74  III.  312;  Viles  v.  Waltham,  157  Mass.  542;  34  Am.  St.  Rep.  311, 
and  cases  cited  in  note  314;  Hartford  v.  Champion,  58  Conn.  268;  Reed's 
Appeal,  71  Pa,  St.  378;  MoffeU  v.  Hill,  131  111.  239;  Oilman  r.  OUman,  52 
Me.  165;  83  Am.  Dec.  502. 

Alere  intention  to  change  one's  residence  does  not  effect  that  change. 
Coupled  with  such  intention  there  must  be  acts  done,  one  of  which  must  be 
that  of  living  for  some  period  of  time  in  the  plaite  of  intended  residence.  Im 
other  words,  the  domicile  is  not  affected  nor  changed  by  forming  an  inten- 
tion to  remove,  unless  such  intention  is  carried  into  effect:  Wood  v.  Boeder, 
45  Neb.  311;  Penfield  v.  Chesapeake  etc  R.  R.  Co.,  29  Fed,  Rep.  494;  Carey's 
Appeal,  75  Pa.  St  201;  Hallmvell  v.  Saco,  5  Greeul.  143;  Ringgold  v.  Barley, 
6  Md.  186;  59  Am.  Dec.  107;  Jennifon  y.  Hapgood,  10  Pick.  77;  Smith  t. 
Croom,  7  Fla.  81;  Slate  v.  Hallett,  8  Ala.  159. 

An  intention  to  abandon  a  place  as  the  residence  and  domicile  and  actual 
residence  at  another  place,  if  not  accompanied  with  an  iutention  of  remain- 
ing there  permanently,  or  at  least  for  an  indefinite  time,  does  not  produce 
a  change  of  domicile:  Jennison  v.  Hapgood,  10  Pick.  77;  Smith  v,  Croom,  7 
Fla.  81;  Ringgold  v.  Barley,  5  Md.  186;  59  Am.  Dec.  107.  But  if  a  person 
actually  removes  to  another  place  with  an  intention  of  remaining  there  for 
an  indefinite  time,  and  as  a  place  of  present  domicile,  it  becomes  his  place 
of  residence  or  domicile,  notwithstanding  he  may  have  a  floating  iutention 
to  return  to  his  old  residence  at  some  future  time:  State  v.  Casinova,  1  Tex. 
402;  Anderson  r.  Anderson,  42  Vt.  350;  1  Am.  Rep.  334;  Ringgold  v.  Barley, 
6  Md.  186;  59  Am.  Dec.  107;  Holmes  v.  Greene,  7  Gray,  299;  Harris  v.  Firth, 
4  Cranch  C.  C.  710. 

After  a  person  has  abandoned  his  residence  of  origin,  his  residence  is  to 
be  considered  as  in  that  place  where  he  has  voluntarily  fixed  hia  habita- 
tion, not  for  mere  temporary  and  special  purposes,  but  with  a  present  in- 
tention of  maUing  it  his  home,  unless  or  until  something  which  is  uncertain 
or  unexpected  shall  happen  to  induce  him  to  adopt  some  other  permanent 
home:  Firth  v.  Firth,  50  N.  J.  Eq.  137. 

The  shortest  absence,  if  intended  as  an  abandonment  of  residence,  is  suf- 
ficient, although  the  party  may  soon  afterward  change  his  intention;  but  an 
extended  absence,  intended  all  the  time  to  be  temporary  for  a  temporary 
purpose,  followed  by  a  resumption  of  the  former  residence,  is  not  an  aban- 
donment: Ki-eitz  V.  Behrensmeyer,  125  III.  141;  8  Am.  St.  Rep.  349. 

If,  while  absent  from  his  place  of  residence,  a  person  forms  an  intention 
to  abandon  it,  his  residence  there  then  as  effectually  ceases  as  if  he  had  in- 
tended not  to  return  when  he  left:  Hampden  v.  Levant,  59  Me.  557. 

If  an  inhabitant  of  one  place  removes  to  another,  not  intending  to  remain 
there  permanently,  but  with  an  intention  of  not  returning  to  his  former 
home,  and  does  not  so  return,  he  loses  his  residence  in  his  former  hornet 
Mead  v.  Boxborough,  11  Cush.  3o2.  A  person  residing  in  a  place  with  the 
purpose  of  there  remaining  for  an  indefinite  time,  and  without  retaining 
and  keeping  up  any  intention  to  return  to  his  former  home  or  domicile,  lias 
Ilia  residence  in  the  plane  where  he  actually  resides:  WilbraJuim  v.  Ludlow^ 
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99  Mass.  587;  Will  of  Olson,  63  Iowa,  147;  Wilton  r.  Falmouth,  15  Me.  479; 
Qraham  v.  Trimmer,  6  Kan.  141. 

An  absence  from  his  residence  for  months,  or  even  years,  on  business  or 
pleasure,  if  all  the  while  the  party  intended  to  be  absent  merely  for  a  tem< 
porary  purpose,  to  be  followed  by  a  resumption  of  the  former  residence,  is 
not  an  abandonment  of  or  change  in  residence:  Moffett  v.  Hill,  131  111.  239; 
Tullos  V.  Lane,  45  La.  Ann.  333;  Lincoln  v.  Hapgood,  11  Mass.  350;  Boyd 
T.  Beck,  29  Ala.  703;  Walker  v.  Walker,  1  Mo.  App.  404;  Kellar  v.  Bairdj 
6  Heisk.  39;  Cambridge  v.  Charlestown,  13  Mass.  501;  Brewer  v.  Linnaeus, 
36  Me.  428;  Bradley  v.  Fraser,  54  Iowa,  289;  Preston  v.  Culbertson,  58  Cal. 
198;  Bisewick  v.  Davis,  19  Md.  82;  Love  v.  Chei~ry,  24  Iowa,  204;  State  v. 
Judge,  13  Ala.  805;  Williams  v.  Roxhicry,  12  Gray,  21.  Thus,  a  minister 
of  the  gospel  who  joins  the  conference  of  his  church,  and  is  sent  to  a  sta- 
tion or  mission  in  another  country,  does  not  thereby  forfeit  hia  domicile  or 
residence  already  acquired,  nor  acquire  a  new  residence  in  the  country  to 
which  he  is  sent:  Allgood  v.  Williams,  92  Ala.  551.  The  same  rule  applies 
to  a  person  who  is  appointed  a  United  States  consul  to  a  foreign  country 
■while  he  is  a  resident  of  one  of  the  states:  Wheat  v.  Smith,  50  Ark.  267. 
A  sojourn  or  visit  iu  a  foreign  country,  no  matter  how  long  continued, 
without  any  intention  of  remaining  there  permanently,  does  not  operate  to 
occasion  a  change  of  residence:  OravilUon  r,  Richards,  13  La.  293;  33 
Am.  Dec.  563;  Sears  v.  Boston,  1  Met.  250. 

Mere  doubt,  or  even  very  strong  doubt,  of  an  intention  to  return,  does 
not  affect  the  place  of  residence  in  such  case:  White  v.  Brown,  1  Wall.  Jr. 
217. 

A  Person  may  Change  His  Residence  from  One  State  to  Another  if  the  re- 
moval is  bona  tide,  and  with  intention  to  abandon  his  former  residence, 
and  to  fix  it  permanently  in  the  state  to  which  he  removes.  But,  if  the 
removal  is  for  a  temporary  purpose,  and  with  an  intention  to  return  to 
bis  former  state  of  residence  after  that  is  accomplished,  he  is  considered 
as  a  mere  sojourner  in  the  place  of  his  temporary  residence,  and  still  a 
resident  of  the  state  from  which  he  departed:  Read  v.  Bertrand,  4  Wash. 
C.  C.  514;  Carter  v.  Putnam,  141  111.  133. 

To  effect  a  change  of  residence  from  one  state  to  another,  there  must  be 
an  actual  removal,  an  actual  change  of  domicile,  with  a  bona  fide  intention 
of  abandoning  the  former  place  of  residence,  and  establishing  a  new  one; 
and  the  acts  of  the  party  must  correspond  with  such  purpose:  Kemna  v. 
Brockhatts,  10  Biss.  128.  But  when  such  act  and  intent  concur  the  party 
acquires  a  new  residence,  and  it  is  immaterial  that  the  purpose  was  to  avoid 
or  escape  arrest  under  a  criminal  charge  in  the  state  from  which  the  party 
removed:  Young  v.  Pollak,  85  Ala.  439.  This  intention  of  the  party  to  make 
the  state  he  removes  to  the  place  of  his  permanent  residence  is  to  be  gath- 
ered from  his  conduct,  his  declarations,  and  from  a  variety  of  other  cir- 
cumstances, of  all  of  which  the  jury  are  the  judges:  Read  v.  Bertrand,  4 
Wash.  0.  C.  514;  Bradley  Ada.  Lowry,,  1  Spoar  Eq.  1;  39  Am.  Dec.  142; 
Chicago  etc.  Rij.  Co.  v.  Ohle,,in  U.  S.  123.  If  a  citizen  of  one  state  iu  good 
faith  gives  up  his  residence  there,  goes  to  another  state,  and  takes  up  a 
permanent  residence  therein,  he  loses  his  former  citizenship,  and  acquire* 
citizenship  in  the  new  domicile:  Chicago  etc.  Ry.  Co.  v.  Ohle,  117  U.  S.  123. 

Whether  a  man  has  changed  his  residence  from  one  state  to  another,  so 
as  to  have  become  a  citizen  of  the  latter,  must  depend  very  largely  upou 
his  intention.  The  mere  fact  of  a  prolonged  absence  from  one  state,  and 
ooQtinued  residence  in  anotlier  while  attending  to  business  or  pleasure^ 
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is  not  !n  Itself  enough  to  constitute  a  change  of  citizenship.  It  must  ap* 
pear  that  the  person  has  left  the  former  state  with  the  intention  of  resign- 
ing his  citizenship  there.  The  fact  that  a  man  continues  to  vote  in  th« 
state  from  which  he  came,  and  owns  a  farm  there,  tends  to  show  that  he 
is  a  citizen  thereof:  Woodworth  v.  St.  Paul  etc  Ry.  Co.,  5  McCrary,  574. 
Thus,  a  husband  may  go  to  another  state  in  quest  of  health  for  his  wife, 
and  remain  a  considerable  time  withont  losing  his  residence  in  the  state 
from  which  he  departed:  People  ▼.  Connell,  28  111.  App.  285.  A  person 
after  a  considerable  absence  from  the  state,  and  after  losing  his  residence 
there,  may  return  to  his  former  place  of  abode,  and  acquire  a  domicile 
there  again  if  he  inteods  to  make  it  his  future  home,  though  on  his  return 
he  may  have  left  some  of  his  goods  in  the  state  from  which  he  returned 
for  some  months,  as  well  as  an  unexpired  term  in  land  leased  by  him  there: 
Behrensmeyer  v.  Kreitz,  135  111.  591.  An  absence  of  five  years  from  the 
state  does  not  change  the  residence  of  the  party  if  he  leaves  home  merely 
to  seek  temporary  employment:  Knox  v.  Waldoborough,  3  Greenl.  455.  And 
a  resident  of  one  state  does  not  acquire  a  residence  in  another  merely  by 
going  there  to  seek  employment,  with  the  intention  of  residing  there  only 
if  he  finds  it:  Rota  v.  Boss,  103  Mass.  675.  A  party  who  leaves  the  state 
without  any  settled  intention  of  acquiring  a  residence  elsewhere,  but  only 
with  a  conditional  intention  of  so  doing,  does  not  lose  his  former  residence 
so  long  as  that  intention  remains  conditional:  Wilkins  v.  Marshall,  80  111. 
74.  And,  although  he  may  intend  never  to  return,  he  does  not  lose  his 
former  residence  nntil  he  acquires  another  in  some  other  place:  Ayer  r. 
Weeks,  65  N.  H.  248;  23  Am.  St.  Rep.  37. 

To  constitnte  a  change  of  residence,  the  intention  of  remaining  in  the  new 
one  must  appear,  and  a  visit  to  another  county  pending  a  removal  from  the 
state,  with  intent  not  to  return,  does  not  constitute  the  party  a  resident  of 
the  county  in  which  he  is  visiting:  Church  v.  Crossman,  49  Iowa,  444. 

If  a  person  abandons  his  residence  in  one  state  with  the  intention  of  re- 
moving to  another  state,  and  on  his  way  he  and  bis  family  make  a  temporary 
visit  at  a  point  not  within  either  state,  this  does  not  gain  a  residence  for 
him  in  the  place  of  temporary  sojourn.  But  if  the  person  so  intending  to 
change  his  place  of  residence  reaches  his  destination  in  the  other  state,  with 
the  intention  of  residing  there  permanently,  then  he  becomes  a  resident  and 
inhabitant  of  that  state:  Behrensmeyer  V.  Kreitz,  135  111.  591-594.  It  has 
been  decided  that  one  who  leaves  the  state  with  the  intention  of  never  re- 
turning, and  of  taking  up  his  abode  in  another  state,  thereby  loses  his  resi- 
dence, even  before  he  has  reached  and  established  a  new  domicile:  Brigg$ 
T.  Rochester,  16  Gray,  337. 

If  a  person  abandons  his  residence  in  one  state,  with  no  intention  of  re- 
turning thereto,  but  with  an  intention  of  making  his  home  at  a  fixed  place 
in  another  state,  the  latter  state  becomes  his  permanent  residence  or  domi- 
cile, although,  upon  reaching  his  intended  home,  he  immediately  goes  with 
his  family  to  visit  a  neighbor  in  the  former  state,  sickens  and  dies  there, 
without  returning  to  live  at  his  new  home:  White  v.  Tennant,  31  W.  Va. 
790;  13  Am.  St.  Kep.  89G.  If  a  person  abandons  his  domicile  for  the  pur- 
pose  of  traveling  to  regain  his  health,  and  dies  during  his  travels,  without 
acquiring  any  permanent  abode  or  residence  at  any  other  place,  he  does  not 
thereby  lose  his  former  domicile,  although  he  may  have  had  no  expectation 
of  returning  to  it  (Still  v.  Woodville,  38  Miss.  646),  and  intended  to  acquire 
a  new  residence:  Smith  r.  Croom^  7  Fla.  81.  But  if  he  locates  at  a  certain 
place  intending  to  remain  there  an  indefinite  time,  and  there  marries  and 
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resides  until  his  death,  hii  domicile  ia  the  place  where  be  dies:    WiU  0/ 
Olson,  63  Iowa,  145. 

Rtaidence  of  Studenta  and  Others. — The  rnle  is  well  settled,  in  accordance 
with  the  doctrine  maintained  in  the  principal  case,  that  a  student  who  goes 
to  a  college  town  with  the  intention  of  remaining  there  simply  as  a  student, 
and  only  until  his  education  is  completed,  and  who  does  not  change  hi» 
intention,  does  not  acquire  a  residence  there,  but  retains  the  domicile  of 
his  origin;  but  when  the  intention  is  formed  at  any  time  to  make  such  town 
his  domicile  in  good  faith,  and  to  the  exclusion  of  all  other  places,  he  then 
becomes  a  resident  and  citizen,  and,  being  otherwise  qualified,  is  entitled 
to  vote  there,  although  he  intends  to  make  such  town  his  home  only  for  an 
indefinite  period  after  the  completion,  or  independent  of  his  term  as  a  stu- 
dent. He  must,  however,  in  order  to  gain  a  residence  in  such  town,  have  no 
other  home  to  go  to  in  case  of  sickness  or  infliction  of  any  kind,  and  he  must 
intend  to  make  that  town  his  home,  at  least  for  an  indefinite  time,  without 
present  intention  of  changing  it:  Pedigo  v.  Orimes,  113  Ind.  148;  Vanderpoet 
T.  O'Hanlon,  53  Iowa,  246;  36  Am.  Rep.  216;  Dale  v.  Irwin,  78  111.  170; 
Oranby  ▼.  Amherst,  7  Mass.  1;  Sanders  v.  Oetchell,  76  Me.  158;  49  Am. 
Kep.  606;  Matter  of  Goodman,  146  N.  Y.  284;  Matter  ofQarvey,  147  N.  Y. 
117. 

If  a  soldier,  at  the  time  of  bis  admission  as  an  inmate  of  a  soldier's  home^ 
has  a  legal  residence  in  a  place  other  than  that  in  which  the  home  is  situated, 
he  does  not  necessarily  lose  such  residence  while  he  remains  such  inmate, 
nor  does  he  acquire  a  new  residence  in  the  home,  unless  it  is  his  intention  to 
abandon  his  former  residence  and  remain  permanently  in  the  home:  WoU 
€Ott  V.  Holcomb,  97  Mich.  361;  Silvey  v.  Lindsay,  107  N.  Y.  55.  If,  however, 
he  abandons  his  former  residence  and  becomes  an  inmate  of  such  soldier's 
home,  with  an  intention  to  make  that  his  future  place  of  residence,  and  then 
remains  with  such  intention,  he  thereby  gains  a  residence  where  the  home, 
is  situated:  Stewart  v.  Kyser,  105  Cal.  459.  The  same  rules  govern  the  in- 
mates of  county  infirmaries:  Sturgeon  v.  Korte,  34  Ohio  St.  525. 

A  person  committed  to  prison  cannot  gain  a  residence  where  the  prison 
is  situated.  He  retains  his  residence  at  his  abode  or  home  before  his  com- 
mitment. A  residence  can  only  be  acquired  by  voluntary  choice,  or  by 
right:  People  v.  Cady,  143  N.  Y.  100.  Removal  to  an  insane  asylum  doea 
not  change  nor  destroy  the  former  residence  of  the  party  confined:  Clark  r» 
WliUaker,  18  Conn.  £43;  46  Am.  Dec.  337. 


Peay  u  Omaha  Street  Kailway  Company. 

[44  Nebraska,  167.] 

§TBEKT  Railroads — Negligence. — Street  railway  companies  are  common 
carriers,  and  as  such  answerable  for  the  negligence  of  their  servants 
upon  the  principles  of  the  common  law.  In  providing  for  the  safety  of 
passengers  they  are  bound  to  exercise  the  highest  degree  of  care  and 
diligence  consistent  with  their  undertaking,  and  are  responsible  for  the 
slightest  negligence  on  the  part  of  their  employees. 

Street  Railroads — Negligence — Overcrowded  Cars. — If  the  employees 
of  a  street  railway  company  in  charge  of  its  cars  undertake  to  carry  a 
number  of  persons  greatly  in  excess  of  the  seating  capacity  of  such  cars, 
so  that  passengers  are  compelled  to  stand  on  the  platforms  and  steps^ 
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and  the  injury  complained  of  is  the  direct  result  of  such  overcrowded 
condition,  that  fact  is  evidence  of  negligence  on  the  part  of  the  com* 
pany. 

Street  Railroads — Nkoligenck — Overcrowdkd  Cars. — ^The  fact  that  a 
passenger  stands  or  rides  on  the  platform  or  steps  of  a  crowded  street- 
car,  on  which  there  are  no  vacant  seats,  is  not  such  contributory  neg< 
ligence  per  ae  as  bars  a  recovery  for  injuries  received  through  tha 
negligence  of  the  railway  company  or  its  employees. 

Street  Railroads — Neqlioencb — Overcrowded  Cars. — It  is  negligence 
on  the  part  of  a  street  railway  company  to  carry  passengers  greatly  in 
excess  of  the  seating  capacity  of  its  cars,  and  permit  such  passengers  to 
ride  on  the  platforms  and  footboards  thereof,  so  as  to  expose  them  to 
danger. 

Street  Railroads — ^NEaLiOENOK. — A  passenger  standing  on  the  steps  of  a 
moving  street-car,  unable  to  secure  a  seat  or  standing  room  within,  is 
presumed  to  be  there  with  the  knowledge  and  consent  of  the  conductor, 
and  is  not  guilty  of  negligence,  so  as  to  bar  a  recovery  for  injury  re- 
ceived by  being  crowded  oflF  of  the  car,  through  the  concurrent  negli- 
gence of  the  car  conductor  and  third  persons. 

Negligence— When  Question  for  Jury. — If  different  minds  may  draw 
different  conclusions  from  the  facts  in  evidence  to  support  a  charge  of 
negligence,  it  is  a  question  of  fact  to  be  determined  by  the  jury,  and 
not  of  law  for  the  court  to  decide. 

John  0.  Yeiser,  for  the  appellant. 

John  L.  Webster,  for  the  appellee. 

160  Post,  J.  About  6  o'clock  p.  m.  of  the  twenty-ninth  day 
of  November,  1892,  the  plaintiff,  a  lad  fourteen  years  of  age, 
employed  in  one  of  the  packing  houses  at  South  Omaha, 
boarded  one  of  the  defendant's  motor  trains  in  order  to  reach 
his  home  in  the  city  of  Omaha.  When  he  approached  the 
train,  which  was  then  waiting  at  the  southern  terminus  of 
the  line,  he  observed  that  the  seats  were  all  occupied,  and 
that  there  was  not  even  standing  room  remaining  inside. 
He,  however,  secured  standing  room  on  the  rear  platform  of 
the  trailer,  where  he  remained  until  the  train  started  about 
five  minutes  later,  and  until  it  made  the  first  stop  four  blocks 
distant  for  the  purpose  of  allowing  a  passenger  to  alight.  At 
that  point  he  was,  according  to  his  testimony,  on  account  of 
the  pressure  of  passengers  from  within,  compelled  to  step  from 
his  position  to  the  ground  in  order  to  make  room  for  the  pas- 
senger above  mentioned,  when  his  place  was  immediately 
filled  by  other  passengers,  leaving  *'®  no  standing  room  on 
the  platform.  As  the  train  was  in  the  act  of  starting  again 
he  went  forward  and  took  a  position  on  the  right  front  step  of 
the  trailer,  but  was  unable  to  get  upon  the  platform  on  ac- 
count of  the  crowd  thereon.     He,  however,  remained  clinging 
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to  the  rod  attached  to  the  car  and  dashboard,  holding  a  din- 
ner pail  in  one  hand  until  the  train  had  run  the  distance  of 
one  block  when  he  was  forced  to  relinquish  his  hold,  on  ac- 
count of  the  pressure  of  the  other  passengers,  and  fell,  receiv- 
ing the  injuries  complained  of.  He  testifies  further  that  the 
pressure  which  forced  him  from  the  train  was  occasioned  by 
the  movement  of  the  passengers  on  the  platform,  but  tho 
cause  of  such  movement  he  does  not  attempt  to  explain. 
Another  witness  testifies  that  the  conductor  was,  when  the 
accident  occurred,  near  the  front  door  of  the  trailer  and  going 
forward  in  the  act  of  collecting  fares.  So  that  a  reasonable 
inference  is  that  the  movement  of  the  passengers  on  the  front 
platform  was  caused  by  the  approach  of  the  conductor  forc- 
ing his  way  through  the  crowd.  The  district  court,  on  the 
conclusion  of  the  plaintiff's  case,  directed  a  verdict  for  the 
defendant,  and  which  is  the  ruling  now  assigned  as  error. 

It  is  necessary  to  notice  but  a  single  paragraph  of  the  peti- 
tion, viz.:  "That  said  defendant,  through  carelessness  and 
negligence  in  not  providing  cars  enough  for  the  transporta- 
tion between  said  points,  caused  a  dangerously  large  crowd 
of  people  to  board  said  car  on  which  the  plaintifiF  was  a 
passenger;  that  the  said  defendant,  through  its  agents  and 
servants,  when  said  car  in  which  the  plaintiff  was  a  passen- 
ger was  loaded  with  all  the  passengers  it  could  safely  carry, 
negligently  and  carelessly  suffered  and  permitted  a  large 
additional  number  of  people  to  board  said  car  and  over- 
crowd the  same;  that  by  reason  of  so  dangerously  large  a 
crowd  negligently  and  carelessly  suffered  and  permitted  on 
said  car  by  defendant,  the  plaintiff  was  forced  off  said  car 
to  allow  fellow-passengers  to  alight  therefrom;  that  imme- 
diately *''*  plaintiff  proceeded  to  re-enter  said  car,  and  be- 
fore he  could  reach  a  safer  position,  while  standing  upon  the 
steps,  ....  the  crowd  so  negligently  and  carelessly  permit- 
ted u{  on  said  car  ....  shoved  back  to  get  room,  and  were 
forced  back  by  the  conductor  of  said  line,  one  of  the  defend- 
ant's servants,  while  engaged  in  collecting  the  fares  from  said 
crowd,  which  pushed  against  the  plaintiff  with  such  force  as 
to  break  his  hold  and  to  throw  him  from  said  moving  train; 
that  in  said  manner  plaintiff  was  crowded  off  of  said  car  by 
defendant's  negligence  and  carelessness."  It  was  held  in 
Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  890,  38  Am. 
St.  Rep.  753,  that  street  railway  companies  are  common  car- 
riers of  passengers,  and,  as  such,  are  answerable  for  the  neg- 
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ligence  of  their  servants  upon  the  principles  of  the  common 
law;  that  in  providing  for  the  safety  of  passengers  they  are 
bound  to  exercise  the  highest  degree  of  care  and  diligenc© 
consistent  with  the  nature  of  their  undertaking,  and  are  re- 
sponsible for  the  slightest  negligence  on  the  part  of  their 
employees.  If  it  be  true,  as  appears  from  the  plaintiffs  evi- 
dence, that  the  defendant's  servants  in  charge  of  the  train 
undertook  to  carry  a  number  of  persons  greatly  in  excess  of 
its  capacity,  so  that  passengers,  including  the  plaintiff,  were 
compelled  to  stand  on  the  platform  and  steps  of  its  cars,  and 
the  injury  complained  of  is  the  direct  result  of  such  over- 
crowded conditions,  that  fact  must,  in  the  light  of  the  author- 
ities hereafter  cited,  be  regarded  as  evidence  of  negligence, 
but  it  is  said  that  the  act  of  riding  on  the  overcrowded  train, 
and  particularly  on  the  steps  of  the  trailer,  is,  under  the  cir- 
cumstances of  this  case,  per  se,  contributory  negligence,  which 
will  prevent  a  recovery.  In  the  consideration  of  that  ques- 
tion it  is  deemed  necessary  to  examine  some  of  the  authori- 
ties which  seem  to  bear  directly  upon  the  subject. 

In  Ray  on  Negligence  of  Imposed  Duties,  43,  it  is  said  that 
the  front  platform  of  a  crowded  stieet-car  is  not  a  place  of 
known  danger  so  as  to  render  it  negligence  per  se  *'*  for  an 
adult  person  to  stand  thereon  while  the  car  is  in  motion. 

In  Germantown  Passenger  Ry.  Co.  v.  Walling,  97  Pa.  St.  55, 
39  Am.  Rep.  796,  the  plaintiff  voluntarily  got  upon  a  car  so 
crowded  that  he  was  obliged  to  stand  on  one  of  the  steps  of 
the  platform,  which  was  also  occupied  by  two  other  persons, 
and  where,  in  order  to  retain  his  position,  he  was  required  to 
hold  with  one  hand  to  the  dashboard,  and  with  the  other  to 
the  iron  bar  under  the  window  of  the  car.  The  court,  refer- 
ring to  the  question  of  contributory  negligence,  say:  "Street 
railway  companies  have  all  along  considered  their  platforms 
as  a  place  of  safety,  and  so  have  the  public.  Shall  the  court 
say  that  riding  on  a  platform  is  so  dangerous  that  one  who 
pays  for  standing  there  can  recover  nothing  for  an  injury 
arising  from  the  company's  default?" 

In  Meesel  v.  Lynn  etc.  R.  R.  Co.,  8  Allen,  234,  it  is  said: 
"  The  seats  inside  are  not  the  only  places  where  the  managers 
expect  passengers  to  remain,  but  it  is  notorious  that  they 
stop  habitually  to  receive  passengers  to  stand  inside  until  the 
car  is  full,  and  continue  to  stop  and  receive  them  even  after 
there  is  no  place  to  stand  except  on  the  steps  of  the  platformp. 
Neither  the  officers  of  these  corporations,  nor  the  managers 
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of  the  cars,  nor  the  traveling  public  seem  to  regard  this  prac- 
tice as  hazardous,  nor  does  experience  thus  far  seem  to  re- 
quire that  it  should  be  restrained  on  account  of  the  danger. 
There  is,  therefore,  no  basis  upon  which  the  court  can  decide, 
upon  the  evidence  reported,  that  the  plaintiflf  did  not  use 
ordinary  care." 

In  Nolan  v.  Brooklyn  City  etc.  R.  R.  Co.,  87  N.  Y.  63,  41 
Am.  Rep.  345,  the  plaintiff,  a  passenger  on  a  street-car,  rode' 
on  the  front  platform  of  his  own  choice  for  the  purpose  of 
smoking,  there  being  room  inside.  He  was  thrown  from  the 
car  and  injured  through  the  defendant's  negligence,  and  was 
permitted  to  recover. 

In  Topeka  City  Ry.  Co.  v.  Higgs,  38  Kan.  379,  5  Am.  St. 
Rep.  754,  it  was  held  gross  negligence  on  the  part  of  a  street 
railway  company  *■"  to  carry  persons  greatly  in  excess  of 
the  seating  capacity  of  its  cars,  and  permit  passengers  to  ride 
on  the  platforms  and  footboards  thereof,  so  as  to  expose  them 
to  danger  of  collision  with  its  other  trains. 

In  Geitz  v.  Milwaukee  City  Ry.  Co..,  72  Wis.  307,  the  plain- 
tiff at  the  time  of  the  injury  was  standing  on  the  footboard 
extending  lengthwise  along  the  car,  which  was  crowded  with 
passengers,  yet  the  question  of  negligence  was  held  to  have 
been  properly  submitted  to  the  jury. 

City  Ry.  Co.  v.  Lee,  50  N.  J.  L.  438,  7  Am.  St.  Rep.  798, 
presents  substantially  the  same  state  of  facts  as  the  case  last 
cited,  and  the  judgment  in  favor  of  the  plaintiflf  was  af- 
firmed. And  the  doctrine  above  announced  finds  support 
also  in  the  following,  among  many  other,  cases:  Maguire  v, 
Middlesex  R.  R.  Co.,  115  Mass.  289;  Fleck  v.  Union  Ry.  Co., 
134  Mass.  481;  Upham  v.  Detroit  City  Ry.  Co.,  85  Mich.  12; 
Archer  v.  Fori  Wayne  etc.  Ry.  Co.,  87  Mich.  101;  Matz  v.  St, 
Paid  City  Ry.  Co.,  52  Minn.  159. 

The  record  is  silent  on  the  subject  of  the  defendant's  no- 
tice of  the  condition  of  the  train,  but,  in  the  absence  of  evi- 
dence, we  must  presume  that  the  plaintiflf,  if  not  invited  to 
become  a  passenger,  was  present  with  the  knowledge  and 
consent  of  the  conductor.  It  follows  that  the  boarding  of 
the  crowded  train,  under  the  circumstances  disclosed,  wa8 
not  such  negligence  as  to  alone  justify  the  trial  court  in  di- 
recting a  verdict  against  the  plaintiff. 

Was  the  plaintiflf  guilty  of  contributory  negligence  in  leav- 
ing the  rear  of  the  train  and  taking  a  position  on  the  front 
«tep  of  the  trailer?    There  are  certain  material  facts  which 

AM.  St.  Rbp.,  Vol.  XLVIIL— 48 


722  Pray  v.  Omaha  Street  Railway  Co.     [Nebraska, 

must  not  be  overlooked  in  the  determination  of  that  ques- 
tion. In  the  first  place,  the  relation  of  carrier  and  passenger 
existed  at  that  time,  and  the  defendant,  having  voluntarily 
assumed  the  responsibility  of  safely  carrying  plaintiff,  owed 
him  a  duty  in  that  regard,  and  is  at  least  presumptively 
liable  for  the  concurrent  negligence  of  its  servants  and  third 
persons:  Sheridan  v.  Brooklyn  City  etc.  R,  R.  Co.,  36  N.  Y. 
39;  93  Am.  Dec.  490;  ***  Lehr  v.  Steinway  etc.  R.  R.  Co., 
118  N.  Y.  556;  Holly  r.  Atlanta  Street  R.  R.  Co.,  61  Ga.  215; 
34  Am.  Rep.  97.  It  will  be  remembered,  too,  that  the  plain- 
tiflf  did  not  voluntarily  abandon  his  position  on  the  rear 
platform,  but  was  unable  to  again  board  the  train  after 
standing  aside  to  allow  a  fellow-passenger  to  alight.  The  act 
of  going  forward  to  the  front  platform  was  not  of  itself  haz- 
ardous, for  which  the  plaintiff  should  be  charged  with  neg- 
ligence. In  Dixon  v.  Brooklyn  City  etc.  R.  R.  Co.,  100  N.  Y. 
170,  the  plaintiff  tried  to  enter  the  defendant's  car,  which 
was  moving  slowly,  by  the  rear  platform;  but,  finding  it 
crowded,  he  passed  along  by  the  car  in  order  to  reach  the 
front  platform,  and,  in  so  doing,  slipped  on  the  snow  and  ice 
thrown  up  by  the  defendant's  plows,  and  fell  under  the 
wheels.  It  was  held  that  the  question  of  contributory  neg- 
ligence was  rightly  submitted  to  the  jury.  Nor  does  the 
evidence  warrant  the  inference  that  the  plaintiff's  position 
on  the  front  step  was  either  actually  or  apparently  mor« 
dangerous  than  that  which  he  had  been  compelled  to  re- 
linquish on  the  rear  platform.  Referring  to  his  position  on 
the  front  step  he  testifies: 

Q.  Were  you  able  to  get  any  further  in  the  car  at  that 
time?     A.  No,  sir. 

Q.  Why?  A.  Because  the  car  was  moving,  and  I  would 
have  run  a  great  risk  to  crowd  in. 

Q.  Had  the  car  not  started  so  soon,  could  yon  have  gotten 
further  on  the  platform?  A.  Yes;  I  think  I  could.  lam 
pretty  sure  I  could. 

Q.  Could  you  have  pulled  up  any  further  on  the  platform 
without  letting  go  your  grip  on  the  hand  rails?     A.  No. 

The  rule  is  too  well  settled  in  this  state  to  admit  of  a 
doubt  or  to  require  a  citation  of  the  cases,  that  where  differ- 
ent minds  may  draw  different  conclusions  from  the  facts  *'^* 
in  evidence  to  support  a  charge  of  negligence,  it  is  a  question 
ot  fact  and  not  of  law.  In  the  case  at  bar  the  inference  that 
the  injury  proved  was  caused  by  the  concurrent  negligenca 
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of  the  defendant  in  permitting  the  car  to  be  crowded  beyond 
its  capacity,  and  of  the  plain tifif's  fellow-passengers  in  forc- 
ing him  from  his  position  on  the  step,  in  the  absence  of 
contributory  negligence  on  his  part,  is,  to  say  the  least,  a 
reasonable  one.  The  question  was,  therefore,  one  upon  which 
the  plaintiff  was  entitled  to  the  verdict  of  the  jury;  hence 
the  court  erred  in  its  peremptory  direction  in  favor  of  the 
defendant,  for  which  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
the  views  herein  stated. 
Reversed  and  remanded. 

Street  Railway — Duty  Toward  Passknobrs. — A  street  railway  com- 
pany is  bound  to  exercise  the  utmost  skill,  diligence,  and  human  foresight 
in  conveying  its  passengers,  and  is  liable  for  slight  negligence:  Spellman  v. 
Lincoln  Rapid  Transit  Co.,  36  Neb.  890;  38  Am.  St.  Rep.  753,  and  note  with 
the  cases  collected. 

Street  Railways— Negligence — Overcrowded  Cars. — When  a  street 
railway  company  undertakes  to  carry  large  numbers  of  persons,  vastly  in 
excess  of  the  seating  capacity  of  its  cars,  and  permits  passengers  to  rid« 
•u  its  platforms  and  footboards  witliout  objection,  and  collects  fares  from 
them  and  stops  its  cars  when  in  such  crowded  condition  that  no  seats  are 
attainable,  and  permits  persons  to  get  on  and  be  carried  from  place  to 
place,  and,  when  the  cars  are  in  such  crowded  condition  with  passengen 
riding  on  footboards,  runs  them  so  near  the  intersection  of  a  switch  with 
the  main  track  that  they  cannot  pass  without  injury  to  the  passengers, 
the  company  is  guilty  of  gross  negligence:  Topeka  etc.  Ry.  Co.  v.  Higgs,  38 
Kan.  375;  5  Am.  St.  Rep.  754,  and  note. 

Street  Railways  —  Riding  on  Platforms  —  Neoliqence.— It  is  not 
necessarily  negligent  for  a  passenger  to  ride  on  the  platform  of  a  street-car: 
Nolan  T.  Brooklyn  etc.  R.  R.  Co.,  87  N.  Y.  63;  41  Am.  Rep.  345,  and  ex- 
tended  note;  Thirteenth  etc.  Street  etc.  Ry.  Co.  v.  Boudrou,  92  Pa.  St.  475;  37 
Am.  Rep.  707,  and  extended  note;  Muldoon  Y.  Seattle  etc.  Ry,  Co.,  7  Wash. 
£28;  38  Am.  St.  Rep.  901,  iiud  note. 


Western  Union  Telegraph  Company  v.  Kemp. 

[44  Nebraska,  194.] 
Telegraph  Companies— Statutory  Regulations— Limitation  of  Liabil- 
ity.— A  statutory  provision  that  "  Any  telegraph  company  is  hereby 
declared  to  be  liable  for  the  nondelivery  of  dispatches  intrusted  to  its 
care,  and  for  all  mistakes  in  transmitting  messages  made  by  any  person 
in  its  employ,  ....  and  any  such  telegraph  company  shall  not  be  ex- 
empted from  any  such  liability  by  reason  of  any  clause,  condition,  or 
agreement  contained  in  its  printed  blanks,"  is  equitable,  fair,  and  obliga- 
tory on  all  telegraph  companies  doing  business  in  the  state,  and  applies 
to  such  company  when  contracting  to  correctly  send  a  message  to  an< 
other  state. 
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Thlegraph  Companies — Statutort  Reoulation— Limitation  of  Liabil> 
ITT. — A  stipalation  in  the  blanks  of  a  telegraph  company  that  it  "  will 
not  be  liable  for  damages  in  any  case  where  the  claim  is  not  presented 
in  writing  within  sixty  days  after  sending  the  message,"  is  void  as  an 
attempt  to  limit  its  liability  when  such  limitation  is  in  conflict  with  a 
statutory  provision. 

Estabrook  <&  Davis^  H.  C,  Brome,  and  R.  A.  Jonea^  for  tho 
appellant. 

Reed  &  Ellis,  for  the  appellee. 

**'  Harrison,  J.  This  action  was  commenced  in  the  dis- 
trict  court  of  Madison  county  by  the  defendant  in  error  to 
recover  damages  against  plaintiff  in  error  which  he  alleged 
were  caused  by  the  incorrect  transmission  of  a  message  from 
Papillion,  this  state,  to  Kansas  City,  Missouri,  delivered  by 
him  to  the  company  at  its  place  of  business  in  the  former 
place  to  be  sent  to  the  latter.  A  jury  was  waived  in  the  dis- 
trict court,  and  the  case  submitted  to  the  judge  thereof  upon 
a  stipulated  statement  of  facts,  and  from  a  finding  and  judg- 
ment **•  in  favor  of  defendant  in  error  these  proceedings 
have  been  prosecuted  to  the  higher  court. 

This  case  was  before  this  court  prior  to  this  time  for  review 
of  the  proceedings  during  the  trial  to  a  judge  of  the  district 
court  and  a  jury,  and  was  reversed  and  remanded  for  further 
action.  The  opinion  rendered  at  that  time  is  reported  in  28 
Nebraska,  661.  The  statement  of  the  issues  and  facta  therein 
made  is  sufficiently  full  and  complete;  hence  we  do  not  deem 
it  necessary  to  repeat  it,  but  for  such  statement  we  here  re- 
fer to  that  opinion.  It  was  announced  in  that  decision  that 
the  requirements  embodied  in  section  1 2  of  chapter  89  a  of 
the  Compiled  Statutes,  as  follows:  "Any  telegraph  company 
engaged  in  the  transmission  of  telegraphic  dispatches  is 
hereby  declared  to  be  liable  for  the  nondelivery  of  dispatches 
intrusted  to  its  care,  and  for  all  mistakes  in  transmitting 
messages  made  by  any  person  in  its  employ,  and  for  all  dam- 
ages resulting  from  a  failure  to  perform  any  other  duty  re- 
quired by  law,  and  any  such  telegraph  company  shall  not  bo 
exempted  from  any  such  liability  by  reason  of  any  clause,  con- 
dition, or  agreement  contained  in  its  printed  blanks" — are 
equitable  and  fair  and  obligatory  on  any  and  all  telegraph 
companies  doing  business  in  this  state,  and  that  any  such 
company  contracting  to  correctly  send  a  message  to  another 
state,  which  incorrectly  transmits  the  same,  is  liable  in  all  the 
damages  for  the  breach  of  its  contract  which  are  sustained  by 
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the  sender  of  the  message  by  reason  of  such  breach,  and  that, 
applied  to  the  facts  in  this  case,  the  defendant  in  error  having 
•delivered  the  message  to  the  company  at  its  office  in  Papillion» 
to  be  sent  in  the  regular  course  of  its  business  to  Kansas  City, 
Missouri,  and  the  company's  operator  or  agent  having  trans- 
mitted it  incorrectly  in  material  portions,  whereby  defendant 
in  error  suflFered  damages,  the  company  was  liable  for  such 
damages.  The  determination  of  these  questions,  as  stated  in 
the  former  opinion,  will  not  now  be  changed,  but  will  be  fol- 
lowed and  adhered  to. 

**''  The  only  other  point  discussed  in  the  brief  of  plaintiflF 
in  error  and  for  decision  in  the  present  hearing,  and  which 
was  not  urged  or  passed  upon  at  the  prior  presentation  of  the 
case  in  this  court,  is  that  one  of  the  agreements  or  conditions, 
printed  on  the  form  upon  which  the  defendant  in  error  wrote 
his  message,  was  as  follows:  *'  The  company  will  not  be  liable 
for  damages  in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  sending  the  message";  that 
the  sender  was  bound  by  the  stipulation  quoted,  and,  as  the 
facts  do  not  show  that  he  did  present  his  claim  in  writing  to 
the  company  within  the  sixty  days  therein  prescribed,  he 
should  not  have  been  allowed  a  judgment  for  the  damages. 
A  clause,  such  as  this  particular  clause  of  the  stipulations 
printed  upon  the  form  in  which  the  message  was  written,  was 
considered  by  this  court  in  the  case  of  Pacific  Tel.  Co.  v. 
Underwood,  37  Neb.  315,  40  Am.  St.  Rep.  490,  and  it  was 
then  held  that  if  this  portion  of  the  conditions  printed  upon 
the  telegraphic  message  form  was  to  be  looked  upon  as  a  con- 
tract, it  was  in  violation  of  section  12,  chapter  89  a,  of  the 
Compiled  Statutes,  and  an  attempt  to  limit  the  liability  of 
the  company  in  a  manner  which  the  law  did  not  allow.  We 
are  satisfied  with  the  rule  announced  at  that  time,  and  will 
adhere  to  it. 

It  follows  that  the  judgment  of  the  district  court  will  be 
affirmed.  

Telegraph  Companies— Limiting  Liabilitt  for  Neoligence. — A  tele- 
graph company  is  a  common  carrier  of  intelligence  for  hire,  bound  to 
promptly  and  correctly  transmit  all  messages  intrusted  to  it,  and  cannot  hj 
contract  limit  or  exempt  itself  from  liability  for  its  own  negligence:  Pacific 
Tel.  Co.  V,  Underwood,  37  Neb.  315;  40  Am.  St.  Rep.  490,  and  note.  A 
telegraph  corporation  cannot  by  its  contract  protect  itself  from  the  conse- 
quences of  the  negligence  of  its  servants  in  failing  to  deliver  a  message  with 
reasonable  diligence:  Western  Union  TeL  Co.  v.  Linn,  87  Tex.  7;  47  Am.  St, 
Bep.  58,  and  uote. 
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TiLEQRAPH  Companies— Validitt  of  S'itpolation  Limitino  Timb  fob. 
Preskniiient  or  Claim. — Notwithstanding  a  stipulation  printed  upon  » 
blank  oa  which  a  telegraph  message  is  sent  that  "  the  company  will  not  b* 
liable  for  damages  or  statutory  penalties  in  any  case  where  the  claim  is  not 
presented  in  writing  within  sixty  days  after  the  message  is  filed  with  th» 
company  for  transmission,"  the  company  is  liable  for  a  statutory  penalty, 
though  the  claim  for  it  is  not  presented  within  such  time:  Mathia  v.  Western 
Union  Tel.  Co.,  94  Ga.  338;  47  Am.  St.  Rep.  167,  and  note  with  the  case* 
ooUected  showing  the  conflict  of  authority  on  this  proposition. 


Badger  Lumber  Company  v.  Holmes. 

[44  I^EBBASKA,  244.] 

Mechanics'  Liens— Property  Covered— Apportionment. — If,  ander  » 
contract  to  furnish  material  to  erect  a  building  upon  each  of  several 
lots,  the  material  furnished  is  nsed  indiscriminately  in  erecting  each  of 
the  buildings  on  each  lot,  the  whole  debt  may  be  charged  to  all  of  th» 
lots,  but  all  of  the  debt  for  all  of  the  material  cannot  be  charged  to 
part  of  the  lots. 

Mechanics' Liens — Apportionment. — If  it  is  sought  to  charge  part  only 
of  certain  lots  for  material  furnished  to  erect  buildings  upon  each  of 
such  lots,  the  amount  of  material  furnished  must  be  apportioned  so 
that  the  part  of  the  real  estate  charged  with  the  mechanic's  lien  shall 
bear  no  greater  amount  of  the  expense  than  the  value  of  the  material 
actually  used  la  the  construction  of  the  improvement  made  on  such 
part. 

Harwood,  Ames  ifc  Pettis,  for  the  appellants. 

A.  Watkins  and  Dawes,  Croffoth  &  Cunningham,  for  the  ap- 
pellees. 

»*»  Ragan,  C.  On  the  twenty-fifth  day  of  August,  1890,  the 
Badger  Lumber  Company,  a  corporation  dealing  in  lumber 
in  the  city  of  Lincoln,  filed  in  the  office  of  the  register  of 
deeds,  in  Lancaster  county,  a  "  verified  account  of  items"  of 
certain  nxaterial  which  it  alleged  it  had,  previous  to  that 
time,  furnished  for  the  erection  of  a  "dwelling-house"  upon 
certain  real  estate.  This  "  verified  account  of  items"  recited 
that  in  the  month  of  August,  1889,  one  Cadwalader  entered 
into  a  verbal  contract  with  the  Badger  Lumber  Company  for 
lumber  and  other  material  for  the  erection  of  a  dwelling-house 
on  lots  1,  2,  3,  10,  11,  12,  in  block  3,  in  Avondale  addition  to 
the  city  of  Lincoln;  that  in  pursuance  of  said  verbal  con- 
tract the  Badger  Lumber  Company,  between  the  fourteenth 
day  of  August,  1889,  and  the  second  day  of  May,  1890,  fur- 
nished the  material  mentioned  in  said  account  on  said  prem* 
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ises,  and  that  such  material  was  used  on  said  premises  in 
the  construction  of  said  "  dwelling-house,"  and  claimed  a 
lien  against  said  premises  for  such  material  for  a  balance  of 
four  hundred  and  ninety-two  dollars  and  eighteen  cents  re- 
maining unpaid.  The  Badger  Lumber  Company  brought 
this  action  in  the  district  court  of  Lancaster  county,  making 
the  "  verified  account  of  items"  filed  in  the  office  of  the  regis- 
ter of  deeds  of  said  county  the  basis  of  its  suit,  and  in  its 
petition  set  out  the  making  of  the  verbal  contract  with  Cad- 
walader  to  furnish  material  for  the  erection  of  a  "dwelling- 
house"  on  said  real  estate;  that  it  had  ***  furnished  such 
material;  the  making,  verification,  and  filing  of  the  "  account 
of  items"  of  material  furnished  under  the  contract,  and  the 
balance  remaining  due  thereon,  and  prayed  that  it  might  be 
decreed  a  lien  upon  said  real  estate  for  the  balance  due  it 
for  the  material  furnished  under  the  contract  with  Cadwal- 
ader.  Numerous  parties  were  made  defendants  to  the  action, 
among  them  Cadwalader  and  wife,  and  W.  W.  Holmes  and 
wife,  the  latter  of  whom  had  become  the  owners  of  those 
portions  of  said  premises  mentioned  in  the  court's  decree. 
The  district  court  found  and  decreed  that  there  was  a  bal- 
ance of  five  hundred  and  eighty  dollars  due  from  Cadwala- 
der and  wife  to  the  Badger  Lumber  Company  for  material 
which  it  had  furnished  Cadwalader  under  his  verbal  contract 
with  the  lumber  company,  and  to  secure  its  payment  decreed 
the  lumber  company  a  lien  on  the  south  fifty  feet  of  lots  1 
and  2,  the  north  fifty  feet  of  lots  11  and  12,  the  south  fifty 
feet  of  lots  11  and  12,  and  the  west  forty-five  feet  of  lot  10,  in 
•block  3,  in  Avondale  addition  to  the  city  of  Lincoln;  and 
from  this  decree  the  representatives  of  W.  W.  Holmes  have 
appealed. 

The  undisputed  evidence  is  that  the  verbal  contract  be- 
tween the  Badger  Lumber  Company  and  Cadwalader  was 
that  the  former  would  furnish  material  to  the  latter  for 
erecting  a  building  on  each  of  the  six  lots  mentioned  in  the 
"verified  account  of  items"  filed  in  the  office  of  the  register 
of  deeds  by  the  Badger  Lumber  Company;  that  the  material, 
in  pursuance  of  said  contract,  was  used  indiscriminately  by 
Cadwalader  in  erecting  these  buildings,  one  on  each  of  said  six 
lots.  But  the  evidence  does  not  show,  nor  was  there  any  at- 
tempt to  show,  what  proportion  of  the  material  mentioned  waa 
used  in  constructing  the  buildings  on  the  lots  and  parts  of  lota 
which,  by  the  decree  of  the  district  court,  was  made  liable  for 
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the  balance  due  the  Badger  Lumber  Company  from  Cadwal- 
ader.  In  Byrd  v.  Cochran,  39  Neb.  109,  Harrison,  J.,  speaking 
for  this  court,  said:  "When  a  subcontractor  paints  two  sepa- 
r  ite  '^^  houses  and  furnishes  the  paint  and  other  materials 
necessary  for  use  in  the  painting,  ....  in  order  to  recover 
upon  a  mechanic's  lien  filed  against  one  of  the  houses,  and  the 
lot  upon  which  it  stands,  it  must  be  shown  that  the  amount 
charged  against  the  one  house  and  lot  is  the  value  of  the 
labor  performed  upon,  and  materials  furnished  for,  such 
house,  or  an  estimate  made  by  some  method  or  plan  which 
will  produce  a  certain  definite  result,  and  mere  approximation 
or  guess  work  will  not  suffice  to  establish  the  lien":  Doolittle 
V.  Plenz,  16  Neb.  153.  This  case  is  decisive  of  this  appeal. 
Here  the  contract  was  to  furnish  material  to  erect  six  build- 
ings upon  six  lots,  the  material  was  so  furnished,  and  it  was 
used  indiscriminately  in  building  each  of  the  six  buildings. 
The  whole  debt  then  might  be  charged  to  all  six  of  the  lots: 
Wakefield  v.  Latey,  39  Neb.  285.  But  all  the  debt  for  all  the 
material  cannot  be  charged  to  a  part  of  the  lots.  If  it  is 
sought  to  charge  a  part  only  of  the  lots  for  material  furnished 
under  the  contract,  then  the  amount  of  the  material  furnished 
must  be  apportioned  so  that  the  parts  charged  shall  bear  no 
greater  amount  of  the  expense  than  the  value  of  the  material 
actually  used  on  said  parts  in  the  construction  of  the  im- 
provements made  thereon. 

The  finding  and  decree  of  the  district  court  in  favor  of  the 
Badger  Lumber  Company  only  is  reversed,  and  the  cause  re- 
manded to  the  district  court  for  further  proceedings  in  accord- 
ance with  this  opinion.  All  the  costs  of  this  appeal  are  to 
be  taxed  to  the  Badger  Lumber  Company. 

Judgment  accordingly.      

Mechanics'  Liens — Property  Covered.  —  When  materials  have  bee« 
famished  under  a  single  and  entire  contract  for  a  number  of  building* 
erected  on  contiguous  lots  owned  by  the  person  to  whom  the  material  ia 
furnished,  a  materialman's  lien  will  attach  to  all  of  the  buildings  and  lots, 
and  in  an  action  to  enforce  such  lien  it  does  not  devolve  upon  the  material- 
man to  show  how  much  of  the  material  is  placed  in  each  building:  Mary' 
land  Brick  Co.  v.  Spilman,  76  Md.  337;  35  Am.  St.  Rep.  431,  and  note;  Lyom 
T.  Logan,  68  Tex.  521;  2  Am.  St  Rep.  511,  and  note.  See,  also,  the  ex< 
tended  note  to  Chapin  v.  Perase  etc  Paper  Works,  79  Am.  Dec.  273. 
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Western  Union   Telegraph   Company  v.  Call 
Publishing  Company. 

[44  Nebbasea,  826.] 
Teleorafh  Companies — Discrimination.— A  Constitutional  Provtsion 
simply  and  expressly  granting  the  right  to  prevent  by  legislation  "  un- 
jilst  discrimination"  by  telegraph  companies  must  be  construed  as  estab- 
lishing the  limits  of  legislative  authority  upon  this  subject,  aud  not  as 
giving  authority  to  declare  all  discriminations  as  unjust. 
Telegraph  Companies. — To  Constitute  an  Unjust  Discrimination  ia 
rates  by  a  telegraph  company,  there  must  be  a  difference  in  rates  to 
patrons  under  substantially  similar  conditions  as  to  service. 
Telegraph  Companies  —  Discrimination  —  Statutory  Regulation. — A 
statute  regulating  telegraph  companies  and  prohibiting  all  partiality  or 
discrimination  between  patrons  in  the  handling  of  business,  or  in  rates 
for  similar  services,  or  as  to  terms  of  payment  or  delivery,  or  in  favor  of 
persons  transmitting  messages  to  the  greater  distance,  is  valid  and 
merely  declaratory  of  the  common  law,  and  cannot  be  construed  so  as 
to  require  a  telegraph  company  to  transmit  messages  for  two  patrons 
under  different  conditions  at  the  same  rate. 
Telegraph  Companies  ark  Common  Carriers  of  Intelligence  with 
rights  and  duties  analogous  to  those  of  public  carriers  of  goods  and 
passengers. 
Telegraph  Companies — DiscrimiKation. — Telegraph  companies  are  bound 
to  charge  no  more  for  their  services  than  ia  reasonable,  and,  under  like 
conditions,  they  must  render  services  to  all  patrons  on  equal  terms. 
They  must  not  so  discriminate  in  rates  between  different  patrons  as  to 
give  to  one  an  undue  preference  over  another,  but  it  is  not  an  undue 
preference  to  make  to  one  patron  a  less  rate  than  to  another,  when 
there  exist  differences  in  conditions  as  to  the  expense  or  difficulty  of 
the  services  rendered,  which  fairly  justify  such  a  difference  in  rates. 
Telegraph  Companies — Discrimination. — Although  a  telegraph  company 
charges  one  patron  a  different  rate  for  services  than  that  charged  an» 
other  patron  under  a  substantial  difference  in  conditions  affecting  the 
difficulty  or  expense  of  performing  the  services,  no  cause  of  actioa 
arises  unless  it  can  be  shown  that  the  difference  in  rates  is  dispropor- 
tionate to  the  difference  in  conditions. 

H.  D.  EstabrooJc  and  Harwood,  Ames  &  Pettis,  for  the  appel- 
lant. 

W.  Leese  and  J.  M.  Stewart,  for  the  appellee. 

■*®  Irvine,  C.  The  Call  Publishing  Company  ia  a  cor- 
poration publishing  a  daily  newspaper  in  the  city  of  Lincoln. 
It  brought  this  suit  against  the  Western  Union  Telegraph 
Company,  alleging  that  since  July  1, 1888,  it  had  been  receiv- 
ing from  the  telegraph  company  the  dispatches  of  the  Asso- 
ciated Press  collected  by  that  organization  at  Chicago  and 
transmitted  daily  from  Chicago  to  Lincoln  as  well  as  toother 
cities;  that  tliere  existed  between  the  Associated  Press  and 
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the  telegraph  company  a  contract  which  prevented  the  Call 
company  from  procuring  its  news  otherwise  than  over  the 
••*  lines  of  the  telegraph  company;  that  during  said  period 
the  telegraph  company  had  charged  and  collected  from  the 
Call  company  $75  per  month  for  transmitting  such  dispatches, 
not  exceeding  1,500  words  each  day;  that  the  State  Journal 
company  published  in  the  city  of  Lincoln  a  daily  newspaper 
which  had  been  during  the  whole  of  such  period  and  prior 
thereto  receiving  the  same  dispatches;  that  during  the  whole 
of  said  period  the  telegraph  company  unjustly  discriminated 
in  favor  of  the  State  Journal  company  and  against  the  Call 
company,  and  gave  to  the  State  Journal  company  an  undue 
advantage,  in  that  it  charged  the  State  Journal  company  for 
the  same,  like,  and  contemporaneous  services  as  were  ren- 
dered to  the  Call  company  only  the  sum  of  $1.50  per  hundred 
words  daily  per  month;  that  the  amount  charged  and  col- 
lected by  the  telegraph  company  from  the  Call  company  was 
excessive  and  unjust  to  the  amount  of  the  excess  of  the 
charge  to  it  over  that  to  the  State  Journal  company;  that 
immediately  upon  discovering  such  discrimination  the  Call 
company  demanded  repayment  of  such  excess,  which  was 
refused.  Damages  were  alleged  on  this  account  in  the  sum 
of  $1,962,  for  which  judgment  was  prayed. 

The  telegraph  company  admitted  the  charges  made  to 
the  Call  company,  and  admitted  that  it  charged  the  State 
Journal  company  for  its  dispatches  $125  per  month,  but 
denied  that  it  had  given  the  State  Journal  company  any 
undue  advantage,  or  that  it  had  unjustly  discriminated  in 
favor  of  the  State  Journal  company.  It  further  alleged  that 
the  Call  company  published  an  evening  paper,  and  received 
over  the  telegraph  company's  lines  dispatches  not  exceeding 
1,500  words  per  day,  all  transmitted  and  delivered  in  the 
daytime,  and  that  this  charge  was  fair  and  reasonable,  and 
was  no  greater  than  was  charged  other  persons  for  similar 
services.  It  further  alleged  that  it  had  accepted  the  pro- 
visions of  the  act  of  Congress  of  1866,  in  regard  to  telegraph 
companies,  and  pleaded  that  the  subject  matter  of  the  *^* 
action  was  within  the  exclusive  jurisdiction  of  the  federal 
courts;  and  it  further  pleaded  that  it  at  all  times  had  been 
ready  to  transmit  all  dispatches  with  impartiality  in  the  or- 
der in  which  they  were  received,  and  had  ever  been  willing 
to  offer  the  same  and  equal  facilities  to  the  plaintiff  and  all 
publishers  of  newspapers,  and  to  furnish  dispatches  for  pub- 
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lication  to  all  newspapers  on  the  same  conditions  as  to  pay- 
ment and  delivery.  The  reply  was  a  general  denial.  There 
was  a  verdict  for  the  plaintiff  for  $975,  upon  which  judgment 
was  rendered,  and  the  telegraph  company  prosecutes  error. 

The  errors  assigned  relate  to  the  instructions  given  and 
refused,  and  to  the  sufficiency  of  the  evidence.  The  assign- 
ments of  error  in  regard  to  the  instructions  group  themselves 
in  the  same  manner  as  in  the  case  of  Hiatt  v.  Kinkaid,  40 
Neb.  178.  One  assignment  is  directed  against  the  instruc- 
tions given  by  the  court  en  masse.  Another  is  directed 
against  those  asked  by  the  telegraph  company  and  refused. 
Some  of  those  given  by  the  court  were  manifestly  correct, 
and  at  least  one  asked  by  the  telegraph  company  was  sub- 
stantially covered  by  the  court's  charge.  These  assignments 
must,  therefore,  be  overruled,  and  we  are  remitted  in  au 
examination  of  the  case  to  a  consideration  of  the  sufficiency 
of  the  evidence. 

The  evidence  shows,  without  substantial  conflict,  that  prior 
to  July,  1888,  a  newspaper  had  been  published  in  the  city  of 
Lincoln  known  as  the  State  Democrat..  This  paper  had 
acquired  what  is  styled  a  "  franchise  "  in  the  Northwestern 
Associated  Press,  and  had  been  receiving  the  dispatches  of 
that  organization,  paying  to  the  Associated  Press  $20  per 
month  therefor,  and  paying  to  the  telegraph  company  for 
transmitting  and  delivering  the  dispatches  $75  per  month 
for  a  maximum  of  1,400  words  per  day.  The  manner  in 
which  this  contract  was  brought  about  was  that  Mr.  Calhoun, 
the  proprietor  of  the  State  Democrat,  negotiated  with  the 
manager  of  the  press  association  for  procuring  its  "'  news, 
and  was  by  that  manager  informed  that  he  should  first  make 
terms  with  the  telegraph  company  for  transmitting  the  mes- 
sages. Negotiations  were  entered  into  between  Mr.  Calhoun 
and  the  telegraph  company,  resulting  in  an  ofTer  by  the  tele- 
graph company  to  transmit  1,400  words  per  day  for  $75  per 
month,  and  this  offer  was  accepted  by  Mr.  Calhoun.  About 
July  1,  1888,  Mr.  Calhoun  sold  his  paper  to  the  Call  com- 
pany, and  assigned  to  that  company  the  franchise  which  he 
had  acquired  in  the  Northwestern  Associated  Press.  No  new 
contract  is  disclosed  between  the  Call  company  and  telegraph 
company,  but  the  telegraph  company  continued  to  deliver 
and  the  Call  to  receive  the  dispatches  in  the  same  manner 
as  they  had  been  transmitted  and  received  to  and  by  the 
Democrat  before  the  sale,  and  the  Call  company  paid  the 


732  Western  Union  Tel.  Co.  v.  Call  Co.     [i^ebraska, 

rate  of  $75  per  month.  The  paper  published  by  thv  Call 
company  was  an  evening  paper,  published  between  3  &tA  4 
o'clock  in  the  afternoon. 

The  State  Journal  company  published  a  morning  paper. 
It  was  also  a  member  of  the  Associated  Press,  and  received 
over  the  wires  of  the  telegraph  company  dispatches  not  to 
exceed  5,600  words  a  day,  for  which  it  paid,  during  this 
period,  the  sum  of  $125  per  month.  It  also  was  a  member 
of  the  United  Press,  another  association  for  the  collection  of 
news,  and  received  through  that  association  over  the  wires  of 
the  Postal  Telegraph  Company  from  7,500  to  8,000  words  per 
day,  for  which  it  paid  to  the  Postal  company  $200. 

The  Associated  Press  transmits  its  news  in  two  groups, 
called  "  reports."  The  day  report  is  transmitted  between  11 
A.  M.  and  about  2:30  p.  m.,  and  is  for  the  especial  benefit  of 
evening  papers.  It  is  this  report  which  the  Call  company 
received.  The  night  report  is  usually  transmitted  at  night, 
and  generally  between  7  p.  m.  and  3  a.  m.,  and  is  for  the 
especial  benefit  of  morning  papers.  The  Journal  company's 
contract  strictly  included  only  the  night  report,  but  for  many 
years  it  has  in  fact  received  "*  both  day  and  night  reports. 
Prior  to  the  acquisition  by  the  Democrat  of  its  franchise  in 
the  Associated  Press  the  day  report  to  the  Journal  was  relayed 
at  Omaha,  whence  it  was  usually  transmitted  to  Lincoln  by 
wire,  but  sometimes  by  mail.  The  Journal  company  sent  to 
the  office  of  the  telegraph  company  for  this  report,  and  usu- 
ally obtained  it  about  4  p.  m.  After  the  Democrats  acquisi- 
tion of  the  franchise  the  day  report  was  transmitted  from 
Chicago  directly,  except  when  the  weather  or  other  influences 
required  a  relay  at  Omaha.  It  was  sent  in  time  for  use  by 
the  afternoon  paper,  was  committed  to  writing  on  manifold 
paper,  one  copy  delivered  to  the  Democrat^  and,  after  its  sale, 
to  the  Call,  and  the  other  to  the  Journal.  The  Journal  was 
not  permitted  to  use  this  report  until  after  it  had  been  pub- 
lished in  the  Call.  It  was  also  shown  that  in  order  to  be  of 
any  service  to  the  Call  the  day  report  must  be  delivered  to  it 
not  later  than  3  o'clock  in  the  afternoon,  while  the  night  re- 
port to  the  Journal  might  be  transmitted  at  any  time  prior 
to  about  3  o'clock  in  the  morning.  Prior  to  the  contract 
between  the  Democrat  and  the  telegraph  company  for  the  day 
report,  the  telegraph  company  used  but  one  wire  between 
Omaha  and  Lincoln.  In  order  to  promptly  transmit  the  day 
report  to  the  Democrat  the  telegraph  company  was  required 
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to  erect  another  wire  and  to  employ  an  additional  operator 
at  Lincoln.  Neither  this  wire  nor  this  operator  was  employed 
exclusively  for  transmitting  the  report.  Other  business  be- 
tween the  two  cities  demanded  additional  facilities,  and  thia 
wire  and  this  operator,  when  not  engaged  in  transmitting  the 
press  report,  were  used  for  commercial  business.  But  the 
necessity  of  transmitting  this  report  was  one  of  the  elements^ 
and  evidently  a  large  one,  in  requiring  the  telegraph  com- 
pany to  so  increase  its  facilities.  During  the  hours  within 
which  the  day  report  must  be  transmitted  the  facilities  of  the 
telegraph  company  are  taxed  with  a  great  burden  of  com- 
mercial business,  and  during  those  hours  certain  wires  are 
leased  to  individuals  "'  to  accommodate  their  business. 
After  4  o'clock  in  the  afternoon  these  leased  wires  are  free» 
and  can  be  used  by  the  telegraph  company  for  other  purposes. 
During  the  night,  when  the  night  report  is  transmitted,  not 
only  are  these  leased  wires  free  for  use  by  the  telegraph  com- 
pany, but  there  is  not  the  same  pressure  of  commercial  busi- 
ness generally,  and  it  is  the  established  usage  of  telegraph 
companies,  on  account  of  these  circumstances,  to  transmit 
messages  during  the  night  at  less  rates  than  in  the  daytime. 
There  is  also  evidence  tending  to  show  that  there  were  more 
morning  papers  to  divide  the  aggregate  cost  of  transmitting 
the  night  report,  than  there  were  evening  papers  to  divide  the 
aggregate  cost  of  transmitting  the  day  report. 

There  was  some  question  made  as  to  whether  or  not  the 
Call  and  the  Journal  were  in  any  sense  competitors  in  such 
a  way  that  either  could  be  affected  by  the  relative  rates 
charged.  On  this  point  we  have  no  doubt  that  a  state  of 
competition  was  shown.  One  was  a  morning  paper,  the 
other  an  evening  paper,  and  the  same  persons  frequently  buy 
or  subscribe  to  both;  but  it  was  shown  that  the  advertising 
rates  of  a  newspaper  depend  chiefly  upon  its  circulation,  and 
that  its  circulation  depends  largely  upon  its  ability  to  supply 
the  news  to  its  patrons.  That  a  paper  with  good  facilities 
for  obtaining  and  publishing  the  news  will,  other  things  being 
equal,  exceed  in  circulation  a  paper  with  poorer  facilities; 
and  that  these  influences  operate  upon  newspapers  having 
the  same  field  of  circulation,  although  one  be  published  in 
the  morning  and  the  other  in  the  evening.  Indeed  it  would 
hardly  require  evidence  to  establish  such  patent  facts. 

From  the  foregoing  statement  of  the  evidence  it  will  be 
^  Been  that  the  following  propositions  were  established:  1.  That 
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the  actual  rate  charged  to  the  Call  was  much  greater  than 
the  actual  rate  charged  to  the  Journal;  2.  That  the  two 
papers  were  in  such  sense  competitors,  that  if  one,  for  a  given 
«utn,  could  not  obtain  the  same  news  "*  facilities  as  the 
other  for  the  same  sum,  the  difference  would  operate  to  the 
disadvantage  of  the  former;  3.  That  from  the  requirements 
of  the  two  papers,  based  upon  their  respective  hours  of  pub- 
lication, there  was  a  marked  and  substantial  difference  in 
conditions  affecting  the  convenience  and  expense  to  the  tele- 
graph company  in  transmitting  to  each  its  dispatches;  4. 
That  there  was  no  evidence  of  any  character  showing  to  what 
extent  this  difference  in  conditions  affected  the  telegraph 
company.  There  was  no  evidence  tending  to  show  that  the 
charge  to  the  Call  company  was  in  itself  unreasonably  high, 
that  the  charge  to  the  Journal  company  was  unreasonably 
low,  or  that  the  charge  to  either  was  greater  or  less  than  the 
ordinary  or  reasonable  charge  to  others  for  similar  services. 
It  follows,  therefore,  that  the  verdict  was  sustained  by  the 
evidence  if,  as  a  matter  of  law,  it  was  sufficient  to  show 
either  that  another  person  was  obtaining  dispatches  for  a  less 
sura  than  the  plaintiff  without  regard  to  differences  in  condi- 
tions, or  if  it  was  sufficient  to  show  a  difference  in  rate  ac- 
companied by  a  difference  in  conditions,  leaving  to  the  jury, 
without  other  evidence,  the  duty  of  comparing  the  difference  in 
rates  with  the  difference  in  conditions,  and  determining  with- 
out other  aid  whether  or  not  the  difference  in  rates  was  dis- 
proportionate to  the  difference  in  conditions.  But  the  verdict 
was  not  sustained  by  the  evidence  if  a  mere  difference  in  rates 
without  regard  to  conditions  was  insufficient  to  ground  a 
right  of  action,  or,  a  difference  both  in  rates  and  conditions 
being  shown,  it  was  also  necessary  to  establish  by  evidence 
that  these  differences  were  disproportionate. 

The  action  was  evidently  begun  under  section  8  of  chapter 
89  a  of  the  Compiled  Statutes,  providing  that  "it  shall  be 
unlawful  for  any  telegraph  company,  association,  or  organ- 
ization engaged  in  the  business  of  forwarding  dispatches 
by  telegraph  to  demand,  collect,  or  receive  from  any  pub- 
lisher or  proprietor  of  a  newspaper  any  greater  sura  for  a 
given  service  than  it  deraands,  charges,  or  collects  frora  the 
publisher  or  •'*  proprietor  of  any  other  newspaper  for  a  like 
service,  ....  and  ....  such  telegraph  company  or  asso- 
ciation shall  be  liable  for  all  damages  sustained  by  the  person 
or  parties  in  consequence  of  such  discrimination."     Our  con- 
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etitution  contains  an  express  grant  of  authority  to  legislato 
upon  this  subject.  Article  11,  section  7,  of  the  constitution 
is  as  follows:  "The  legislature  shall  pass  laws  to  correct 
abuses  and  prevent  unjust  discrimination  and  extortion  in 
all  charges  of  express,  telegraph,  and  railroad  companies  in 
this  state,  and  enforce  such  laws  by  adequate  penalties  to  the 
extent,  if  necessary  for  that  purpose,  of  forfeiture  of  their 
property  and  franchises."  In  the  absence  of  such  a  provision 
in  a  state  constitution  there  could  be  little  doubt  of  the  power 
of  the  legislature  in  the  premises.  But  expressio  unius  est 
exclusio  alterius,  and,  the  constitution  containing  this  express 
grant  of  power,  the  provision  quoted  must  be  taken  as  es- 
tablishing the  limits  of  legislative  authority  upon  this  sub- 
ject. We  refer  to  the  constitutional  provision  because  it 
fiimply  grants  the  right  to  prevent  by  legislation  "  unjust 
discrimination,"  This  phrase  has  been  frequently  used  by 
the  courts  and  legislatures,  and  has  obtained  a  well-settled 
construction.  It  is  not  every  discrimination  which  is  un- 
just. So  many  cases  illustrate  this  principle  that  it  would 
be  difficult  to  collate  them.  But  the  general  nature  of  the 
decisions  may  be  readily  seen  from  an  examination  of  the 
nqte  to  Root  v.  Long  Island  R.  R.  Co.^  11  Am.  St.  Rep.  643. 
In  construing  our  statute  it  is  necessary  to  bear  in  mind  the 
constitutional  limitation  quoted,  and  the  statute  bears  a  just 
and  reasonable  construction  within  that  limitation.  It  pro- 
vides in  its  fifth  section  that  all  telegraph  companies  shall 
transmit  all  dispatches  with  impartiality  in  the  order  in  which 
they  are  received,  and  use  due  diligence  in  their  delivery 
without  discrimination  as  to  any  person  or  party  to  whom 
they  may  be  directed.  This  section  evidently  refers  to  the 
duty  of  the  telegraph  company  as  to  the  mode  of  conducting 
its  business  and  not  to  the  charges  ''®  therefor,  and  forbids 
partiality  or  discrimination  in  the  transmission  of  messages. 
Section  7  is  very  similar  in  its  terms  to  what  is  known  "  as 
the  long  and  short  haul  clause  "  of  the  interstate  commerce 
act,  and  forbids  the  charging  of  a  greater  sum  for  the  trans- 
mission of  a  message  over  a  given  distance  than  it  charges 
for  a  similar  message  over  a  greater  distance,  but  adds  this 
significant  proviso:  "  That  dispatches  transmitted  during  the 
right  and  dispatches  for  publication  in  newspapers  may  be 
forwarded  and  delivered  at  reduced  rates;  such  rates  must, 
however,  be  uniform  to  all  patrons  for  the  same  service." 
Section  8  we  have  already  quoted  so  far  as  it  is  material.. 


736  Western  Union  Tel.  Co.  v.  Call  Co.    [Nebraska, 

Section  9  provides:  "  Every  telegraph  company  and  every 
press  association  engaged  in  the  transmission,  collection,  dis- 
tribution, or  publication  of  dispatches  shall  afford  the  same 
and  equal  facilities  to  all  publishers  of  newspapers,  and  fur- 
nish the  dispatches,  collected  by  them  for  publication  in  any 
given  locality,  to  all  newspapers  there  published,  on  the  same 
conditions  as  to  payment  and  delivery." 

An  analysis  of  these  provisions  discloses  that  the  legis- 
lature sought,  by  the  act  referred  to,  to  prohibit:  1.  All 
partiality  or  discrimination  between  patrons  in  the  hand- 
ling of  business;  2.  All  partiality  or  discrimination  in  re- 
gard to  rates  for  similar  services;  3.  All  such  partiality 
or  discrimination  as  to  terms  of  payment  or  delivery;  and 
4.  All  discrimination  in  favor  of  persons  transmitting  dis- 
patches to  the  greater  distance.  Witiiout  violence  to  the 
language  of  the  act,  and  without  giving  it  an  interpretation 
beyond  the  constitutional  grant  of  power,  it  cannot  be  con- 
strued so  as  to  require  a  telegraph  company  to  transmit 
messages  to  two  patrons  under  different  conditions  at  the 
same  rate.  So  interpreted  we  do  not  think  that  the  act,  in 
so  far  as  it  affects  civil  actions,  and  disregarding  the  penal- 
ties it  imposes,  is  anything  more  than  declaratory  of  the 
common  law.  In  the  present  state  of  civilization  it  would 
be  idle  to  assert  that  a  telegraph  company  is  not  charged 
'^■^  with  a  public  function.  The  telegraph  company  in  this 
case  does  not  so  assert.  It  is  now  the  established  law  that  a 
telegraph  company  is  a  public  carrier  of  intelligence,  with 
rights  and  duties  analogous  to  those  of  a  public  carrier  of 
goods  or  passengers.  The  law  regulating  the  duties  of  rail- 
roads and  other  carriers  is,  therefore,  largely  applicable  to 
telegraph  companies.  The  act  of  Congress  known  as  the 
"Interstate  Commerce  Act"  contains  few  new  features,  and 
was  chiefly  designed  to  carry  into  the  statutes  of  the  United 
States  (the  United  States  as  such  not  having  any  common 
law)  the  principles  of  the  common  law  already  enforced  by 
the  states  in  their  domestic  affairs.  England  and  many  of 
the  states  have  adopted  similar  statutes,  not  so  much  to  en- 
graft new  principles  upon  the  law  as  to  make  certain  and 
more  readily  enforce  principles  already  established. 

It  is  argued  by  the  telegraph  company  that  no  cause  of 
action  can  be  predicated  upon  the  mere  fact  that  another 
patron  obtained  services  for  a  lesser  rate,  unless  it  be  shown 
that  the  rate  charged  the  complainant  is  in  itself  unreason- 
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able  and  excessive.  There  are  cases  to  this  efiFect,  but  we 
cannot  lend  our  assent  either  to  their  reasoning  or  to  their 
conclusion.  On  the  contrary,  we  believe  the  true  rule  to  be 
that  rates  must  not  only  be  reasonable  in  themselves,  but 
must  be  relatively  reasonable;  that  is,  that  a  person  or  cor- 
poration engaged  in  public  business,  and  obligated  to  render 
its  services  to  all  persons  having  occasion  to  avail  themselves 
thereof,  is  bound,  in  fixing  its  rates,  to  observe  two  rules:  1. 
Its  rates  must  be  reasonable;  and  2.  It  must  not,  without  a 
just  and  reasonable  ground  for  discrimination,  render  to  one 
patron  services  at  a  less  rate  than  it  renders  to  another,  where 
such  discrimination  operates  to  the  disadvantage  of  that  other: 
Board  of  Trade  v.  Chicago  etc.  R.  R.  Co.,  1  Int.  Com.  Rep.  215; 
Hays  V.  Pennsylvania  Co.,  12  Fed.  Rep.  309;  Scofield  v.  Lakg 
Shore  etc.  Ry.  Co.,  43  Ohio  St.  571;  54  Am.  Rep.  846;  Chicago 
etc.  R.  R.  '»»  Co.  v.  People,  67  111.  11;  16  Am.  Rep.  599;  In- 
dianapolis etc.  R.  R.  Co.  V.  Ervin,  118  111.  250;  59  Am.  Rep. 
369;  Messenger  v.  Pennsylvania  R.  R.  Co.,  36  N.  J.  L.  407; 
13  Am.  Rep.  457;  Atwater  v.  Delaware  etc.  R.  R.  Co.,  48  N.  J. 
L.  55;  57  Am.  Rep.  543;  McDuffee  v.  Portland  etc.  R.  R.  Co., 
52  N.  H.  430;  13  Am.  Rep.  72;  Houston  etc.  Ry.  Co.  v.  Rust, 
68  Tex.  98;  Ragan  v.  Aiken,  9  Lea,  609;  42  Am.  Rep.  684. 
But  it  is  not  unjust  discrimination,  it  is  not  contrary  to  the 
common  law,  and  it  is  not  contrary  to  our  statutes  to  make  a 
difiference  in  rates  where  the  expense  or  diflficulty  of  perform- 
ing the  services  renders  such  discrimination  fair  and  reason- 
able. Many  of  the  cases  already  cited  illustrate  this  principle. 
In  addition  thereto  there  may  be  cited  Interstate  Commerct 
Commission  v.  Baltimore  etc.  R.  R.  Co.,  43  Fed.  Rep.  37;  Baylea 
V.  Kansas  Pac.  Ry.  Co.,  13  Col.  181;  Root  v.  Long  Island  R.  R. 
Co.,  114  N.  Y.  300;  11  Am.  St.  Rep.  643;  Saviti  y.  Ohio  etc. 
Ry.  Co.,  49  111.  App.  315.  With  the  general  rule  announced 
in  the  latter  cases  we  concur,  but  we  do  not  wish  to  commit 
ourselves  to  its  application  in  all  of  them.  Some  cases  justify 
a  discrimination  merely  on  account  of  the  quantity  of  busi- 
ness transacted.  In  the  language  of  Hays  v.  Pennsylvania 
Co.,  12  Fed.  Rep.  309,  and  Scofield  v.  Lake  Shore  etc.  Ry.  Co., 
43  Ohio  St.  571,  54  Am.  Rep.  846,  such  discrimination  in 
favor  of  the  patron  having  the  larger  business  tends  to  create 
monopoly,  destroy  competition,  and  is  contrary  to  public  pol- 
icy. The  same  objection  can  be  urged  to  the  giving  of  privi- 
leged rates  for  the  purpose  of  obtaining  the  business  of  a 
particular  patron,  and  a  discrimination  on  this  ground  is^  we 
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think,  very  justly  condemned  by  the  house  of  lords  in  the 
case  of  London  etc.  R.  R.  Co.  v.  Evershed,  L.  R.  3  App.  Gas. 
1029.  Many  of  the  cases  cited  construe  statutes,  but  they 
were  statutes  declaring  what  we  think  to  be  common-law 
rules,  so  that  whether  this  case  be  viewed  as  one  under  our 
statutes  relating  to  telegraph  companies,  or  one  based  upon 
the  common  law,  we  think  the  principles  governing  it  are  the 
same.  These  are  that  the  telegraph  company  was  bound:  1. 
To  charge  for  services  no  "*  more  than  what  was  reason- 
able; 2.  That  under  like  conditions  it  must  render  services 
to  all  patrons  on  equal  terms;  3.  That  it  must  not  so  dis- 
criminate in  its  rates  to  different  patrons  as  to  give  one  an 
undue  preference  over  another;  but,  4  It  is  not  an  undue 
preference  to  make  to  one  patron  a  less  rate  than  to  another 
when  there  exist  differences  in  conditions  as  to  the  expense 
or  difficulty  of  the  services  rendered  which  fairly  justify  such 
a  diflference  in  rates. 

As  we  have  already  stated,  a  considerable  difference  in  the 
absolute  rate  charged  the  Call  company  and  the  Journal 
company  was  shown,  but  there  were  also  shown  a  difference 
in  conditions  affecting  the  expense  and  difficulty  of  render- 
ing the  services  which  at  common  law  would  justify  some 
difference  in  rates,  and  this  difference  was  one  which  the 
proviso  quoted  from  the  seventh  section  of  our  statute  ex- 
pressly recognizes  as  justifying  a  discrimination  in  this  state. 
There  was  no  evidence  to  show  that  the  rate  charged  the 
Call  company  was  unreasonably  high.  There  was  no  evi- 
dence to  show  that  the  rate  charged  the  Journal  company 
was  unreasonably  low.  There  was  no  evidence  to  show  what 
difference  in  rates  was  demanded  or  justified  by  the  exigen- 
cies of  the  differences  in  conditions  of  service.  We  do  not 
think  that  the  enforcement  of  contracts  deliberately  entered 
into  should  be  put  to  the  hazard  of  a  mere  conjecture  by  a 
jury  without  evidence  upon  which  to  base  its  verdict.  How 
can  it  be  said  that  a  jury  acts  upon  the  evidence  and  reaches 
a  verdict  solely  upon  consideration  thereof  when,  having  es- 
tablished a  difference  in  rates  and  a  difference  in  conditions, 
without  anything  to  show  how  one  difference  affects  the 
other,  or  to  what  extent  it  is  permitted  to  measure  one  against 
the  other,  and  to  say  that  to  the  extent  of  $1  or  to  the  extent 
of  $1,000  the  difference  in  rates  was  disproportionate  to  the 
difference  in  conditions?  It  may  be  said  that  it  would  be 
difficult  to  produce  evidence  to  show  to  what  extent  such 
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•*•  differences  in  conditions  reasonably  affect  rates.  This 
may  be  true,  but  the  answer  is,  that  whatever  may  be  the 
difficulties  of  the  proof,  a  verdict  must  be  based  upon  the 
proof,  and  a  verdict  must  be  founded  upon  evidence  and  not 
upon  the  conjecture  of  the  jury,  or  its  general  judgment  as  to 
what  is  fair  without  evidence  whereon  to  found  such  judg- 
ment. 

The  chief  justice  takes  a  different  view,  and  thinks  there 
is  found  in  the  evidence  a  basis  for  the  verdict.  This  conclu- 
sion is  arrived  at  by  considering  the  service  performed  for  the 
Journal,  so  far  as  the  day  report  is  concerned,  as  similar  in 
its  conditions  to  that  performed  for  the  Call.  We  agree  with 
him  that  it  is  the  fair  inference  from  the  evidence  of  the  wit- 
ness Hathaway  that  the  sum  of  $125  per  month  paid  by  the 
Journal  is  intended  to  include  compensation  for  both  day  and 
night  reports,  but  we  do  not  think  that  any  basis  of  compari- 
son is  thus  afforded.  The  chief  justice  argues  that  because 
the  day  report  is  now  taken  from  the  wires  on  manifold  paper 
and  one  copy  given  to  the  Call  and  the  other  to  the  Journal 
the  conditions  of  service  as  to  this  report  are  the  same.  In 
this  we  think  there  is  overlooked  the  fact  that  it  is  only  on 
account  of  the  Call's  contract  that  the  telegraph  company  is 
required  to  deliver  the  report  to  either  paper  at  the  time  or 
in  the  manner  in  which  it  is  now  delivered.  At  the  risk  of 
some  repetition  we  shall  point  out  what  are  conceived  to  be 
the  differences  in  the  conditions  affecting  the  two  papers. 
Before  the  Call,  or  rather  its  predecessor,  the  Democrat,  be- 
gan to  take  the  report,  the  day  report  was  delivered  to  the 
Journal  at  the  convenience  of  the  telegraph  company.  The 
Journal  had  no  contract  requiring  the  delivery  of  this  report 
at  any  particular  time.  This  is  shown  by  the  testimony  both 
of  Mr.  Calhoun  and  Mr.  Horton.  The  Journal  makes  use  of 
this  day  report  only  to  assist  it  in  editing  the  night  report, 
and  did  not  then  have,  nor  has  it  now,  any  use  for  the  day 
report  until  evening.  Indeed,  now  that  ***  there  is  an  even- 
ing paper  in  Lincoln,  for  the  purposes  of  the  Journal  it 
might  wait  until  the  Call  appeared  and  use  the  dispatches 
published  in  that  paper,  without  depending  upon  the  tele- 
graph company  at  all.  Under  the  former  conditions,  there- 
fore, commercial  business  was  given  the  right  of  way  on  the 
wires,  and  the  day  report  was  transmitted  during  lulls  in  the 
commercial  business  without  any  requirement  that  it  should 
go  to  Lincoln  before  evening.      In  taking  advantage  of  this 
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right  to  give  commercial  business  the  preference  there  was 
then  a  delay  of  several  hours  at  Omaha.  According  to  the 
testimony  on  behalf  of  both  parties  the  day  report  is  of  no 
use  to  the  Call  unless  it  is  all  received  by  3  o'clock,  or 
within  a  few  minutes  thereafter,  and  this  report  now  has  the 
right  of  way  during  the  hours  of  its  transmission  as  against 
commercial  business.  In  order  to  accommodate  this  busi- 
ness the  telegraph  company  was  compelled  to  increase  its 
facilities  between  Omaha  and  Lincoln.  The  evidence  is  un- 
disputed upon  this.  Mr.  Horton  says,  in  answer  to  a  ques- 
tion as  to  what  the  telegraph  company  did  to  enable  it  to 
transmit  the  day  report: 

"I  put  up  an  additional  wire  between  Omaha  and  Lincoln 
over  the  Missouri  Pacific  Railway.  We  had  to  employ  aa 
additional  operator  at  Lincoln  to  take  the  afternoon  report. 
A  portion  of  his  time,  of  course,  was  utilized  in  other  busi- 
ness. 

"  Q.  What  portion  of  the  time  was  devoted  to  this  exclu- 
sively?   A.   From  11  o'clock  to  3:30. 

"  Q.  How  much  was  his  salary  per  month?  A.  Sixty  dol- 
lars." 

On  cross-examination  the  same  witness  was  asked  whether 
it  was  not  the  growth  of  commercial  business  that  made  it 
necessary  to  put  in  a  new  wire  for  this  report.  His  answer 
was:  "That  was  partly  it,  certainly.  We  would  not  have 
built  a  wire  on  purpose  to  accommodate  one  newspaper  at 
$75  a  month."  From  this  we  think  it  appears,  •*'  not  that 
the  wire  was  erected  chiefly  on  account  of  the  commercial 
business,  but  that  it  was  the  necessity  of  supplying  the  day 
report  to  the  Call  which  was  the  immediate  cause  of  erecting 
the  wire.  Under  the  old  conditions  the  Journal  paid  the 
same  rate  which  it  does  now  for  its  report.  Those  conditions 
were' then,  and  are  now,  suflBcient  for  the  purposes  of  the 
Journal,  The  fact  that  it  now  gets  the  day  report  on  mani- 
fold paper  as  early  as  the  Call  is  a  matter  of  no  consequence 
to  the  Journal,  as  it  is  not  allowed  to  use  the  report  until 
after  the  Call  is  published.  Both  Mr.  Cox  and  Mr.  Calhoun 
testify  to  this.  To  hold  that  the  conditions  are  now  similar, 
and  that  the  Journal  and  Call  must  have  the  same  rate,  would 
require  either  that  the  telegraph  company  make  its  rate  for 
the  increased  service  as  low  as  it  was  for  the  former  service, 
or  else  that  it  increase  the  rate  charged  the  Journal,  although 
the  Journal  is  in  nowise  interested  in  the  increase  of  service.. 
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We  think,  therefore,  that  the  conditions  of  service  which  the 
Call  requires  and  which  the  Journal  requires  are  so  different 
as  to  leave  no  basis  for  comparison. 
Reversed  and  remanded. 

Mb.  Chief  Justice  Norval  dissented,  on  the  ground  that  the  verdict 
»nd  judgment  of  the  lower  court  were  sustained  by  the  evidence,  and  that 
the  recovery  awarded  was  proper  under  the  rule  that  when  a  telegraph 
company  charges  one  person  a  higher  rate  than  it  exacts  from  another  for 
the  transmission  of  dispatches  under  like  conditions,  the  difference  between 
the  charges  is  the  measure  of  damages  the  one  who  has  been  discriminated 
against  is  entitled  to  recover:  Citing  Cook  v.  Chicago  etc  Ry.  Co.,  81  lowa^ 
551;  25  Am.  St.  Rep.  512;  Scofield  v.  Railway  Co.,  43  Ohio  St.  571;  54 
Am.  Rep.  846;  Louisville  etc.  R.  R.  Co.  v.  Wilson,  132  Ind.  517;  Hays  r. 
Pennsylvania  Co.,  12  Fed.  Rep.  309;  Samuels  v.  Louisville  etc  B.  R.  Co.,  31 
Fed.  Rep.  57. 

Telegraph  Companies — Discrimination. — Right  to  make  is  discussed 
in  the  extended  note  to  Central  Union  Teleph.  Co.  v.  Falley,  10  Am.  St. 
Rep.  131. 

Telegraph  Companies  as  Common  Carriers. — Under  the  laws  of  South 
Dakota  a  telegraph  company  offering  to  carry  telegraphic  messages  for  the 
public  is  a  common  carrier  of  such  messages:  Kirhy  v.  Western  Union  Tel. 
Co.,  4  S.  Dak.  105;  46  Am.  St.  Rep.  765.  This  question,  over  which  there 
is  a  great  difference  of  judicial  opinion,  is  fully  discussed  in  the  notes  to 
Pacific  Tel.  Co.  v.  Underwood,  40  Am.  St.  Rep.  494,  and  the  extended  note« 
to  Campy.  Weste7-n  Union  Tel.  Co.,  71  Am.  Dec.  465;  Birney  v.  Printing 
Tel  Co.,  81  Am.  Dec.  613;  Western  Union  Tel.  Co.  v.  Blanchard,  45  Am. 
Rep.  487;  and  Leonard  v.  New  York  etc  Tel.  Co.,  1  Am.  Rep.  460. 


Weir  v.  Thomas. 

[44  Nebbaska,  507.] 

'DiFiNiTioiT. — The  Word  "between,"  when  it  refers  to  a  period  of  tim« 
from  one  day,  month,  or  year  to  another,  excludes  both  dates.  "Be- 
tween "  two  days  is  exclusive  of  both. 

Mechanics'  Liens. — As  between  a  Mortgage  recorded  on  a  certain  date, 
and  claim  for  a  mechanic's  lien,  in  which  the  material  is  alleged  to  have 
been  delivered  "between"  that  date  and  a  subsequent  day,  the  lien  of 
the  mortgage  is  senior  and  superior  to  that  of  the  materialman. 

Harwood,  Ames  &  Pettis,  for  the  appellant. 

Mockett,  Rainbolt  &  Polk,  S.  L.  Geisthardt,  Darnall  &  Bab' 
cock,  and  J.  S.  Kirkpatrick,  for  the  appellee. 

•®®  Ryan,  C.  In  its  petition  the  firm  of  A.  H.  Weir  &  Co. 
alleged  that  in  pursuance  of  a  contract  with  F.  J.  Andrew! 
it  had  furnished  material  for  a  building  on  and  between 
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August  21  and  January  22,  1891,  for  which,  after  crediting 
all  payments,  there  still  remains  due  a  balance  of  four  hun- 
dred and  four  dollars  and  thirty  cents,  for  which  sum,  with 
interest,  there  was  a  prayer  for  a  foreclosure.  Sarah  F. 
Harris,  one  of  the  defendants,  appeals  from  the  decree,  which 
postponed  her  rights  to  those  of  A.  H.  Weir  &  Co.  Her 
mortgage  on  the  premises,  against  which  the  mechanic's  lien 
was  claimed,  was  filed  on  August  21,  1890.  In  the  itemized 
account  attached  to  the  affidavit  filed  for  a  lien  there  were 
descriptions  of  lumber,  but  no  date  was  specially  given  in 
connection  with  any  of  these  items  earlier  than  August  23, 
1890.  To  establish  its  priority  over  this  mortgage,  however, 
the  following  language,  with  which  the  statement  of  account 
was  prefaced,  was  relied  upon  by  plaintiff:  "Lincoln,  Neb., 
December  29,  1890.  Estimate  on  original  bill  made  by  A. 
H.  Weir  &  Co.  For  Susie  L.  Thomas  job.  F.  D.  Andrews, 
contractor.  Delivered  between  August  21,  1890,  and  Janu- 
ary 22,  1891."  If  this  language  fairly  implies  that  the  two 
dates  named  are  included  by  the  use  of  the  word  "between," 
the  finding  of  the  district  court  adverse  to  the  mortgage  in 
question  is  sustainable,  otherwise  not. 

In  the  case  of  JBunce  v.  Reed,  16  Barb,  347,  was  involved 
the  definition  of  the  word  "  between,"  found  in  the  same 
connection  as  above.  Judge  Hand  said:  "The*®*  affidavit 
of  publication  is  defective  in  this  case  unless  the  words 
'between  the  seventh  day  of  December,  1850,  and  the  first 
day  of  March,  1851,'  supply  the  defect.  The  seventh  day  of 
December  was  Saturday,  and  that  was  the  last  day  notice 
could  have  been  published.  It  has  been  decided  that  *  till ' 
includes  the  day  to  which  it  is  prefixed:  Dakins  v.  Wagner,  3 
Dowl.  P.  C.  535.  But  'between,'  when  properly  predicable 
of  time,  is  intermediate,  and  strictly  does  not  include  in  this 
case  either  the  7th  of  December  or  1st  of  March.  Between 
two  days  was  exclusive  of  both:  Atkins  v.  BoyUton  Fire  etc, 
Ins.  Co.,  5  Met.  440;  39  Am.  Dec.  692.  The  affidavit  does 
not  show  a  publication  eighty-four  days," 

In  Atkins  v.  Boylston  Fire  etc.  Co.,  5  Met.  440,  39  Am.  Dec. 
692,  the  coflee  insured  was  "to  be  shipped  between  February 
1  and  July  15, 1840,"  under  the  terras  of  the  policy.  In  the 
opinion  of  the  court  there  was  the  following  language:  "  It  is 
undoubtedly  true  that  the  word  *  between'  is  not  always  used 
to  denote  an  intermediate  space  of  time  or  place,  as  the  plain, 
tiff's  counsel  has  remarked.     We  speak  of  a  battle  between 
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two  armies,  a  combat,  a  controversy,  or  a  suit  at  law  between 
two  or  more  parties;  but  the  word  thus  used  refers  to  the 
actions  of  the  parties,  and  does  not  denote  locality  or  time* 
But  if  it  should  be  said  that  there  was  a  combat  between  two 
persons  between  two  buildings,  the  latter  word  would  un- 
doubtedly refer  to  the  intermediate  space  between  the  build- 
ings, while  the  former  word  would  denote  the  action  of  the 
parties.  But  it  was  argued  that  the  word  'between'  is  not 
always  used  as  exclusive  of  the  termini  when  it  refers  to 
locality.  Thus,  we  speak  of  a  road  between  one  town  and 
another,  although  the  road  extends  from  the  center  of  one 
town  to  the  other;  and  this,  in  common  parlance,  is  a  de- 
scription sufficiently  intelligible,  although  the  road  in  fact 
penetrates  each  town.  But  if  all  the  land  between  two 
buildings  or  between  two  other  lots  of  land  be  granted,  then 
certainly  only  the  intermediate  land  between  the  two  lots  of 
land,  or  the  two  buildings,  would  pass  by  the  grant.  **• 
And  we  think  the  word  'between'  has  the  same  meaning 
when  it  refers  to  a  period  of  time  from  one  day,  month,  or 
year  to  anotlier.  If  this  policy  had  insured  the  plaintiff's 
property  to  be  shipped  between  February  and  July,  it  would 
clearly  not  cover  any  property  shipped  in  either  of  those 
months.  So  we  think  the  days  mentioned  in  the  policy  are 
excluded.  We  think  the  word  'between'  has  the  same  mean- 
ing in  this  respect  as  the  words  used  in  the  second  policy. 
In  that  policy  the  goods  insured  are  to  be  shipped  subse- 
quently to  the  14th  of  July  and  prior  to  the  15th  of  October 
next  following.  This  would  be  construing  the  contract  ac- 
cording to  the  most  common  meaning  of  the  word  'between,* 
and  there  is  nothing  in  the  contract  to  intimate  that  the  word 
was  used  in  any  other  sense." 

This  meaning  of  the  word  "  between"  not  only  is  sanctioned 
by  the  only  adjudicated  cases  which  we  have  been  able  to 
find,  but  as  well  it  has  the  approval  of  our  own  judgment. 
From  this  it  inevitably  results  that  the  lien  in  favor  of  A.  H. 
Weir  &  Co.  related  back  from  the  time  of  its  filing  so  as  to 
include  August  22d  and  exclude  August  21st.  The  mort- 
gage to  Sarah  F.  Harris,  which  was  filed  for  record  on  August 
2l8t,  should  therefore  have  been  decreed  senior  and  superior 
to  the  mechanic's  lien  of  A.  H.  Weir  &  Co.  This  conclusion 
seems  to  be  somewhat  at  variance  with  the  following  language 
at  the  close  of  the  opinion  of  this  court  in  Noll  v.  KenneaUy^ 
37  Neb,  885,  to  wit:  "  The  fair  inference  to  be  drawn  from  the 
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statement  in  the  account  for  the  lien  we  are  considering  is 
that  the  materials  were  furnished  between  the  dates  therein 
named,  and  that  the  last  were  furnished  on  the  date  last 
given:  See  Manly  v.  Downing,  15  Neb.  637;  Hayden  v.  Wulfing^ 
19  Mo.  App.  353;  Bangs  v.  Berg,  82  Iowa,  350;  Johnson  v. 
Stout,  42  Minn.  5 14."  An  examination  of  the  cases  cited  will 
show  that  they  support  the  proposition  that  when  it  appears 
from  the  statements  in  the  affidavit,  or  from  the  itemized 
account  thereto  attached,  that  the  labor  or  material  *^'  was 
furnished  within  the  prescribed  statutory  time  immediately 
antecedent  to  filing  the  same,  it  is  a  suflficient  compliance 
with  the  requirements  of  the  mechanic's  lien  law  to  render 
such  filing  effective,  and  as  this  was  the  only  question  in  dis- 
pute which  involved  the  sufiiciency  of  the  sworn  statements 
filed  to  secure  a  lien,  such  language  as  implies  more  is  but 
dictum.  This  explanation  is  made  upon  the  suggestion  of 
the  writer  of  the  opinion  referred  to,  and  has  his  entire  ap- 
proval. 

The  judgment  of  the  district  court,  in  so  far  as  thereby 
the  rights  of  A.  H.  Weir  &  Co.  were  adjudged  superior  to  the 
lien  of  the  mortgage  made  to  Sarah  F.  Harris,  is  reversed 
and  this  cause  is  remanded  to  said  district  court  with  direc- 
tions to  modify  its  decree  accordingly. 

Reversed  and  remanded. 

Mechanics*  Liens — Priority  between  and  MoRTOAGEa.— When,  b«< 
tween  the  time  of  the  execution  and  recording  of  a  mortgage  and  the  issos 
of  mortgage  bonds  thereon,  a  mechanic's  lien  attaches  to  the  mortgaged 
premises,  the  holders  of  such  mortgage  bonds  without  actual  notice  of 
the  mechanic's  lien  have  a  lien  on  the  mortgaged  premises  relating  back  to 
the  time  when  the  mortgage  was  recorded,  prior  and  superior  to  that  of  th« 
mechanic's  lien:  Central  Trust  Co.  v.  Continental  Iron  Works,  51  N.  J.  Eq. 
605;  40  Am.  St.  Rep.  539,  and  note.  The  lien  of  a  mortgage  for  the  pur* 
chase  price  of  land  cannot  be  displaced  or  postponed  by  a  mechanic's  lien  for 
material  furnished  for  s  building  thereon  which  attaches  simultaneously 
with  the  acquisition  of  title  by  the  mortgagor  and  the  execution  of  th« 
mortgage:  Rugsell  v.  Grant,  122  Mo.  161;  43  Am.  St.  Rep.  563,  and  note. 
See,  also,  the  note  to  Kilpatrick  v.  Kansas  City  etc  E.  S.  Co.,  41  Am.  Sb 
Rep.  758. 
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EooHESTBR  Loan  and  Banking  Company  v.  Lib- 
erty Insurance  Company. 

[44  Nebraska,  637.] 

IvsuRANCB — Waiver  of  Proof  of  Loss. — An  insurance  company  by  re« 
fusing  to  pay  a  loss,  and  defending  on  the  ground  that  the  policy  ia 
■nit  was  not  in  force  at  the  time  of  the  loss,  thereby  waives  the  right  to 
be  furnished  with  any  proof  of  loss  as  required  by  the  policy. 

Insurance — Proof  of  Loss. — An  affidavit  by  the  insured  describing  the 
premises  insured,  stating  their  loss  and  the  date  thereof,  the  amount  of 
damage  and  of  the  insurance,  and  that  the  cause  of  the  fire  is  unknown, 
is  a  substantial  compliance  with  the  terms  of  a  policy  requiring  the  ia< 
sured  to  furnish  the  insurer  with  proof  of  loss. 

Insurance — Titlb  to  Property — Insurable  Interest. — Although  the 
insured  premises  have  been  conveyed  to  the  insured  without  considera- 
tion, and  for  the  fraudulent  purpose  of  placing  them  beyond  the  reach 
of  the  grantor's  creditors,  this  is  not  any  defense  for  the  insurer  under 
a  policy  providing  that  it  shall  be  void  if  the  interest  of  the  insured  in 
the  premises  is  other  than  unconditional  and  sole  ownership. 

Insurance.— An  Interest  in  Property  to  bb  Insurable  does  not  necea< 
sarily  depend  upon  the  sole  ownership  of  the  property.  It  may  be  a 
special  or  limited  ownership  disconnected  from  any  title,  lien,  or  pos* 
session. 

Insurance — Insurable  Interest. — If,  by  a  loss,  the  holder  of  an  interest 
in  property  is  deprived  of  ita  possession,  enjoyment,  or  profit,  or  a 
security  or  lien  resting  thereon,  or  other  certain  benefits  growing  out 
of,  or  dependent  upon  it,  he  has  an  insurable  interest  therein. 

Insurance — Insurable  Interest  in  Personalty.  —Possession  with  claim 
of  ownership  of  personal  property  invests  one  with  an  insurable  in- 
terest therein,  and,  if  an  insurance  company  insures  such  property,  and 
loss  occurs,  it  cannot  defend  against  payment  on  the  ground  that  the 
insurer  holds  the  property  in  trust  for  another,  even  to  enable  suoh 
other  to  consummate  a  fraud,  if  it  afi'ects  the  insurance  without  in< 
quiry  as  to  the  title,  and  without  express  and  positive  false  represen. 
tations  as  to  the  ownership  of  the  title  believed  in  and  acted  upon  by 
the  insurer. 

Insurance — Insurable  Interest  in  Real  Estate. — If  a  policy  of  insnr* 
ance  is  issued  to  one  who  holds  the  legal  title  to  real  estate,  without 
inquiry  by  the  insurer  as  to  whether  any  other  person  is  interested  in 
such  property,  and  no  representations  are  made  by  the  insured  further 
than  that  he  is  the  owner  of  the  property,  it  is  no  defense  to  an  action 
on  the  policy  that  the  insured,  though  holding  the  legal  title,  is  a 
mere  trustee  for  an  undisclosed  beneficiary. 

Insurance — Vacant  Property — Waiver. — A  provision  in  a  policy  of  in- 
surance rendering  it  void  if  the  insured  property  is,  at  the  date  of  the 
policy,  or  shall  afterward  become,  vacant  and  unoccupied,  is  for  the 
benefit  of  the  insurer,  and  may  be  waived  by  him,  and  the  existence 
of  the  vacancy  at  the  date  of  the  policy,  or  afterward,  does  not  ren. 
der  it  void,  but  only  voidable  at  the  election  of  the  insurer. 

Insurance — Vacant  Premises — Waiver — Estoppel. — If  an  insurer  is- 
sues a  policy  on  property  with  actual  knowledge  on  the  part  of  himself 
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er  his  agent  that  the  insured  premises  are  at  the  time  vacant  and  an< 
occupied,  he  thereby  waives  a  condition  in  the  policy  that  it  shall  be 
Toid  if  the  property  is,  at  the  time  insurance  is  issued  thereon,  vacant 
and  unoccupied,  and  he  is  estopped  from  alleging  such  vacancy  as  a  de- 
fense to  an  action  to  recover  for  a  loss  under  the  policy. 
IirsusANCE — NoTicB  TO  AoENT  AS  NoTiCK  TO  INSURER. — Notice  to  an  insur- 
ance agent  who  issues  a  policy  of  facts  relating  to  the  subject  matter 
of  the  insurance  is  notice  to  the  company,  and  if  he  fails  to  properly 
state  them  in  the  policy,  when  relied  upon  and  trusted  to  do  so,  the 
company  is  not  permitted  to  escape  liability  on  that  ground. 

/.  H.  Macomber,  for  the  appellants. 

J,  Fawcett,  for  the  appellee. 

•**  Ragan,  C.  This  action  was  brought  in  the  district 
court  of  Douglas  county  by  L.  G.  Bangs  against  the  Liberty 
Insurance  Company  of  the  city  of  New  York  (hereinafter 
called  the  "  insurance  company").  The  action  was  based 
on  an  ordinary  fire  insurance  policy  issued  by  the  insurance 
company  to  Bangs  on  certain  real  estate  situate  in  the  city 
of  Omaha.  The  Rochester  Loan  &  Banking  Company 
(hereinafter  called  the  "loan  company")  was  joined  as  a 
party  plaintiff,  because  the  policy  provided  that  the  loss,  if 
any,  should  be  payable  to  it  as  mortgagee.  At  the  close  of 
the  evidence  the  jury,  in  obedience  to  a  peremptory  instruc- 
tion of  the  district  court,  returned  a  verdict  in  favor  of  the 
insurance  company,  and,  to  reverse  the  judgment  of  dismissal 
pronounced  on  such  verdict.  Bangs  and  the  loan  company 
have  prosecuted  to  this  court  a  petition  in  error. 

1.  The  policy  in  suit  contained,  among  other  things,  the 
following  provisions:  That  the  policy  should  be  void  if  the 
interest  of  the  insured  in  the  insured  premises  be  other  than 
unconditional  and  sole  ownership;  if  the  insured  premises 
be  or  become  vacant  or  unoccupied  and  so  remain  for  ten 
days;  that  if  a  fire  occurred  the  insured,  within  sixty  days, 
should  render  a  statement  to  the  company,  signed  and  sworn 
to  by  the  insured,  stating  the  knowledge  and  belief  of  the 
assured  as  to  the  time  and  origin  of  the  fire,  etc.  One  of 
the  defenses  interposed  by  the  insurance  company  to  the 
action  was  that  the  insured  did  not  furnish  it,  the  company, 
"proofs  of  loss  as  required  by  the  terms  and  conditions  of 
said  policy  of  insurance."  The  fire  occurred  on  the  seventh 
day  of  November,  1891,  and  on  the  first  day  of  December, 
1891.  Bangs  made  and  furnished  the  insurance  company 
an  affidavit  in  words  and  figures  as  follows: 
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"State  op  Iowa,  ) 

Carroll  County.  )   *** 

"I,  L.  G.  Bangs,  being  duly  sworn,  depose  and  say:  '*■ 
That  my  house  on  lot  3  of  Allen's  subdivision  of  lot  5,  Ra- 
gan's  addition  to  Omaha,  Nebraska,  was  destroyed  by  fire  on 
the  night  of  November  7,  1891;  that  the  causes  of  the  fire 
are  unknown  to  me;  that  the  damage  done  to  my  buildings 
was  about  $1,000,  and  that  said  building  was  insured  in  the 
Liberty  Insurance  Company  for  $900  by  policy  dated  April 
28,  1891;  that  I  have  made  inquiry  and  am  unable  to  find 
anything  about  the  origin  of  the  fire.  The  policy  on  said 
buildings  was  for  $800  on  the  house  and  $100  on  the  barn. 

"L.  G.  Bangs. 

"  Subscribed  and  sworn  to,"  etc. 

We  remark:  1.  This  was  a  substantial  compliance  with 
the  terms  of  the  policy  requiring  Bangs  to  furnish  the  insur- 
ance company  proofs  of  loss:  Hanover  Fire  Ins.  Co.  v.  Gustin, 
40  Neb.  828.  2.  That  if  Bangs  had  wholly  failed  to  furnish 
the  insurance  company  any  proofs  of  loss  whatever,  such 
failure,  under  the  circumstances  of  this  case,  would  afford 
the  insurance  company  no  defense  whatever  to  this  action* 
Here,  as  we  shall  presently  see,  the  insurance  company 
refuses  to  pay  the  loss,  and  defends  against  this  action 
on  the  ground  that  the  policy  in  suit  was,  at  the  date  of 
the  loss  of  the  insured  property,  not  in  force.  In  Phenix 
Ins.  Co.  V.  Bachelder,  32  Neb.  490,  29  Am.  St.  Rep.  443,  this 
court,  speaking  through  its  present  chief  justice.  Nerval, 
said:  "The  absolute  denial  by  the  insurer  of  all  liability, 
on  the  ground  that  the  policy  was  not  in  force  at  the 
time  of  the  loss,  is  a  waiver  of  the  preliminary  proofs  of  loss 
required  by  the  policy":  See,  also,  Western  Home  Ins.  Co. 
V.  Richardson,  40  Neb.  1.  In  Om,aha  Fire  Ins.  Co.  v.  Dierks, 
43  Neb.  473,  it  was  held:  "The  right  of  an  insurance  com- 
pany to  notice  of  loss  is  a  right  which  the  company  may 
waive;  and  when  the  insurer  denies  all  liability  for  the  loss, 
and  refuses  to  pay  the  same,  and  places  such  denial  and 
refusal  upon  grounds  other  than  the  failure  of  the  insured 
to  give  notice  of  the  loss,  such  denial  and  refusal  avoid 
the  necessity  of  such  notice":  See,  also,  ***  Omaha  Fire 
Ins.  Co.  V.  Dierks,  43  Neb.  473.  The  precise  question  was 
squarely  presented  and  decided  in  Dwelling  House  Ins.  Co, 
V.  Brewster,  43  Neb.  528,  where  Harrison,  J.,  speaking  for  this 
court  to  the  point,  said:  "Proofs  of  loss  required  by  a  con- 
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dition  of  an  insurance  policy  are  waived  when  the  insur- 
ance company  denies  any  liability  for  the  loss  on  the  ground 
that  the  policy  was  not  in  force  at  the  date  of  the  loss." 
We  conclude,  therefore,  that  the  insurance  company  waived 
the  defense  under  consideration,  in  view  of  the  fact  that  it 
defended  the  action  on  the  ground  that  the  policy  was  not 
in  force  at  the  date  of  the  loss;  and,  if  the  insurance  company 
had  not  waived  such  defense,  that  the  evidence  establishes 
that  the  insured  suflBciently  complied  with  the  provisions  of 
the  policy  in  reference  to  furnishing  the  insurance  company 
proof  of  loss. 

2.  The  second  defense  of  the  insurance  company  was  that 
Bangs,  at  the  time  of  the  issuance  of  the  policy  in  suit,  was 
not  the  unconditional  and  sole  owner  of  the  real  estate  in- 
sured; that  such  real  estate  was  in  fact  the  property  of  the 
loan  company,  the  title  to  which  property  was  held  in  trust 
for  it  by  Bangs.  The  policy  in  suit  was  issued  on  the  28th  of 
April,  1891.  It  is  undisputed  that  prior  to  the  21st  of  April, 
1891,  the  loan  company  was  the  owner  and  held  the  legal 
title  to  the  insured  real  estate.  On  the  twenty-first  day  of 
April,  1891,  the  loan  company,  at  its  home  ofl&ce  in  the  state 
of  New  Hampshire,  executed  to  Bangs  an  absolute  warranty 
deed  for  this  property,  which  was  recorded  in  the  office  of  the 
register  of  deeds  some  time  in  the  following  May.  On  the 
trial  of  this  action  Bangs  swore  that  he  was  the  owner  of  this 
real  estate,  and  had  been  since  the  date  of  his  deed,  and  that 
he  purchased  it  of  the  loan  company  at  private  sale.  The 
president  of  the  loan  company  testified  on  the  trial  that 
Bangs  was  the  owner  of  the  property.  We  are  unable  to 
understand  upon  what  theory  the  learned  district  judge 
reached  the  conclusion,  if  he  did  reach  such  conclusion,  that 
this  evidence  ***  was  insufficient  to  establish  that  Bangs 
was  the  unconditional  owner  of  the  insured  property.  The 
president  of  the  loan  company  and  Bangs,  at  the  time  of  the 
issuance  of  the  policy  in  suit,  resided  in  Carroll,  Iowa;  and 
Bangs  admitted  in  his  testimony  that  he  had  never  seen  this 
property,  and  that  he  did  not  furnish  the  money  which  paid 
the  insurance  premium.  The  evidence  of  the  president  of  the 
loan  company  was  that  he  or  the  loan  company  took  out  the 
insurance  on  the  property  in  the  name  of  Bangs,  and  that 
he  or  the  loan  company  paid  the  premium;  that  he  had  cor- 
responded with  certain  real  estate  agents  in  the  city  of  Omaha 
for  the  purposes  of  having  them  effect  a  sale  of  this  property, 
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and  to  procure  a  tenant  for  the  property  and  collect  rents. 
But  when  it  is  remembered  that  the  loan  company  had  a 
mortgage  upon  this  real  estate,  then  its  conduct  in  the  prem- 
ises was  entirely  consistent  with  Bang's  ownership  of  the 
property.  Nor  are  we  able  to  understand  how  Bangs  could 
be  deprived  of  the  title  to  his  property  because  a  person  hold- 
ing a  mortgage  on  it  should  insure  it  in  Bangs'  name  for  the 
mortgagee's  benefit.  In  any  event,  this  evidence,  and  the  effect 
of  it,  was  not  for  the  learned  district  court,  but  for  the  jury, 
and  had  the  court  permitted  this  case  to  go  to  the  jury,  and 
it  had  returned  a  special  finding  that  Bangs,  at  the  time  the 
policy  in  suit  was  issued,  was  not  the  unconditional  owner 
of  the  real  estate,  the  evidence  in  this  record  would  not  sup- 
port such  a  finding. 

Considerable  stress  is  placed  by  counsel  for  the  insurance 
company  upon  the  fact  that  it  does  not  appear  from  the  evi- 
dence what,  if  any,  consideration  Bangs  paid  the  loan  com- 
pany for  this  property,  but  we  do  not  think  that  is  a  matter 
which  concerns  the  insurance  company.  The  loan  company 
may  have  given  its  property  to  Bangs,  and  if  so,  he  would 
nevertheless  be  the  owner  of  it.  Indeed,  it  would  seem  that 
had  the  loan  company  conveyed  the  title  to  this  property  to 
Bangs  without  consideration,  and  for  the  fraudulent  purpose 
of  placing  it  beyond  the  reach  of  the  ***  loan  company's 
creditors,  that  that  would  not  afford  any  defense  to  the  in- 
surance company.  German  Ins.  Co.  v.  Hyman,  34  Neb.  704, 
was  an  action  on  an  insurance  policy  issued  on  a  stock  of 
millinery  to  Mrs.  Hyman.  The  insurance  company  defended 
on  the  ground  that  Mrs.  Hyman  was  not  the  owner  of  the 
goods  insured  and  destroyed;  that  they  had  been  purchased 
with  the  money  and  proceeds  of  property  given  her  by  her 
husband  for  the  purpose  of  defrauding  his  creditors.  Post,  J., 
in  discussing  and  overruling  this  defense,  said:  "Suppose 
plaintiff  in  error  were  a  trespasser  instead  of  an  insurer,  and 
was  called  upon  to  answer  for  a  conversion  of  the  property. 
Would  it  be  heard  in  defense  to  say  that  the  title  of  the 
insured  had  been  acquired  in  fraud  of  the  rights  of  a  third 
party  ?  Certainly  not.  Nor  is  there  any  rule  of  law  or  morals 
which  will  sanction  such  a  defense  in  this  action.  It  is  said 
that  had  the  plaintiff  in  error  known  of  the  business  record 
of  Louis  Hyman — that  is,  the  fact  that  he  had  once  made  an 
assignment — it  would  have  refused  to  insure  the  property.  It 
is  a  sufficient  answer  to  this  claim  that  there  is  no  rule  of 
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law  which  imposes  upon  the  owner  of  property  the  duty  to 
volunteer  such  information  to  an  insurance  company.  An 
interest,  to  be  insurable,  does  not  depend  necessarily  upon 
the  ownership  of  the  property.  It  may  be  a  special  or  lim- 
ited ownership  disconnected  from  any  title,  lien,  or  posses- 
sion. If  the  holder  of  an  interest  in  the  property  will  suffer 
loss  by  its  destruction,  he  may  indemnify  himself  therefrom 
by  a  contract  of  insurance.  If,  by  the  loss,  the  holder  of  the 
interest  is  deprived  of  the  possession,  enjoyment,  or  profit  of 
the  property,  or  a  security  or  lien  resting  thereon,  or  other 
certain  benefits  growing  out  of  or  depending  upon  it,  he  has 
an  insurable  interest."  From  this  it  seems  that  possession 
with  claim  of  ownership  of  personal  property  invests  one  with 
an  insurable  interest  therein;  and  that  if  an  insurance  com- 
pany insures  such  property,  and  a  loss  occurs,  it  cannot  defend 
against  the  payment  of  such  loss  on  '*•  the  ground  that  the 
insured  party  held  the  property  in  trust  for  some  other  person, 
even  to  enable  such  third  person  to  consummate  a  fraud,  where 
it  effected  such  insurance  without  inquiry  as  to  the  insured's 
actual  title,  and  without  the  express  and  positive  false  repre- 
sentations of  the  insured  as  to  his  actual  title  believed  in  and 
acted  upon  by  the  insurance  company.  And  it  seems  that 
where  a  policy  is  issued  to  one  who  holds  the  legal  title  to 
real  estate,  where  no  inquiries  are  made  as  to  whether  any 
other  person  is  interested  in  such  property,  and  no  represen- 
tations are  made  by  the  insured  further  than  that  he  is  the 
owner  of  the  property,  that  it  is  not  a  defense  to  the  insur- 
ance company,  in  an  action  on  such  policy,  that  the  insured, 
though  holding  a  legal  title  to  the  premises,  was  a  mere  trus- 
tee for  an  undisclosed  beneficiary.  If  any  other  person  than 
Bangs  has  any  interest  or  ownership  in  this  real  estate,  or 
any  part  of  it,  it  does  not  appear  from  the  evidence  before  us, 
further  than  the  lien  thereon  by  the  loan  company  by  virtue 
of  its  mortgage.  We  are  not  called  upon  to  decide,  nor  do  we 
decide,  whether  the  provision  in  the  policy  requiring  the 
insured  to  be  the  unconditional  and  sole  owner  of  the  in- 
sured property  is  complied  with  when  such  property  is  real 
estate  and  the  insured  has  the  legal  title  thereto,  even  if  it 
should  develop  that  he  held  such  title  in  trust  for  the  use  of 
some  other  person.     That  question  is  not  before  us. 

3.  The  third  defense  of  the  insurance  company  was  that 
the  insured  property,  at  the  time  of  the  issuance  of  the  pol- 
icy, was  vacant  and  at  the  date  of  the  fire  hud  been  vacant 
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and  unoccupied  for  ten  days.  The  reply  of  the  insured  ad- 
mits that  the  property  was  vacant  as  stated,  but  pleads  ia 
avoidance  of  this  defense  a  waiver  or  estoppel  thereof  by  the 
company.  The  provision  in  an  insurance  policy  rendering 
it  void  because  the  insured  property  is,  at  the  time  of  its 
insurance,  or  shall  afterward  become,  vacant  and  unoccupied 
for  a  certain  time,  is  inserted  therein  **''  for  the  benefit  of 
the  insurer;  it  is  a  provision  which  the  insurer  may  waive; 
and  the  existence  of  the  vacancy  at  the  date  of  the  insurance, 
or  the  happening  of  the  vacancy  afterward,  does  not  render 
the  policy  void,  but  voidable,  at  the  election  of  the  insurer. 
On  the  twentieth  day  of  April,  1891,  the  president  of  the  loan 
company  at  Carroll,  Iowa,  addressed  a  letter  to  the  agents 
of  the  insurance  company  in  Omaha,  Nebraska,  in  which  he 
made  this  inquiry:  "Please  let  me  know  what  rate  you  will 
give  me  for  three  years'  risk  on  the  following  properties:  One 
thousand  dollars  on  a  one  and  one-half  story  frame  dwelling- 
house,  with  addition,  on  lot  3,  Allen's  subdivision  of  lot  5, 
Ragan's  addition  to  Omaha?"  This  is  the  property  covered 
by  the  insurance  policy  in  suit.  On  the  25th  of  April,  1891, 
the  agents  of  the  insurance  company  answered  this  letter, 
acknowledging  its  receipt,  stating  that  the  rate  for  one  year 
was  fifty  cents,  for  three  years  one  per  cent,  for  five  years  one 
and  one-half  per  cent,  and  then  said:  "The  one  and  one- 
half  story  on  lot  3,  Allen's  subdivision  of  lot  5,  Ragan's  addi- 
tion, we  would  not  wish  to  carry  more  than  $800  on  this 
dwelling.  The  last-described  dwelling  is  vacant,  but  the 
barn  is  occupied."  On  the  27th  of  April  the  president  of  the 
loan  company  wrote  to  the  agents  of  the  insurance  company 
as  follows:  "Please  send  me  policy  on  the  one  and  one-half 
story  dwelling  on  the  insured  property,  $800  on  the  dwelling 
and  $100  on  the  barn.  Make  the  policy  in  the  name  of  L.  G. 
Bangs,  present  owner,  with  mortgage  clause  loss,  if  any, 
payable  to  the  Rochester  Loan  &  Banking  Company.  Send 
policy  to  me  and  I  will  return  draft  for  premium."  In  pur- 
suance of  this  correspondence  the  agents  of  the  insurance 
company  issued  the  policy  in  suit,  and  on  the  29th  of  April, 
1891,  inclosed  it  in  a  letter  to  the  president  of  the  loan  com- 
pany at  Carroll,  Iowa.  On  the  30th  of  the  same  month  the 
president  of  the  loan  company  transmitted  to  the  agents  of 
the  insurance  company  the  premium  on  the  policy. 

***  It  would  seem  almost  unnecessary  to  cite  authorities 
to  show  that  since  the  insured  property  was  vacant  and  un- 
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occupied  at  the  date  of  the  issuance  of  the  policy  in  suit, 
which  fact  was  actually  known  by  the  insurance  company, 
and  with  that  knowledge  actually  before  it  it  chose  to  insure 
the  property,  that  in  doing  so  it  elected  to  and  did  waive  the 
conditions  in  the  policy  that  the  same  should  be  void  if  the 
property  was,  at  the  time  it  was  insured,  vacant.  The  knowl- 
edge of  the  agents  of  the  insurance  company,  that  the  prop- 
erty was  vacant  at  the  date  of  the  issuance  of  the  policy,  was 
the  knowledge  of  the  company.  Notice  to  an  insurance  agent 
who  issues  a  policy  of  facts  relating  to  the  subject  matter  of 
the  insurance  is  notice  to  the  company,  and,  if  he  fails  to 
properly  state  them  in  the  policy  when  relied  upon  and 
trusted  to  do  so,  the  company  should  not  be  permitted  to 
escape  liability  on  that  ground:  Commercial  Ins.  Co,  v.  Spank- 
neble,  62  111.  53;  4  Am.  Rep.  582.  In  WilUama  v.  Niagara 
Fire  Ins.  Co.,  50  Iowa,  561,  it  was  held:  "  Notwithstanding  the 
policy  provided  that  if  the  premises  became  unoccupied  during 
the  life  of  the  policy,  without  the  written  consent  of  the  com- 
pany indorsed  thereon,  the  policy  should  be  void,  it  was  held 
that  where  an  agent  insured  an  unoccupied  building  and  re- 
ceived the  premium  therefor,  the  company  was  estopped  from 
denying  that  the  policy  had  a  legal  existence."  And  in 
Aurora  etc.  Ins.  Co.  v.  Kranich,  36  Mich.  289,  it  was  held: 
"  The  provision  in  a  policy  that  *  if  at  any  time  during  the 
continuance  of  this  policy  ....  the  insured  property  .... 
shall  become  vacant  or  unoccupied '  the  insurer  shall  be  ab- 
solved from  all  liability,  is  held  to  have  no  application  to 
the  case  of  buildings  that  are  vacant  at  the  time  the  policy 
is  issued,  the  insurer  having  notice  of  the  fact."  To  the  same 
effect  see  Short  v.  Home  Ins.  Co.,  90  N.  Y.  16;  43  Am.  Rep. 
138;  Bennett  v.  Agricultural  Ins.  Co.,  106  N.  Y.  243. 

The  evidence  in  the  record,  then,  does  not  sustain  the  de- 
fense •*•  of  the  insurance  company  that  the  policy  in  suit 
was  not  in  force  at  the  date  of  the  loss,  because  of  the  fact 
that  the  insured  property  was,  and  had  been,  vacant  for  ten 
days  at  the  time  of  its  destruction,  and  was  vacant  at  the 
time  the  policy  was  issued;  but  the  evidence  does  sustain  the 
plea  of  confession  and  avoidance  interposed  to  this  defense 
by  the  insured,  that  the  company,  by  its  conduct  in  insuring 
the  property,  knowing  that  it  was  vacant  at  the  time,  had 
estopped  itself  from  interposing  this  defense.  It  must  be 
borne  in  mind  that  the  condition  of  the  property,  so  far  as 
occupancy  is  concerned,  was  the  same  at  the  time  it  was  de- 


April,  1895.]     Erickson  v.  First  National  Bank,  753 

etroyed  as  at  the  date  of  its  insurance.     The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 

Insurance  —  Waiver  of  Proow  or  Loss  bt  Denial  o»  Liabilttt.  — 
An  absolate  denial  of  liability  by  an  insurer,  for  a  total  loss  after  due  noties 
thereof,  constitutes  a  waiver  of  further  proofs  of  loss:  Roe  v.  Dvxlling  Houm 
Int.  Co.,  149  Pa.  St.  94;  34  Am.  St.  Rep.  595,  and  note. 

Insurance — Interest — Title. — It  is  not  necessary  that  the  insured  have 
an  interest,  either  legal  or  equitable,  in  the  property  insured.  It  is  enough 
that  he  is  so  situated  in  regard  to  it  that  he  would  be  liable  to  loss  should 
it  be  injured  by  the  peril  insured  against:  Berry  v.  American  etc.  Co.,  132 
N.  T.  49;  28  Am.  St.  Rep.  548,  and  note.  It  is  well  settled  that  insurable 
interest  need  not  amount  to  a  right  of  property  or  possession.  Whenever 
a  legal  connection  can  be  shown  to  exist  between  injury  to  the  thing  insured 
and  loss  to  the  party  insuring,  it  will  suffice:  McDonald  v.  Black,  20  Ohio, 
185;  55  Am.  Dec.  448;  extended  note  to  Sti-ong  v.  Manufacturer's  Ins.  Co., 
20  Am.  Dec.  510,  511. 

Insurance. — Interest  or  Trustee:  See  the  extended  not*  to  Strong  ▼. 
Manufacturers'  Ins.  Co.,  20  Am.  Dec.  515;  and  see,  also,  the  case  of  Boberta 
T.  Firemen's  Ins.  Co.,  165  Pa.  St.  55;  44  Am.  St.  Rep.  642. 

Insurance — Notice  to  Agent  as  Notice  to  Compant. — Notice  to  the 
general  agent  of  an  insurer  is  notice  to  the  insurer:  Schaeffer  v.  Farmers'  etc 
Ins.  Co.,  80  Md.  563;  45  Am.  St.  Rep.  361,  and  note.  An  insurance  com- 
pany is  bound  by  its  agent's  knowledge  of  title  to  the  property  insured: 
Haire  v.  Ohio  etc  Ins.  Co.,  93  Mich.  481;  32  Am.  St.  Rep.  516,  and  note. 
The  cases  discussing  the  question  as  to  when  notice  to  an  kgent  ia  imputed 
to  the  insurer  are  collected  in  the  note  to  FoUette  v.  Muttial  etc  Assn.,  28 
Am.  St.  Rep.  696. 
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[44  Nebraska,  622.] 

Alteration  of  Instruments — Ratification— Estoppel. —  If  the  holder 
of  a  note  materially  altered  without  the  knowledge  or  consent  of  the 
maker  relies  upon  a  subsequent  ratification  by,  or  estoppel  in  pais 
Against,  such  maker,  the  ratification  or  estoppel  must  be  pleaded. 

Alteration  of  Instruments — When  Material. — The  fraudulent  erasure 
of  the  name  of  the  original  payee  of  a  note  after  its  execution,  by  a 
party  to  the  instrument,  and  the  substitution  of  another  without  the 
consent  of  the  maker,  is  a  material  alteration  invalidating  it  as  to  the 
maker,  even  in  the  hands  of  a  bona  fide  holder. 

Alteration  o?  Instruments — Injunction  to  Prevent  Transfer. — The 
maker  of  a  note  materially  altered  after  its  execution,  and  void  as  to 
him,  is  not  entitled  to  an  injunction  to  prevent  its  transfer  or  collec- 
tion, as  he  has  an  adequate  remedy  at  law. 

NxGOTiABLB  INSTRUMENTS— Enjoinino  TRANSFER.— If  a  negotiable  instru- 
ment ia  about  to  be  transferred  before  due,  so  as  to  cut  ofiF  defenses  of 
the  maker,  he  may  enjoin  its  transfer  and  have  it  delivered  up  for  oan< 
eellation,  but  it  is  otherwise  if  the  instrument  it  non-negotiable. 
AM,  Bt.  Rep.,  You  XL  VIII.— 48 
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Altkration  of  Instruments— Enjoinino  Transfer.— The  fact  that  the 
maker  of  a  note  materially  altered  after  its  execution,  and  void  as  to 
him,  is  apprehensive  that  witnesses  by  whom  he  expects  to  establish  a 
defense  against  the  note  may  die  or  move  away,  does  not  entitle  him 
to  an  injunction  restraining  the  negotiation  of  the  not«. 

'Sears  &  Thomas^  for  the  appellants. 
H.  H.  Bowes,  for  the  appellee. 

■•'*  NoRVAL,  C.  J.  This  was  an  action  brought  by  Erick 
Erickson  in  the  district  court  of  Burt  county  to  restrain  the 
defendants  from  the  negotiation  of  a  certain  promissory  note 
executed  by  the  plaintifiF  and  one  Erick  Munk,  and  for  the 
cancellation  of  said  note.  From  a  decree  in  favor  of  the 
plairitiflf,  the  defendants  have  prosecuted  an  appeal  to  this 
court. 

The  petition  sets  up  two  grounds  for  relief,  namely,  that 
the  plaintiff  was  induced  to  sign  the  note  as  the  surety  for 
one  Munk  by  the  false  and  fraudulent  representations  of  the 
latter,  and  that  the  note,  after  its  execution,  has  been  mate- 
rially altered  and  changed  by  erasing  the  name  of  the  origi- 
nal payee,  and  inserting  in  lieu  thereof  the  name  of  the  First 
National  Bank  of  Oakland,  without  the  knowledge  and  con- 
sent of  the  plaintiff.  The  answer  admits  that  the  defendant 
bank  purchased  the  note,  and  denies  all  other  averments  in 
the  petition.  The  trial  court  found  that  the  note  had  been 
materially  altered,  as  alleged  by  the  plaintiff,  and  its  decision 
was  placed  upon  that  ground  alone. 

Tlie  proofs  in  the  record  show  that  one  Erick  Munk,  an 
oculist  of  the  city  of  Omaha,  prior  to  the  month  of  Decem- 
ber, 1892,  had  made  occasional  professional  visits  to  Oak- 
land, and,  on  the  second  day  of  said  month,  he  called  upon 
the  plaintiff  in  Oakland  and  induced  him  to  sign  a  note  as 
surety  in  the  sum  of  fifteen  hundred  dollars,  due  in  six 
months,  and  upon  the  representation  of  said  Munk  that  he 
was  about  to  purchase  ^the  half  interest  in  the  business  of 
one  Smith,  an  oculist  and  aurist  of  either  Des  Moines,  Iowa, 
or  Cincinnati,  Ohio,  and  that  the  note  was  to  be  used  for 
that  purpose.  The  note  was  executed  in  blank  as  to  the 
payee,  it  being  agreed  that  Smith's  name  should  be  inserted 
&s  the  payee  when  his  initials  should  be  ascertained,  which 
Mr.  Munk  subsequently  did,  by  writing  in  the  name  of  D.  B. 
•**  Smith.  Afterward,  without  the  knowledge  or  consentof  ap- 
pellee, Mr.  Munk  erased  the  name  of  D.  B.  Smith,  and  inserted 
the  name  of  the  First  National  Bank  of  Oakland,  as  payee. 
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The  note  plainly  showed  that  the  erasure  had  been  made, 
and,  in  this  condition,  it  was  sold  by  Mr.  Munk  to  the  bankj 
who  informed  the  officers  of  the  bank  at  the  time  of  what 
had  been  done.  It  also  appears  that  the  appellant  Bick- 
man,  the  president  of  the  bank,  went  to  the  plaintiff  before 
purchasing  the  note  and  inquired  if  he  had  signed  a  note 
with  Mr.  Munk  for  fifteen  hundred  dollars.  Erickson  replied 
that  he  had.  The  note,  however,  was  not  shown  him,  nor 
did  he  know  at  the  time  that  it  had  been  altered.  Subse- 
quently, the  bank  notified  the  plaintifif  of  the  purchase  of  the 
note.  There  was  introduced  on  the  trial  evidence  for  the 
purpose  of  showing  that  the  plaintifif  ratified  the  alteration 
of  the  instrument  after  the  delivery  and  negotiation,  with 
knowledge  of  the  circumstances  attending  the  change  of  the 
payee,  also  evidence  for  the  purpose  of  establishing  an  estop- 
pel against  the  appellee.  It  is  doubtful  whether  the  evi- 
dence upon  these  questions  was  sufficient  to  establish  either 
a  ratification  or  an  estoppel.  Whether  it  does  or  not  is  wholly 
immaterial,  since  no  such  issues  were  tendered  by  the  plead- 
ings. The  alteration  is  specifically  set  out  in  the  answer. 
Whether  the  instrument  had  been  materially  changed  after 
its  execution  and  delivery  was  raised  by  the  answer,  but  not 
so  either  as  to  the  question  of  ratification,  or  whether  the 
plaintiflT  had  been  estopped  by  his  acts  from  denying  the 
validity  of  the  note  in  question.  If  the  defendants  desired 
to  rely  either  upon  an  estoppel  or  ratification,  they  should 
have  pleaded  in  the  answer  the  facts  upon  which  they  base 
such  defenses.  The  doctrine  is  plain,  and  needs  neither  au- 
thority nor  elaboration  to  substantiate. 

It  is  urged  that  a  partnership  was  formed  between  Erick- 
son and  Munk  for  the  purpose  of  purchasing  the  business  of 
Mr.  Smith,  and  that  by  reason  thereof  Munk  ®*®  was  author- 
ized to  make  the  alteration.  A  sufficient  answer  to  this  con- 
tention is,  that  no  partnership  is  alleged  nor  proved. 

It  is  conceded,  and  there  is  no  doubt  of  it,  that  the  fraudu- 
lent erasure  of  the  name  of  the  original  payee  of  a  promissory 
note,  after  its  execution  by  a  party  to  the  instrument  and  the 
substitution  of  another  without  the  consent  of  the  maker,  is 
a  material  alteration.  The  doctrine  is  elementary:  Davis  v. 
Bauer,  41  Ohio  St.  257;  German  Bank  v.  Dunn^  62  Mo.  79; 
Stoddard  v.  Penniman,  108  Mass.  366;  11  Am.  Rep.  363; 
Patch  V.  Washburn,  16  Gray,  82;  Bell  v.  Mahin,  69  Iowa, 
408;  Cumberland  Bank  v.  Hall,  6  N.  J.  L.  215.    It  ie  equally 
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as  well  settled  that  the  material  alteration  of  an  instru- 
ment invalidates  it  as  to  the  maker,  who  has  not  assented 
to  or  ratified  the  change,  even  in  the  hands  of  a  bona  fide 
holder  for  value:  See  cases  cited  above,  and  Brown  v.  Straw, 
6  Neb.  536;  29  Am.  Rep.  369;  State  Savings  Bank  v.  Shaffer, 
9  Neb.  1;  31  Am.  Rep.  394;  Davis  v.  Henry,  13  Neb.  497; 
Hurlhut  v.  Hall,  39  Neb.  889.  Tliere  can  be  no  question 
that,  if  suit  were  brought  upon  this  note  against  the  plain- 
tifif,  he  could  avail  himself  of  the  defense  that  he  had  been 
discharged  by  the  change  of  the  instrument.  The  plain- 
tiff having  a  complete  defense  at  law,  is  he  entitled  to  relief 
in  equity?  We  think  the  answer  can  only  be  in  the  negative. 
It  is  a  familiar  doctrine  of  equity  jurisdiction  that  the  equi- 
table powers  of  a  court  may  be  invoked  by  a  person,  where 
the  relief  afforded  at  law  is  not  plain  or  is  inadequate,  but 
where  the  aggrieved  party  has  a  full  and  complete  remedy 
at  law,  equity  will  not  interfere  by  injunction.  In  10  Amer- 
ican and  English  Encyclopedia  of  Law,  page  792,  the  rule  is 
correctly  summarized  in  the  following  language:  "  If,  in  an 
action  at  law,  the  plaintiff  can  obtain  full  and  adequate  re- 
lief, a  suit  in  equity  for  an  injunction  cannot  be  maintained 
by  him.  Nor  can  a  defendant  invoke  the  aid  of  a  court  of 
equity  upon  mere  legal  grounds,  because  in  such  case  his 
defense  is  available  at  law.  To  entitle  the  defendant  to  re- 
lief he  must  have  **''  an  equitable  defense  which  is  not  avail- 
able at  law,  or  a  good  defense  at  law  which,  by  reason  of 
fraud  or  accident,  without  any  negligence  on  his  part,  he  was 
prevented  from  using."  The  text  is  sustained  by  numerous 
authorities  cited  in  the  note  on  the  same  page.  Applying 
the  same  rule  to  the  facts  in  the  case  at  bar,  it  is  obvious 
that  the  appellee  is  in  no  position  to  invoke  the  interposition 
of  a  court  of  equity.  His  defense  against  the  note  is  a  legal 
one,  not  equitable.  Full  and  complete  relief  can  be  had  at 
law,  therefore  a  court  of  equity  will  not  lend  its  extraordi- 
nary aid  by  injunction.  If  appellee's  defense  could  be  cut 
off  by  a  transfer  of  the  note  to  a  good  faith  purchaser,  then, 
we  concede,  he  would  be  entitled  to  restrain  such  transfer; 
but,  as  we  have  already  seen,  the  note  is  absolutely  void  as 
to  the  appellee  in  whosesoever  hands  it  may  come,  unless 
there  has  been  a  ratification  of  the  change  by  the  appellee,  or 
he  has  by  his  own  acts  and  conduct  been  estopped  from  de- 
nying the  validity  of  the  instrument. 
In  HuUhont  y.  Scharner^  15  Neb.  62,  it  is  held  that  a  court 
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of  equity  will  enjoin  the  transfer  of  a  negotiable  note  obtained 
by  duress  and  fraud,  and  in  Wilhelmson  v.  Bentley,  25  Neb. 
473,  it  was  ruled  that  where  a  negotiable  note  is  tainted  with 
the  vice  of  usury,  and  the  payee  is  about  to  transfer  the  same 
to  a  bona  fide  purchaser,  the  maker  may  enjoin  such  transfer. 
These  cases  are  not  similar  to  the  one  at  bar,  for  the  reason 
that  the  transfer  of  the  notes  in  the  cases  mentioned,  to  an 
innocent  purchaser  for  value  before  maturity,  would  have  cut 
off  all  the  defenses  of  the  makers.  In  such  cases  the  makers 
have  the  undoubted  right  to  take  the  initiative  and  enjoin 
the  negotiation  of  the  notes,  since  the  remedy  afforded  at  lavr 
was  wholly  inadequate.  Where  a  negotiable  note  is  about  to 
be  transferred  before  due  so  as  to  cut  ofif  the  defense  of  the 
maker,  equity,  at  the  suit  of  the  latter,  will  enjoin  the  nego- 
tiation and  order  the  instrument  to  be  delivered  up  for  cancel- 
lation; but  otherwise  if  the  note  is  non-negotiable:  Perrine  v. 
«»*  Striker,  7  Paige,  598;  Morse  v.  Hovey,  9  Paige,  197. 

No  authority  has  been  cited  in  the  briefs,  nor  after  diligent 
search  have  we  been  able  to  find  a  single  case  which  holds 
that  a  court  of  equity  will  assume  jurisdiction  to  restrain  the 
transfer  or  collection  of  a  promissory  note  which  has  been 
materially  changed  after  its  execution;  but  there  are  numer- 
ous adjudications  laying  down  the  rule  that  equity  will  not 
interfere  by  injunction:  See  Dorsey  v.  Monnett,  20  Atl.  Rep. 
196  (Md.,  June  19,  1890);  Northern  Pac.  R.  R.  Co.  v.  Cannon, 
49  Fed.  Rep.  517;  Johnson  y.  Andrews,  28  Ga.  17;  Globe  Mut. 
Life  Ins.  Co.  v.  Reals,  79   N.  Y.  202. 

The  American  WatenoorJcs  Co.  v.  Venner,  18  N.  Y.  Supp. 
879,  was  an  action  brought  for  the  purpose,  among  others,  of 
restraining  the  defendants  from  bringing  actions  upon,  or 
transferring,  certain  promissory  notes  given  by  the  plaintiff 
and  payable  upon  demand,  the  plaintiff  claiming  the  right 
to  setoff  or  counterclaim  the  indebtedness  of  the  defendants 
to  it.  It  was  held  that  a  court  of  equity  will  not  interfere 
by  injunction,  since  the  defense  claimed  against  the  notes  was 
as  available  at  law  as  in  equity. 

Grand  Chute  v.  Winegar,  15  Wall.  373,  was  a  suit  in  equity, 
by  a  municipal  corporation,  to  enjoin  the  obligee  of  certain 
bonds  issued  by  the  corporation  from  prosecuting  suits  on 
such  bonds  and  to  cancel  the  same,  on  the  ground  that  the 
bonds  were  issued  without  authority  and  in  violation  of  law. 
Relief  was  denied  because  the  plaintiff  had  a  perfect  and 
complete  defease  to  the  bonds  at  law. 
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In  was  held  in  Allerlon  v.  Belden,  49  N.  Y.  373,  that  the 
interposition  of  a  court  of  equity  may  be  sought  when  equi- 
table relief  exists  against  the  note,  unless,  from  the  form  of 
the  note,  the  defense  is  not  available  at  law.  That  was  an 
action  by  an  accommodation  indorser  of  a  note  discounted  at 
a  usurious  rate  of  interest  to  annul  the  note,  suit  being 
brought  after  the  maturity  of  the  instrument,  it  being  ••• 
alleged  in  the  bill  that  the  makers  were  insolvent,  that  plain- 
tiff had  requested  the  holder  to  bring  an  action  on  the  note, 
and  that  he  declined  to  do  so,  but  intended  to  delay  action 
until  plaintiffs  security  became  worthless,  and  proof  of  usury 
impossible.  Relief  was  denied.  The  court  in  the  opinion 
Bay:  "  The  allegations  in  his  complaint  disclose  a  perfect  de- 
fense at  law  to  any  action  which  might  be  brought  against 
him  on  his  indorsement,  and  no  fact  is  stated  showing  any 
necessity  for  the  interposition  of  a  court  of  equity,  or  enti- 
tling the  plaintiff  to  become  an  actor  in  the  matter.  The  mere 
fact  that  a  party  has  made  an  agreement,  or  given  a  security 
which  is  void  for  usury,  is  not,  and  never  was,  suflBcient  to 
entitle  him  to  apply  to  a  court  of  equity  to  have  the  contract 
annulled.  The  right  to  this  relief  exists  only  where,  from  the 
form  of  the  security,  the  defense  cannot  be  made  available  at 
law,  or  where  the  instrument  sought  to  be  avoided  is  a  cloud 
upon  the  title  to  land,  or  some  other  necessity  for  the  inter- 
position of  a  court  of  equity  is  shown." 

In  Fowler  v.  Palmer^  62  N.  Y.  533,  it  is  held  that  an  action 
cannot  be  maintained  to  cancel  a  note  and  to  restrain  the 
bringing  of  a  suit  thereon,  or  for  selling  or  disposing  of  a 
promissory  note  past  due,  upon  the  ground  that  it  has  been 
paid. 

Town  of  Venice  v.  Woodruff,  62  N.  Y.  462,  20  Am.  Rep.  495, 
was  an  action  to  have  certain  bonds  delivered  up  and  can- 
celed, and  to  restrain  the  holders  from  transferring  them. 
The  bonds  were  void  even  in  the  hands  of  a  bona  fide  holder. 
It  was  decided  that  the  suit  could  not  be  maintained.  In 
the  opinion  of  the  court  it  is  said:  "The  cases  in  which  a 
court  of  equity  exercises  its  jurisdiction  to  decree  the  surren- 
der and  cancellation  of  written  instruments  are,  in  general, 
where  the  instrument  has  been  obtained  by  fraud,  where  a 
defense  exists  which  would  be  cognizable  only  in  a  court  of 
equity,  where  the  instrument  is  negotiable,  and  by  a  transfer 
the  transferee  may  acquire  rights  which  the  present  *'• 
holder  does  not  possess,  and  where  the  instrument  is  a  cloud 
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upon  the  title  of  the  plaintiff  to  real    estate There 

must  exist  some  circumstance  establishing  the  necessity  of  a 
resort  to  equity  to  prevent  an  injury  which  might  be  irrep- 
arable, and  which  equity  alone  is  competent  to  avert.  If 
the  mere  fact  that  a  defense  exists  to  a  written  instrument 
were  sufficient  to  authorize  an  application  to  a  court  of  equity 
to  decree  its  surrender  and  cancellation,  it  is  obvious  that 
every  controversy  in  which  the  claim  of  either  party  was  evi- 
denced by  a  writing  could  be  drawn  to  the  equity  side  of  the 
court,  and  tried  in  the  mode  provided  for  the  trial  of  equitable 
actions,  instead  of  being  disposed  of  in  the  ordinary  manner 
by  a  jury.  Whether,  therefore,  the  question  be  regarded  as 
one  of  jurisdiction  or  of  practice,  it  is  established  by  the  later 
decisions  that  some  special  ground  for  equitable  relief  must 
be  shown,  and  that  the  mere  fact  that  the  instrument  ought 
not  to  be  enforced  is  insufficient,  standing  alone,  to  justify  a 
resort  to  an  equitable  action." 

Upon  principle  we  are  constrained  to  hold  that  plaintiff  is 
not  entitled  to  enjoin  the  transfer  or  collection  of  the  note. 
It  is  argued  that  the  remedy  afforded  at  law  is  not  so  speedy 
as  in  equity,  since  he  must  wait  the  pleasure  of  the  holders 
of  the  note  to  bring  suit  thereon  before  he  can  make  his  de- 
fense, and  by  that  time  the  witnesses  to  prove  the  alteration 
of  the  instrument  may  have  died  or  moved  away.  The  fact 
that  the  bank  has  failed  to  bring  an  action  upon  the  note, 
and  that  the  defense  may  be  lost  by  reason  of  his  witnesses 
being  scattered,  is  insufficient  to  invoke  the  powers  of  equity. 
We  are  not  aware  of  any  authority  which  sustains  an  equi- 
table action  upon  such  ground,  and  it  is  not  believed  that 
any  such  can  be  found.  The  appellee  has  ample  authority, 
under  the  provisions  of  sections  421  to  427  of  the  Code  of 
Civil  Procedure,  to  perpetuate  the  testimony  of  his  witnesses, 
even  before  suit  is  brought  *'*  against  him:  Allerton  v.  Bel- 
den,  49  N.  Y.  373;  Minturn  v.  Farmers'  Loan  etc.  Co.,  3  N.  Y. 
498;  Globe  etc.  Life  Ins.  Co.  v.  Reals,  79  N.  Y.  203. 

The  decree  of  the  district  court  is  reversed  and  the  actioa 
dismissed.  

Alteration  o»  Instruments — Ratification  of.— One  may  ratify  or 
ooDseat  to  the  alteration  of  an  instrument  after  it  has  been  done:  Note  to 
Draper  r.  Wood,  17  Am.  Rep.  106. 

Alteration  of  Instruments. — Changing  the  Name  of  the  Payee  of  aa 
instrument  is  a  material  alteration:  Extended  note  to  Woodworth  v.  Bank, 
10  Am.  Dec  271. 
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Monday  v.  O'Neil. 

[44  Nebraska,  724.] 

Crops— Right  o»  Tenant  to  Crop  on  Mortoaqed  PREinsis. — A  crop 
plauted  by  a  tenant  for  years  after  the  rendition  of  a  decree,  to  which 
he  is  a  party,  foreclosing  a  mortgage  on  the  land,  belongs  to  the  tenant 
and  not  to  the  purchaser,  provided  the  former  is  permitted  to  retain 
possession  until  after  the  crop  matures,  although  the  foreclosure  sale 
has  been  confirmed  in  the  meantime,  and  notice  given  by  the  purchaser 
to  the  tenant  that  he  is  expected  to  pay  rent  to  him  in  money  or  in 
kind. 

Crops — Rioht  of  Tenant  to. — If  a  tenancy  is  so  uncertain  that  the  ten- 
ant cannot  know  that  his  estate  is  to  terminate  before  a  crop  planted 
by  him  can  ripen,  he  is  entitled  to  re-euter  and  harvest  the  crop  when 
it  matures. 

Frick  &  Dolezaly  for  the  appellant. 

C.  Hollenbeck,  for  the  appellee. 

***  Irvine,  C.  This  case  was  tried  in  the  district  court 
on  a  stipulation  of  facts.  The  court  instructed  the  jury  to 
return  a  verdict  for  the  defendant,  and  from  the  judgment 
rendered  thereon  the  plaintiff  prosecutes  error. 

The  action  was  one  in  the  nature  of  trover  for  eighty  acres 
of  corn  grown  and  a  part  thereof  standing  on  the  west  one-half 
of  the  northwest  quarter  of  section  13,  township  18,  range  5, 
in  Dodge  county.  The  essential  facts,  as  disclosed  by  the 
stipulation,  are  as  follows:  On  the  fourteenth  day  of  January, 
1889,  one  Stanford,  who  was  then  the  owner  of  the  land  de- 
scribed in  the  petition,  executed  a  mortgage  thereon  to  the 
J.  T.  Robinson  Notion  Company.  On  the  3d  of  January, 
1891,  an  action  was  brought  to  foreclose  this  mortgage,  the 
parties  defendant  being  Stanford  and  wife  and  O'Neil,  the 
defendant  in  this  case,  the  petition  alleging  that  O'Neil 
claimed  a  leasehold  interest  in  the  premises,  but  that  such 
interest  was  inferior  to  the  interest  of  the  plaintifif.  All  the 
defendants  made  default,  and  on  April  23,  1891,  a  decree  of 
foreclosure  was  rendered.  On  June  26,  1891,  the  land  was 
sold  under  the  decree  of  foreclosure  to  the  plaintiff.  On  the 
27th  of  June  the  sale  was  confirmed  and  a  deed  executed, 
which  was  the  same  day  recorded.  O'Neil  was  the  tenant  of 
Stanford  for  one  year  from  March  1,  1891,  and  the  corn  in 
question  was  planted  by  O'Neil  in  May,  1891,  and  was  grow- 
ing at  the  time  of  the  sale  and  confirmation.  No  lease  was 
made  by  the  plaintiff  to  O'Neil,  but  O'Neil  continued  in  pos- 
Bcssion  after  the  sale,  and  Monday  made  no  effort  to  obtaia- 
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possession,  except  that  at  different  times  during  the  summer 
of  1891  he  notified  0  Neil  not  to  pay  rent  to  Stanford,  and 
that  he  would  insist  on  either  the  rent  or  a  portion  of  tho 
crops. 

The  question  presented  is,  therefore,  whether,  under  the 
foregoing  state  of  facts,  Monday  or  O'Neil  was  the  owner  of 
'**  the  crops  growing  on  the  land,  but  not  matured  at  the 
time  the  sale  was  confirmed.  Since  the  briefs  were  filed  the 
cases  of  Yeazel  v.  White,  40  Neb.  432,  and  Foss  v.  Marr,  40 
Neb.  559,  have  been  decided.  Their  effect  is  to  limit  the  in- 
quiry here  to  a  much  narrower  field  than  that  covered  by  the 
briefs.  In  Yeazel  v.  White,  40  Neb.  432,  it  was  decided  that 
the  owner  of  land  sold  upon  execution  retains  the  right  of 
possession,  and  is  entitled  to  the  usufruct  of  such  land  until 
confirmation  of  the  sale,  and  that,  therefore,  the  judgment 
debtor  is  not  accountable  to  the  purchaser  for  hay  cut  upon 
the  land  after  sale  and  before  confirmation.  In  Foss  v.  Marr, 
40  Neb.  559,  it  was  held  that  a  mature  crop  of  corn  standing 
upon  land  sold  at  judicial  sale,  and  not  taken  into  account  by 
the  appraisers,  did  not  pass  to  the  purchaser,  but  remained 
the  property  of  the  mortgagor,  who  had  planted  and  cultivated 
it.  In  the  latter  case  some  stress  was  laid  upon  the  fact  that 
the  crop  was  matured,  and  the  language  of  the  supreme  court 
of  Iowa  in  Hecht  v.  Dettmnn,  56  Iowa,  679,  41  Am.  Rep.  131, 
wherein  a  distinction  is  drawn  between  a  growing  crop  and 
one  already  matured  but  not  severed,  was  quoted  as  confirm- 
ing the  conclusion  reached.  The  language  used  in  Hecht  v. 
Dettman,  56  Iowa,  679,  41  Am.  Rep.  131,  was,  however,  em- 
ployed to  distinguish  that  case  from  Downard  v.  Groff,  40 
Iowa,  597,  holding  that  the  right  to  growing  crops  passes  to 
the  purchaser  at  a  judicial  sale.  Downard  v.  Groff,  40  Iowa, 
597,  followed  the  general  current  of  authority,  and  recognized 
that  Cassilly  v.  Rhodes,  12  Ohio,  88,  was  opposed  to  the  con- 
clusion reached,  stating  truly  that  Cassilly  v.  Rhodes  was 
based  upon  a  construction  of  the  Ohio  appraisement  law. 
Foss  V.  Marr,  40  Neb.  559,  was  based  upon  the  doctrine  of 
Cassilly  v.  Rhodes,  12  Ohio,  88,  our  appraisement  law  being 
similar  to  that  of  Ohio,  and  the  reasons  given  by  the  Ohio 
court  for  departing  from  the  general  rule  because  of  the 
effect  of  the  appraisement  law  being  deemed  sound  and 
applicable  to  this  state.  The  court  did  not,  in  Foss  v.  Marr, 
40  Neb.  559,  undertake  to  decide  that  growing  crops  do  pass 
to  the  purchaser;   on  the  contrary,  in  the  last  paragraph 
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'"^  of  the  opinion  it  is  expressly  stated  that  that  question 
was  neither  presented  nor  decided.  Cassilly  v.  Rhodes,  12 
Ohio,  88,  was  a  case  where  the  crop  involved  was  one  which 
had  not  matured,  and  the  language  of  the  opinion  refers  to  it 
throughout  as  a  growing  crop.  The  reason  of  the  decision 
was  that  the  value  of  the  annual  crops  is  not  included  in  the 
appraisement  made  prior  to  the  sale,  and  that  the  debtor's 
rights  tlierein  can  be  saved  only  by  regarding  such  crops  as 
personalty  requiring  a  separate  levy.  This  reasoning,  which 
is  approved  in  Foss  v.  Marr,  40  Neb.  559,  is  equally  applic- 
able to  a  growing  crop  as  to  one  matured.  In  Houta  v.  Sho- 
toalter,  10  Ohio  St.  125,  Cassilly  v.  Rhodes,  12  Ohio,  88,  was 
reaffirmed,  and  the  crop  there  in  controversy  was  also  a  grow- 
ing crop.  It  will  be  remembered  that  Monday,  after  he  ob- 
tained title  to  the  land,  did  not  enter  into  possession  thereof, 
but  sufifered  O'Neil  to  remain  in  possession,  merely  notifying 
him  that  Monday  would  expect  either  rent  or  a  portion  of 
the  crop;  that  is,  he  treated  O'Neil  as  his  tenant,  demanding 
rent  either  in  money  or  in  kind.  O'Neil's  conduct  is  not  suf- 
ficiently disclosed  to  establish  whether  or  not  there  was  an  at- 
tornment by  him  to  Monday.  Assuming  that  there  was  not,  it 
would  seem  that  he  was  holding  adversely;  and,  if  so,  it  is 
not  apparent  how  Monday  could  obtain  the  crop.  If  he  were 
not  holding  adversely,  then  his  relationship  to  Monday  would 
seem  to  be  that  of  a  tenant  at  will.  At  the  common  law, 
when  a  tenancy  is  uncertain  so  that  the  tenant  cannot  know 
that  his  estate  will  terminate  before  the  crop  can  ripen,  the 
tenant  is  entitled  to  re-enter  and  harvest  the  crop  at  matu- 
rity. This  is  the  law  in  this  state:  Sornberger  v.  Berggren,  20 
Neb.  399;  McKean  v.  Smoyer,  37  Neb.  694.  Under  this  prin- 
ciple it  would  seem  clear  that  O'Neil  was  entitled  to  the  crop. 
In  opposition  to  this  view  it  is  argued  that  the  foreclosure 
Buit  had  been  begun,  and,  indeed,  a  decree  of  foreclosure  ren- 
dered before  the  crop  was  planted,  but  we  do  not  ***  tliiiik 
this  fact  material.  O'Neil  knew,  of  course,  that  a  sale  might 
be  made  and  confirmed  before  his  crop  would  mature,  but  he 
could  not  know  that  such  would  be  the  case.  We  do  not 
think  that  he  was  obliged  to  abandon  the  land,  or  permit  it 
to  lie  uncultivated,  merely  because  there  was  a  possibility,  or 
a  probability,  that  his  estate  would  be  determined  before  the 
crop  would  mature.  Public  policy  requires  that  the  law 
should  be  so  construed  as  to  encourage  rather  than  discour- 
age the  tillage  of  la; ids  under  such  circumstances.     The  Ian- 
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guage  of  the  supreme  court  of  Ohio  in  Houts  v.  Showalter,  10 
Ohio  St  125,  is  peculiarly  applicable:  "Under  our  system, 
frequent  advertisements  and  offers  for  sale,  and,  occasionally, 
revaluations,  are  necessary  before  a  sale  can  be  eflfected. 
When  an  appraisement  is  made,  it  cannot  be  foreseen  when 
a  sale  will  be  effected.  It  is  not  for  the  interest  of  any  party, 
nor  for  the  public  interest,  that  the  land  should  thenceforth 
lie  waste;  then  there  may  have  been  no  crop  sown  or  planted; 
but  when  the  sale  comes  to  be  made,  there  may  be  growing 
crops  put  into  the  ground  in  the  meantime."  This  language 
was  used  with  reference  to  the  period  between  appraisement 
and  sale,  but  it  applies  with  all  the  more  force  to  the  period 
between  decree  and  sale.  We  are  not  determining  in  this 
case  what  the  rights  of  the  parties  would  be  had  Monday  se- 
cured possession  and  evicted  O'Neil  before  the  crop  matured. 
What  we  hold  is  that,  following  the  reasoning  in  Cassilly  v. 
Rhodes,  10  Ohio,  88,  and  Foss  v.  Marr,  40  Neb.  559,  the  ten- 
ant should  be  protected  in  his  crop,  unless,  before  it  is  ma- 
tured, something  happens  to  deprive  him  of  the  right  thereto, 
and  that,  therefore,  where  the  purchaser  permits  the  tenant 
to  remain  in  possession  until  the  crop  is  harvested,  the  title 
thereto  remains  in  the  tenant  and  does  not  pass  to  the  pur- 
chaser. We  have  referred  to  O'Neil  as  the  tenant,  but  what 
has  been  said  is  applicable  to  the  mortgagor  himself.  We 
have  treated  O'Neil  as  if  he  were  himself  the  mortgagor,  be- 
cause, without  inquiry  as  to  '"*  whether  he  would  otherwise 
have  any  higher  rights,  having  been  made  a  defendant  in  the 
foreclosure  suit,  a  decree  having  there  been  rendered  barring 
his  estate,  it  is  clear  that  in  this  proceeding  he  stands  in  no 
better  position  than  had  he  been  the  mortgagor  instead  of  the 
mortgagor's  tenant.  Under  the  view  of  the  law  above  pre- 
sented the  plaintiff  was  not,  under  the  stipulation,  entitled 
to  recover,  and  the  peremptory  instruction  given  by  the  trial 
court  was  correct. 

Judgment  affirmed.  

Crops — Right  of  Tenant  to. — ^The  fact  that  one  who  renti  land  from  a 
disseisee,  aod  raises  crops  thereon,  knows  that  another  person  claims  to  ba 
the  owner  of  such  land,  does  not  entitle  the  latter,  though  found  to  be  snch 
•wner,  to  such  crops,  because  the  disseisee  is  entitled  to  all  crops  grown 
while  he  maintains  his  adverse  possession,  and  his  tenant  has  the  same  right: 
Johnston  V.  Fish,  105  Cal.  420;  45  Am.  St.  Rep.  53. 

Crops  on  Mortgaged  Premises — To  Whom  Belong  on  Fobkclosurb. 
The  sale  by  a  mortgagor,  prior  to  a  foreclosure  sale  of  the  mortgaged  land. 
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of  a  ripening  crop  standing  thereon  passes  the  title  to  the  crop  to  the  Tea< 
dee  of  the  mortgagor,  as  against  the  mortgagee,  or  the  purchaser  at  snch  fore* 
closure  sale:  First  Nat.  Bank  v.  Betgle,  62  Kan.  709;  39  Am.  St.  Rep.  365, 
and  note.  As  between  a  purchaser  of  land  at  a  foreclosure  sale  and  the 
mortgagor's  tenant,  crops  planted  by  the  latter  and  matured  when  the  deed 
is  executed  do  not  pass  by  the  sale:  Hecht  ▼.  Dettman,  56  Iowa,  679;  41 
Am.  Rep.  131,  and  note.  &&%  also,  the  extended  note  to  CretM  ▼*  P*$uU&' 
ton,  19  Am.  Deo.  752, 
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Cunningham  v.  Parker. 

[146  New  Yobk,  29.] 

Condition  Subsequent. — A  Ukvisb  or  Bequest  or  Prophrtt  oh  Con- 
dition or  proviso  that  the  beneficiary  shall  pay  certain  legacies  withia 
four  years  after  the  decease  of  the  testator,  adding  that  the  property 
■o  devised  is  charged  with  payment  of  the  same,  does  not  involve  a  for- 
feiture as  a  consequence  of  a  failure  to  pay  within  the  time  designated. 

Djcvises  and  Legacies,  Chabginq  Debts  upon.  — A  devise  of  property 
on  condition  that  the  beneficiary  pay  certain  legacies,  and  declaring 
that  the  property  is  charged  with  the  payment  of  the  same,  does  not 
operate  to  charge  the  debts  of  the  decedent  upon  such  property,  though 
the  testator  in  his  will  first  directs  the  payment  of  bis  debts  and  ez» 
penses  by  his  execntor. 

Emory  A.  Chase,  for  th§  appellant. 

John  A.  Griswold,  for  the  respondent. 

■*  Finch,  J.  The  plaintiflf's  complaint  is  framed  for  a 
recovery  under  the  provisions  of  the  code,  allowing  actions 
against  devisees  or  heirs  at  law,  for  the  purpose  of  applying 
real  estate  descended  or  devised  to  the  payment  of  the  gen- 
eral debts  of  the  intestate  or  testator.  There  are  two  modes 
of  reaching  that  result,  differing  in  the  form  and  character 
of  the  proceeding,  and  also  in  the  scope  of  the  ultimate  relief. 
Within  three  years  from  the  granting  of  letters,  creditors  may 
apply  to  the  surrogate  by  a  petition  setting  forth  the  pre- 
scribed facts,  and  asking  for  a  sale  of  the  land  and  an  appli- 
cation of  the  proceeds.  Such  a  sale  carries  the  title  of  the 
decedents,  unaflFected  by  the  acts  of  heirs  or  devisees,  except 
that  where  no  letters  have   been  issued  within   four  years 
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after  the  death  of  the  testator  or  intestate,  a  purchaser  or 
mortgagee  from  an  heir  or  devisee  in  good  faith  and  for  value 
is  protected:  Code,  sec.  2777.  This  proceeding  was  not  taken 
by  the  creditors,  and  the  prescribed  three  years  having  elapsed 
could  not  be  taken,  and  bo  the  creditors  resorted  to  the  second 
method  provided,  and  brought  this  action  under  section  1837 
and  those  which  follow.  But  the  resulting  sale  has  a  greater 
respect  for  the  rights  of  those  claiming  under  the  heir  or 
devisee  than  is  given  by  the  proceeding  within  three  years 
before  the  surrogate.  If  the  land  has  not  been  aliened  the 
debt  may  be  collected  out  of  it,  and  the  judgment  as  a  lien 
has  priority  over  ••  a  judgment  against  the  heir  or  devisee 
for  his  individual  debt  or  demand  (Code,  sec.  1852),  but  the 
right  of  a  purchaser  in  good  faith  and  for  value  is  explicitly 
Baved  and  protected,  although  he  claims  under  the  heir  or 
devisee:  Code,  sec.  1853.  With  this  understanding  we  are 
prepared  to  consider  the  character  of  the  remedy  in  its  appli- 
cation to  the  facts  disclosed. 

The  debtor  and  testator  was  Daniel  Whitford.  By  his  will 
he  made  a  devise  to  his  son  Alexander  in  these  words:  "I 
give,  devise,  and  bequeath  unto  my  beloved  eon,  Alexander 
Whitford,  all  the  rest,  residue,  and  remainder  of  my  estate, 
both  real  and  personal,  of  what  nature  or  kind  soever,  to  have 
and  to  hold  the  same  to  him,  his  heirs,  and  assigns  forever, 
on  the  condition  and  proviso  that  he  pay  to  the  above-named 
legatees,  respectively,  the  legacies  herein  given  within  the 
period  of  four  years  after  my  decease,  without  interest;  and 
the  real  estate  so  devised  to  my  son,  Alexander  Whitford,  is 
charged  with  the  payment  of  the  same."  This  devise  the 
son  accepted,  and  went  into  possession  of  the  land,  becoming 
thereby  liable  to  payment  of  the  legacies,  amounting  to  about 
one  thousand  dollars.  Letters  testamentary  were  issued  to 
Alexander,  June  25,  1888.  He  borrowed  of  one  Hamilton  on 
April  1,  1890,  the  sum  of  two  thousand  two  hundred  dollars, 
and  secured  the  loan  by  his  bond  and  a  mortgage  on  the  land 
devised,  in  which  his  wife  joined.  Hamilton  is  dead,  but  his 
executors  defend  in  his  behalf.  Alexander  is  dead,  leaving 
a  widow  and  one  daughter,  Eldora,  who  is  made  a  defendant. 
After  his  death  the  heirs  of  Daniel  claimed  the  land  as  for- 
feited to  them  because  of  Alexander's  omission  to  perform 
the  condition  of  paying  the  legacies  within  the  prescribed 
four  years,  and  were  let  into  possession  under  an  arrangement 
not  at  all  material,  since  the  mortgagee,  wiiose  rights  are 
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here  involved,  was  no  party  to  it  and  unaffected  by  it.  Un- 
der a  decree  in  this  action  the  land  has  been  sold,  and  the 
sole  remaining  controversy  is  over  the  priority  of  right  in 
the  proceeds  as  between  the  general  creditors  of  Daniel  and 
the  holders  of  the  Hamilton  mortgage.  The  courts  below 
have  given  a  preference  to  the  creditors,  proceeding  upon  the 
theory  that  the  devise  to  Alexander  "  was  forfeited  and  the 
land  descended  to  the  five  heirs  of  Daniel,  of  whom  Alexander 
was  one,  and  that  as  to  four-fifths  of  the  land  the  Hamilton 
mortgage  was  never  a  lien. 

It  was  conceded,  at  least  by  the  respondent's  line  of  argu- 
ment, that  the  judgment  preferring  the  creditors  to  the  mort- 
gagee can  only  be  sustained  upon  one  of  two  theories:  either 
that  Alexander  lost  the  premises  by  forfeiture,  or  that  the 
general  debts  were  by  the  will  charged  on  the  land.  In  the 
one  case  the  mortgage  lien  is  gone  as  to  four-fifths  of  the  land, 
and  in  the  other  is  made  by  the  will  subject  to  the  priority  of 
the  creditors;  but  if  neither  proposition  be  correct,  it  follows 
that  the  mortgagee,  who  has  been  found  to  have  taken  the 
security  in  good  faith  and  for  value,  and  without  actual  no- 
tice of  unpaid  debts  of  the  testator,  can  hold  and  enforce  his 
lien  against  the  creditors  in  the  present  action. 

There  is  no  room  for  reasonable  doubt  that  the  devise  to 
Alexander,  whether  the  condition  of  payment  of  legacies  be 
deemed  precedent  or  subsequent,  did  not  involve  a  forfeiture 
as  the  consequence  of  a  failure  to  pay.  The  whole  subject 
was  considered  in  Graves  v.  Deterling,  120  N.  Y.  447,  and 
the  authorities  reviewed,  and  the  existing  rule  was  afl&rmed 
that  where  there  is  no  provision  for  re-entry  or  forfeiture,  and 
nothing  to  support  an  inference  that  the  estate  was  intended 
to  depend  upon  performance  of  the  condition,  the  words  used 
will  be  held  to  import  a  covenant,  and  not  a  condition.  Here 
there  is  no  express  provision  for  a  forfeiture,  no  disposition 
consequent  upon  such  a  result  or  contemplating  it  in  any 
manner,  but,  on  the  contrary,  an  explicit  charge  of  the  lega- 
cies upon  the  land  in  the  hands  of  the  devisee. 

Nor  is  there  any  reasonable  doubt  that  the  will  in  this  case 
did  not,  by  its  terms  or  language  merely,  operate  to  charge 
the  debts  upon  the  land.  The  contention  of  the  learned 
counsel  for  the  respondent  is,  that  the  will  first  directs  pay- 
ment of  debts  and  expenses  by  the  executor,  and  then,  after 
bequeathing  certain  legacies,  gives  the  rest,  residue,  and 
remainder  to  Alexander,  who  is  made  executor,  and  that  the 
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direction  to  him  to  pay  operates  to  charge  the  debts  upon  the 
'*  land.  There  are  some  early  cases  which  the  learned 
counsel  cites  tending  toward  his  conclusion,  but  the  subject 
has  been  since  discussed  in  this  court  in  a  great  many  aspects, 
and  the  rule  declared  that  such  language,  in  and  of  itself,  is 
not  sufficient  to  produce  the  charge.  In  In  re  Rochester,  110 
N.  Y.  159,  that  was  said,  although  there  was  the  usual  formal 
clause  directing  payment  of  debts,  a  general  residuary  clause, 
and  an  appointment  as  executor  of  one  of  the  devisees  of  such 
residue.  And  the  general  subject  was  further  discussed  in 
BHll  V.  Wright,  112  N.  Y.  130;  8  Am.  St.  Rep.  717.  While  it 
appears  that  at  the  death  of  Daniel  Whitford  his  personal 
estate  was  insufficient  to  pay  debts,  it  is  not  shown  what  his 
financial  condition  was  when  he  made  his  will,  or  the  dispro- 
portion, if  any,  between  debts  and  assets.  No  such  extrinsic 
facts  were  proved  as  to  warrant  the  inference  claimed,  even 
if  the  question  as  to  debts  is  identical  with  that  as  to  legacies: 
Brigga  v.  Carroll,  117  N.  Y.  288.  Indeed,  the  plaintiflTs  com- 
plaint itself  alleges  that  none  of  the  debts  were  charged  upon 
the  land. 

It  follows  that  the  distribution  made  proceeded  upon  a 
wrong  principle,  and  disregarded  the  rights  of  the  mortgagee. 

The  judgment  should  be  reversed  so  far  as  appealed  from, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed.  

Legacies  upon  Condition,  when  will  Vest,  notwithstanding;  a  failure 
to  perform  the  condition,  is  discussed  in  the  extended  note  to  Nunnery  v. 
Carter,  78  Am.  Dec.  234-236. 

Devise — Charging  Legacies  dpon, — Where  real  estate  is  devised  to  an 
executor  or  other  person,  "  after  the  payment  of  "  legacies,  or  with  the  lega- 
cies "to  be  first  paid,"  the  real  estate  so  devised  is  chargeable  with  the  pay. 
ment  of  the  legacies:  Extended  note  to  Brill  v.  Wright,  8  Am.  St.  Rep. 
723;  also  the  note  to  BirdsaU  v.  Hewlett,  19  Am.  Deo.  394. 
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Statittes  Involving  Restraint  oi"  Personal  Liberty,  iNTERPRSTATioir 
OF. — Where  a  right  to  quarantine  and  restrain  a  person  is  claimed,  it 
must  satisfactorily  appear  not  only  that  it  has  been  conferred  by  law, 
but  also  that  the  facta  were  present  to  justify  its  exercise. 

Health  Laws— Right  to  Quarantine  Persons. — Under  a  statute  author* 
izing  the  board  of  health  to  require  the  isolation  of  all  persons  and  things 
infected  or  exposed  to  smallpox,  no  isolation  can  be  required,  unless 
there  has  been  an  infection  or  an  actual  exposure  to  the  disease,  and  an 
order  of  such  board  that  whenever  any  person  shall  refuse  to  be  vacci- 
nated, he  shall  be  immediately  quarantined,  and  continued  in  quarantine 
until  he  consents  to  such  vaccination,  cannot  justify  the  quarantining 
of  persons  on  the  ground  that  they  lived  or  were  doing  business  in  a 
part  of  the  city  in  which  this  disease  existed,  and  that  such  business 
was  of  a  character  likely  to  expose  them  to  it,  if,  in  fact,  such  exposnr* 
is  not  shown  to  have  taken  place. 

Health  Laws — Vaccination — Power  to  Compel. — Under  a  statute  giv- 
ing the  board  of  health  of  a  municipality  power  to  guard  against  the 
introduction  of  infectious  or  contagious  diseases,  by  the  exercise  of 
proper  medical  inspection  and  control  over  all  persons  and  things  ar- 
riving from  infected  places,  and  liable  from  any  cause  to  communicate 
contagion,  and  to  require  the  isolation  of  all  persons  infected  with,  or 
exposed  to,  such  disease,  such  board  has  no  power  to  declare  that  when- 
ever any  person  shall  refuse  to  be  vaccinated  he  shall  be  immediately 
quarantined,  and  continued  in  quarantine  until  be  conants  to  such  rao- 
cination. 

Habeas  corpus  to  procure  the  discharge  of  the  petitioners 
from  the  custody  of  Z.  Emery  Taylor,  health  commissioner 
of  the  city  of  Brooklyn.  The  persons  seeking  their  liberty 
alleged  in  their  petition  that  they  were  imprisoned  at  their 
house  in  the  city  of  Brooklyn  upon  the  order  and  direction 
of  the  commissioner  of  health,  and  not  by  virtue  of  any  judg- 
ment or  process  issuing  from  any  court.  They  averred  that 
they  had  not  been  exposed  to,  nor  were  they  afflicted  with, 
any  disease,  contagious  or  otherwise.  The  commissioner  oi 
health  sought  to  justify  his  acts  on  the  ground  that  the  re- 
lators had  been  quarantined  by  his  orders,  and  by  the  author- 
ity vested  in  him  by  law  to  take  necessary  precautions  for 
the  protection  of  the  public  health  against  the  smallpox. 
The  relators  had  refused  to  permit  themselves  to  be  vacci- 
nated, and  smallpox  had  prevailed  and  become  an  epidemic 
in  the  city.  It  was  further  claimed  that  the  relators,  who 
were  engaged  in  an  express  and  delivery  business,  had  been 
specially  exposed  to  this  disease  from  the  fact  that  their  bus- 
iness required  them  to  be  much  in  one  of  the  worst  infected 
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parts  of  the  city,  and  that  they  transported  trunks,  bedding, 
iurniture,  and  other  articles  which  might  come  from  infected 
ipoints  and  be  infected  with  the  germs  of  the  disease.  The 
^defendants  were  placed  in  quarantine  on  their  own  premises, 
And  required  to  remain  there  until  they  consented  to  be  vac- 
cinated. A  proclamation  had  been  issued  declaring  the 
measures  deemed  necessary  by  the  commissioner  of  health, 
among  which  measures  so  designated  were:  "  1.  Thorough 
and  sufficient  vaccination  of  every  citizen  who  has  not  been 
successfully  vaccinated  within  such  period  of  time  as  in  the 
judgment  of  the  commissioner  of  health  renders  such  person 
immune  should  be  procured;  2.  Whenever  any  person  in 
said  city  shall  refuse  to  be  vaccinated,  such  person  shall  be 
immediately  quarantined  and  detained  in  quarantine  until 
he  consents  to  such  vaccination."  The  return  to  the  writ, 
being  demurred  to,  was  by  the  trial  court  adjudged  insuffi- 
cient, and  the  relators  were  discharged,  but  on  appeal  to  the 
general  term  this  order  of  discharge  was  reversed. 

Charles  J.  Patterson^  for  the  appellants. 

Alexander  H.  Van  Cotty  for  the  respondent. 

*•  Gray,  J.  The  question  presented,  like  all  those  which 
involve  the  right  to  restrain  the  citizen  in  his  personal  liberty, 
or  to  interfere  with  his  pursuit  of  a  lawful  avocation,  demands 
a  careful  consideration  of  the  provisions  of  law  under  which 
the  right  is  alleged  to  be  conferred.  Where  such  a  right  is 
claimed,  it  must  appear  very  clearly  and  satisfactorily,  not 
only  that  it  has  been  conferred  by  the  law,  but,  also,  that 
in  its  exercise  the  facts  were  present  which  justified  it. 
The  validity  of  the  law  is  not  so  much  called  in  question  as 
the  right  to  enforce  its  provisions  is.  For  his  authority  ''*  the 
respondent  refers  to  certain  provisions  of  the  charter  of  the 
<5ity  of  Brooklyn,  chapter  583,  title  12,  where  the  health  com- 
missioner is  empowered  as  follows:  "Sec.  5.  In  the  presence 
of  great  and  imminent  peril  to  public  health  of  the  city  of 
Brooklyn,  by  reason  of  impending  pestilence,  it  shall  be  the 
duty  of  said  commissioner  to  take  such  measures,  ....  for 
the  preservation  of  the  public  health  from  such  impending 
pestilence,  as  he  may  in  good  faith  declare  the  public  safety 
and  health  to  demand,  and  the  mayor  of  the  said  city,  and 
the  president  of  the  medical  society  of  Kings  county,  shall 
also  in  writing  approve.  And  such  peril  shall  not  be  deemed 
to  exist  except  when  and  for  such  period  of  time  as  the 
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mayor,  president  of  the  medical  society,  and  the  health  com- 
missioner shall  by  proclamation  declare."  The  provisions  of 
flection  14  of  chapter  661  of  the  laws  of  1893  (the  "  Public 
Health  Law"),  which  relates  to  "contagious  and  infectious 
diseases,"  are  also  referred  to.  They  are  that,  "  Every 
such  local  board  of  health  shall  guard  against  the  intro- 
duction of  contagious  and  infectious  diseases  by  the  exer- 
cise of  proper  and  vigilant  medical  inspection  and  control 
of  all  persons  and  things  arriving  in  the  municipality  from 
infected  places,  or  which  from  any  cause  are  liable  to  com- 
municate contagion.  It  shall  require  the  isolation  of  all 
persons  and  things  infected  with  or  exposed  to  such  disease, 
and  provide  suitable  places  for  the  treatment  and  care  of 
sick  persons  who  cannot  otherwise  be  provided  for.  .... 
It  shall  provide  at  stated  intervals  a  suitable  supply  of  vac- 
cine virus,  etc.,  ....  and  at  all  times  provide  thorough 
and  safe  vaccination  for  all  persons  in  need  of  the  same." 
It  would  seem  from  a  consideration  of  these  provisions  of 
law  that  while  responsibility  and  a  wide  authority  have  been 
conferred  upon  the  respondent  in  the  administration  of  his  im- 
portant office,  nevertheless  the  statute  contemplates,  when  per- 
sons or  property  are  to  be  affected  by  the  isolation  mentioned, 
that  the  fact  must  exist,  either  that  they  are  infected  with  the 
contagious  disease,  or  that  they  were  exposed  to  it.  But  I 
find  no  warrant  for  the  rather  extraordinary  declaration 
'*  of  the  commissioner  that  "  wherever  any  person  shall  re- 
fuse to  be  vaccinated,  such  person  shall  be  immediately 
quarantined  and  continued  in  quarantine  until  he  consents 
to  such  vaccination."  Of  course,  if  we  could  regard  it  as  a 
mere  expression  of  his  opinion  as  to  what  measures  would  be 
necessary  to  prevent  pestilence,  this  document  would  not  de- 
mand our  consideration;  but,  being  issued  officially,  and  with 
the  formal  approval  of  the  mayor  and  the  president  of  the 
medical  society  of  Kings  county,  as  required  by  the  city 
charter,  it  assumes  the  importance  of  a  public  and  official 
paper,  and  the  inquiry  suggests  itself  as  to  the  authority  for 
its  terms.  That  the  powers  conferred  upon  the  health  com- 
missioner by  the  provisions  of  the  city  charter  give  to  him 
the  right  to  compel  the  vaccination  of  every  citizen  in  the 
city  of  Brooklyn,  if  he  would  escape  quarantine,  seems  an 
unnecessary,  and  it  is  an  unwarrantable  inference,  from  the 
language.  It  is  difficult  to  suppose  that  the  legislature  would 
invest  local  officials  with  such  arbitrary  authority  over  their 
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fellow-citizena,  and  the  language  of  an  act  would  have  to  be 
very  plain  before  the  court  would  be  warranted  in  giving  it 
such  a  construction.  But  the  legislature  has  done  nothing  of 
the  kind.  In  the  presence  of  imminent  peril  to  the  public 
health  of  the  city,  by  reason  of  an  impending  pestilence, 
he  may  take  such  measures  as  he  declares  the  public  safety 
demands,  and  which  are  approved  by  the  mayor  and  the 
president  of  the  medical  society.  This  language  is  sufficient 
to  confer  the  needed  authority  to  do  all  acts  which  in  his 
judgment,  as  approved  by  his  associates  in  the  matter,  are 
necessary  to  be  done  to  improve  the  sanitary  conditions  of 
the  city,  and  to  preserve  the  public  health  from  being  affected. 
That  authority  would,  undoubtedly,  be  sufficient  to  deal  sum- 
marily with  cases  where  persons  are  stricken  with  a  conta- 
gious or  infectious  disease,  or  have  been  actually  exposed  toit, 
and  it  is  broad  enough  for  every  practical  purpose  in  dealing 
with  the  facts  of  any  case  presented;  but  the  authority  is  not 
given  to  direct,  or  to  carry  out,  a  quarantine  of  all  persona 
who  refuse  to  permit  themselves  to  be  vaccinated,  and  it  can- 
not be  implied.  ''*  Certainly  no  power  should  be  implied 
from  an  act  which  is  not  necessary  to  its  due  execution;  and 
where  the  liberty  and  the  property  of  persons  are  sought  to 
be  brought  within  its  operation,  the  case  must  be  clearly  seen 
to  be  within  those  intended  to  be  reached. 

Passing  to  the  question  of  what  power  is  vested  in  the  com- 
missioner by  virtue  of  his  office,  under  the  Public  Health 
Law,  it  is  very  clear  that  an  "  isolation  of  all  persons  and 
things"  is  only  permitted  when  they  are  "infected  with  or 
exposed  to"  contagious  and  infectious  diseases.  That  that 
language  means,  when  speaking  of  persons  and  things  "  ex- 
posed "  to  disease,  the  actual  fact  and  not  a  mere  possibility 
is  plain  from  the  language  which  precedes  it  in  the  section. 
The  local  board  of  health  is  to  guard  against  the  introduction 
of  contagious  and  infectious  diseases,  by  the  exercise  of  med- 
ical inspection  and  control  tf  persons  and  things,  either 
arriving  from  infected  places,  or  from  any  cause  liable  to 
communicate  contagion.  Obviously,  there  must  be  an  in- 
spection of  persons  and  things,  and  the  resulting  discovery, 
if  they  are  not  actually  "  infected  "  with  disease,  that  they 
have  been  "exposed"  to  it,  and  that  the  conditions  actually 
exist  for  a  communication  of  contagion,  in  order  to  bring 
into  operation  the  power  to  isolate.  The  meaning  of  the  par- 
ticular language  in  the  section  is,  and  it  should  read,  that  the 
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board  of  health  shall  "  require  the  isolation  of  all  persons 
and  things  infected  with  or  who  have  been  exposed  to  such 
diseases."  In  the  present  case  the  relators  are  not  alleged 
to  have  been  infected  with  any  contagious  or  infectious  disease, 
or  to  have  been  exposed  to  such.  The  allegations  of  the  com- 
missioner of  health  are  based  only  upon  information  and 
belief,  and,  when  referring  to  the  necessity  for  the  stringent 
measures  adopted  toward  the  relators,  they  simply  assert  the 
prosecution  of  a  general  express  business,  which  is,  in  part, 
carried  on  through  what  "  has  been  one  of  the  worst  infected 
centers  of  the  city."  It  is  not  alleged  that  the  business  had 
included  the  carrying  of  infected  articles,  or  articles  from  in- 
fected centers,  or  that  the  relators  had  been  exposed  to  '' 
contagion;  but  possibilities,  merely,  are  alleged.  It  is  al- 
leged that  the  business  may  include  the  carrying  of  articles 
which  may  come  from  infected  centers,  and  the  relators  might 
be  seized  with  smallpox;  and,  if  they  were  permitted  to  con- 
tinue in  their  business  without  being  vaccinated,  they  might 
be  the  means  of  serious  consequences  to  other  citizens  with 
whom  they  came  in  contact.  Such  allegations  fall  far  short 
of  stating  facts,  upon  which  the  commissioner  of  health 
would  be  authorized  to  take  such  drastic  measures  as  to 
effect  the  imprisonment  of  citizens  by  quarantining  them  in 
their  houses.  He  had  no  jurisdiction  to  make  the  order  here, 
unless  there  was,  in  fact,  before  him  a  case  where  the  parties 
were  either  infected  with,  or  had  been  actually  exposed  to,  the 
disease  of  smallpox.  It  was  necessary  to  that  jurisdiction 
that  the  danger  should  actually  have  existed,  in  the  infection 
of  the  person  or  things,  or  in  their  having  been  exposed  to 
the  disease:  See  People  v.  Board  of  Health,  140  N.  Y.  1;  37 
Am.  St.  Rep.  522.  While  he  was  vested  with  great  and  ex- 
tensive powers,  in  order,  in  the  presence  of  danger,  to  act 
summarily  for  the  preservation  of  the  public  health,  he  was 
bound  to  show  a  state  of  facts  which  justified  such  an  exer- 
cise of  those  powers. 

I  think  no  one  will  dispute  the  right  of  the  legislature  to 
enact  such  measures  as  will  protect  all  persons  from  the  im- 
pending calamity  of  a  pestilence,  and  to  vest  in  local  author- 
ities such  comprehensive  powers  as  will  enable  them  to  act 
competently  and  effectively.  That  those  powers  would  be 
conferred  without  regulating  or  controlling  their  exercise  is 
not  to  be  supposed,  and  the  legislature  has  not  relieved  offi- 
cials from  the  responsibility  of  showing  that  the  exercise  of 
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their  powers  was  justified  by  the  facts  of  the  case.  The  ques- 
tion here  is  not  whether  the  legislature  had  the  power  to  enact 
the  provisions  of  section  24  of  the  health  law;  but  whether 
the  respondent  has  shown  that  a  state  of  facts  existed,  war- 
ranting the  exercise  of  the  extraordinary  authority  conferred 
upon  him.  Like  all  enactments  which  may  aflfect  the  liberty 
of  the  person,  this  one  must  be  construed  strictly;  with  the 
saving  '*  consideration,  however,  that,  as  the  legislature  con- 
templated an  extraordinary  and  dangerous  emergency  for 
the  exercise  of  the  power  conferred,  some  latitude  of  a  rea- 
sonable discretion  is  to  be  allowed  to  the  local  authorities 
upon  the  facts  of  a  case. 

As  the  respondent  has  utterly  failed  to  show  any  facts 
which  warranted  the  isolation  of  the  relators,  they  were  prop- 
erly discharged,  and  the  order  of  the  general  term  should  be 
reversed,  and  that  of  the  special  term  affirmed. 

All  concur,  except  Haight,  J.,  not  voting. 

Ordered  accordingly.         _____ 

Hbalth  Laws — Vaccination. — Powkb  to  Compel,  and  to  provide  pen- 
alties for  a  refusal  to  submit  to.  is  discussed  in  the  extended  note  to  Hurst 
T.  Warner,  47  Am.  St.  Rep.  646,  547. 

Hbalth  Laws. — The  validity  of  laws  providing  for  the  quarantining  of 
persons  is  the  subject  of  the  extended  notes  to  Train  v.  Boston  Disinfecting 
Co.,  59  Am.  Rep.  117,  and  Markham  v.  Brown,  92  Am.  Deo.  76.  See,  also, 
the  extended  note  to  Hurst  r.  Warntr,  47  Am.  St  Rep.  541. 


Matter  op  James. 

[146  New  York,  78.] 

fliiTS.— A  Promisb  Made  ob  a  Bond  Given  without  ant  Considebatioit 
cannot  be  enforced  against  the  donor,  nor  against  his  executors  or  ad« 
ministrators.  This  rule  remains  applicable,  however  meritorious  th« 
consideration,  as  where  the  donor  and  the  donee  are  husband  and  wifa 
or  parent  and  child. 

Corporations— Dividends,  to  Whom  Belong. — If  a  testator  by  his  will 
gives  to  his  wife  for  her  sole  enjoyment  and  benefit  during  her  life,  with- 
out restraint,  deduction,  or  interference  in  any  manner,  one-half  of  all 
the  income  of  his  property  of  every  kind,  and  to  bis  legal  heirs  the 
remainder  of  such  income  during  the  life  of  his  wife,  after  payment  of 
taxes,  etc.,  and  to  his  legal  heirs  the  reversion  and  ownership  of  hia 
estate  at  her  death,  and  such  testator  has  stock  in  corporations,  the 
only  income  of  which  is  from  the  sale  of  lands  received  by  such  corpo- 
rations in  payment  of  work  upon  railways  constructed  by  them,  divi. 
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denda  paid  by  the  corporations  oat  of  the  proceeds  of  such  sale  should 
be  treated  as  income  between  the  wife  and  the  heir,  and  she  is  ther»> 
fore  entitled  to  one-half  thereof. 

Wills. — In  thk  Constrdotion  of  Wills,  thb  Intention  of  the  testator, 
when  apparent,  overrides  all  established  rules  of  interpretation. 

Wills — Tenant  for  Life  and  Remainderman — Conflicts  between. — 
When  there  is  anything  in  the  will  from  which  it  may  be  fairly  inferred 
that  the  testator  expected  the  tenant  for  life  to  enjoy  the  property  spe* 
cifically,  it  cannot  be  converted  into  money  or  public  funds,  and  th« 
remainderman  must  take  his  chances  in  anything  remaining  after  tb« 
termination  of  the  life  estate. 

The  following  is  the  will  construed  in  this  case: 

"I,  F.  P.  James,  of  Philipstown,  Putnam  county,  New 
York,  being  of  sound  mind,  declare  this  my  last  will  and 
testament,  revoking  all  former  wills  and  codicils.  I  give  and 
bequeath  to  my  beloved  wife  Julia,  for  her  sole  use,  enjoy- 
ment, and  benefit  during  her  life,  without  restraint,  deduc- 
tion, or  interference  in  any  manner  whatsoever,  as  follows: 

"  First.  One-half  of  the  income  of  all  my  property  of  every 
kind  of  which  I  may  die  possessed. 

"  Second.  The  use,  enjoyment,  rental,  and  occupation  of  my 
two  residences,  one  known  as  '  Cragside,'  in  Cold  Spring  and 
Philipstown,  New  York,  and  the  other  known  as  No.  400  Fifth 
avenue,  New  York  City. 

*'  Third.  I  give,  devise,  and  bequeath  absolutely  to  my  said 
wife  all  the  household  furniture,  pictures,  plate,  books,  orna- 
ments, horses,  carriages,  farm  implements,  and  property  of 
every  description  in  or  upon  or  appertaining  in  any  manner 
to  the  two  houses  and  residences  aforesaid.  The  said  devices 
and  bequests  to  my  said  wife  to  be  in  lieu  of  dower  and  right 
of  dower.  I  give,  devise,  and  bequeath  to  my  legal  heirs  th& 
remainder  of  the  income  from  my  property  during  the  life  of 
my  wife  after  the  payment  and  discharge  of  all  taxes,  assess- 
ments, and  charges,  interest  and  obligation  against  my  estate, 
except  as  hereinafter  provided,  in  case  of  interference.  I 
give,  devise,  and  bequeath  to  my  legal  heirs,  except  as  herein 
provided  otherwise,  the  reversion  and  ownership  of  all  my 
estate  and  property  after  the  death  of  my  wife,  with  the 
reservation,  exception,  and  direction  that  in  the  event  of  any 
of  my  legal  heirs  making  any  attempt,  directly  or  indirectly, 
in  any  manner  or  form,  to  interfere  with  or  restrain  in  any 
manner  my  beloved  wife  from  full  enjoyment,  use,  manage- 
ment, and  direction  and  disposition  of  the  property  and  in- 
come of  my  estate,  as  herein  devised,  then,  and  in  that  event. 
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such  one  of  my  legal  heirs  as  shall  do  or  perform  or  aid  or 
abet  the  performance  of  such  an  act,  or  cause  the  same  to  be 
done,  shall  be  forever  debarred  from  any  part,  parcel,  inter- 
est, or  ownership,  or  inheritance  to  any  of  my  property,  and 
be  excluded  from  sliaring  in  the  same,  and  the  share  that 
would  otherwise  have  gone  to  him  or  her  shall  be  divided 
among  the  remaining  heirs  according  to  law.  I  authorize 
and  direct  my  executrix  in  her  discretion  to  sell  and  convey 
euch  portion  of  my  property  as  may  be  requisite  or  neces- 
€ary  to  pay  and  discharge  my  just  debts  and  obligations. 

"  I  constitute  and  appoint  my  wife,  Julia  L.  James,  my  sole 
executrix,  and  direct  that  no  bond,  obligation,  or  surety  be 
required  from  her." 

Mr.  James  in  his  lifetime  had  been  the  senior  member  of 
the  banking  and  brokerage  firm  of  F.  P.  James  &  Co.,  of 
which  Horace  S.  Taylor  had  been  a  copartner.  There  were 
no  written  articles  of  copartnership.  Mr.  Taylor  died  a  few 
days  before  Mr.  James.  Various  objections  were  filed  to  the 
account  of  the  executrix  of  Mr.  James'  will,  and  cross-ap- 
peals were  prosecuted  from  the  judgment  of  the  general 
terra  modifying  and  affirming  as  modified  a  decree  of  the 
surrogate  court  settling  the  accounts  of  such  executrix. 

William  W.  Goodrich,  William  P,  Quin,  and  Frank  E. 
Smith,  for  the  appellants. 

William  C.  Wallace,  Frank  E.  Smith,  Robert  Mazety  and 
Charles  S.  Clark,  for  the  respondents. 

Walter  M.  Rosehault,  for  the  executors  of  E.  D.  James  and 
another, 

**  Gray,  J.  The  first  of  the  questions  we  shall  consider 
is  one  which  arises  upon  the  appeal  of  the  executrix.  She 
made  a  personal  claim,  amounting  to  one  hundred  and 
twenty-seven  thousand  one  hundred  and  twenty-three  dollars 
and  sixteen  cents,  which  the  surrogate  allowed,  but  which  the 
general  term,  upon  appeal,  disallowed.  The  facts  upon 
which  it  was  based  are  these:  In  1879,  a  few  years  before  the 
death  of  Mr.  James,  he  executed  and  delivered  to  his  wife 
two  bonds,  one  of  which  was  conditioned  for  the  payment 
of  forty-three  thousand  nine  hundred  and  twenty  dollars,  one 
year  after  date,  and  the  other  for  the  payment  of  thirty  thou- 
sand seven  hundred  and  twenty  dollars,  one  year  after  date. 
Both  bonds  bore  interest  and  were  secured  by  mortgages  upoa 
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lands  in  the  state  of  Iowa,  the  legal  and  record  title  to  which 
was  in  Mr.  James.  A  few  days  afterward,  Mr.  James  con- 
veyed all  of  the  lands  covered  by  these  mortgages  to  a  grand- 
nephew  of  Mrs.  James,  at  the  time  an  infant  of  the  age  of 
nine  years.  It  was  found  with  respect  to  this  latter  transac- 
tion that  it  was  advised  as  a  mode  of  delaying,  and  to  enable 
legal  proceedings  to  be  taken  to  defeat,  the  payment  of  taxes, 
which  *'  had  been  laid  upon  them,  and  which  were  believed 
to  be  illegal.  In  1882  a  suit  was  commenced  to  foreclose  the 
mortgages  by  Mrs.  James,  who  made  her  husband  and  the 
infant  Wheeler,  the  grantee  of  the  lands,  parties  defendant 
Process  in  the  suit  was  served  outside  of  the  state  of  Iowa 
upon  the  defendants,  but  Mr.  James  did  not  appear.  In 
1883  judgment  of  foreclosure  and  sale  was  entered,  in  which 
the  amount  due  to  Mrs.  James  upon  the  bonds  was  fixed  at 
ninety-four  thousand  nine  hundred  and  seventy-three  dollars 
and  eighty-three  cents.  No  sale  was  made  during  the  life- 
time of  Mr.  James  under  the  decree,  but,  after  his  death  and 
in  1885,  Mrs.  James  caused  a  sale  to  be  made,  at  which  the 
mortgaged  premises  were  sold  for  the  sum  of  five  thousand 
two  hundred  and  eighty  dollars.  The  decree  of  foreclosure  and 
sale  gave  no  judgment  against  Mr.  James  personally,  foras- 
much as  the  district  court  in  Iowa  had  acquired  no  jurisdic- 
tion to  render  judgment  in  personam  upon  a  service  without 
the  state  and  without  personal  appearance  of  the  party 
served.  The  claim  of  the  executrix  is  for  the  whole  sum 
secured  by  the  two  bonds,  with  interest  from  their  date,  less 
the  amount  realized  upon  the  sale  of  the  lands.  The  sur- 
rogate found,  with  respect  to  the  delivery  of  the  bonds  and 
mortgages,  that  they  were  a  gift  by  Mr.  James  to  his  wife, 
and  that  he  was  not  indebted  to  her  at  the  time  in  any  sum 
whatsoever.  He  allowed  her  claim  on  the  ground  that  they 
were  enforceable  obligations  in  the  hands  of  Mrs.  James  against 
the  estate  of  her  husband,  regarded  either  as  a  gift,  or  as  a 
provision  for  her  in  addition  to  the  bequests  of  the  will.  I 
think  tliat  the  general  term  correctly  held  that  the  executrix 
had  no  claim  upon  these  bonds  which  she  could  enforce 
against  the  estate  in  her  hands,  and  that  she  had  obtained 
all  the  relief  in  the  foreclosure  suit  to  which  she  was  entitled. 
These  bonds  amounted,  simply,  to  the  promise  of  Mr.  James 
to  pay,  at  some  future  day,  the  sum  mentioned,  without  any 
consideration  to  support  that  promise.  Such  a  voluntary 
promise  cannot  be  enforced  against  the  donor,  or  against  his 
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executors  or  administrators:  See  Poineroy's  Equity  Jurispru- 
dence, sec.  1148;  Story's  Equity  Jurisprudence,  sec.  987.  By 
the  latter  authority  it  is  stated  as  follows:  "  The  general  •* 
principle  is  established  that  in  no  case  whatsoever  will  courts 
of  equity  interfere  in  favor  of  mere  volunteers,  whether  it  be 
upon  a  volunteer  contract,  or  a  covenant,  or  a  settlement, 
however  meritorious  may  be  the  consideration,  and  although 
they  stand  in  the  relation  of  a  wife  or  child." 

The  question  of  the  validity  of  a  gift,  in  the  form  of  a 
promise  to  pay,  only,  without  consideration,  was  elaborately 
considered  in  Harris  v.  Clark,  3  N.  Y.  93,  51  Am.  Dec.  352, 
and  it  was  there  held,  to  quote  the  language  of  Judge  Rug- 
gles,  "  that  a  voluntary  promissory  note  without  considera- 
tion is  not,  as  the  law  now  stands,  the  subject  of  a  valid  gift 
by  the  maker,  either  as  a  present  donation,  or  as  a  gift  to 
take  effect  at  the  death  of  the  donor."  The  fact  that  in  that 
case  the  subject  of  the  gift  was  a  bill  or  draft  does  not  affect 
its  application  to  the  case  of  a  bond,  inasmuch  as  no  pre- 
sumption of  a  valuable  consideration  obtains  from  the  pres- 
ence of  the  seal,  in  view  of  the  findings  of  fact  that  the  bonds 
were  executed  and  delivered  as  a  gift,  and  not  because  of  any 
indebtedness.  In  Whitaker  v.  Whitaker,  52  N.  Y.  368,  11 
Am.  Rep.  711,  the  question  discussed  was  whether  a  meritori- 
ous consideration  was  sufficient  in  equity  to  sustain  a  promis- 
sory note  given  by  a  husband  to  his  wife,  as  against  his 
collateral  heirs,  and  the  conclusion  reached  by  Judge  Peck- 
ham  (in  which  all  his  associates  concurred),  after  a  review 
of  the  English  authorities,  was  that  the  law  was  well  settled, 
contrary  to  the  doctrine  in  the  early  case  of  Wright  v.  Wright, 
1  Cow.  598,  "  that  a  meritorious  consideration,  or  the  duty  to 
provide  for  a  wife  or  child,  is  not  sufficient  to  support  an 
executory  covenant."  The  case  of  Hunt  v.  Johnson,  44  N.  Y. 
27,  4  Am.  Rep.  631,  was  referred  to  in  the  opinion  and 
deemed  to  be  witliout  the  rule,  because  it  was  a  case  of  an 
executed  sale  or  transfer  of  real  estate,  to  uphold  which 
natural  affection  is  undoubtedly  a  sufficient  consideration. 
Nor  does  the  fact  that  the  gift  in  Whitaker  v.  Whitaker,  52 
N.  Y.  368,  11  Am.  Rep.  711,  was  of  a  promissory  note,  which 
the  husband  made  in  his  lifetime  for  the  purpose  of  making 
a  provision  for  his  wife,  affect  the  question  as  an  authority 
in  point,  for  the  same  reason  that  I  have  mentioned  in  refer- 
ence to  the  case  of  Harris  v.  Clark,  3  N.  Y.  93,  51  Am.  Dec. 
352.     *•  It  is  unnecessary  to  discuss  a  question  which  has 
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been  well  treated  at  the  general  term,  further  than  to  say 
that  I  think  that  they  were  right  in  holding  that,  while  the 
Iowa  judgment  of  foreclosure  had  no  effect  to  create  a  per- 
sonal liability  upon  the  bond,  it  was  conclusive  as  to  the 
ownership  of  the  mortgages  and  the  right  of  Mrs.  James  to 
have  the  lands  therein  described  sold,  and  the  proceeds  ap- 
plied upon  the  amount  represented  by  the  bonds.  The  im- 
portance of  that  holding  seems  to  be  that  the  contestants 
upon  the  accounting  are  precluded  from  inquiring  either  as 
to  the  right  of  the  executrix  to  sell  the  land,  or  as  to  whether 
she  held  the  mortgage  in  trust  for  the  firm  of  F.  P.  James 
&Co. 

Another  question,  as  to  which  the  executrix  has  appealed, 
is  with  reference  to  the  payment  to  her  of  two  thousand  five 
hundred  dollars  upon  the  day  of  the  testator's  death.  It 
seems  that,  in  the  morning  of  that  day,  and  while  Mr.  James 
was  in  fact  dying,  a  clerk  of  F.  P.  James  &  Co.,  holding  a 
power  of  attorney  to  sign  checks  for  the  firm,  was  requested 
by  some  one  acting  as  a  messenger  from  the  residence,  to 
draw  two  checks  for  Mrs.  James'  account,  one  for  one  thou- 
sand dollars  and  the  other  for  fifteen  hundred  dollars.  Upon 
the  clerk's  demurring  to  the  request,  he  was  assured  that  it 
was  all  right,  and  he  then  drew  the  checks,  which  the  mes- 
senger caused  to  be  cashed,  and  deposited  to  the  individual 
credit  of  Mrs.  James.  The  surrogate  found  that  these  checks 
were  delivered  to  Mrs.  James  by  her  husband's  authority; 
but  the  general  term  has  reversed  the  surrogate  in  that  re- 
spect, holding  that  there  is  no  evidence  to  sustain  the  find- 
ing. I  think  their  conclusion  was  correct,  and  that  the  facts 
of  the  transaction  would  not  warrant  any  inference  that  the 
authority  of  the  clerk,  under  the  power  which  he  held  from 
the  firm,  had  been  validly  called  into  exercise.  If  the  trans- 
action had  been  merely  one  as  to  which  all  we  knew  was 
that  the  clerk  had  delivered  the  checks  to  Mrs.  James,  an 
inference  might  have  been  possible,  which  is  quite  rebutted 
by  the  circumstance  that  the  clerk  only  drew  and  delivered 
them  when  moved  to  do  so  by  a  messenger,  whose  source  of 
authority  to  make  the  request  was  not  shown  to  be  in  Mr. 
James. 

•*  One  of  the  most  important  questions  raised  upon  th« 
accounting  was,  whether  dividends  received  upon  the  stocks 
of  certain  railroad  construction  companies  should  be  treated 
as  capital  or  as  income.     Two  of  the  companies  constructed 
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railroads,  and,  upon  their  sale,  received  land  grants  in  pay- 
ment. The  other  company  also  constructed  and  sold  a  rail- 
road, but  received  in  part  payment  a  certificate  of  indebtednesi 
secured  by  a  mortgage  upon  land.  The  surrogate  apportioned 
the  dividends  paid  by  these  corporations  since  the  death  of 
Mr.  James  by  holding  so  much  as  were  derived  from  the 
purchase  price  of  lands  sold  to  be  capital,  and  so  much  as  were 
derived  from  interest  on  deferred  payments  on  contracts  of 
Bale,  or  upon  the  certificate  of  indebtedness,  he  held  to  be 
income.  The  general  term  reversed  that  ruling,  and  held 
that  all  the  dividends  were  income.  If  there  was  nothing  in 
the  language  of  this  will  which  evidenced  an  intention,  on 
the  part  of  the  testator,  that  his  widow  should  have  and  enjoy 
as  income  whatever  actually  came  into  the  estate  eo  nomine, 
and  as  he  had  been  himself  in  the  habit  of  receiving,  I 
should  hesitate  very  much  to  say  that  the  general  term  were 
correct.  Undoubtedly,  the  dividends  declared  by  these  com- 
panies were  from  their  capital,  because  they  had  no  source 
of  income  other  than  from  their  sales  of  land,  and  dividends 
could  not  be  derived  in  any  other  way.  These  corpora- 
tions were  peculiar,  in  that  their  only  business,  after  the 
expenditure  of  their  capital  in  the  construction  of  railroads, 
was  to  sell  the  lands  received  in  payment,  and  to  divide 
the  proceeds,  as  received,  among  their  stockholders.  In 
that  respect,  of  course,  there  was  a  distinction  between 
them  and  corporations  which  are  engaged  in  ordinary  busi- 
ness enterprises,  and  receive  returns  in  the  way  of  earnings 
upon  the  invested  capital.  Their  dividends  were,  in  truth, 
ordinary,  and  not  extraordinary,  for  the  reason  that  they 
were  the  only  ones  which  they  could,  in  the  nature  of  things, 
make.  I  think,  however,  we  may  consider  the  question 
before  us  upon  a  broader  ground,  where,  in  connection  with 
kindred  questions,  it  may  be  disposed  of  by  the  applica- 
tion of  the  rule  of  intention.  Whether  the  rule,  with 
•''  relation  to  the  respective  rights  of  the  life  tenant  and  re- 
maindermen, shall  so  fipply,  in  the  case  of  a  testator's  estate, 
as  that  the  personalty  shall  be  converted  and  invested  in 
such  permanent  and  legally  recognized  forms  as  shall  bene- 
fit both  the  tenant  for  life  and  the  remainderman,  may  de- 
pend upon  the  form  and  language  of  the  will.  It  seems  to  me 
that  in  this  case  the  intention  of  the  testator,  that  his  personal 
estate  shall  remain  in  specie,  the  income  of  which  should  be 
received  and  enjoyed  by  his  wife  as  it  had  been  by  himself, 
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is  manifest.  At  the  time  when  he  made  his  will  he  had  no 
children,  nor  descendants  of  children.  The  will  was  drawn 
at  his  own  dictation  and  peculiarly  expresses  his  great  affec- 
tion for  his  wife,  and  his  desire  that  her  enjoyment  of  his 
estate,  and  the  benefits  which  she  was  to  derive  from  it,  were 
to  be  without  any  regard  to  those  who,  after  her  death,  were 
to  have  the  reversion  of  his  property,  and  whom  he  defines  by 
the  very  general  and  generic  term  of  his  "  legal  heirs."  In 
the  first  place,  his  language  is,  "  I  give  and  bequeath  to  my 
beloved  wife  Julia,  for  her  sole  use,  enjoyment,  and  benefit 
during  her  life,  without  restraint,  deduction,  or  interference 
in  any  manner  whatsoever,  as  follows:  First.  One-half  of  the 
income  of  all  my  property  of  every  kind  of  which  I  may  die 
possessed."  He  then  gives  her  the  use  of  his  town  and  coun- 
try residences,  and  makes  the  absolute  bequest  of  all  house- 
hold furniture,  pictures,  plate,  books,  ornaments,  horses, 
carriages,  farm  implements,  and  property  of  every  descrip- 
tion, in,  or  upon,  or  appertaining  in  any  manner  to  the  two 
houses  and  residences.  He  then  proceeds  as  follows:  "I 
give,  devise,  and  bequeath  to  my  legal  heirs  the  remainder 
of  the  income  from  my  property  during  the  life  of  my  wife 
after  the  payment  and  discharge  of  all  taxes,  etc ex- 
cept as  hereinafter  provided  in  case  of  interference.  I  give, 
etc.,  to  my  legal  heirs  ....  the  reversion  and  ownership  of 
all  my  estate  and  property  after  the  death  of  my  wife,  with 
the  reservation,  exception,  and  direction  that  in  the  event  of 
any  of  my  legal  heirs  making  any  attempt,  directly  or  indi- 
rectly, in  any  manner  or  form,  *®  to  interfere  with  or  re- 
strain in  any  manner  my  beloved  wife  from  full  enjoy ment» 
use,  management  and  direction,  and  disposition  of  the  prop- 
erty and  income  of  my  estate,  as  herein  devised,  then  and  in 
that  event  such  one  of  my  legal  heirs  as  shall  do  or  perform 
or  aid  or  abet  the  performance  of  such  an  act,  or  cause  the 
same  to  be  done,  shall  be  forever  debarred  from  any  part, 
parcel,  interest,  or  ownership,  or  inheritance  to  any  of  my 

property I  authorize  and  direct  my  executrix  in  her 

discretion  to  sell  and  convey  such  portion  of  my  property  as 
may  be  requisite  or  necessary  to  pay  and  discharge  my  just 
debts  and  obligations." 

It  stands  out  very  clearly  from  the  peculiar  and  strong  lan- 
guage selected  by  the  testator  that  the  interest  which  was  to 
be  enjoyed  by  his  "legal  heirs"  in  the  estate  was  subordinated 
to  the  interest  of  his  wife.     To  him  she  was  everything,  and 
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they  were  merely  kindred,  having  by  law  certain  claims 
which  he  was  not  indisposed  to  recognize,  and  which  he  pro- 
vided for  in  the  manner  described.  Although  in  the  case 
of  Woodward  v.  James,  115  N.  Y.  346,  we  held  that  a  legal 
trust  was  created  of  the  testator's  real  and  personal  estate^ 
not  given  to  the  widow  absolutely  for  her  life,  we  reached 
that  conclusion,  inasmuch  as  it  was  necessary,  because  of  the 
authority  and  duty  imposed  upon  the  widow,  that  the  legal 
title  should  be  vested  in  her  as  trustee.  Of  course,  there  was 
nothing  in  the  language  used  in  the  will,  which  conveyed  the 
idea  that  the  testator  intended  or  thought  of  a  trust;  but  the 
exigencies  of  the  situation,  in  our  judgment,  required  the  crea- 
tion of  a  trust  by  implication.  The  question  might  have 
been  a  very  different  one,  if  the  language  of  the  will  spoke  of 
a  trust,  or  indicated  the  notion  of  the  testator  that  his  wife, 
with  respect  to  the  management  and  use  of  the  property, 
should  be  clothed  with  the  duties  of  a  trustee  and  guided  by  the 
strict  rules  to  which  trustees  are  subjected.  In  this  case,  while 
a  trust  is  created  by  implication,  all  of  the  stringent  injunc- 
tions of  the  testator  with  respect  to  his  widow's  use,  enjoyment, 
or  control  of  the  property  remain  with  all  their  meaning.  The 
one-half  of  the  income  of  "all  of  his  property  of  every  kind," 
•*  of  which  he  might  die  seised,  is  given  to  his  wife  •'  with- 
out restraint,  deduction,  or  interference,  in  any  manner 
whatsoever."  Such  language,  in  connection  with  that  sub- 
sequently used,  enjoining  his  legal  heirs  against  attempting 
to  interfere  with  the  '*  full  enjoyment,  use,  management  and 
direction,  and  disposition  of  the  property  and  income  of  his 
estate,"  under  penalty  of  being  excluded  from  any  interest 
or  share  therein,  contains  most  significant  expressions  of  an 
intention  that  his  widow  should  have  a  half  of  the  income 
of  his  property  "of  every  kind,"  which  could  not  be  cut  down, 
and  which  she  was  fully  to  enjoy  and  manage.  It  is  also 
significant  that  the  direction  to  sell  is  only  in  the  event  of  a 
sale  becoming  necessary  to  discharge  debts.  I  cannot  read 
this  will  without  not  only  inferring  the  intention  of  the  tes- 
tator to  have  been  that  his  property  should  remain  in  specie 
for  his  wife's  benefit,  and  subject  to  her  uncontrolled  manage- 
ment, but  also  seeing  therein  that  intention  to  be  plainly  ex- 
pressed. It  is  inconceivable  that  Mr.  James,  in  drawing  a 
will  in  such  language,  had  the  intention  that  his  widow 
should  at  once  convert  and  capitalize  the  estate  in  such  forms 
of  investment  as  the  law  sanctions,  by  rules  established  for 
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the  construction  of  wills  colorless  as  to  any  expression  of  in- 
tention. To  quote  the  words  of  Lord  Chancellor  Cottenham 
in  Pickering  v.  Pickering,  4  Mylne  &  C.  300,  "I  think  it 
would  be  a  violation  of  the  testator's  intention  not  to  allow 
the  wife  to  enjoy  the  income  of  the  property  as  it  is."  This 
case  differs  from  others  which  have  been  cited,  in  that  the 
testamentary  disposition  was  not  strictly  of  an  estate  to  be 
enjoyed  in  succession  by  different  persons.  One-half  of  the 
income  of  the  testator's  property  is  given  to  his  legal  heirs, 
and  though  it  may  have  proved  to  be,  as  counsel  has  put  it, 
an  illusory  gift,  because  of  the  burdens  imposed  upon  their 
share  of  first  discharging  thereout  all  the  taxes  and  charges 
against  the  estate,  nevertheless  the  situation  was,  and  is,  that 
of  a  division  of  the  income  of  the  property  between  the 
widow  and  the  testator's  legal  heirs.  To  the  extent  that 
their  half  of  the  income  is  applied  in  payment  of  taxes  and 
other  charges,  their  reversionary  ****  interest  is  protected 
and  benefited,  and  they  can  only  complain  of  the  testator's 
subordinating  their  interests  so  completely  to  those  of  his 
widow.  The  counsel  for  the  heirs  has  made  a  very  able  and 
ingenious  argument,  which  he  has  fortified  by  reasoning 
upon  cases  in  the  English  courts,  as  well  as  upon  some  in 
this  country;  but  all  the  cases  that  I  have  seen  recognize 
that  the  rule  of  intention  must  always  override  established 
rules  of  construction.  It  is  only  where  the  instrument  fails 
to  express  or  to  disclose  an  intention  that  we  must  resort  to 
the  rules  which  have  been  established  by  the  decisions  of  the 
courts.  That  an  intention  is  manifest  in  the  will  in  question 
I  have  endeavored  to  show.  We  have  only  to  put  ourselves 
in  the  testator's  situation,  when  he  was  making  his  will,  and 
therein  providing  for  the  enjoyment  of  his  estate  by  his  wife, 
to  be  impressed  with  the  conviction  that  he  had  no  idea  of 
constituting  a  technical  trust,  with  all  its  duties  and  obliga- 
tions; but,  without  children  or  descendants,  he  draws  a  will 
in  his  own  strong  language,  making  what  he  supposed  to  be 
ftn  ample  provision  for  his  wife  during  her  life,  and  one  in 
harmony  with  the  conditions  under  which  she  had  lived. 
He  cares  little  for  others,  in  comparison,  if  we  may  judge 
from  the  language  of  his  will,  but  he  recognizes  the  claims 
of  that  general  class  designated  as  his  "legal  heirs." 

I  deem  it  of  considerable  significance,  when  considering 
this  case  in  connection  with  others,  to  which  our  attention 
has  been  referred,  and  in  addition  to  the  difference  in  the 
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facts  and  phraseology  upon  which  I  have  commented,  that 
this  testamentary  disposition  was  not  that  of  a  gift  of  the 
residuary  estate  to  trustees;  although  even  in  such  a  case  a 
plain  intention  discoverable  in  the  will  would  prevail  against 
an  arbitrary  rule  of  law.  In  Jarman  on  Wills,  *613,  it  is 
■aid,  with  reference  to  a  residuary  devise,  that  the  same  prin- 
ciple applies  "  if  an  intention  that  the  property  shall  be  en- 
joyed in  specie  can  be  collected  from  the  terms  in  which 
either  the  life  interest  or  the  ulterior  subject  of  disposition, 
or  both  these  interests,  is  or  are  bequeathed."  In  this  case, 
as  in  every  other  case  where  a  will  is  the  subject  of  construc- 
tion, it  is  the  intention  *®'  of  the  testator,  and  not  the  rule  of 
construction,  which  is  to  govern  when  they  come  in  conflict. 
In  2  Redfield  on  Wills,  *478,  it  is  said  that,  "  Where  there 
is  anything  in  the  will  from  which  it  may  fairly  be  inferred 
that  the  testator  expected  the  tenant  for  life  to  enjoy  the 
property  specifically,  it  cannot  be  converted  into  money  or 
public  funds,  but  the  remainderman  must  take  his  chance 
of  anything  remaining  after  termination  of  the  life  estate." 
These  latter  remarks  were  made  with  reference  to  the  case 
of  Howe  V.  Earl  of  Dartmouth,  7  Ves.  137. 

Howe  V.  Earl  of  Dartmouth,  7  Ves.  137,  is  considered  to  bo 
the  leading  case  in  England  upon  the  question  whether  prop- 
erty bequeathed  by  a  testator  shall  be  retained  in  specie,  or 
whether,  if  of  the  perishable  class  of  securities,  it  shall  be 
converted  in  such  a  way  as  to  produce  capital  bearing  interest. 
The  rule  as  laid  down  by  Lord  Chancellor  Eldon  in  that  case, 
as  explained  by  subsequent  decisions,  among  which  is  par- 
ticularly to  be  mentioned  that  of  Lord  Cottenham  in  Picker- 
ing V.  Pickering,  4  Mylne  &  C.  300,  is  this:  That  where  there 
is  a  residuary  bequest  of  personal  estate,  to  be  enjoyed  by 
several  persons  in  succession,  a  court  of  equity,  in  the  absence 
of  any  evidence  of  a  contrary  intention,  will  assume  that  it 
was  the  intention  of  the  testator  that  his  legatees  should  enjoy 
the  same  thing  in  succession,  and,  as  the  only  means  of  giv- 
ing effect  to  such  intention,  will  direct  the  conversion  of  per- 
sonalty into  permanent  investments  of  a  recognized  character. 
Lord  Eldon  laid  down  the  rule  in  that  case,  because  of  the 
absence  of  language  in  the  will  from  which  the  direction  of 
the  testator  might  be  inferred,  that  his  estate  should  continue 
as  it  was.  Some  difference  of  opinion  has  existed  among  the 
English  judges  with  respect  to  the  application  of  the  rule  laid 
down  in  Howe  v.  Earl  of  Dartmouth,  7  Ves.  137,  which,  in  the 
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recent  case  of  Macdonald  v.  Irvine,  L.  R.  8  Ch.  Div.  101,  ia- 
adverted  to  in  the  opinion  of  Lord  Justice  Thesiger.  In  the- 
previous  case  oi  Hinves  v.  Hinves,  3  Hare,  611,  Vice-Chancellor 
Wigram  had  said:  "The  court,  in  applying  the  rule,  has  leant 
against  conversion  as  strongly  as  is  consistent  with  the  sup- 
position *"*  that  the  rule  itself  is  well  founded."  In  Morgan 
V.  Morgan^  14  Beav.  72,  the  master  of  the  rolls.  Sir  John 
Romilly,  said  that  "  the  effect  of  the  later  cases  has  been  to 
allow  small  indications  of  intention  to  prevent  the  application 
of  tihe  rule."  Lord  Thesiger,  referring  to  the  leaning  of  these 
judges,  with  others,  against  the  application  of  the  rule,  adopts 
the  following  words  of  Lord  Romilly:  "That  unless  there 
can  be  gathered  from  the  will  some  expression  of  intention 
that  the  property  is  to  be  enjoyed  in  specie,  the  rule  in  Howe 
V.  Earl  of  Dartmouth,  7  Ves.  137,  is  to  prevail.  It  is  therefore 
incumbent  on  the  persons  contesting  the  application  of  that 
rule,  and  on  the  court  which  forbids  that  application,  to  point 
out  the  words  in  the  will  which  exclude  it,  and  if  this  cannot 

be  done,  the  rule  must  apply In  almost  all,  if  not  all, 

the  cases  which  have  been  cited  in  argument,  where  such  an 
intention  was  found  to  exist,  ....  we  find  either  words  in 
their  natural  and  literal  sense  importing  use  or  enjoyment  of 
the  property  in  the  state  in  which  the  testator  left  it  at  his 
death,  or  directions  contained  in  the  will,  as  to  the  conversion 
of  the  property,  which  were  inconsistent  with  a  conversion  by 
the  court  taking  place  upon  the  death  of  the  testator."  In 
that  case  the  lords  justices  divided  in  opinion  as  to  whether 
any  of  the  elements  existed  in  the  will  under  consideration 
to  show  the  intention  of  the  testator  that  the  case  should  be 
taken  out  of  the  general  rule;  but  they  all  agreed,  if  there 
was  a  suflBcient  indication  of  intention  in  the  will  itself  to 
that  effect,  that  the  personalty  should  remain  in  specie  until 
after  the  death  of  the  testator's  wife.  While  there  the  testa- 
tor gave  to  his  wife  for  life  "all  the  income,  dividends,  and 
annual  proceeds  of  his  entire  estate,"  there  were  not  present 
these  significant  words  of  injunction  against  any  "deduction," 
or  any  interference  with  her  use,  enjoyment,  or  management. 
In  Blann  v.  Bell,  2  De  Gex,  M.  &  G.  775,  the  principle  was 
distinctly  recognized  that  the  intention  in  the  will  should 
govern  upon  the  question  of  the  retention  of  property  in  specie, 
and  that  where  it  is  seen  to  exist,  the  case  will  be  *®'  taken 
out  of  the  general  rule.  In  Collins  v.  Collins,  2  Mylne  <fe  K. 
703,  the  language  of  the  gift  to  the  wife  ii  not  unlike,  in  its 
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effect,  to  that  in  the  present  case.  The  testator  there  gave 
"all  and  every  part  of  his  property  in  every  shape,  and  with- 
out any  reserve,  and  in  whatever  manner  situated,  for  her 
natural  life,"  and  at  her  death  the  property  was  to  be  divided 
among  his  father,  brothers,  and  a  sister.  Sir  John  Leach, 
M.  R.,  held  the  rule  in  Howe  v.  Earl  of  Dartmouth^  7  Ves.  137, 
<iid  not  apply.  In  this  state  the  rule  laid  down  in  the  Earl 
•of  Dartmouth's  case  was  early  adopted,  as  applicable  in  the 
absence  of  any  indication  of  an  intention  on  the  part  of  the 
testator  that  the  legatee  for  life  should  enjoy  the  property  in 
its  then  state:  See  Spear  v.  Tinkham,  2  Barb.  Ch.  211,  and 
other  cases  cited  on  brief  for  heirs.  In  every  case  in  this,  or 
any  other,  state,  however  stringently  that  rule  is  applied  as 
between  a  tenant  for  life  and  remainderman,  it  is  the  absence 
of  manifest  or  plain  intention  which  sets  it  in  operation.  In 
Clarkson  v.  Clarkson,  18  Barb.  646,  the  decision  of  the  ques- 
tion of  the  disposition  to  be  made  of  extraordinary  dividends 
was  referred  to  the  discoverable  intention  of  the  testator.  The 
case  of  King  v.  Talbot,  40  N.  Y.  76,  frequently  cited,  has  no 
application.  The  question  discussed  was  with  reference  to 
how  the  discretion  of  trustees  is  prudently  and  lawfully  exer- 
cised in  the  investment  of  moneys  held  for  the  benefit  of 
minors,  and  a  very  strict  rule  was  laid  down. 

What  I  have  said  is  applicable  to  the  question  of  the  right 
of  the  widow  to  retain  in  specie  the  personal  estate  bequeathed, 
and  to  her  right  to  have  and  to  enjoy  the  income  from  it,  as 
it  had  been  received  by  the  testator  in  his  lifetime. 

The  testator  knew  about  his  investments.  They  were 
spread  out  on  his  books,  and  the  comprehensive  words  of  a 
gift  of  his  "  property  of  every  kind,"  "  without  restraint,  de- 
duction, or  interference  in  any  manner,"  are  especially  signifi- 
cant of  the  intention  that  his  widow  should  have  whatever 
came  into  the  estate  in  the  form  in  which  he  left  it. 

The  point  is  also  made  by  the  contestants  that  certain  in- 
terests and  dividends,  collected  upon  certain  stocks  and  *** 
bonds  prior  to  his  discharge  by  the  receiver,  who  was  appointed 
of  the  firm  property,  should  have  been  carried  to  capital 
instead  of  being  credited  to,  and  distributed  as,  income.  The 
question  concerns  the  receiver's  liquidation  of  the  partnership 
afiFairs.  In  an  action  brought  within  a  few  months  of  the  tes- 
tator's decease  by  a  creditor  of  the  firm,  for  the  protection 
and  distribution  of  its  assets,  a  receiver  was  appointed,  who 
continued  until  December,   1885,  when  a  judgment    in  the 
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action  was  rendered,  settling  his  accounts  and  directing  him 
to  deliver  over  the  assets  in  his  hands  to  Mrs.  James,  who  waa 
entitled,  in  her  capacity  as  executrix  of  the  surviving  partner, 
to  settle  with  the  legal  representatives  of  the  deceased  part- 
ner. Under  the  provisions  of  Mr.  James'  will  his  executrix 
became  vested  at  once  with  the  title  to  all  of  his  estate,  in  the 
capacity  of  a  trustee  for  the  purposes  mentioned.  Included 
in  the  property  of  the  estate  was  the  testator's  interest  in  the 
firm  of  F.  P.  James  &  Co.  The  direction  as  to  his  widow's 
right  to  one-half  of  the  income  applied,  of  course,  as  well  to 
that  species  of  property.  For  the  reasons  I  have  just  ex- 
pressed, she  was  under  no  obligation  to  convert  and  to  cap- 
italize those  assets,  or  the  income  received  thereon.  The 
interest  of  Mr.  James'  partner,  Mr.  Taylor,  was  in  one-fifth  of 
the  profits  of  the  business,  and  that  interest,  which,  upon  his 
death,  vested  in  Mrs.  Taylor  as  his  executrix,  has  been  set- 
tled with.  So  far  as  the  question  of  the  winding  up  of  the 
partnership  business  is  concerned,  I  fail  to  find  any  substan- 
tial ground  for  the  objection  of  the  contestants  as  to  the 
treatment  by  the  receiver  of  the  income  and  expenses.  The 
evidence  is  that  twenty  per  cent  of  the  income  was  credited 
to  the  Taylor  account,  to  which  was  also  charged  its  due 
proportion  of  the  expenses  of  the  receivership.  That  seems 
to  me  to  have  been  a  proper  method  of  liquidating  the  busi- 
ness. The  decree  in  the  receivership  action  passing  on  the 
accounts  is  not  open  to  attack  in  this  proceeding,  and,  with 
respect  to  the  right  of  the  executrix  of  Mr.  James  to  treat  as 
income  the  particular  moneys  collected  by  way  of  dividends 
and  interest,  and  paid  over  to  her  by  the  receiver,  I  do  not  see 
how  the  next  of  kin  ***  can  be  heard  to  complain.  That  was 
her  right  under  the  provisions  of  the  will,  and  indirectly,  if 
not  directly,  they  were  benefited  by  all  that  was  income  to 
the  estate. 

Objection  was  made  by  the  contestants  to  the  settlement 
which  was  effected  by  the  executrix  as  to  the  interest  of  her 
husband's  former  partner,  Mr.  Taylor.  He  predeceased  Mr. 
James  by  a  few  days  only,  leaving  his  widow  sole  executrix. 
Pending  the  administration  of  the  receiver,  who  had  been 
appointed  of  the  partnership  property,  Mrs.  James  commenced 
negotiations  for  a  settlement  with  Mrs.  Taylor  as  to  the  claims 
of  the  Taylor  estate.  They  eventually  agreed  upon  the  sum 
of  twenty-seven  thousand  dollars,  after  varying  more  or  less 
widely  in  their  estimates  of  what  was  due  upon  the  Taylor 
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interest.  The  settlement  was  not,  however,  consummated 
between  tliem.  Mr.  Jansen  then  became  the  purchaser  from 
Mrs.  Taylor,  and  took  from  her  a  transfer  of  all  claims  which 
the  Taylor  estate  had  against  the  assets  of  F.  P.  James  &  Co., 
including  certain  lands  in  Iowa  and  Texas.  However  this 
arrangement  was  brought  about  is  only  matter  of  inference. 
There  is  nothing  to  show  that  Mrs.  James  had  any  interest  in 
the  Jansen  purchase.  She  doubted  her  right  to  complete  her 
negotiations  with  Mrs.  Taylor,  and  the  latter  was  advised  by 
her  counsel  not  to  sell  to  Mrs.  James,  either  individually  or 
as  executrix.  After  Jansen  became  the  representative  of  the 
Taylor  interest,  and  when  Mrs.  James  had  become  possessed 
of  the  assets  upon  the  discharge  of  the  receiver,  a  settlement 
was  reached,  upon  statements  made  by  an  accountant  as  to 
the  firm  affairs,  which  were  based  upon  figures  showing  what 
was  due  to  the  James  estate,  what  was  due  upon  the  Taylor 
interest,  and  what  was  the  total  cost  of  the  securities  as 
shown  by  the  firm  books.  The  increase  in  the  figures  of  the 
statements,  upon  which  the  settlement  was  made  with  Jansen, 
over  those  in  the  statement  made  at  the  time  of  the  proposed 
settlement  with  Mrs.  Taylor,  was  accounted  for  by  reason  of 
the  advance  in  value  of  the  securities.  Mrs.  James  then  trans- 
ferred to  Jansen  one-fifth  of  all  the  securities  of  the  late  firm^ 
and  received  back  from  him,  in  cash,  the  difference  between 
one-fifth  of  their  *••  cost  price  and  the  amount  which  had 
been  found  due  from  the  firm  to  the  Taylor  estate.  Upon 
examination  of  the  facts  upon  which  an  adjustment  of  ac- 
counts and  interests  was  reached  and  this  settlement  was 
made,  and  which  are  quite  complicated,  I  am  satisfied  that 
the  surrogate  reached  a  correct  conclusion,  and  that  the  evi- 
dence supported  the  findings  which  he  made.  The  contest- 
ants have  not  shown  that  any  wrong  principle  was  adopted, 
or  that  the  facts  were  wanting  to  justify  that  part  of  his 
decree  upon  the  accounting.  The  general  term  has  reviewed 
his  decision,  and  the  question  must  stop  there. 

With  respect  to  the  question  of  the  propriety  of  crediting 
Mr.  James'  capital  with  interest  to  the  time  of  the  final  set- 
tlement, there  is  no  evidence  of  any  agreement  to  allow 
interest,  and  the  fact  that,  in  making  up  previous  accounts 
between  the  partners,  interest  had  been  credited,  is  not  suffi- 
cient evidence  of  usage  to  dispense  with  the  necessity  of 
proving  a  special  agreement.  There  were  no  articles  of  co- 
partnership, and  all  that  was  found  with  respect  to  the  part> 
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riersliip  interests  was  that  Mr.  Taylor  was  to  have  one-fifth 
of  the  profits  and  was  to  bear  one-fifth  of  the  losses  of  the 
business.  When  their  association  of  interests  was  dissolved 
by  death,  there  was  nothing  upon  which  a  right  to  claim 
interest  on  Mr.  James'  capital  could  rest. 

As  to  the  claims  of  Jaiisen,  as  assignee  of  Taylor's  execu- 
trix, with  reference  to  the  lands  in  Iowa  and  Texas,  they  do 
not  seem  to  have  been  comprised  within  the  settlement. 
Such  claims  must  be  the  subject  of  future  arrangement. 

The  questions  which  I  have  considered  with  respect  to  this 
accounting  are  all  which  demand  any  review  by  us.  The 
record  is  very  voluminous,  and  has  required  much  time  for 
its  consideration.  Without  further  discuesion  of  the  matter, 
I  am  satisfied  with  the  correctness  of  the  conclusions  reached 
by  the  general  term,  in  its  order  upon  the  surrogate's  decree, 
and  I  therefore  advise  its  affirmance,  with  costs  to  all  parties 
who  have  appeared  by  counsel  and  have  filed  briefs  upon 
this  appeal,  to  be  paid  out  of  the  estate. 

*•'  All  concur,  Bartlktt,  J.,  upon  all  points  except  as  to 
the  alleged  dividends  of  the  construction  companies,  so  called, 
he  holding  the  judgment  should  be  entirely  reversed  so  far 
as  it  decides  the  dividends  paid  by  the  companies  to  be  in- 
come, and  the  accounts  changed  accordingly. 

Finch,  J.,  not  voting. 

Ordered  accordingly. 

Contracts — Consideration — Necessity  for. — ^There  must  be  a  consid. 
cnitioti  to  support  every  promise:  Stewart  v.  Jerome,  71  Mich.  201;  15  Am. 
St.  Rep.  252.  An  agreement  not  ba.sed  upon  consideration  cannot  be  en- 
forced: Mill*  County  Nat.  Bank  v.  Perry,  72  Iowa,  15;  2  Am.  St.  Rep.  228, 
and  note;  extended  note  to  Seymour  v.  Delancy,  15  Am.  Dec.  302. 

Wills — Interpretation — Intent. — The  intent  of  the  testator  must  gov- 
«rn  in  the  construction  of  his  will,  if  not  contrary  to  some  positive  rule  of 
law:  W/iUcomb  v.  Rodman,  156  IlL  116;  47  Am.  St.  Rep.  181,  and  note  with 
the  cases  collected. 

Corporations  —  Dividends  —  To  Whom  Belong — Lira  Tenant  and 
Remainderman. — Corporate  dividends,  whether  of  stock  or  payable  in 
money,  are  nonapportiouable,  and  must  be  considered  as  accruing  in  their 
«ntirety  aa  of  the  date  when  they  are  declared,  and,  as  between  a  life  ten- 
ant entitled  to  the  income  from  an  estate  out  of  which  such  dividends  ara 
declared  and  the  remainderman,  they  belong  to  the  life  tenant  if  a  profit 
is  declared  after  his  tenancy  has  commenced;  but,  if  declared  out  of  profits 
resulting  from  the  sale  of  real  estate  owned  by  the  corporation  at  the  tes- 
tator's death,  they  belong  to  the  remainderman:  Hite  v.  Hi(e,  93  Ky,  257; 
40  Am.  St.  Rep.  189,  and  note.     If  it  appears  that  a  stock  dividend  baa 
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been  declared,  resulting  from  the  net  earnings  of  a  corporation  daring  the 
time  specified,  for  a  portion  of  which  time  a  life  estate  existed  in  respect  to 
the  stock  npon  which  the  dividend  is  declared,  the  court  should  ascertain 
the  amount  of  the  net  earnings  embraced  within  the  period  of  the  life  estate, 
and  award  to  the  tenant  thereof  such  amount,  and  the  balance  to  the  re> 
maindermen:  Thomas  y.  Oregg,  78  Md.  545;  44  Am.  St.  Rep.  310,  and  note. 
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[146  Nkw  York,  200.] 
SaLI,  FBAnDTTLKNT   PROCEEDS  07. — WhEN   GoODS   HAVB  BKKK   FcRCHASBS 

BY  Fraud  and  without  intention  to  pay  therefor,  moneys  derived  from 
their  sale  may  be  followed  into  the  hands  of  the  sheriff,  or  of  an  assignee 
for  the  benefit  of  creditors. 

A  JUDQMBNT   IM    REPLEVIN  BASED  VTOS   AN   ADMISSION   THAT  NO  DEMAND 

TOR  THE  Return  of  the  goods  replevied  had  been  made,  when  such 
demand  was  necessary  to  sustain  an  action,  is  no  more  than  an  adjudi- 
cation that  the  action  was  prematurely  brought,  and  does  not  estop  the 
plaintiff,  after  paying  to  the  defendant  the  value  of  the  goods  which 
were  the  subject  of  the  action  of  replevin,  from  maintaining  an  action 
against  the  defendant  to  recover  the  sum  so  paid  on  the  ground  that 
such  goods  were  procured  from  the  plaintiff  by  means  of  a  fraudulent 
sale,  which,  after  the  discovery  of  the  fraud,  he  rescinded. 

Ru  Judicata — Br  what  Determined. — The  questions  of  estoppel,  res 
judicata,  or  bar  cannot  be  decided  from  the  judgment  alone,  but  must 
be  determined  by  the  aid  of  the  judgment-roU  and  the  clerk's  minutes 
of  the  trial. 

JuDOMENT  Estoppel. — In  Order  to  Bar  a  Second  Action  the  circum- 
stances of  the  first  action  must  have  been  such  that  the  plaintiff  might 
have  recovered  for  the  same  cause  of  action  alleged  in  the  second.  Aa 
adjudication  made  on  grounds  purely  technical,  and  where  the  merits 
could  not  come  into  question,  is  limited  to  the  point  actually  decided, 
and  will  not  preclude  a  subsequent  action  brought  in  a  way  to  avoid 
the  objection  which  proved  fatal  in  the  first. 

Frederic  R.  Kellogg,  for  the  appellants. 

Alex.  Blumenstiel,  for  the  respondent. 

'•*  Haiqht,  J.  This  action  was  brought  to  charge  the 
defendant,  as  a  trustee  for  the  benefit  of  the  plaintiflFs,  with 
the  sum  of  five  thousand  three  hundred  and  twelve  dollars 
and  ninety-nine  cents,  as  the  proceeds  of  certain  merchandise 
alleged  to  have  belonged  to  the  plaintiflfs,  but  wrongfully  de- 
tained by  the  defendant. 

The  plaintiffs  claimed  that  they  were  induced  by  fraud  and 
deceit  to  sell  and  deliver  the  goods  in  question  to  the  firm 
of  Fechheimer,  Rau  &  Co.,  and  that  shortly  thereafter  the 
same  were  seized  by  the  defendant,  who  claims  to  have  levied 
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thereon  by  virtue  of  executions  issued  to  him  by  judgment 
creditors  of  the  firm;  that  the  plaintiffs,  immediately  after 
the  discovery  of  the  fraud  practiced  upon  them,  disaffirmed 
the  contract  of  sale  and  replevied  the  goods,  which  they  sub- 
sequently disposed  of.  Two  actions  in  replevin  were  com- 
menced. A  portion  of  the  goods  were  taken  in  one  action 
and  the  remainder  in  the  other.  When  one  of  the  actions 
was  brought  to  trial  the  plaintiffs'  counsel,  in  his  opening, 
stated  "  that  he  was  unable  to  show  that,  prior  to  the  com- 
mencement of  the  action,  a  demand  was  made  upon  the  sher- 
IflF  for  a  return  of  the  goods,  and  that  the  same  was  refused, 
and  conceded  that  the  goods  had  been  taken  by  the  plaintiffs 
and  *®*  disposed  of."  The  court  thereupon,  on  motion  of  the 
defendant,  directed  a  verdict  for  the  sheriff  for  the  return  of  the 
goods,  and  assessed  the  value  at  an  amount  agreed  upon. 
Similar  direction  was  made  in  each  action,  varying  only  in 
amounts.  No  evidence  was  taken  upon  the  trial  of  either  ac- 
tion; the  verdicts  being  directed  solely  upon  the  plaintiffs* 
opening  in  each  case.  A  stay  of  execution  upon  the  judg- 
ments was  ordered  until  July  12, 1892,  at  which  time  the  plain- 
tiffs being  advised  that  it  was  hopeless  to  prosecute  an  appeal, 
paid  the  amounts  to  the  sheriff  as  they  claimed  under  duress 
of  judgment,  at  the  same  time  demanding  from  the  sheriff,  in 
writing,  the  return  of  the  money  as  the  proceeds  of  the  goods 
which  they  claimed  had  been  procured  from  them  by  the  fraud 
and  deceit  of  Fechheimer,  Rau  &  Go.  The  sheriff  having  re- 
fused to  return  the  money,  this  action  was  brought.  Upon  the 
trial,  the  court  found,  as  a  conclusion  of  law,  that  the  judg- 
ments in  the  two  replevin  actions  are  binding  adjudications 
against  the  right  of  the  plaintiffs  to  maintain  this  action,  and 
constitute  effectual  bars  to  the  same,  and  that  the  money  paid 
over  to  the  defendant  in  satisfaction  of  those  judgments  was 
not,  therefore,  impressed  with  any  trust  in  favor  of  the  plain- 
tiffs. 

If  this  case  is  to  be  treated  as  an  action  to  recover  back  the 
amount  paid  in  satisfaction  of  the  two  judgments  entered  in 
the  replevin  actions,  it  cannot  be  maintained  for  reasons  well 
stated  in  the  opinion  delivered  by  the  general  term.  But 
such  we  do  not  understand  to  be  the  character  of  the  action. 
In  the  demand  made  upon  the  defendant  for  the  money  paid 
over,  it  was  stated  that  it  represented  the  proceeds  and  value 
of  the  goods  which  were  obtained  from  the  plaintiffs  by  Fech- 
heimer, Rau  &  Co.  by  fraud  and  deceit,  and  to  which  neither 
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Fechheiiner,  Rau  &  Co.,  nor  the  sheriff,  nor  the  parties  he 
represents,  had  any  right  or  color  of  right.  In  the  complaint 
this  fund  was  alleged  to  be  the  proceeds  of  the  goods  which 
had  been  procured  from  the  plaintiffs  by  Fechheiraer,  Rau  & 
Co.  by  fraud  and  deceit,  and  with  intent  on  the  part  of  Fech- 
heimer,  Rau  &  Co.  not  to  pay  therefor;  that  the  same  had 
****  been  demanded  from  the  defendant,  and  the  notice  before 
mentioned  served  upon  him.  The  complaint  then  proceeds: 
"That  the  said  defendant  still  holds  and  retains  the  said 
sum;  that  said  demand  has  been  wholly  refused,  and  no  part 
of  said  sum  has  been  paid  to  said  plaintiffs,  and  that  by  rea- 
son of  the  foregoing  facts  the  above-named  defendant  holds 
the  said  sura  as  trustee  for  these  plaintiffs,  and  the  plaintiffs 
are  entitled  to  compel  the  said  trustee  to  account  to  said 
plaintiffs  for  the  full  value  and  proceeds  of  said  goods, 
together  with  interest  thereon  as  aforesaid,  which  said  value, 
with  interest  thereon  up  to  July  12,  1892,  amounts  to  the  sum 
of  five  thousand  three  hundred  and  twelve  dollars  and  ninety- 
nine  cents,  and  that  the  said  defendant  be  compelled  to  pay 
over  the  whole  of  said  sum  for  which  he  may  be  accountable 
to  the  said  plaintiffs."  The  complaint  then  concludes  with 
the  following  demand  for  judgment:  "  Wherefore,  plaintiffs 
demand  judgment  against  the  said  defendant,  tliat  he  be 
compelled  to  account  to  the  said  plaintiffs  for  the  full  value 
of  the  said  goods  and  proceeds,  with  interest  thereon  as  afore- 
said, and  that  he  be  compelled  to  pay  over  to  the  said  plain- 
tifis  the  full  sum  with  which  he  may  be  found  accountable, 
■and  for  such  other  and  further  relief  as  may  be  just."  It 
i;hus  appears  to  us  that  this  action  was  brought  to  recover 
the  proceeds  derived  from  the  sale  of  the  goods  which  it  is 
alleged  were  procured  from  the  plaintiffs  by  Fechheimer, 
Rau  &  Co.  through  fraud  and  deceit,  without  intention  to  pay 
therefor,  which  proceeds  are  now  in  the  hands  of  the  defend- 
ant as  sheriff.  That  such  proceeds  can  be  followed  into  the 
hands  of  a  sheriff,  or  of  an  assignee  for  the  benefit  of  credit- 
ors, is  now  too  well  settled  to  admit  of  question:  American 
Sugar  etc.  Co.  v.  Fancher,  145  N.  Y.  552. 

It  is  contended,  however,  that  the  judgments  in  the  replevin 
actions  are  estoppels,  res  adjudicata,  and  a  bar  to  the  litiga- 
tion in  this  action  of  the  question  of  fraud  and  rescission.  As 
we  have  seen,  there  was  no  trial  of  those  issues  in  those  ac- 
tions. The  verdict  was  directed  by  the  court  upon  the  motion 
of  the  defendant,  based  upon  the  statement  of  the  plaintiffs* 
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counsel  in  his  opening,  that  no  demand  had  been  made  upon 
the  ••''  defendant  for  a  return  of  the  goods  before  the  actions 
were  brought.  Such  a  demand  was  necessary:  Ooodwin  v. 
Wertheimer,  99  N.  Y.  149.  The  actions  were,  therefore,  pre- 
maturely brought,  and  were  disposed  of  upon  that  ground, 
without  a  consideration  of  the  issues  now  raised,  or  an  oppor- 
tunity given  to  be  heard  with  reference  thereto.  There  was 
no  trial  or  adjudication  upon  the  merits.  There  is  no  men. 
tion  of  the  merits  in  the  judgments  entered.  The  only  ex- 
pression that  appears  having  any  bearing  upon  that  subject 
is  the  recital  that  the  jury  had  duly  rendered  a  verdict  in 
favor  of  the  defendant.  This  does  not  conclude  the  parties. 
Under  the  circumstances,  it  is,  in  effect,  nothing  more  than 
a  nonsuit.  The  questions  of  estoppel,  res  adjudicata,  or  bar 
cannot  be  disposed  of  from  the  judgment  alone.  These  ques- 
tions have  to  be  determined  from  the  judgment-roll,  com- 
posed of  the  pleadings,  the  clerk's  minutes  of  the  trial,  and 
the  judgment.  The  pleadings  disclose  the  subject  matter  in 
litigation  and  the  issues  formed,  the  minutes  of  the  clerk, 
the  proceedings  had  upon  the  trial  and  the  judgment,  the 
award  made  thereon.  A  knowledge  of  the  subject  matter, 
issues  formed,  proceedings  had,  and  determination  made  is 
essential  in  order  to  determine  whether  a  party  has  had  a 
day  in  court  with  a  hearing  as  to  the  merits  of  his  contro- 
versy. There  are  many  cases  in  which  close  distinctions 
have  been  made  upon  the  subject  of  res  adjudicata  as  ap- 
plied to  second  suits,  but  in  support  of  our  views  we  deem  it 
unnecessary  to  here  refer  to  more  than  the  general  principles 
recognized  by  the  cases. 

Freeman,  in  his  work  on  Judgments,  at  section  263,  upon 
the  authority  of  Smith's  Leading  Cases,  divides  judgments 
which  are  not  a  bar  to  another  action,  because  not  on  the 
merits,  into  the  following  classes:  "  1.  Where  the  plaintiff 
fails  for  want  of  jurisdiction  in  the  court  to  hear  his  complaint 
or  to  grant  him  relief;  2.  Where  he  has  misconceived  his 
action;  3.  Where  he  has  not  brought  the  proper  parties  before 
the  court;  4.  Where  the  decision  was  on  demurrer,  and  the 
complaint  in  the  second  suit  sets  forth  a  cause  of  action  in 
proper  form;  5.  Where  the  first  suit  was  prematurely  brought; 
208  g  Where  the  matter  in  the  first  suit  is  ruled  out  as  in- 
admissible under  the  pleadings."  At  section  260  he  says: 
•'The  estoppel  arising  from  a  judgment  or  decree  is  not  odi- 
ous, because  it  is  confined  to  those  points  which  either  were 
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in  fact  litigated  and  determined  between  the  parties,  or 
which  were  determined  in  the  absence  of  any  actual  contest, 
but  not  until  after  a  full  legal  opportunity  was  given  both 
parties  to  make  such  contest  as  they  might  deem  proper. 
It  follows  from  this  that  no  judgment  can  be  available  as  an 
estoppel  unless  it  is  a  judgment  on  the  merits."  And  at 
section  272  he  says:  "A  judgment  of  a  court  possessing  com- 
petent jurisdiction  is  final,  not  only  in  reference  to  the  matters 
actually  or  formally  litigated,  but  as  to  all  other  matters 
which  the  parties  might  have  litigated  and  have  decided  in 
the  cause." 

In  Marsh  v.  Masterton,  101  N.  Y.  401-407,  it  is  said  that 
"in  order  to  bar  the  second  action,  the  circumstances  must 
be  such  that  the  plaintifif  might  have  recovered  in  the  first 
for  the  same  cause  alleged  in  the  second.  The  estoppel 
of  an  adjudication  made  on  grounds  purely  technical,  and 
where  the  merits  could  not  come  in  question,  is  limited  to 
the  point  actually  decided,  and  will  not  preclude  a  subse- 
quent action  brought  in  a  way  to  avoid  the  objection  which 
proved  fatal  in  the  first.  When  a  suit  fails  in  consequence 
of  a  want  of  jurisdiction,  or  because  the  plaintifif  misconceives 
the  remedy,  or  did  not  bring  the  proper  parties  before  the 
court,  and  not  from  any  inherent  defeci,  the  substance  of  the 
cause  is  left  at  liberty,  and  may  be  made  the  subject  of  an- 
other action.  To  render  a  judgment  effectual  as  a  bar,  the 
cause  of  action  must  be  substantially  the  same." 

In  Shaw  V.  Broadbent,  129  N.  Y.  114-123,  Ruger,  C.  J., 
says:  "  In  order  that  the  judgment  should  have  the  effect 
claimed,  it  is  not  enough  that  the  party  produce  a  record 
showing  a  judicial  determination  of  the  same  question  liti- 
gated in  his  favor,  but  it  must  also  appear  that  it  was 
rendered  upon  the  merits  upon  a  material  point,  and  sub- 
stantially upon  the  same  facts  presented  in  the  subsequent 
case." 

In  Rose  v.  Hawley,  141  N.  Y.  366-375,  it  is  said:  "Where 
•*•  a  party  has  been  defeated  in  his  action  by  reason  of  neg- 
lect to  perform  some  preliminary  act  necessary  to  perfect 
the  cause  of  action,  such  as  the  giving  of  notice  or  the  like, 
ttie  judgment  is  not  a  bar  to  another  action  begun  after  the 
cause  of  action  has  become  perfected  by  the  giving  of  notice, 
or  the  performance  of  the  requisite  preliminary  act,  whatever 
it  may  be." 

In  Appleby  v.  Astor  Fire  Ins.  Co.,  54  N.  Y.  253-261,  it  is 
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said  per  curiam  that  "  there  was  no  motion  for  a  nonsuit,  but 
the  court  upon  the  whole  case  was  requested  to  direct  a  ver- 
dict for  the  defendant.  We  are  of  the  opinion  that  this 
request  was,  in  substance  and  effect,  the  same  thing  as  a  non- 
Buit":  See,a,\so,Spelmanv.  Terry,74  N.Y.451;  Webb  v.  Buchelew^ 
82  N.  Y.  559;  Pray  v.  Hegeman,  98  N.  Y.  358 j  Bell  v.  Merri' 
field,  109  N.  Y.  210;  4  Am.  St.  Rep.  436. 

It  is  now  urged  that  the  money  in  the  hands  of  the  sheriff 
sought  to  be  recovered  is  not  shown  to  be  the  proceeds  of  the 
goods  procured  by  Fechheimer,  Rau  &  Co.  from  the  plain- 
tiffs. Some  of  it  may  be  money  paid  for  costs,  etc.,  in  the 
replevin  actions,  but  as  to  the  greater  portion,  we  think  it 
must  be  regarded  as  the  proceeds  of  the  goods.  It  was  paid 
over  to  the  sheriff  as  such.  The  plaintiffs  disposed  of  tho 
goods  whilst  they  were  in  their  hands,  pending  the  determi- 
nation of  the  replevin  actions.  Money  has  no  earmarks,  and 
it  makes  no  difference  whether  the  identical  money  received 
by  the  plaintiffs  for  the  goods  was  paid  over  to  the  sheriff,  or 
other  money  substituted  in  its  place,  as  long  as  it  was  paid 
over  as  the  proceeds  of  the  goods. 

The  trial  court  refused  to  pass  upon  the  question  of  fraud 
and  deceit,  or  to  make  findings  upon  that  subject.  We  do 
not  deem  it  advisable  to  now  indulge  in  any  expressions  of 
opinion  in  reference  thereto.  The  evidence  upon  that  subject 
calls  for  the  careful  consideration  of  the  trial  court,  and  tho 
issues  raised  by  the  pleadings  should  be  determined  by  it. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  reversed,  

Sales — Recovery  of  Property  Obtained  by  Fraud. — A  purchase  of 
goods  by  one  who  promises,  but  does  not  iutend,  to  pay  for  them  ia  such  a 
fraud  as  will  enable  the  seller  to  recover  tho  property:  People  v.  Healy,  128 
111.  9;  15  Am.  St.  Rep.  90,  and  note;  Blake  v.  Blackley,  109  N.  C.  257;  26 
Am.  St.  Rep.  566,  and  note.  This  question  is  fully  discussed  in  the  moa< 
ographic  note  to  Thurston  v.  BUxnchard,  33  Am.  Dec.  702-711. 

Judgments  as  Res  Judicata  or  Estoppel,  how  determined,  and  test 
of,  is  the  subject  of  the  extensive  note  to  Fahey  v.  Eaterly  Machine  Co.,  44 
Am.  St.  Rep.  562-572. 
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Bis  Judicata— Right  to  Dbfioienct  Judoment.  —If  a  judgment  Is  en- 
tered directing  the  sale  of  premises,  and  that  the  defendant  shall  pay 
any  deficiency  that  may  arise  from  such  sale,  it  is  an  adjudication  of 
the  rights  of  the  parties,  and,  while  it  remains  in  force,  the  court  has  no 
authority  to  set  aside  a  deficiency  judgment,  on  the  ground  that  it  was 
agreed  between  the  parties  before  the  jiidgmetit  was  entered  that  the 
plaintiff  would  bid  the  full  amount  of  the  judgment,  and  that  the  de- 
fendant  should  not  be  liable  for  any  deficiency. 

▲  Judgment  on  Motion  may  bb  Vacated  or  Modified  on  the  Ground 
THAT  It  was  Entered  Contrary  to  an  Oral  Agreement  between 
THE  Parties,  though  a  rule  of  the  court  declares  that  no  private  agree- 
ment or  consent  between  the  parties  or  their  attorneys  in  respect  to 
the  proceedings  in  a  cause  shall  be  binding,  unless  reduced  to  the  form 
of  an  order,  or  unless  evidence  thereof  exists  in  writing.  Hence,  if  in 
a  suit  to  foreclose  mortgages,  an  oral  agreement  ia  made  between  the 
parties  or  their  counsel  that  the  defendant  shall  not  be  liable  for  any 
deficiency,  and,  because  of  such  agreement,  the  defendant  consents  to 
the  entry  of  judgment,  and  does  not  attend  the  sale  of  the  property, 
and  such  judgment  as  entered  makes  the  defendant  liable  for  a  defi- 
ciency resulting  from  a  resale,  he  may  obtain  relief  from  such  judgment 
by  a  motion  in  the  court  wherein  it  was  entered,  and  may  there  have  it 
modified  so  as  not  to  conflict  with  the  oral  agreement. 

Btifulations,  Oral. — Though  a  rule  of  court  requires  stipulations  to  be  in 
writing,  still  the  court  will  not  permit  a  party  to  be  misled,  deceived, 
or  defrauded  by  means  of  an  oral  stipulation,  and,  where  such  a  stipu- 
lation has  been  acted  upon,  the  party  making  it  will  not  be  permitted 
to  retract  or  take  advantage  of  the  actions  and  omissions  of  his  adver- 
sary induced  thereby. 

Practice— Mode  of  Trial  or  Issue  Arising  upon  Motion. — Where  a 
motion  is  made  to  modify  or  to  obtain  other  relief  from  a  judgment  on 
the  ground  that  it  was  taken  contrary  to  oral  stipulations  of  the  par- 
ties, it  is  more  satisfactory  to  have  sharply  contested  issues  of  fact 
determined  upon  common-law  evidence  taken  before  the  court  or  a 
referee,  where  the  parties  have  an  opportunity  to  cross-examine  the 
witnesses,  and  to  have  such  motion  determined  upon  affidavits. 

David  B.  Hill,  for  the  appellant. 

John  C.  Churchill,  for  the  respondents. 

""'  Haight,  J.  This  action,  together  with  seven  others, 
was  brought  for  the  foreclosure  of  mortgages  on  property  in 
Lowville,  Lewis  county,  executed  by  the  defendant  O'Donnell 
to  the  plaintiff.  Upon  stipulation  the  other  actions  are  to 
abide  the  result  reached  in  this,  so  that  it  only  becomes 
necessary  to  consider  the  facts  as  presented  in  this  case. 

The  complaint  expressly  demanded  judgment  against  the 
defendant  O'Donnell  for  any  deficiency  that  might  arise  upon 
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a  sale  of  the  premises.  O'Donnell  interposed  an  answer,  in 
which,  among  other  things,  he  alleged  an  extension  of  time 
of  payment  under  a  verbal  agreement  with  the  plaintiff,  and 
denied  that  any  sum  was  due  for  principal  or  interest.  After 
issue  was  thus  joined,  and  before  the  time  set  for  the  trial  of 
the  action,  O'Donnell  wrote  the  plaintiff  a  letter  in  which  he 
offered  to  allow  judgment  to  be  perfected  at  once  upon  cer" 
tain  conditions  therein  enumerated.  Upon  the  receipt  of  the 
letter  the  plaintiff  sent  William  Rasquin,  Jr.,  an  attorney  and 
managing  clerk  in  the  office  of  the  plaintiff's  attorney  of  *''® 
record  in  the  action,  to  Lowville  to  obtain  the  necessary  stip- 
ulations and  consent  to  enter  judgment.  Upon  arriving  there 
Rasquin  had  an  interview  with  the  defendant  O'Donnelh 
which  resulted  in  his  signing  a  written  stipulation  embracing 
the  propositions  contained  in  his  letter,  and  his  attorney,  Mr. 
Hilts,  who  interposed  the  answer,  also  signing  a  stipulation 
in  the  action  formally  withdrawing  the  answer  and  waiving 
the  service  of  all  papers,  except  notice  of  sale  and  as  to 
surplus.  Thereupon  Rasquin,  upon  an  affidavit  of  regularity 
and  the  stipulation  of  the  defendant's  attorney,  moved  at  a 
special  term  for  an  order  of  reference  to  compute  the  amount 
due,  which  motion  was  granted,  and  a  reference  had  in  which 
it  was  determined  by  the  report  that  the  amount  due  and  un- 
paid in  this  action  was  the  sum  of  five  thousand  two  hundred 
and  five  dollars  and  eighty-two  cents;  upon  which  report 
judgment  of  foreclosure  and  sale  was  subsequently  entered 
by  direction  of  the  court,  in  which  it  was  specifically  adjudi- 
cated that  "if  the  proceeds  of  such  sale  be  insufficient  to 
pay  the  amount  so  reported  due  to  the  plaintiff,  with  the 
interest  and  costs  as  aforesaid,  the  said  sheriff  specify  the 
amount  of  such  deficiency  in  his  rei)ort  of  sale,  and  that  the 
defendant  John  O'Donnell  pay  the  same  to  the  plaintiff." 
Upon  the  sale  the  premises  were  struck  off  to  the  plaintiff  for 
the  sum  of  four  thousand  dollars,  and  the  sheriff  reported  a  de- 
ficiency of  fourteen  hundred  and  seventy-five  dollars  and  fifty 
cents,  for  which  amount  a  deficiency  judgment  was  entered. 
The  defendant  O'Donnell  thereafter,  upon  affidavits  tending 
to  show  an  oral  stipulation  of  the  attorney,  Rasquin,  to  the 
effect  that  the  plaintiff,  upon  the  sale  of  the  premises  under 
the  judgment,  would  bid  the  amount  of  the  judgment  and 
costs  made  at  the  time  of  the  making  of  the  stipulation  to 
withdraw  the  answer,  moved  the  court  at  a  special  term  for 
an  order  vacating  and  setting  aside  the  deficiency  judgment 
entered  herein.    This  motion  was  granted. 


798        Mutual  Life  Ins.  Co.  v.  O'Donnell.     [New  York, 

Can  the  order  so  made  be  sustained?  As  we  have  seen, 
the  judgment  for  the  foreclosure  and  sale  was  entered  after  the 
making  of  the  alleged  oral  stipulation,  and  in  the  judgment 
it  is  expressly  adjudged  that  the  defendant  O'Donnell  shall 
pay  any  deficiency  that  may  arise  upon  a  sale  of  the  prem- 
ises. *''*  This  judgment  still  remains  unmodified  and  in 
full  force.  It  is  an  adjudication  as  to  the  rights  of  the  par- 
ties as  they  then  existed,  and  as  such  is  binding  upon  them. 
As  to  the  right  of  the  plaintiff  to  the  deficiency  judgment, 
and  the  facts  then  existing  upon  which  such  right  depends, 
the  original  judgment  must  be  regarded  as  res  adjudicata. 

Again,  the  order  vacating  the  deficiency  judgment  was 
based  upon  an  alleged  oral  stipulation  made  by  Rasquin,  the 
managing  clerk  of  the  plaintiff's  attorney.  Rule  11  of  the 
general  rules  of  practice  of  the  supreme  court  provides  that 
"  no  private  agreement  or  consent  between  the  parties  or  their 
attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall  be 
binding,  unless  the  same  shall  have  been  reduced  to  the  form 
of  an  order  by  consent,  and  entered,  or  unless  the  evidence 
thereof  shall  be  in  writing,  subscribed  by  the  party  against 
whom  the  same  shall  be  alleged,  or  by  his  attorney  or  coun- 
sel." This  rule  is  of  somewhat  ancient  origin.  It  grew  out 
of  the  frequent  conflict  between  attorneys  as  to  agreements 
made  with  reference  to  proceedings  in  actions,  and  was  in- 
tended to  relieve  the  courts  from  the  constant  determination 
of  controverted  questions  of  fact  with  reference  to  such  pro- 
ceedings. Here  we  have  an  alleged  oral  arrangement  in  refer- 
ence to  the  proceedings  in  a  cause  made  by  the  attorney  or 
his  clerk,  which,  as  it  appears  to  us,  comes  within  the  express 
condemnation  of  the  rule:  Broome  v.  Wellington,  1  Sand.  664; 
Bain  v.  Thomas,  2  Caines,  95;  Leese  v.  Schermerhorn,  3  How. 
Pr.  63;  Morgan  etc.  Organ  Co.  v.  Pugsley,  19  Hun,  282;  Rust 
V.  Hauselt,  8  Abb.  N.  C.  148.  It  is  thus  apparent  that  the 
order  appealed  from,  in  its  present  form,  cannot  be  sustained. 
It  absolutely  sets  aside  and  vacates  a  deficiency  judgment 
which,  in  the  seven  actions,  amounts  in  round  numbers  to 
ten  thousand  dollars,  thus  depriving  the  plaintiff  of  that 
amount  which  it  has  been  adjudged  was  actually  and  justly 
due  and  owing  to  it. 

The  defendant  may,  however,  if  entitled  thereto,  be  awarded 
in  a  proper  proceeding  appropriate  relief.  Such  relief  may 
doubtless  be  obtained  by  motion.  He  may  be  entitled  to 
*®®  relief  by  having  the  original  judgment  as  entered  modi- 
fied by  striking  out  so  much  thereof  as  adjudges  that  he  paj 
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any  deficiency  that  may  arise  upon  a  sale  of  the  premises,  or 
he  may  be  entitled  to  have  a  resale  of  the  premises.  Whilst 
the  oral  stipulation  under  the  rule  is  not  binding  and  will  not 
be  carried  into  effect  by  the  court,  still  it  will  not  permit  a 
party  to  be  misled,  deceived,  or  defrauded  by  means  thereof, 
and  in  some  instances  where  it  lias  been  acted  upon  the  party 
making  it  will  not  be  permitted  to  retract  and  take  advantage 
of  the  acts  or  omissions  of  his  adversary  thereby  induced: 
People  v.  Stephens,  52  N.  Y.  806,  310.  So  that,  if  the  defend- 
ant O'Donnell,  by  the  oral  agreement,  was  led  to  believe  that 
the  plaintiff  would  bid  the  full  amount  of  the  judgment,  and, 
relying  thereon,  neglected  to  attend  the  sale  and  look  after 
his  interests  thereat,  the  court  may,  upon  motion  and  by  way 
of  a  favor  to  him,  order  a  resale. 

Whether  there  was  an  oral  agreement  by  which  O'Donnell 
was  misled  was  sharply  controverted  before  the  special  term. 
The  question  was  determined  upon  affidavits.  We  do  not 
question  the  power  of  the  special  term  to  so  determine  the 
facts,  but  we  wish  to  suggest  that  where  so  much  is  involved 
and  the  conflict  is  so  sharp,  that  it  would  be  more  satisfactory 
to  have  the  question  determined  upon  common-law  evidence 
taken  by  the  court,  or  before  a  referee  appointed  for  that  pur- 
pose, where  the  parties  could  have  an  opportunity  to  cross- 
examine  the  witnesses:  Hill  v.  Hermans,  59  N.  Y.  396. 

The  order  of  the  general  term  and  that  of  the  special  term 
should  be  reversed,  with  costs,  and  the  proceedings  remitted 
to  the  special  term  for  such  further  action  in  the  matter  ai 
counsel  may  advise. 

All  concur. 

Ordered  accordingly.         __^ 

Judgments  in  Foreclostjrb— Conclitsiveness  or. — A  decree  in  a  suit 
foreclosing  a  mortgage  is  binding  on  the  parties  to  the  suit  and  those  pur« 
chasing  from  them,  or  either  of  them,  during  its  pendency,  and  it  cannot  be 
collaterally  attacked  if  the  court  had  jurisdiction  of  the  parties  and  of  the 
■ubject  matter:  Norris  v.  lie,  152  III.  190;  43  Am.  St.  Rep.  233,  and  note. 

Judgments — Vacating  on  Motion — Improper  Entry. — The  court  in 
which  a  judgment  is  rendered  may  vacate  it  on  motion,  at  any  time,  upon 
parol  proof  that  it  was  entered  irregularly  and  not  according  to  the  course 
of  practice  of  the  court:  Keaton  v.  Banks,  10  Ired.  381;  61  Am.  Dec.  393, 
and  note. 

Stipulations — Belief  from. — A  court  may,  in  its  discretion,  relieve  a 
party  from  the  effect  of  a  stipulation  submitting  a  cause  on  motion  for  a  non- 
■uit:  Bobinson  v.  Mxempt  Fire  Co.,  103  Cal.  1;  42  Am.  St.  Rep.  93. 
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Adams  v,  Fitchburg  Eatlroad  Company. 

[67  Vermont,  76.) 
Conflict  or  Laws. — A  Pamal  Law  of  one  state  will  not  sapport  a  civil 

action  in  another. 

Statctort  Construction — Penal  Laws,  What  ark.— The  test  to  deter- 
mine whether  a  statute  is  penal  is  to  inquire  whether  its  main  purpose 
is  to  give  compensation  for  an  injury  or  to  punish  a  wrongdoer. 

Statotory  Construction. — A  Statute  is  Penal,  and,  therefore,  not 
Enforceable  in  Another  State,  if  it  provides  that  a  railway  corpo- 
ration which,  by  reason  of  its  negligence  or  carelessness,  or  of  the  unfit- 
ness, negligence,  or  carelessness  of  its  servants,  has  caused  the  life  of  a 
passenger  to  be  lost,  shall  be  subject  to  a  fine  of  not  less  than  five  hun- 
dred dollars,  and  not  more  than  five  thousand  dollars,  to  be  recovered 
by  indictment,  aud  to  be  paid  to  the  use  of  the  widow  and  children  of 
the  decedent,  or,  if  there  are  neither,  to  the  use  of  the  next  of  kin;  and 
also  that  the  corporation  shall  be  liable  for  other  damages  to  be  assessed 
with  reference  to  the  degree  of  its  culpability,  or  that  of  its  servants  or 
agents. 

Action  on  the  case  by  the  plaintiff  as  administrator  of  L. 
C.  Adams,  who  had  been  killed  in  the  state  of  Massachusetts 
while  a  passenger  on  a  railway  train  of  the  defendant  corpo- 
ration. The  cause  of  action  was  based  upon  chapter  112,. 
section  212,  of  the  Public  Statutes  of  Massachusetts,  which,  in 
the  complaint,  was  alleged  to  be  substantially  as  follows:  "If, 
by  reason  of  negligence  or  carelessness  of  a  corporation  oper- 
ating a  railroad  or  street  railway,  or  the  unfitness  or  gross 
negligence  or  carelessness  of  its  servants  or  agents  while  en- 
gaged in  its  business,  the  life  of  a  passenger  or  of  a  person 
being  in  the  exercise  of  due  diligence,  and  not  a  passenger  or 
in  the  employment  of  such  corporation,  is  lost,  the  corpora- 
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tion  shall  be  punished  by  fine  of  not  less  than  five  hundred 
dollars,  nor  more  than  five  thousand  dollars,  to  be  recov- 
ered by  indictment  prosecuted  within  one  year  from  the 
time  of  the  injury  causing  the  death,  and  paid  to  the  execu- 
tor or  administrator,  for  the  use  of  the  widow  and  children  of 
the  deceased,  in  equal  moieties;  or,  if  there  are  no  children, 
to  the  use  of  the  widow;  or,  if  no  widow,  to  the  use  of  the 
next  of  kin;  but  a  corporation  operating  a  railroad  shall  not 
be  BO  liable  for  the  loss  of  life  by  a  person  while  walking  or 
being  upon  its  road  contrary  to  law  or  to  the  reasonable  rules 
and  regulations  of  the  corporation.  If  the  corporation  is  a 
railroad  corporation  it  shall  also  be  liable  in  damages  not 
exceeding  five  thousand  dollars  nor  less  than  five  hundred 
dollars,  to  be  assessed  with  reference  to  the  degree  of  culpa- 
bility of  the  corporation  or  its  servants -or  agents,  and  to  be 
recovered  in  an  action  of  tort,  commenced  within  one  year 
from  the  injury  causing  the  death,  by  the  executor  or  ad- 
ministrator of  the  deceased  person  for  the  use  of  the  persons 
hereinbefore  specified  in  a  case  of  indictment."  A  demurrer 
to  the  complaint  was  sustained  in  the  trial  court,  and  the 
plaintiflF  appealed. 

Waterman,  Martin  &  Hitt,  for  the  plaintiff, 

Batchelder  &  Bates,  for  the  defendant. 

*•  MuNSON,  J.  The  plaintiff  claims  to  recover  by  virtue 
of  the  provisions  of  a  public  statute  of  Massachusetts.  The 
suit  cannot  be  maintained  if  the  statute  declared  upon  is  held 
to  be  penal:  Blaine  v.  Curtis,  59  Vt.  120;  59  Am.  Rep.  702. 
So  far  as  we  are  informed  by  counsel,  or  have  been  able  to 
ascertain  by  examination,  no  construction  has  been  placed 
upon  this  statute  by  the  Massachusetts  court.  It  thus  be- 
comes necessary  for  us  to  give  to  the  statute  our  own  interpre- 
taMon.  Its  provisions  are  different  from  those  of  any  other 
statute  to  which  our  attention  has  been  called.  It  is  not  free 
from  expressions  which,  in  themselves,  would  characterize  a 
statute  as  remedial,  rather  than  penal.  The  defendant  is  made 
liable  in  damages,  and  the  ascertainment  of  the  amount  is 
characterized  as  an  assessment.  It  is  certain,  however,  that 
the  designation  of  the  recovery  as  damages,  or  as  a  forfeiture, 
is  not  conclusive  as  to  the  character  of  the  statute.  A  statute 
giving  a  right  of  recovery  is  often  penal  as  to  one  party  and 
remedial  as  to  the  other.  It  is  said  that  in  such  cases  the  true 
test  is  whether  the  main  purpose  of  the  statute  is  the  giving 
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of  compensation  for  an  injury  sustained,  or  the  infliction  of  a 
punishment  upon  the  wrongdoer.  We  think  an  application 
of  tiiis  test  to  the  provision  in  question  shows  it  to  be  penal. 
The  foundation  of  the  action  is  the  loss  of  a  life  by  reason  of  the 
defendant's  negligence.  There  was  no  right  of  action  at  com- 
mon law.  This  statute  gives  a  right  of  action  to  the  personal 
representative  of  the  deceased,  for  the  benefit  of  the  widow 
and  children,  or  widow,  or  next  of  kin.  If  the  right  of  recov- 
ery is  established,  the  damages  are  to  be  five  hundred  dollars 
in  any  event.  Any  recovery  beyond  *•  this  is  to  be  assessed 
with  reference  to  the  degree  of  the  defendant's  culpability. 
It  appears,  then,  that  whatever  the  damages  may  be,  or 
whomsoever  the  person  for  whose  benefit  they  are  recovered, 
they  are  not  given  with  reference  to  the  loss  sustained.  If 
the  recovery  could  be  had  only  for  the  benefit  of  widow  and 
children  the  statute  might,  perhaps,  more  easily  be  looked 
upon  as  remedial.  But  the  recovery  may  be  for  the  benefit 
of  distant  relatives  who  had  no  claim  upon  the  deceased  for 
support.  And  whether  the  recovery  be  for  the  benefit  of 
widow  and  children  or  of  distant  relatives,  the  health  or 
habits  of  the  deceased  may  have  been  such  as  to  preclude 
the  existence  of  any  appreciable  pecuniary  interest  in  the 
continuance  of  his  life.  All  these  matters  which  enter  into 
the  question  of  compensation  are  excluded  from  the  inquiry. 
The  wrongdoer  is  to  be  punished  whether  the  person  receiv- 
ing the  amount  of  the  recovery  has  sustained  a  substantial 
injury  or  not.  If  the  beneficiary  has  in  fact  received  an  in- 
jury, it  is  in  no  way  made  the  basis  of  the  recovery.  The 
provision  differs  in  this  respect  from  those  which  give  dam- 
ages in  excess  of  the  injury  received.  Statutes  giving  double 
damages  to  an  aggrieved  party  are  held  not  to  be  penal: 
Burnett  v.  Ward,  42  Vt.  80;  Reed  v.  Northfield,  13  Pick.  94; 
23  Am.  Dec.  662.  But  in  such  cases  there  is  an  ascertain- 
ment of  the  actual  damages,  and  that  ascertainment  is  the 
basis  of  the  entire  recovery.  Here  there  is  no  ascertain- 
ment of  the  loss  suffered,  and,  as  far  as  the  amount  of  the 
verdict  is  left  to  the  judgment  of  the  jury,  it  is  to  be  de- 
termined by  the  culpability  of  the  defendant's  act,  regard- 
less of  the  injury  resulting  from  it  to  the  persons  for  whose 
benefit  the  suit  is  brought.  It  is  true  that  in  Newman  v. 
Waite,  43  Vt.  587,  an  amount  given  without  any  reference 
to  the  damage  sustained  was  held  to  be  given  by  way  of 
compensation.     But  in  that  case,  if  the  statute  had  merely 
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created  the  duty  of  making  the  returns,  the  common  law 
would  liave  enabled  the  town  to  recover  its  actual  damages 
®*  for  a  failure  to  do  so;  and  it  was  taken  to  have  been  the 
purpose  of  the  legislature  in  its  further  provision  to  give  a 
certain  sum  as  fixed  damages  in  lieu  of  actual  damages 
otherwise  recoverable,  which  might  not  be  easily  ascertained. 
But  that  reasoning  is  not  available  here;  for  in  this  case  the 
existence  of  the  obligation  to  carry  the  deceased  with  due 
care  did  not  give  these  beneficiaries  a  right  to  any  damages 
whatever  for  the  neglect  complained  of.  And  it  is  to  be  no- 
ticed that  the  giving  of  a  fixed  sum  excludes  a  consideration 
of  the  degree  of  culpability,  as  well  as  of  the  loss  sustained. 
We  think  the  rule  given  for  determining  the  unascertained 
part  of  the  recovery  is  the  controlling  feature  of  the  statute 
It  is  difficult  to  say  that  an  assessment,  which  is  made  to  de- 
pend solely  upon  the  degree  of  the  party's  culpability,  is  not 
primarily  meted  out  as  a  punishment.  The  sum  is  to  be  de- 
termined by  the  very  considerations  that  would  govern  a 
court  in  fixing  a  fine  for  involuntary  manslaughter.  The 
fact  that  it  is  given  to  persons  whom  the  law  would  have  en- 
titled to  share  in  the  estate  of  the  deceased  cannot  control 
the  construction.  A  statute  may  be  penal,  although  the  en- 
tire amount  recovered  be  given  directly  to  the  party  injured. 
The  disposition  of  the  recovery,  and  the  limitations  of  the 
amount  recoverable,  are  the  same  in  the  clause  declared  upon 
as  in  the  provision  for  an  alternative  procedure  by  indictment 
contained  in  the  same  section.  The  provision  which  is 
clearly  penal  serves  the  same  purpose  as  regards  compensa- 
tion, and  has  no  greater  efi'ect  as  regards  punishment.  In 
view  of  these  considerations,  and  in  the  absence  of  knowl- 
edge of  a  construction  by  the  Massachusetts  court,  we  hold 
that  the  provision  sued  upon  is  penal. 
Judgment  affirmed  and  cause  remanded. 

Start,  J.,  was  absent  in  county  court. 

Conflict  of  Laws  —  Enforcement  of  Penal  Statdtk  o»  Another 
State. — One  state  or  sovereignty  cannot  enforce  the  penal  laws  of  another: 
State  V.  Hall,  114  N.  C.  909;  41  Am.  St,  Rep.  822;  Mc  parte  McNeeley,  38 
W.  Va.  84;  32  Am.  St.  Rep.  831,  and  note;  Higgins  v.  Central  New  England 
etc.  R.  R.  Co.,  155  Mass.  176;  31  Am.  St.  Rep.  544.  See  the  extended  not* 
to  AUrill  V.  Huntington,  14  Am.  St.  Rep.  350, 

Statutes — Penal — What  are. — A  penal  statute  is  one  which  imposes 
a  forfeiture  or  penalty  for  transgressing  its  provisions,  or  for  doing  a  thing 
prohibited:  Woolverton  v.  Taylor,  132  111.  197;  22  Am.  St.  Rep.  521.  See, 
further,  the  extended  note  to  AUriU  v.  Huntington^  14  Am.  St.  Rep.  352. 
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Jericho  v.  Underhill. 

[67  Vermont,  85.] 
JosGifKirr  Estoppel.— Though  upon  a  Plea  in  Abatement  interposed 
by  the  defendant,  a  judgment  is  entered  in  favor  of  the  plaintiff  for  th« 
full  amount  of  his  claim,  such  judgment  is  in  the  nature  of  a  punish- 
ment for  delay,  and  its  operation  is  limited  to  the  plaintiff's  claim  ia 
that  case,  and  it  is  not  admissible  in  a  subsequent  controversy  betweea 
the  same  parties  bm  evidence  of  the  facts  necessary  to  support  the  plain* 
tiff's  claim. 

Assumpsit  for  the  support  of  a  pauper.  Verdict  and  judg- 
ment for  the  plaintiflf,  from  which  the  defendant  appealed. 

/.  J.  MonahaUf  W.  P.  Dillingham^  and  S,  Q.  Shurtleff^  for 
the  defendant. 

Hard  &  Bliss,  for  the  plaintiff. 

®®  Tyler,  J.  Assumpsit  to  recover  for  the  support  of  a 
pauper  from  February  7,  1891,  to  November  22,  1892. 

A  former  suit  had  been  brought  before  a  justice  of  the 
peace  to  recover  for  the  support  of  the  same  pauper  for  a 
period  prior  to  that  for  which  a  recovery  is  sought  in  this 
action.  The  defendant  filed  a  dilatory  plea,  averring  that 
the  justice,  by  reason  of  interest,  was  disqualified  from  try- 
ing the  suit.  The  justice  decided  that  he  was  qualified,  and 
rendered  judgment  for  the  plaintiff  for  its  damages  and  costs. 
The  defendant  appealed,  and  the  county  court  heard  tho 
cause  upon  the  defendant's  plea,  the  replication  thereto  trav- 
ersing the  plea  and  facts  found  upon  the  issue  joined,  and 
rendered  judgment  pro  forma,  dismissing  the  cause  for  want 
of  jurisdiction  in  the  justice.  The  cause  passed  on  excep- 
tions to  the  supreme  court,  which  reversed  the  judgment, 
rendered  judgment  for  the  plaintiff,  and  remanded  the  cause 
to  the  county  court  for  the  assessment  of  damages,  holding 
that  that  court  should  have  rendered  judgment  in  chief  for 
the  plaintiff  and  assessed  the  damages:  Jericho  v.  Underhill, 
64  Vt.  362.  After  the  return  of  the  cause  to  the  county  court, 
pursuant  to  a  stipulation  of  the  parties,  the  judgment  of  the 
justice  was  affirmed. 

To  establish  its  right  of  recovery  in  this  action  the  plaintiff 
introduced  in  evidence  a  certified  copy  of  the  record  in  the 
former  suit.  The  usual  judgment  was  rendered  therein  ** 
which,  by  the  rules  of  pleading,  follows  the  trial  of  an  issue 
of  fact  upon  a  plea  in  abatement  when  the  issue  is  determined 
in  favor  of  the  plaintiff. 
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"  If  it  [the  plea]  be  to  the  person,  or  action,  or  jurisdiction 
and  is  found  for  the  demandant  or  plaintiff,  he  shall  recover' 
the  thing  in  demand":  1  Viner's  Abridgments,  tit.  Abatement, 
L,  b. 

"  It  is  well  settled  that  if  issue  be  taken  upon  a  plea  in 
abatement,  and  the  jury  find  for  the  plaintiff,  they  must 
assess  the  damages  in  the  same  manner  as  when  issue  is 
found  for  the  plaintiff  upon  a  plea  in  bar":  Dodge  v.  Morse,  3 
N.  H,  232,  and  cases  cited. 

Though  a  plea  to  the  jurisdiction  is  not  properly  a  plea  in 
abatement,  it  is  a  dilatory  plea,  and  the  consequence  of  plead- 
ing it  is  the  same  as  in  a  plea  in  abatement:  7  Bacon's  Abridg- 
ments, tit.  Pleas  and  Pleading,  E,  2;  Gould's  Pleadings,  c.  5, 
pi.  2. 

This  rule,  which  is  as  ancient  as  the  common  law,  is  still 
maintained  wherever  the  common  law  prevails.  It  was  rec- 
ognized in  this  court  in  the  case  above  cited.  A  reason  given 
for  this  peremptory  judgment  is  that  the  defendant  choosing 
to  put  the  whole  weight  of  his  cause  on  this  issue  when  he 
might  have  had  a  plea  in  chief,  it  is  an  admission  that  he 
had  no  other  defense:  1  Bacon's  Abridgments,  tit.  Abate- 
'  ment,  P.  1  Chitty  on  Pleading,  458,  gives  as  a  reason  that 
the  plea  is  found  to  be  untrue.  Other  writers  say  that  the 
judgment  is  not  peremptory  on  demurrer,  because  the  party 
is  not  supposed  to  be  conusant  of  the  matter  in  law,  while 
he  is  supposed  to  be  conusant  of  the  matter  in  fact  by  him 
pleaded:  Viner's  Abridgments,  tit.  Abatement,  L,  b.,  note. 
In  Eichorn  v.  Le  Maitre,  2  Wils.  367,  it  is  said  that  "  wherever 
a  man  pleads  a  fact  that  he  knows  to  be  false,  and  a  verdict 
be  against  him,  the  judgment  ought  to  be  final,  and  every 
man  must  be  presumed  to  know  whether  his  plea  be  true  or 
false;  but  upon  a  demurrer  to  a  plea  in  abatement  there  shall 
be  a  respondeat  ®®  ouster,  because  every  man  shall  not  be 
presumed  to  know  the  matter  of  law,  which  he  leaves  to  the 
judgment  of  the  court":  Stephen  on  Pleading,  104. 

The  rule  takes  no  cognizance  of  the  fact  that  the  defend- 
ant may  have  had,  or  in  good  faith  believed  he  had,  good 
ground  for  his  dilatory  plea,  and  yet  have  been  unable  to 
maintain  it.  It  does  not  leave  the  matter  with  the  court  to 
consider  and  decide  whether  the  plea  was  filed  for  the  pur- 
pose of  delay,  or  in  good  faith,  and  then  render  final  judg- 
ment against  the  defendant,  or  permit  him  to  answer  over,  as 
it  may  do  upon  demurrer.     The  judgment  is  retributive,  and 


806  Jericho  v.  Undebhill.  [Vermont, 

damages  are  assessed  without  reference  to  the  merits  of  the 
plaintijBf's  cause  of  action. 

This  severe  rule  doubtless  had  its  origin  in  the  fact  that 
dilatory  pleas  were  once  used  for  the  mere  purpose  of  delay, 
and  to  such  an  extent  that  statutes  4  and  5  Ann,  c.  16,  were 
enacted,  by  which  no  such  plea  could  be  admitted  without 
affidavit  of  its  truth,  or  some  probable  matter  shown  to  the 
court  to  induce  it  to  believe  it  true;  3  Blackstone's  Commen- 
taries, 304. 

But  the  penalty  ought  to  be  proportionate  to  the  evil  which 
it  was  designed  to  remedy.  Formerly,  in  England,  when  the 
plaintiflF  failed  to  obtain  judgment  in  a  case  tried  upon  its 
merits,  upon  a  plea  in  bar,  the  defendant  not  only  recovered 
his  costs,  but  the  plaintiflf  was  amerced,  fined,  for  prosecuting 
a  false  claim;  and  when  judgment  was  for  the  plaintiff,  the 
defendant  was  likewise  in  misericordia  domini  regis  pro  f also 
clamore,  and  fined  for  his  delay  of  justice:  Stephen  on  Plead- 
ing, 109.  Under  that  rule  failure  of  success  by  a  party  liti- 
gant amounted  to  a  misdemeanor. 

As  the  judgment  upon  a  plea  in  abatement,  when  the  issue 
of  fact  is  decided  for  the  plaintiff,  is  in  chief  against  the  de- 
fendant and  in  the  nature  of  punishment  for  delay,  its  opera- 
tion ought  to  be  limited  to  the  plaintiff's  claim  in  that  case. 

In  the  present  case  the  main  questions,  whether  the  pauper 
was  chargeable  upon  Underbill  and  was  transient  in  Jericho, 
*•  were  not  adjudicated  or  considered  in  the  former  suit,  and 
yet  it  is  contended  that  the  judgment  in  that  suit  is  conclu- 
sive of  those  facts.  We  think  it  cannot  in  justice  be  so  held. 
The  true  rule  is  that  laid  down  in  Russell  y.  Place,  94  U.  S. 
606: 

*'  That  a  judgment  of  a  court  of  competent  jurisdiction, 
upon  a  question  directly  involved  in  one  suit,  is  conclusive 
as  to  that  question  in  another  suit  between  the  same  parties; 
but,  to  this  operation  of  the  judgment,  it  must  appear,  either 
upon  the  face  of  the  record,  or  be  shown  by  extrinsic  evi- 
dence, that  the  precise  question  was  raised  and  determined 
in  the  former  suit."  To  the  same  efiect  are  other  cases  cited 
in  the  defendant's  brief. 

As  the  former  case  was  not  tried  on  its  merits,  the  adjudi- 
cation therein  is  not  a  bar  to  a  recovery  in  the  present  one. 
In  this  view  the  other  point  made  by  the  defendant  becomes 
unimportant. 

Judgment  reversed  and  cause  remanded. 
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Judgments — Estoppel. — Before  a  judgment  in  one  action  can  operate  aa 
a  bar  to  another,  it  must  appear  by  the  record,  or  by  extrinsic  evidenoa, 
that  the  precise  question  involved  in  the  second  action  was  raised  and  deter- 
mined in  the  first:  Bell  v.  Merrifield,  109  N.  Y.  202;  4  Am.  St.  Rep.  436, 
and  note.  A  plea  of  the  same  facts  as  an  estoppel  is  not  good,  the  same 
point  not  being  in  issue  on  the  record  and  directly  found  by  the  jury:  East- 
man V.  Cooper,  15  Pick.  276;  26  Am,  Dec.  600.  The  cases  discussing  this 
question  will  be  found  collected  in  the  notes  to  Fahey  v.  Esterly  Machine  Co., 
44  Am.  St.  Rep.  562;  Sly  v.  Hunt,  38  Am.  Sfc.  Rep.  405;  Oraham  v.  Culver, 
31  Am.  St.  Rep,  121;  Hawk  v.  Evans,  14  Am.  St.  Rep.  250,  and  Gayer  y. 
Parker,  8  Am.  St.  Rep.  229. 
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[67  Vekmont,  128.] 

A  Homestead  is  Subject  to  a  Note  Given  afteb  It3  AcQuiarrioN,  but 
IN  Renewal  of  a  debt  existing  before  that  time,  under  a  statute  de- 
daring  a  homestead  to  be  subject  to  attachment  and  execution  upon 
causes  of  action  existing  at  the  time  it  was  acquired. 

Payment. — The  Giving  of  a  Note  in  Renewal  of  a  pre-existing  indebt- 
edness does  not  pay  or  extinguish  it,  nor  deprive  the  party  of  his  right 
to  levy  upon  the  homestead  if  such  right  existed  anterior  to  such  re- 
newal. 

Appeal  from  an  order  of  a  court  of  insolvency,  holding 
that  the  homcBtead  of  the  insolvent  was  not  exempt  from  a 
note  executed  after  its  acquisition,  but  in  renewal  of  an  in- 
debtedness existing  before  that  time. 

Fayette  Potter,  for  the  defendant. 

J.  C.  BaJcer,  for  the  plaintiff. 

**'  RowELL,  J.  The  question  is  whether  a  homestead  is 
exempt  from  a  note  given  by  the  homesteader  after  its  acqui- 
sition, in  renewal  of  his  notes  given  before  its  acquisition,  tl^e 
parties  to  the  notes  being  the  same. 

The  statute  subjects  the  homestead  to  attachment  and  levy 
of  execution  upon  "  causes  of  action  existing  at  the  time  "  it 
is  acquired.  It  is  contended  that  the  cause  of  action  meant 
is,  the  claim  that  the  plaintiff  makes  and  declares  upon  as 
the  ground  of  his  suit,  and  which  is  to  be  litigated  on  trial. 
But  this  construction  is  too  strict.  The  words  "  causes  of 
action"  are  evidently  used  in  a  sense  broad  enough  to  em- 
brace the  debt  as  distinguished  from  the  evidence  of  it.  The 
statute  is  the  same  for  the  purposes  of  this  case  as  though  it 
read  "  debts  existing,"  etc.  Hence,  if  the  original  debt  can 
be  said  to  exist,  the  case  is  with  the  plaintiff. 
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Courts  will  if  they  can,  when  justice  requires  it,  look  be- 
hind the  evidence  of  the  debt  and  consider  the  debt  itself, 
and  decide  according  to  that.  This  is  always  done  when 
mortgage  notes  are  renewed.  As  long  as  the  original  debt 
can  be  traced  the  security  remains,  no  matter  how  many 
renewals  there  have  been.  So  in  Conway  v.  Seamons,  55 
Vt.  8,  45  Am.  Rep.  579,  we  looked  behind  a  judgment  ren- 
dered after  the  defendant's  discharge  in  insolvency,  but 
founded  on  a  note  unaflFected  by  the  discharge,  and  held  the 
judgment  not  discharged  because  the  note  was  not.  The 
ground  of  the  *'*  holding  was,  that  although  the  note  as 
evidence  of  the  indebtedness  was  merged  in  the  judgment, 
yet  the  judgment  was  not  to  all  intents  a  new  debt,  but  the 
old  debt  in  a  new  form,  for  the  purpose  of  protecting  the  right 
connected  therewith  before  the  judgment.  The  same  view 
was  held  and  applied  in  Pinney  v.  Kivipton,  46  Vt.  SO* 
There  the  plaintiff  held  a  note  as  collateral  for  signing  with 
another.  Having  had  to  pay,  he  took  the  note  of  his  princi- 
pal for  the  amount,  and  afterward  brought  suit  on  the  collat- 
eral. It  was  held  that  by  taking  his  principal's  note  he  did 
not  discharge  his  claim  on  the  note  he  held  as  collateral. 
The  court  said  that  the  debt  still  existed,  though  evidenced 
by  the  principal's  note;  that  in  an  action  against  the  princi- 
pal for  the  collection  of  the  debt,  the  plaintiff  would  in  form 
be  confined  to  his  remedy  on  the  note  instead  of  the  open 
account;  that  in  this  sense,  and  for  this  purpose,  it  is  often 
said  in  this  state  that  the  giving  of  a  promissory  note  for  an 
existing  debt  is  prima  facie  payment;  but  that  it  is  not  pay- 
ment in  the  sense  of  extinguishing  the  debt,  so  as  to  discharge 
the  creditor's  claim  on  property  put  into  his  hands  by  the 
debtor  as  collateral  security  for  the  debt,  unless  so  agreed. 

This  principle  is  entirely  applicable  here.  The  new  note 
was  but  a  new  evidence  of  the  old  debt.  True,  the  old  notes 
were  extinguished  as  affording  a  ground  or  cause  of  action, 
but  the  debt  evidenced  thereby  continued  to  exist  for  the 
purpose  of  preserving  the  right  against  the  homestead  that 
was  originally  connected  with  it.  Weaver^s  Estate,  25  Pa.  St. 
434,  is  a  case  precisely  like  this.  There  a  creditor  held  the 
promissory  note  of  his  debtor,  given  before  the  passage  of  the 
homestead  act.  After  its  passage  he  gave  up  that  note,  and 
took  in  place  of  it  a  single  bill  with  warrant  of  attorney  for 
confession  of  judgment,  and  it  was  held  that  a  judgment  en- 
tered on  the  bill  was  not  subject  to  the  act.     Even  where  a 
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negotiable  promissory  note  given  for  land,  and  payable  to  the 
vendor,  went  into  the  hands  of  a  third  person,  *'*  who,  while 
he  held  it,  took  a  new  note  therefor  payable  to  himself  with  a 
party  added  as  surety,  it  was  held  that  this  was  not  such  a 
novation  of  the  original  contract  that  a  homestead  laid  off  in 
the  land  was  not  subject  to  levy  and  sale  to  satisfy  a  judg- 
ment founded  on  the  bill:  Wofford  v.  Gaines,  53  Ga.  485;  Per- 
rin  V.  Sargent,  33  Vt.  84. 

The  defendant  relies  on  Hutchins  v.  Olcutt,  4  Vt.  549,  24 
Am.  Dec.  634,  where  it  was  held  that  the  taking  of  a  nego- 
tiable promissory  note  is  an  extinguishment  of  any  implied 
promise  on  the  part  of  the  maker  to  pay  the  consideration  for 
which  the  note  was  given,  and  that,  therefore,  the  taking  of 
such  a  note  in  payment  of  an  account  for  labor  bestowed  on 
an  article  is  such  a  manifestation  of  the  intent  of  the  taker 
to  rely  on  the  personal  security  of  the  maker,  as  to  be  a  waiver 
of  any  lien  given  by  law  on  the  property.  The  ground  of 
that  decision  seems  to  be  that  the  lien  is  but  an  incident  of 
the  implied  contract,  and  so  when  the  creditor  takes  a  note, 
thereby  extinguishing  that  contract,  which  is  the  principal 
thing,  he  must  be  taken  to  intend  to  waive  the  lien,  which  is 
the  incident.  If  this  case  is  opposed  to  what  we  now  hold,  it 
must  be  regarded  as  departed  from  to  that  extent. 

Judgment  affirmed  and  ordered  to  be  certified  to  the  court 
of  insolvency.  

HoHKSTBADS,  Whktheb  Liable  FOR  ANTECEDENT  Debts:  Scb  the  ex- 
tended notes  to  Citsic  v.  Douglass,  87  Am.  Dec.  464,  and  Vanatory  y.  Thorn' 
ton,  34  Am.  St.  Rep.  495. 

Payment — Givino  Note  for  PfiK-ExisxiNO  Debt,  Whetheb  Amounts 
to. — When  a  creditor  takes  a  note  for  an  antecedent  debt,  it  does  not  oper- 
ate to  extinguish  the  debt  unless  it  is  received  by  express  agreement  as  pay- 
ment: Steinhart  v.  National  Bank,  94  CaL  362;  28  Am.  St.  Rep.  132,  and 
note;  Baker  v.  Baker,  2  S,  Dak.  261;  39  Am.  St.  Rep.  776;  Bunker  v.  Baron, 
79  Me.  62;  1  Am.  St.  Rep.  282,  and  note.  The  acceptance  by  a  creditor  of 
the  note  of  a  third  person  for  a  pre-existing  debt  does  not  discharge  the  same, 
unless  it  is  by  agreement  of  the  parties  taken  ia  payment  of  the  prior  debt: 
Caldwell  v.  Hall,  49  Ark.  508;  4  Am.  St.  Rep.  64,  and  note.  See  the  fur- 
ther discussion  of  this  subject  contained  in  the  notes  to  Hanold  v.  Kays,  8 
Am.  St.  Rep.  841;  Attkeny  r.  Pierce,  12  Am.  Dec.  175;  Vomer  v.  Nobk' 
borough,  11  Am.  Dec  53,  and  Wright  r.  CrockeryuHure  Co.,  8  Am.  Deo.  71. 
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HUSB  V.  ESTABROOKS. 

[67  Vkkmont,  223,] 
A  MoRTGAQB  OF  CHATTELS  Describinq  THEM  aa  two  two-year-old  heifers 
and  three  one-year-old  heifers  is  void  for  indefiniteness  where  it  doei 
not  appear  that  the  mortgagor  did  not  own  other  heifers  of  the  same 
age. 

Trover  for  five  heifers.  The  defendant  relied  upon  a  chat- 
tel mortgage.     Verdict  for  the  plaintiff. 

M.  Montgomery,  for  the  defendant. 

Bates  &  May,  for  the  plaintiff. 

•**  RowELL,  J.  The  plaintiff  relies  for  recovery  on  a  chat- 
tel mortgage  of  which  he  is  assignee,  wherein  cattle  of  the 
kind  in  question  are  described  as  "  two  two-year-old  heifers 
and  three  one-year-old  heifers,"  without  more.  The  defend- 
ant was  never  a  party  to  the  mortgage,  but  purchased  of  the 
mortgagor  after  the  mortgage  was  given. 

There  was  no  evidence  before  the  referee  tending  to  show 
that  at  the  time  the  mortgage  was  executed  the  mortgagor 
'"owned  or  was  possessed  of  any  stock  of  the  kind  described 
in  the  mortgage  except  what  is  tlierein  described,  and  no 
claim  was  made  that  he  did  not  then  own  and  have  in  his 
possession  all  the  stock  which  is  described  in  the  mortgage." 
It  is  found  that  the  cattle  in  question  were  owned  and  pos- 
sessed by  the  mortgagor  at  the  time  he  gave  the  mortgage, 
and  are  the  heifers  that  he  attempted  and  intended  to  mort- 
gage. 

While  it  may  often  be  difficult,  and  sometimes  impossible, 
to  describe  property  of  this  kind  with  such  certainty  that  it 
can  be  identified  without  the  aid  of  extrinsic  evidence,  yet 
the  mortgage  must  contain  some  statement  concerning  the 
property  that  will  serve  to  distinguish  it  from  other  property 
of  the  same  kind,  when  the  existence  of  the  thing  stated  is 
made  to  appear,  which  may  be  done  by  evidence  aliunde. 
The  object  of  the  mortgage  is  to  convey  specific  property,  not 
to  give  a  right  to  any  property  of  the  kind  mentioned.  The 
extent  of  the  mortgagee's  right  is  to  have  claim  on  the 
identical  property  mortgaged,  and,  if  the  description  is  so  un- 
certain as  to  apply  equally  to  any  property  of  the  kind  de- 
scribed, there  can  be  no  identification  without  proving  *** 
something  not  referred  to  in  the  mortgage,  which  is  not  al- 
lowable.    The  description  need  not,  as  this  court  has  said,  be 


Oct.  1894.]  Hamilton  v.  Gray.  811 

Boch  as  to  enable  one  to  find  the  property  without  inquiry; 
but  it  must  be  such  as  to  suggest  the  inquiry  and  afiford  a 
basis  of  identification.  The  statement  of  number  and  owner- 
ship has  been  held  to  be  sufiicient  in  certain  circumstances, 
when  it  appeared  that  the  mortgagor  owned  no  more  at  the 
time  than  the  number  stated,  and  especially  has  such  a 
statement,  when  coupled  with  a  statement  of  location,  been 
held  suflScient,  if  it  appeared  that  the  mortgagor  had  no  more 
at  the  place  named  than  the  number  stated.  But  in  this 
case  it  is  not  found  that  the  mortgagor  owned  no  more  heifers 
of  the  ages  mentioned  than  the  number  stated.  What  is  re- 
ported on  this  subject  amounts  to  no  more  than  saying  that 
it  did  not  appear  whether  he  did  or  not.  Neither  ownership, 
possession,  nor  location  is  stated  in  the  mortgage,  nor  is  it 
stated  that  the  heifers  mentioned  were  all  the  heifers  of  those 
ages  that  the  uiortgagor  owned;  so  the  description  applies 
equally  to  any  heifers  of  the  ages  stated,  and  you  cannot  ap- 
ply it  to  the  heifers  in  question  without  pursuing  a  line  of 
inquiry  not  suggested  by  the  mortgage  and  proving  some- 
thing not  referred  to  in  it.  The  description  is,  therefore,  too 
indefinite  to  make  the  mortgage  good  against  third  persons. 

As  this  view  is  decisive  against  the  plaintiff's  right,  it  is 
unnecessary  to  consider  any  other  question. 

Judgment  reversed  and  judgment  for  the  defendant  to  re- 
cover his  costs.  

Cbattbl  Mortoagb — Description — Test  of. — A  description  in  a  chattel 
mortgage  is  sufficient  if  it  will  enable  third  persons,  aided  by  the  iuquirica 
whicli  the  instrument  indicates  and  directs,  to  identify  the  property:  An- 
dregg  v.  BmnskUl,  87  Iowa,  351;  43  Am.  St.  Rep.  388,  and  note.  Thia 
qnestiou  is  fully  treated  in  the  note  to  Barrett  T.  Fiach,  14  Am.  St.  Rep. 
239. 


Hamilton  v.  Gray. 

[67  Vermont,  233.] 

Ohampertt  19  an  agreement  between  the  owner  of  a  claim  and  a  volunteer, 
that  the  latter  may  take  the  claim  and  collect  it  at  his  own  expense, 
dividing  the  proceeds  with  the  owner.  It  is  not  essential  that  the 
agreement  should  specially  refer  to,  or  provide  for,  the  bringing  of  a 
suit. 

CJhampertt.— The  Common  Law  of  Champerty  is  in  forcb  in  Vermont, 
and,  therefore,  a  champertous  agreement  is  void  in  that  state. 

Assumpsit  to  recover  for  services  in  collecting  a  note  given 
to  the  defendant  by  one  Morey.     The  plaintiff  relied  upon 
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the  following  contract  in  writing  between  himself  and  de- 
fendant: 

"  This  is  to  certify  that  I  have  this  day  put  into  the  hands 
of  B.  F.  Hamilton,  deputy  sheriff,  the  following  notes  for  col- 
lection, which  I  agree  to  take  one-half  of  the  amount  he  may 
get  on  any  or  all  said  notes  and  release  him  from  the  same; 
and  the  said  Hamilton  is  to  make  no  charge  to  me  for  collect- 
ing them  only  the  one-half  he  may  collect. 

"  Morgan,  Vermont,  May  29th,  1886." 

(Then  follows  a  list  of  claims,  including  the  one  against 
Morey.) 

*'N.  B.  The  said  Hamilton  has  power  from  me  to  settle 
any  of  the  above  notes  to  the  best  of  his  judgment,  and  I  am 
to  take  one-half  of  what  he  gets  and  release  him  from  the 
same.  J.  A.  Gray." 

"  Received  of  J.  A.  Gray  the  following  notes,  which  I  agree 
to  try  and  collect  to  the  best  of  my  ability,  and  am  to  have 
one-half  of  all  I  get  on  them  as  I  think  best,  and  the  said 
Gray  hereby  agrees  to  take  one-half  of  what  I  get  and  dis- 
charge me  from  the  same.  B.  F.  Hamilton." 

"  Morgan,  Vt.,  May  29th,  1886." 

Verdict  and  judgment  for  the  plaintiflF. 

Dickerman  &  Young,  for  the  defendant. 
E.  A.  Cook,  for  the  plaintiflf. 

SS5  Taft,  J.  Champerty  is  an  agreement  between  the 
owner  of  a  claim  and  a  volunteer  that  the  latter  may  take  the 
claim  and  collect  it,  dividing  the  proceeds  with  the  owner,  if 
they  prevail — the  champertor  to  carry  on  the  suit  at  his  own 
expense.  This  doctrine  is  based  upon  the  ground  that  no 
encouragement  should  be  given  to  litigation  by  the  introduc- 
tion of  a  party  to  enforce  those  rights  which  the  owners  are 
not  disposed  to  prosecute.  The  agreement  in  this  cause  is 
fully  within  the  definition  above  given.  The  plaintiflF  took 
the  claims  under  an  agreement  with  the  defendant  to  divide 
between  them  all  that  could  be  collected.  *'®  He  was  to  be 
at  the  expense  of  collecting  the  claims,  making  no  charge  to 
the  defendant  for  so  doing.  It  is  argued  by  the  plaintiflf 
that  the  subject  matter  of  a  champertous  agreement  must 
be  a  suit,  or  that  one  must  be  in  contemplation.  Con- 
ceding this  to  be  true,  we  think  a  suit  to  enforce  the  claims 
fairly  within  the  contemplation  of  the  parties  to  the  agree. 
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ment.  Tlie  plaintiff  took  the  claims  for  collection,  and  under 
the  agreement  he  had  the  right  to  bring  suits,  if  necessary,  to 
collect  the  claims,  and  it  is  fair  to  infer  the  parties  had  in 
mind  that  in  the  collection  of  a  large  number  of  evidently 
poor,  and  some  outlawed,  claims,  suits  would  become  neces- 
sary. A  champertous  agreement  was  void  at  common  law, 
and  we  think  the  common  law  as  to  champerty  is  in  force  in 
this  state.  It  is  applicable  to  our  situation  and  circum- 
stances, and  not  repugnant  to  the  laws:  Revised  Laws,  sec. 
689. 

The  subject  of  champerty  has  been  referred  to  in  several 
cases  incur  reports:  Danforth  v.  Streeter,  28  Vt.  490;  Gregory 
V.  Gleed,  33  Vt.  405;  Dorwin  v.  Smith,  35  Vt.  69;  but  in  none 
of  these  cases  were  the  agreements  champertous,  there  being 
no  element  of  the  offense  in  any  of  the  contracts  involved  in 
the  litigation.  In  Dorwin  v.  Smith,  35  Vt.  69,  the  contract 
was  between  parties  who  had  a  mutual  interest  in  the  result 
of  the  suit.  In  Gregory  v.  Gleed,  33  Vt.  405,  the  contract  was 
a  guaranty  by  an  attorney  that  he  would  pay  the  claim  if 
placed  in  his  hands  for  collection.  In  Danforth  v.  Streeter^ 
28  Vt.  490,  Redfield,  J.,  discusses  the  doctrine  to  some  extent, 
and  says  that  he  is  reluctant  to  believe  that  the  common-law 
offense  of  champerty  had  been  adopted  as  part  of  the  law  of 
this  state,  but  adds,  "  there  are  probably  other  things — than 
the  sale  of  a  chose  in  action — coming  more  nearly  to  the  idea 
of  the  common-law  definition  of  champerty,  such  as  carrying 
on  suits  for  a  share  of  the  avails,  and  thereby  increasing  liti- 
gation which  the  law  will  still  regard  as  champertous  and  not 
countenance."  The  case  then  under  consideration  *"'  was 
the  sale  of  a  chose  in  action,  in  suit  at  the  time  of  the  sale, 
and  there  was  no  occasion  for  the  discussion  of  the  rule  as  to 
champerty. 

The  case  at  bar  is  strictly  within  the  statement  of  the  case 
that  Redfield,  J.,  intimates  may  still  be  regarded  as  cham- 
pertous and  not  countenanced,  viz.,  carrying  on  suits  for  a 
share  of  the  avails. 

The  words  "purchase"  and  "sale"  have  been  indiscrimi- 
nately used  in  connection  with  the  term  "  champerty,"  and 
such  use  has  bred  confusion  in  the  books.  As  above  stated, 
champerty  is  an  agreement  by  one  to  take  a  suit  or  claim, 
and,  at  his  own  expense,  gather  in  the  spoils,  dividing  them 
with  the  owner.  It  does  not  imply  a  purchase;  the  word 
"purchase"  means  to  buy  by  paying  a  price,  and  implies  a 
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payment:  CurtU  v.  Burdick^  48  Vt.  166,  A  purchase  is  that 
which  is  obtained  for  a  price  in  money  or  its  equivalent: 
Webster's  Dictionary. 

Tlie  doctrine  of  champerty  was  fully  recognized  and  ap- 
plied in  Wright  v.  Whithead,  14  Vt.  268,  in  which  case  the 
court,  by  Williams,  C.  J.,  said:  "The  orator  purchased  this 
suit  under  an  agreement  to  divide  whatever  sum  should  be 
recovered.  If  he  succeeded  he  was  to  pay  one  hundred  and 
fifty  dollars;  if  he  failed  he  was  to  pay  nothing.  This  was 
a  species  of  champerty  or  maintenance  which  cannot  be 
countenanced  in  a  court  of  equity." 

We  have  here  the  same  misuse  of  the  word  **  purchase," 
for  the  party  made  no  purchase  of  the  claim;  he  paid  noth- 
ing for  it,  but  took  a  conveyance  of  it,  and  agreed  to  pay 
one  hundred  and  fifty  dollars  if  he  recovered,  and  was  to 
pay  nothing  if  he  failed.  The  rule  is  the  same  at  law  as  in 
equity. 

The  contract  under  consideration  being  champertous  and 
void,  no  recovery  can  be  had  under  it.  The  other  questions 
arising  upon  this  branch  of  the  case  become  immaterial,  and 
are  not  passed  upon. 

*'®  There  are  two  other  questions  in  the  case.  One  item 
in  the  plaintiffs  specifications  is  the  sum  of  two  dollars  and 
eighty  cents,  his  fees  as  deputy  sheriff  for  serving  a  writ  in 
favor  of  the  defendant  against  one  Caswell.  The  question  at 
issue  was,  whether  the  sum  charged  was  more  than  tha  legal 
fees  for  the  service.  The  only  point  reserved  was  the  objec- 
tion made  to  a  question  in  cross-examining  the  defendant. 
He  was  required  to  answer  whether  he  knew  any  reason  why 
the  fees  of  two  dollars  and  eighty  cents  as  charged  was  not 
correct.     His  answer  was  that  he  did  not. 

The  plaintiff  had  the  right  to  examine  the  defendant  un- 
der the  rules  applicable  to  the  cross-examination  of  witnesses: 
Revised  Laws,  sec.  1009.  There  was  no  error  in  requiring 
the  defendant  to  state  that  he  knew  nothing  upon  the  sub- 
ject. If  he  did  know  aught  in  relation  to  it,  the  plaintiff  had 
the  right  to  have  him  state  it.  It  logically  follows,  then,  that 
he  had  the  right  to  inquire  of  the  defendant  if  he  did  know 
anything  in  regard  to  the  matter. 

Another  item  claimed  by  the  plaintiff  was  one  dollar  and 
sixty  cents  for  his  attendance  as  a  witness  in  a  suit  in  favor 
of  the  defendant  against  one  Howard.  The  question  reserved 
in  relation  to  this  item  was  whether  the  clerk's  taxation  of 
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costs  in  the  suit,  which  included  the  attendance  of  the  plain- 
tiflF  as  a  witness,  was  admissible  in  evidence.  The  fact  that 
the  fees  for  the  attendance  of  the  plaintiff  as  a  witness  were 
taxed  in  behalf  of  the  defendant  had  a  tendency  to  show 
that  the  plaintiff  did  attend  as  a  witness,  and  the  evidence  of 
the  taxation  was  properly  admitted. 

Although  it  did  not  appear  in  the  case  that  neither  the 
defendant  nor  his  counsel  were  present  at  the  taxation,  nor 
that  the  notary  before  whom  the  voucher  of  the  plaintiff's 
attendance  was  sworn  to  was  in  any  way  connected  with  the 
case,  we  presume  the  taxation  was  made  with  the  defendant's 
knowledge.  The  defendant  had  the  benefit  of  it,  and  *'• 
he  cannot  now  say  that  the  taxation  is  no  evidence  of  the  fact 
which  was  the  very  basis  of  including  the  claim  in  the  tax- 
ation. 

Judgment  reversed  and  cause  remanded. 

Champertt — What  Agreements  aeb  Champertoits. — An  assignment 
of  a  note  to  an  attorney  in  consideration  of  hia  agreement  to  bring  suit 
thereon  at  hia  own  costs  and  expense,  and  divide  with  the  assignor  what* 
ever  sum  he  collects,  is  champertoua  and  void:  Roberta  v.  Yancey,  94  Ky. 
243;  42  Am.  St.  Rep.  357,  and  note.  See  the  extended  note  to  l^hallhimer 
T.  Brinckerfiqf,  16  Am.  Deo.  317. 
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[67  Vermont,  251.] 
Bohestbad. — The  Owner  of  a  Lot  upon  which  ▲  Dwellinq-housi  is 
Hi  Process  of  Erection  for  the  purpose  of  being  occupied  as  his  hom« 
is  entitled  under  the  homestead  laws  to  hold  it  exempt  from  execution. 

W.  H.  Taylor^  for  the  trustee  and  claimant. 

B.  E.  Bullard,  for  the  plaintiff. 

**•  Thompson,  J.  The  defendant  bargained  for  a  building 
lot  in  the  village  of  Hardwick  in  the  fall  of  1888,  and  the  deed 
thereof  was  executed  and  delivered  to  him  April  20, 1889,  and 
on  the  same  day  was  filed  in  the  town  clerk's  office  in  Hard- 
wick. About  the  date  of  the  deed  the  defendant  began  the 
erection  of  a  dwelling-house  on  the  lot,  and  the  same  was  in 
process  of  erection  during  the  spring  and  summer  of  1889. 
The  defendant  moved  his  family  into  this  house  in  Decem- 
ber, 1889,  He  has  had  no  other  real  estate  before  nor  since 
he  took  the  deed  of  this. 
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The  plaintiflfs  cause  of  action  is  for  rent  due  her  from  de- 
fendant for  the  use  of  her  tenement  for  the  months  of  June 
and  July,  1889,  and  which  fell  due  August  1,  1889.  This 
indebtedness  was  created  and  fell  due  while  the  defendant's 
house  was  in  process  of  erection.  This  action  was  commenced 
August  9,  1893. 

The  fund  in  the  trustee's  hands  is  a  balance  of  a  note  dated 
July  29,  1893,  given  by  him  to  the  defendant  in  part  pay- 
ment of  the  purchase  price  of  this  house  and  lot. 

The  plaintiff  concedes  that  under  the  Revised  Laws,  section 
1076,  this  fund  is  exempt  from  attachment  by  trustee  pro- 
cess, if  at  the  time  this  indebtedness  was  created  the  house 
and  lot  were  defendant's  homestead.  We,  therefore,  construe 
the  agreed  statement  of  facts  as  raising  this  question,  no  other 
having  been  argued  by  counsel  on  either  side. 

The  plaintiff  contends  that  while  the  house  was  in  process 
•*'  of  erection,  the  defendant  had  no  homestead  in  the  lot, 
and  that  none  could  accrue  until  the  house  was  ready  for 
occupation. 

In  West  River  Bank  v.  Gale,  42  Vt.  27,  and  Lamb  v.  Mason^ 
45  Vt.  500.  it  was  held  that  the  homestead  of  a  debtor  was 
exempt  from  attachment  upon  debts  contracted  after  the 
filing  of  the  deed  of  the  homestead  for  record  in  the  town 
clerk's  office,  and  before  the  occupation  of  the  premises  by 
the  debtor  as  a  homestead,  he  being  in  the  occupancy  of  the 
same  as  a  homestead  at  the  time  of  the  attachment.  The 
plaintiff  attempts  to  distinguish  these  cases  from  the  one  at 
bar,  in  that  there  was  no  house  upon  the  premises  involved 
in  the  latter  case  at  the  time  the  deed  was  filed  in  the  town 
clerk's  ofiice,  nor  at  the  time  when  the  defendant's  debt  to 
her  was  contracted,  and  relies  upon  the  Revised  Laws,  section 
1894,  in  support  of  this  contention. 

Section  1894  is  as  follows:  "The  homestead  of  a  house- 
keeper or  head  of  a  family,  consisting  of  a  dwelling-house, 
outbuildings,  and  the  land  used  in  connection  therewith,  not 
exceeding  five  hundred  dollars  in  value,  and  used  or  kept  by 
such  housekeeper  or  head  of  a  family  as  a  homestead,  shall 
together  with  the  rents,  issues,  profits,  and  products  thereof, 
be  exempt  from  attachment  and  execution,  except  as  herein- 
after provided." 

Considering  the  humane  purpose  of  the  homestead  law,  it 
is  too  narrow  a  construction  of  it  to  hold  that  under  no  cir- 
cumstances can  the  debtor's  real  estate  become  a  homestead. 
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exempt  from  attachment,  unless  there  is  a  dwelling-house 
actually  erected  upon  it.  In  Rice  v.  Rudd^  57  Vt.  6,  it  was 
said  that,  "  to  constitute  a  homestead  within  the  protection  of 
the  exemption  law,  there  must  be  a  dwelling-house  upon  the 
land  owned  by  the  housekeeper,  or  one  in  process  of  erection, 
and  actually  used  or  set  apart  and  kept  for  a  home  and 
abiding  place  for  the  family."  This  is  the  correct  construc- 
tion of  the  statute.  Therefore,  as  against  the  plaintiff,  the  lot 
and  house  in  process  of  erection  thereon  when  ***  defend- 
ant's debt  to  the  plaintiff  was  contracted  were  then  the  de- 
fendant's homestead,  and  exempt  from  attachment  for  that 
debt. 

Judgment  affirmed,  without  costs  as  to  the  defendant. 
Judgment  as  to  trustee  and  claimant  reversed,  and  judgment 
that  trustee  is  discharged  with  costs,  and  that  claimant  is 
entitled  to  the  funds  in  the  trustee's  hands. 


Homestead  in  Realty— Occupation. — A  city  lot,  purchased  with  th« 
intention  of  making  it  a  homestead  for  the  purchaser  and  hia  family,  is 
•xempt  from  sale  on  execution  from  the  time  of  the  purchase,  even  though 
unimproved  and  without  a  dwelling  thereon,  if  the  purchaser  incloses  it,  and 
uses  it,  and  occupies  it  with  the  purpose  of  making  it  his  home,  and  uses  th« 
proceeds  thereof,  and  such  means  as  he  can  procure  within  a  reasonable  time, 
to  erect  a  house  thereon  for  his  family,  provided  it  does  not  exceed  the  consti- 
tutional limit:  Devilk  v.  Widoe,  64  Mich.  593;  8  Am.  St.  Rep.  852,  and  note. 
The  homestead  character  does  not  attach  to  property  until  it  is  actually 
occupied  as  a  home;  and  a  mere  intention  to  occupy  it,  though  subsequently 
carried  out,  is  not  sufficient:  Christy  v.  Dyer,  14  Iowa,  438;  81  Am.  Dec. 
493,  and  note.     See,  also,  the  note  to  Arendt  v.  Mace,  9  Am.  St.  Bep.  209. 
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[67  Vbrmont,  266.] 

Easements. — ^Ir  the  Owner  of  Lands  so  Uses  Thbh  that  one  parcel  haa 
an  easement  and  the  other  is  subject  to  a  corresponding  servitude,  and 
such  parcels  are  afterward  distributed  among  his  heirs,  they  are  re- 
spectively subject  to  the  same  servitude  and  entitled  to  the  same  ease- 
ment as  before. 

Easements — Extinguishment  of  by  Nonuser. — If  »  person  having  aa 
easement  to  discharge  water  at  a  certain  place  on  the  lands  of  another 
does  not  exercise  this  right  for  twenty-six  years,  during  which  tim« 
the  water  is  used  by  the  other,  this  does  not  extinguish  the  right,  if  Ihe 
use  so  made  of  the  water  did  not  interfere  with  any  use  which  tha 
holder  of  the  easement  desired  to  make  of  it  during  the  same  period. 

Easement. — Mere  Nonuser  for  any  Length  of  Time  does  not  destroy 
or  extinguish  an  easement,  unless  it  is  so  conducted  on  the  part  of  the 
AM.  St.  K»p,  Vou  XLVUL-ea 
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owner  of  the  servient  estate  as  to  be  adverse  to  it,  or  ia  defiance  of  the 
•ftsement,  and  the  uonuser  must  be  the  result  of  it,  or  the  nonuse  must 
'Originate  in,  or  be  accompanied  by,  some  unequivocal  acts  of  the  owner 
'inconsistent  with  the  continued  existence  of  the  easement,  and  showing 
■«n  intent  on  his  part  to  abandon  it,  and  the  owner  of  the  servient 
"estate  must  have  relied  upon,  or  acted  upon,  such  manifest  intention,  to 
abandon  the  right,  so  that  it  would  work  harm  to  him  if  the  easement 
was  thereafter  asserted. 

/Action  for  the  diversion  of  a  watercourse.  The  court 
directed  a  verdict  for  the  plaintiff,  submitting  to  the  jury  the 
question  of  damages  only.     The  defendant  appealed. 

C  H.  Joyce  and  H.  A,  Harmon^  for  the  defendant. 

J.  C.  Baker,  for  the  plaintiff. 

**®  Start,  J.  The  plaintiff  and  defendant  own  water 
privileges  on  opposite  sides  of  a  small  stream  in  the  town  of 
Clarendon.  These  privileges  were  formerly  owned  and  used 
by  William  Brown,  from  whom  both  parties  derive  their  title- 
When  both  privileges  were  owned  and  used  by  William- 
Brown  the  water  was  diverted  by  a  dam,  and  used  to  supply 
mills  on  the  defendant's  side  of  the  stream;  and  the  water 
that  was  not  thus  diverted  flowed  in  the  channel  until  it 
reached  land  now  owned  by  the  plaintiff,  and  was  there 
diverted  by  another  dam,  and  used  to  supply  mills  on  the 
plaintiff's  side  of  the  stream.  William  Brown  died  in  1830, 
and  his  estate  was  divided  among  his  heirs.  The  plaintiff's 
privilege  has  not  been  used  since  some  time  between  1870  and 

1876.  The  defendant's  privilege  was  not  used  from  1851  to 

1877,  when  the  defendant  built  mills  and  diverted  the  water 
to  supply  them,  the  same  as  William  Brown  had  been  accus- 
tomed to  do,  and  discharged  the  spent  water  at  a  point  below 
the  point  where  a  dam  was  formerly  maintained  at  the 
plaintiff's  privilege.  It  appeared  that  during  the  time  the 
•defendant's  privilege  was  not  used  all  of  the  water  flowed  in 
the  channel  past  the  plaintiff's  privilege;  and  she  claims  that 
it  is  her  right  to  have  it  flow  as  it  did  during  this  time. 

The  plaintiff's  evidence  tended  to  show  that  when  the  de- 
fendant's ***  privilege  was  formerly  used  the  spent  water 
was  discharged  above  her  dam,  and  that  she  and  her  grant- 
ors had  the  benefit  of  all  the  water.  The  defendant's  evi- 
dence tended  to  show  that  the  spent  water  was  discharged 
below  the  dam  during  all  the  time  his  privilege  was  used  by 
William  Brown,  his  heirs,  and  their  grantees,  down  to  1851, 
and  that  neither  the  plaintiff  nor  her  grantors  had  any  use 
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of  the  water  that  was  diverted  to  supply  mills  on  his  side  of 
the  stream. 

The  plaintiff  requested  the  court  to  direct  the  jury  to  re- 
turn a  verdict  for  her.  The  court  complied  with  this  request, 
and  refused  to  submit  any  questions  to  the  jury  except  the 
question  of  damages.     In  this  there  was  error. 

The  defendant's  evidence  tended  to  show  that  during  the 
time  William  Brown  owned  and  occupied  both  privileges,  the 
spent  water  from  the  mills  on  the  defendant's  side  of  the  stream 
was  discharged  below  the  dam  which  fed  the  mills  on  the 
plaintiff's  side  of  the  stream.  If  the  water  was  thus  dis- 
charged during  William  Brown's  ownership  of  both  privileges, 
when  the  estate  was  severed  and  the  dififerent  privileges  passed 
to  the  respective  heirs  in  severalty,  the  right  to  thus  discharge 
the  water  continued,  as  a  matter  of  legal  right,  in  the  respec- 
tive heirs  and  their  grantees,  as  an  implied  grant,  the  same 
as  though  such  right  had  been  set  forth  in  the  instrument  by 
which  the  estate  was  severed,  and  the  privileges  set  to  the 
respective  heirs:  Harwood  v,  Benton,  32  Vt.  724;  Goodal  v. 
Godfrey,  53  Vt.  219;  38  Am.  Rep.  671. 

The  defendant  having  succeeded  to  the  title  of  the  heirs  to 
whom  his  privilege  was  set  out,  he  has  a  right  to  discharge 
water  at  the  same  points  where  it  was  discharged  during  the 
time  William  Brown  owned  and  used  both  privileges,  unless 
that  right  is  lost  by  reason  of  an  adverse  use  by  the  plaintiff 
or  his  grantors,  or  by  nonuse  by  the  defendant  and  his  grant- 
ors, fof  fifteen  years.  We  think  the  court  could  not  hold,  as 
a  matter  of  law,  that  the  use  of  the  water  *''•  by  the  plain- 
tiff and  her  grantors  was  adverse,  or  that  they  had  exercised 
any  adverse  rights. 

When  the  mills  on  the  defendant's  side  of  the  stream  went 
to  decay,  the  defendant  and  his  grantors  had  no  use  for  the 
water  until  new  mills  were  erected  in  1877;  and  for  this  rea- 
son, from  1851  to  1877,  they  did  not  draw  water  from  the 
stream.  Consequently,  all  the  waters  flowed  through  the 
channel  into  the  pond  on  the  plaintififs  side  of  the  stream, 
and  she  and  her  grantors  used  for  a  time  so  much  of  it  as 
was  necessary  to  propel  their  machinery;  but  in  so  doing 
they  were  not  in  the  exercise  of  an  adverse  right.  They  used 
the  water  because  it  flowed  naturally  along  the  channel  and 
came  into  their  pond.  The  plaintiff  and  her  grantors  have 
not  deprived  the  defendant  or  his  grantors  of  the  use  of  the 
water.     They  have  done  nothing  to  indicate  that  their  use  of 
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the  water  was  in  any  way  adverse  to  the  rights  of  the  defend- 
ant and  his  grantors.  They  have  used  no  more  water  than 
they  did  while  the  defendant's  privilege  was  being  used,  and 
this  quantity  gradually  diminished  until  1876,  when  the 
plaintiflF  ceased  to  use  it;  and  since  that  time  her  privilege 
has  not  been  used.  The  plaintiff  and  her  grantors  have  not 
erected  buildings,  or  in  any  way  improved  their  privilege, 
because  of  the  nonuse  of  the  water  by  the  defendant  and  his 
grantors.  They  have  done  nothing  that  they  could  not  have 
lawfully  done  if  the  defendant's  privilege  had  been  used  from 
1851  to  1877,  the  same  as  it  was  theretofore  used  by  William 
Brown.  They  have  done  nothing  that  can  be  said  to  be  the 
exercise  of  an  adverse  right.  The  mere  use  of  the  water  by 
the  plaintiff  and  her  grantors,  under  the  circumstances  dis- 
closed by  the  evidence,  was  not  conclusive  evidence  of  an  ad- 
verse enjoyment  of  such  use:  Arnold  v.  Stevens,  24  Pick.  106; 
35  Am.  Dec.  305. 

The  court  could  not  hold,  as  a  matter  of  law,  that  the 
right  to  draw  and  discharge  water  at  the  defendant's  privi- 
lege was  lost  by  nonuse.  The  right,  as  we  have  seen,  ***  was 
created  by  grant,  and  could  not  be  lost  by  mere  nonuse. 
Mere  nonuse,  for  any  length  of  time,  of  an  easement  created 
by  grant,  will  not  destroy  or  extinguish  it.  In  order  to  ex- 
tinguish it  by  nonuse  there  must  be  some  conduct  on  the 
part  of  the  owner  of  the  servient  estate  adverse  to,  and  in 
defiance  of,  the  easement,  and  the  nonuse  must  be  the  result 
of  it,  and  must  continue  for  fifteen  years;  or,  to  produce  this 
effect,  the  nonuse  must  originate  in,  or  be  accompanied  by, 
some  unequivocal  acts  of  the  owner,  inconsistent  with  the 
continued  existence  of  the  easement,  and  showing  an  inten- 
tion on  his  part  to  abandon  it;  and  the  owner  of  the  servient 
estate  must  have  relied  or  acted  upon  such  manifest  inten- 
tion to  abandon  the  right  so  that  it  would  work  harm  to  him 
if  the  easement  was  thereafter  asserted.  There  was  no  evi- 
dence of  such  unequivocal  acts  on  the  part  of  the  defendant 
or  his  grantors,  and  the  court  could  not  rightfully  hold  that 
the  easement  had  been  lost  by  abandonment. 

The  view  we  have  taken  of  the  evidence,  and  the  law  gov- 
erning this  case,  leads  us  to  the  conclusion  that  the  question 
of  where  William  Brown  discharged  the  spent  water  from 
the  defendant's  privilege  was  material,  and  should  have  been 
submitted  to  the  jury.  No  question  seems  to  have  been 
made  but  that  the  defendant  took  water  from  the  stream  in 
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the  same  manner  that  William  Brown  was  accustomed  to 
take  it;  and,  if  the  jury  found  that  he  discharged  the  spent 
water  in  the  same  place  where  William  Brown  discharged  it, 
then  the  defendant  was  not  guilty  of  diverting  the  water,  un- 
less the  defendant  or  his  grantors  have  released  or  conveyed 
the  right,  or  the  right  has  been  lost  in  some  of  the  ways  in- 
dicated in  this  opinion. 

Judgment  reversed  and  cause  remanded. 


Easements— Continuance  after  Severance  of  Ownership. — Where 
the  owner  of  an  estate  imposes  upou  one  part  an  apparent  and  obviout 
servitude  in  favor  of  another,  and  at  the  time  of  the  severance  of  owner- 
ship such  servitude  ia  in  use,  and  is  reasonably  necessary  for  the  fair  en- 
joyment  of  the  other,  then,  whether  the  severance  is  by  voluntary  alienation 
or  by  judicial  proceedings,  the  use  is  continued  by  operation  of  the  law: 
Ellis  V.  Bassett,  128  Ind.  118;  25  Am.  St.  Rep.  421,  and  note;  Oeible  r. 
Smith,  146  Pa.  St.  276;  28  Am.  St.  Rep.  796,  and  note;  extended  note  to 
ailiott  v.  Mett,  67  Am.  Deo.  759. 

Easements. —Extinguishment  of  by  Nonuser  is  the  subject  of  the 
monographic  note  to  Orr  v.  O'Brien,  14  Am.  St.  Rep.  278-282. 


State  v.  Plant. 

[67  Vermont,  454  ] 

Criminal  Law. — Upon  the  Charge  of  Keeping  a  House  of  Ill-faki, 
if  the  prosecution  ofifers  evidence  of  the  keeping  at  diflferent  places 
within  the  same  town  of  different  houses  of  ill-fame,  it  should  be  com- 
pelled to  elect  upon  which  offense  it  would  go,  and  it  is  error  to  receive 
under  one  count  evidence  of  these  different  offenses. 

Criminal  Law. — A  House  of  Ill-fame  is  one  resorted  to  for  the  purpose 
of  prostitution  or  lewdness.  It  is  not  necessary  to  warrant  a  convic- 
tion that  the  house  had  the  reputation  of  being  a  house  of  ill-fame,  if  it 
is  one  in  fact. 

Evidence — Reputation. — In  a  Prosecution  for  Keeping  a  House  of 
Ill-fame,  evidence  of  common  reputation  is  not  admissible,  and  its 
reception  warrants  a  reversal  of  a  judgment  of  conviction. 

Practice.  — The  Reception  of  Irrelevant  Evidence  is  a  sufficient 
ground  for  reversal  if  it  might  have  prejudiced  the  excepting  party  on 
the  issue  involved. 

Indictment  for  keeping  a  house  of  ill-fame.    Verdict  and 
judgment  of  guilty. 

Dunnett  &  Nelson,  for  the  respondent. 

Henry  C.  Bates,  staters  attorney,  for  the  state. 

***  RowELL,  J.     The  prisoner  is  informed  against  in  on« 
count  for  keeping  a  certain  house  of  ill-fame  at  St.  Johns- 
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bury  on  such  a  day,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  the  filing  of  the  information. 

On  trial  the  state  first  introduced  evidence  to  prove  the 
keeping  of  such  a  house  in  a  certain  building  on  a  certain 
street  in  the  village  of  St.  Johnsbury,  within  the  time  al- 
leged. It  was  then  allowed  to  introduce  evidence  to  prove 
the  keeping,  by  the  prisoner,  of  two  other  such  houses  on  a 
certain  other  street  in  said  village  at  different  times  before 
the  time  alleged,  and  the  keeping  of  one  of  them  again  after 
the  keeping  of  the  one  first  mentioned,  within  the  time  al- 
leged, and  to  use  such  evidence  as  further  and  substantive 
ground  for  conviction,  on  the  theory  that  the  crime  is  cumu- 
lative to  an  extent  to  warrant  that. 

Now,  the  gist  of  this  crime  is  the  keeping  of  the  house, 
and,  although  the  crime  may  have  continuance  by  the  repe- 
tition of  the  conduct  that  gives  character  to  the  house,  yet 
that  continuity  may  be  broken,  so  that  separate  and  distinct 
offenses  will  be  committed;  and  it  is  thus  broken  when  the 
business  is  given  up  at  one  place  and  resumed  at  another 
and  a  different  place,  for  then  the  keeping  of  the  former 
house  is  completed  and  ended,  and,  as  the  keeping  is  the  gist 
of  the  crime,  the  crime  itself  is  equally  completed  and  ended, 
and  the  resumption  of  the  business  at  the  other  place  is  a 
separate  and  distinct  keeping,  and  so  a  separate  and  distinct 
crime,  and  there  are  as  many  crimes  as  there  are  separate 
and  distinct  keepings  of  separate  and  distinct  houses,  and 
for  the  purposes  of  this  case,  we  will  say  at  separate  and  dis- 
tinct, though  successive,  times.  There  is  nothing  in  the  na- 
ture of  the  ofiense  opposed  to  this  view  which  is  supported 
by  State  v.  Lee,  80  Iowa,  75,  20  Am.  St.  Rep.  401,  which 
was  an  indictment  in  one  count  for  keeping  a  house  of  ill- 
fame.  During  the  trial,  the  prisoner  asked  that  the  state  b« 
compelled  to  elect  whether  it  would  proceed  on  the  theory 
**''  that  the  house  of  ill-fame  was  located  in  the  first  story 
of  the  building  occupied  by  the  prisoner,  or  the  second  story; 
but  it  was  held  that  all  the  rooms  were  properly  treated  as 
constituting  but  one  building,  and  that  therefore  the  court 
properly  refused  to  compel  the  state  to  elect. 

A  house  of  ill-fame  is  a  nuisance  at  common  law,  for  it 
holds  out  allurements  to  a  miscellaneous  and  common  baw- 
dry, corrupting  to  the  public  morals;  and  nuisances,  though 
successive  and  alike  in  kind,  are  distinct  in  ofiense.  A  man 
erects  a  nuisance  on  a  public  street,  and  continues  it  ther« 
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for  a  time.  He  commits  an  offense.  He  abates  that  nui- 
sance, and  straightway  erects  another  like  it  on  another  street- 
He  commits  another  offense. 

But  it  is  said  that  State  v.  Nixon,  18  Vt.  70,  46  Am.  Dec. 
135,  is  opposed  to  the  view  we  take.  That  was  an  indictment 
in  one  count  for  keeping  a  house  of  ill-fame  at  Burlington  on 
such  a  day,  and  on  divers  other  days  and  times  between  that 
day,  and  the  day  of  taking  the  inquisition.  On  motion  in 
arrest  it  was  objected  that  the  indictment  was  insufficient, 
for  that  the  local  situation  of  the  house  was  not  stated,  nor 
even  sufficiently  alleged  to  be  in  any  town  or  county.  The 
court  said  that  the  offense  is  local,  and  must  be  described  as 
committed  in  a  particular  town,  and  that  the  state  is  confined 
in  its  proof  to  that  town,  and  cannot  prove  an  offense  any- 
where in  the  county,  and  that  a  more  particular  description 
of  the  house  was  not  required.  This  decided  the  point;  but 
the  court  went  on  to  say  that  a  conviction  on  the  indictment 
would  be  a  bar  to  any  other  prosecution  for  keeping  a  similar 
house  in  the  same  town  during  the  time  alleged.  No  reason 
is  given  for  this,  but  it  seems  to  indicate  that  the  court 
thought  that  the  keeping  of  a  similar  house  in  the  same 
town  during  the  time  alleged  would  be  but  part  and  parcel 
of  the  offense  for  which  conviction  was  had.  If  this  is  what 
the  court  meant,  we  do  not  agree  with  it,  for  the  reasons  wei 
have  given. 

***  As  there  was  but  one  count  in  the  information  in  the: 
case  at  bar,  there  could  be  a  conviction  of  only  one  offense; 
and,  as  the  state's  testimony  tended  to  show  several  offenses, 
it  should  have  been  put  to  elect  for  which  it  would  go,  and  it 
was  error  to  allow  it  to  go  for  all  as  one  offense. 

The  statute  makes  penal  the  keeping  of  "a  house  of  ill- 
fame,  resorted  to  for  the  purpose  of  prostitution  or  lewdness." 
In  some  of  the  states  similar  statutes  are  construed  to  requira 
proof  that  the  house  had  an  ill-fame  in  order  to  convicts 
That  construction  has  prevailed  to  some  extent  in  this  stata 
at  nisi  prius,  but  we  regard  it  as  illogical  and  unsound.  It. 
amounts  to  saying  that,  however  bad  the  house  is  in  point  of 
fact,  it  is  no  offense  under  the  statute  to  keep  it  if  it  has  not 
an  ill-fame.  This  is  keeping  clean  the  outside  of  the  house^ 
while  the  inside  is  full  of  prostitution  and  lewdness.  Cer- 
tain ancient  sects  did  like  things,  and  a  woe  was  pronouncedl 
upon  them  for  it  by  the  highest  authority.  The  words  "  ill- 
fame"  are  used  in  the  statute  to  give  name  and  character  to 
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the  house,  and  do  not  refer  to  its  reputation.  Both  at  com. 
inon  law  and  in  common  parlance  the  words  "house  of 
ill-f:iine"  mean  a  house  resorted  to  for  the  purpose  of  pros- 
titution; and  hence  to  say  of  one  that  he  keeps  a  house  of 
ill- fa  me,  without  more,  is  to  charge  the  exact  offense  punished 
by  the  statute,  and  is  actionable  per  se,  and  an  innuendo  that 
an  accusation  of  the  crime  of  keeping  a  house  of  ill-fame  was 
thereby  meant  is  sufficient,  without  using  the  remaining  words 
of  the  statute:  Posnett  y.  Marble,  62  Vt.481;  22  Am.  St.  Rep. 
126.  The  gist  of  the  offense  is  the  keeping  of  the  house^ 
irrespective  of  its  fame.  The  statute  aims  at  the  fact,  not 
the  fame;  at  the  substance,  not  the  shadow. 

It  follows,  therefore,  ill-fame  of  the  house  not  being  an 
element  of  the  oflfense,  that  it  was  not  only  unnecessary  to 
prove  it,  but  that  evidence  of  it  was  irrelevant  to  any  issue 
involved,  for  all  the  cases  hold  that  the  character  of  the  **• 
house  cannot  be  shown  by  proof  of  its  reputation;  for  that 
purpose  the  testimony  is  mere  hearsay. 

It  is  unnecessary  to  refer  at  length  to  the  authorities  on 
this  question.  We  think  the  weight  of  judicial  opinion  sus- 
tains the  view  we  take.  A  pretty  full  discussion  of  the  sub- 
ject will  be  found  in  Henson  v.  State,  62  Md.  231,  50  Am. 
Rep.  204,  and  note,  and  in  State  v.  Lee,  80  Iowa,  75,  20  Am. 
St.  Rep.  401. 

But  it  is  said  that  if  it  was  not  necessary  to  prove  ill-fame, 
and  evidence  of  it  was  irrelevant,  the  prisoner  was  not  harmed 
by  it,  for  that  its  only  effect  was  to  impose  an  unnecessary 
lourden  on  the  state,  which  helped  rather  than  harmed  the 
jprisoner.  Although  irrelevancy  alone  is  not  cause  for  re- 
versal, but  the  testimony  must  have  been  such  that  it  might 
^prejudice  the  excepting  party  on  an  issue  involved  {Boutelle 
^.  Fire  Ins.  Co.,  .51  Vt.  4,  31  Am.  Rep.  666),  and  although, 
presumably,  the  court  tried  to  confine  this  testimony  to  the 
•question  of  reputation,  yet  it  is  so  often  true  that  reputation 
is,  to  the  common  mind  at  least,  indicative  that  the  fact  is 
as  reputed  to  be,  that  we  cannot  say  the  prisoner  was  not 
harmed  by  the  testimony.  Indeed,  we  think  it  more  likely 
that  she  was  harmed  than  that  she  was  not.  It  certainly  is 
not  clear  that  she  was  not,  as  it  must  be  in  order  to  make  the 
error  nonreversible. 

A  woman,  called  as  a  witness  by  the  state,  testified  to  hav- 
ing seen  a  man  on  the  bed  with  the  prisoner  in  her  house. 
On  cross-examination,  after  having  testified  to  the  couditioa 
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of  the  bed,  and  that  they  were  on  it  and  dressed,  she  was 
asked  what  they  were  doing,  and  replied,  "  Ask  them."  She 
was  again  asked,  and  replied:  "I  am  not  obliged  to  tell." 
She  was  again  asked,  whereupon  the  court  said  it  saw  no 
occasion  for  pressing  inquiry  further  in  that  direction,  and 
prohibited  it.  Although  cross-examination  is  a  right,  yet  the 
court  may  control  the  exercise  of  it  to  any  extent  that  does 
not  infringe  the  right  itself.  This  **"  control  is  often  exer- 
cised, and  never  more  properly  than  in  prohibiting  details 
that  may  be  oflFensive,  when  intimation  and  suggestion  will 
convey  the  meaning  of  the  witness  just  as  well.  Whether  in 
this  case  the  meaning  of  the  witness  had  been  sufficiently 
conveyed,  and  her  credibility  sufficiently  tested  when  the 
cross-examination  was  stopped,  is  difficult  to  tell.  Some  of 
us  think  they  had  not  been,  and  that  the  right  of  cross- 
examination  was  infringed;  while  others  think  we  cannot 
say  that,  because  the  trial  court  saw  the  witness  and  noted 
the  attendant  circumstances,  and  so  could  judge  better  than 
we  can  when  the  examination  had  gone  far  enough  to  accom- 
plish its  legitimate  ends. 

There  is  no  need  of  considering  the  other  points  of  excep- 
tion, as  the  questions  raised  are  largely  eliminated  by  the 
holding  on  the  second  point  considered,  and  the  remainder 
do  not  inhere  in  the  case  at  all,  and  can  scarcely  again  arise. 

Exceptions  sustained,  judgment  reversed,  verdict  set  aside, 
and  cause  remanded  for  a  new  trial. 


HousK  o»  III- FAMK  — What  is. — ^To  constitute  a  house  of  ill-fame,  it 
must  be  resorted  to  more  than  once  for  the  purpose  of  prostitution  and  lewd- 
ness by  others  than  the  proprietor,  though  it  need  not  be  used  habitually, 
or  any  considerable  length  of  time  for  such  purpose:  State  v.  Lee,  80  Iowa, 
75;  20  Am.  St.  Rep.  401,  and  note.  To  prove  the  charge  of  keeping  a 
bawdy-house  or  house  of  ill-fame,  it  must  be  shown  that  it  was  a  common 
resort  of  people  of  both  sexes  for  the  purpose  of  prostitution,  and  proof  of 
acts  of  illicit  intercourse  on  the  part  of  the  occupants,  without  proof  that  it 
was  kept  for  the  convenience  of  people  who  visited  it  to  indulge  in  lewd- 
ness, will  not  sustain  the  charge:  State  v.  Webber,  107  N.  C.  962;  22  Am. 
8t.  Rep.  920,  and  note. 

HousK  OF  Ill-fame — Evidence— General  Reputation. — The  character 
of  a  house  as  being  one  of  ill-fame  cannot  be  shown  by  general  reputation: 
Kenyan  v.  People,  26  N.  Y.  203;  84  Am.  Dec.  177;  Henson  t.  Slate,  62  Md. 
2.31 ;  50  Am.  Rep.  204,  and  extended  note;  Handy  v.  State,  63  Miss.  207; 
66  Am.  Rep.  803.  The  contrary  doctrine  ia  maintained  in  Harkey  r.  Staie^ 
33  Tex.  Cr.  Rep.  100;  47  Am.  St.  Rep.  19. 
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Bailey  v.  Bailey. 

[67  Vermont,  494.] 

Equity  and  Probatk  Jcrtsdiction.  —  Though  the  settlement  of  estates 
of  decedents  is  committed  to  probate  courts  by  statute,  equity  has 
jurisdiction  whenever  its  aid  is  required  and  the  powers  of  the  probate 
courts  are  not  sufficient  to  deal  with  the  question  at  issue. 

TfiUSTKES  AND  GuARDiANS  DK  SoN  ToRT. — If  two  or  more  persons  assum* 
the  control  or  management  of  the  estate  of  an  insane  person,  and  re- 
ceive its  income  and  profits,  they  make  themselves  trustees  by  construc- 
tion, or  guardians  de  son  tort.  As  such,  a  court  of  equity  has  jurisdiction 
to  compel  them  to  account. 

Tbcstee — Estoppel. — If  Onb  Voluntarily  Assumes  the  Situation  of  a 
Trustee,  it  does  not  lie  in  his  mouth  to  disclaim  that  position  when 
called  to  account  for  moneys  received  thereby. 

Thk  Right  to  Elect  to  Treat  a  Person  Either  as  a  Trustes  or 
Trespasser  exists  in  favor  of  one  whose  estate  such  person  has  sought 
to  control  and  manage. 

Guardians  de  Son  Tort  —  Jurisdiction  of  Equity,  —  A  probate  court 
has  no  power  to  cite  before  it  persons  who  have  been  acting  as  trustees 
by  construction,  or  as  guardians  de  son  tort,  for  the  purpose  of  settling 
their  accounts.  Therefore  a  court  of  equity  may  exercise  such  juris- 
diction. 

Bill  of  equity,  which  the  chancellor  dismissed  with  costs, 
and  the  complainants  appealed. 

B.  M.  Harvey,  for  the  orators. 

John  H.  Watson  and  Smith  &  Sloan,  for  the  defendants. 

495  Taft,  J.  The  question  in  this  case  is  raised  by  de- 
murrer to  the  bill.  The  orators  are  sons  of  Joseph  Bailey, 
deceased,  by  his  first  wife.  The  defendant  Judith  is  the 
widow  of  Joseph  and  the  mother  of  his  son  Hale  G.,  the  other 
defendant.  The  estate  of  Joseph  is  in  process  of  settlement; 
the  defendant  Judith  is  administratrix.  Hale  G.  presented 
a  demand  against  the  estate  of  Joseph  to  the  commissioners 
appointed  to  adjust  claims  against  it,  which  was  allowed,  and 
an  appeal  taken,  in  the  name  of  the  administratrix,  by  one  of 
the  orators,  which  appeal  is  now  pending  in  the  county  courts 
The  orators  allege  that  the  intestate  was  insane  for  manj' 
years  prior  to  his  death  in  1890,  that  he  was  incapable  of 
transacting  business,  that  the  two  defendants  took  and  had 
the  management  and  disposal  of  his  property  and  the  income 
of  his  property  as  though  it  was  their  own,  and  refused  to 
allow  the  said  Joseph  to  have  any  control  or  management  of 
it;  that  the  said  Joseph  had  a  large  claim  for  the  care  and 
support  of  Mrs.  Grow,  the  mother  of  Judith,  that  this  claim 
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was  settled  privately  by  the  defendants,  and  the  amount  re- 
ceived by  them  never  accounted  for.  They  further  allege 
that  the  defendants  have  always  acted  together  in  the  man- 
agement, control,  and  disposal  of  the  moneys,  lands,  and  in- 
come belonging  to  the  estate  of  said  Joseph,  and  that  each 
acted  with  the  knowledge  and  agreement  of  the  ***  other, 
and  without  any  authority  whatever,  except  what,  if  any, 
their  relationship  to  him  gave  them,  and  entirely  without 
any  contract. 

The  prayer  of  the  bill  is  that  the  defendants  be  ordered  to 
account  for  all  moneys  and  other  property,  including  the  in- 
come of  the  farm,  and  the  amount  of  which  they  received 
upon  the  claim  for  the  support  of  Mrs.  Grow,  and  to  pay  over 
all  that  may  be  due  from  them  to  said  estate.  It  is  claimed 
in  the  answer  that  the  bill  is  multifarious;  the  question  is 
not  argued  in  the  brief,  but,  if  insisted  upon  by  the  defend- 
ants, the  point  is  not  well  taken.  The  orators  are  alike  inter- 
ested in  all  the  matters  and  things  set  forth  in  the  bill,  and 
the  claim  is  made  against  both  defendants.  The  proceeding 
is  not  to  compel  an  accounting  by  Judith's  mother,  in  re- 
spect to  her  support,  but  it  is  an  attempt  to  compel  the  de- 
fendants to  account  for  whatever  they  have  received  from  the 
property  of  Joseph,  the  income  and  profits  of  his  real  and 
personal  estate,  including  what  they  received  from  the  motlier 
of  Judith  upon  said  claim  against  her.  The  bill  is  not  mul- 
tifarious. 

It  is  argued,  and  this  is  the  real  question  in  the  case,  that 
the  orators  have  a  complete  and  ample  remedy  at  law,  and 
that  the  matters  in  controversy  can  be  adjudicated  in  the  pro- 
bate court.  The  settlement  of  estates,  under  our  statutes,  is 
vested  in  that  court,  but  equity  has  jurisdiction  whenever  its 
aid  is  required  and  the  powers  of  the  probate  court  are  in- 
adequate to  deal  with  the  question  at  issue.  The  proceedings 
cannot  be  sustained  upon  the  ground  of  discovery,  for,  under 
the  Revised  Laws,  page  2157,  any  person  who  is  charged 
with  having  any  property  of  an  estate,  or  concealing  it,  may 
be  cited  before  the  probate  court  and  examined  in  reference 
to  it.  It  is  argued  that  any  claim  against  Hale  G.  may 
be  presented  in  setoff  to  his  claim  in  the  proceeding  now 
pending  in  the  appellate  court,  and  that  the  administratrix 
may  be  charged  in  the  settlement  of  her  account  with  all 
proper  matters  in  **''  favor  of  the  estate  against  her,  for 
which  she  is  liable  to  account  as  administratrix*    Under  the 
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allegations  in  the  bill,  the  matter  in  controversy  is  a  claim 
in  favor  of  the  estate  against  the  two  defendants  jointly. 
To  determine  whether  the  probate  court  can  adequately  deal 
with  this  question  we  must  refer  to  the  nature  of  the  claim 
which  is  made  by  the  bill.  It  is  therein  alleged  that 
Joseph  Bailey  was  insane,  incapable  of  doing  any  busi- 
ness, and  was  in  the  care,  custody,  and  control  of  the 
defendants.  They  intruded  upon  his  estate,  assumed  con- 
trol and  management  of  it  without  any  contract,  and  have 
had  possession  of  the  same  for  more  than  twenty  years 
without  accounting  for  any  of  the  rents,  income,  profits,  or 
property.  These  are  substantially  the  facts  alleged  in  the 
bill  and  admitted  by  the  demurrer;  upon  these  facts,  we  must 
hold  that  the  defendants  made  themselves  trustees  by  con- 
struction, or  guardians  de  son  tort;  it  is  immaterial  which 
term  is  used  in  designating  their  character,  for  the  terms  in 
this  respect  are  synonymous. 

There  is  a  class  of  cases  in  which  it  frequently  happens 
that  courts  of  equity  adjudge  a  trust  has  arisen  from  the  con- 
tracts and  dealings  of  parties,  although  a  trust  was  not 
within  the  contemplation  of  either  party,  and  when  there  was 
no  fraud,  actual  nor  constructive;  in  which  respect  chancery 
proceeds  in  a  manner  and  upon  principles  entirely  unknown 
to  courts  of  law;  the  parties  are  called  trustees  by  construc- 
tion; for  instances  of  this  character,  see  1  Perry  on  Trusts, 
chapter  7.  Among  such  instances,  it  has  been  held  that  per- 
sons may  become  trustees  by  intermeddling  with,  and  assum- 
ing the  management  of,  property,  without  authority;  they  are 
held  to  be  trustees  de  son  tort,  in  the  same  manner  that  per- 
sons who  deal  with  a  deceased  person's  estate  without  author- 
ity are  executors  de  son  tort.  If  one  enters  upon  the  lands  of 
an  individual  and  takes  the  rents,  manages  and  carries  on 
the  property,  he  may  be  charged  as  a  guardian,  trustee,  or 
bailiff,  and  so  may  one  who  takes  personal  ***  property. 
The  case  of  Wyllie  v.  Ellice,  6  Hare,  505,  is  a  case  of  such 
holding  and  the  reasoning  quite  applicable  to  this.  The  de- 
fendant Ellice  was  charged  as  trustee,  having  unlawfully  and 
without  authority  entered  upon  the  plaintiff's  estate  and 
held  the  same,  receiving  the  rents  and  profits  during  the 
plaintiff's  infancy,  and  it  was  held  he  became  thereby  ac- 
countable to  the  plaintiff  as  "bailiff,  guardian,  or  trustee." 
The  phrase  "bailiff,  guardian,  or  trustee,"  as  used,  was  criti- 
cised, but  Wygram,  V.  C,  observed  that,  as  he  understood 
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them,  they  were  synonymous  expressions,  but  whether  that 
was  so  or  not,  they  were  sufficient  to  charge  the  defendant  as 
trustee. 

Holding  the  defendant  accountable  as  trustee  is  but  the 
application  of  the  familiar  principle  that  if  a  person,  by  mis- 
take or  otherwise,  assumes  the  character  of  trustee,  guardian, 
executor,  or  administrator,  and  acts  as  such,  when  the  office 
does  not  belong  to  him,  he  there])y  becomes  such  official  de 
son  tort,  and  can  be  called  to  account,  by  the  beneticiaries, 
for  the  assets  received  under  color  of  the  trust.  "  If  one 
voluntarily  assumes  the  situation  of  trustee,  it  does  not  lie  in 
his  mouth  to  disclaim  that  position":  Proprietors  v.  Post,  31 
Conn.  240;  and  there  is  a  class  of  similar  cases,  in  jurisdic- 
tions in  which  the  executor  is  not  entitled  to  the  rents  of  the 
real  property,  in  which  it  has  been  held  that  rents  received 
by  an  executor,  as  such,  are  not  regarded  as  assets,  but  are 
held  in  trust  for  the  heir  or  devisee:  McCoy  y.  Scott,  2  Rawle, 
222;  19  Am.  Dec.  640;  Adams  v.  Adams,  4  Watts,  160; 
Schwartz's  Estate,  14  Pa.  St.  42.  In  Le  Fort  v.  Delajield,  3 
Edw.  Ch.  32,  the  court  said  as  to  an  intermeddler,  who  in 
that  case  was  an  executor,  that  he  might  be  considered  either 
as  a  wrongdoer  or  as  a  bailiff.  A  person  who  assumes  the 
character  of  a  trustee  incurs  the  responsibility  of  one:  Rack- 
ham  V.  Siddal,  1  Macn.  &  G.  607;  Life  Assn.  of  Scotland  v. 
Siddal,  3  De  Gex,  F.  &  J.  58.  In  Bennett  v.  Austin,  81  N.  Y. 
308,  it  was  held  that  a  person  who  was,  in  law,  a  wrongdoer, 
and  ***  who,  without  authority,  assumed  the  management 
of  property  in  which  others  were  beneficially  interested,  be- 
came in  equity  a  trustee  by  construction,  and,  during  the  con- 
tinuance of  such  management,  was  subject  to  the  same  rules 
and  remedies  as  other  constructive  trustees.  It  has  been 
held  that  in  such  cases  the  wrongdoer  could  not  avoid  lia- 
bility as  a  trustee  by  showing  that  he  was  not,  in  fact,  such: 
Wilson  V.  Moore,  1  Mylne  &  K.  127. 

Analagous  in  principle  is  the  well-established  doctrine 
that  "if  a  man  intrudes  upon  the  estate  of  an  infant,  and 
takes  the  profits  thereof,  he  will  be  treated  as  a  guardian, 
and  held  responsible  therefor  to  the  infant  in  a  suit  in 
equity":  2  Fonblanque's  Equity,  bk.  2,  pt.  2,  c.  2,  sec.  1,  and 
note/;  Bennett  v.  Whitehead,  2  P.  Wms.  644;  Morgan  v.  Mor^ 
gan,  1  Atk.  489;  Dormer  v.  Fortesque,  3  Atk.  124;  Goodhue  v. 
Barnwell,  Rice  Eq.  198;  Drury  v.  Conner^  1  Har.  &  Q.  220; 
Chaney  v.  Smallwood,  1  Gill,  367, 
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In  many  of  these  cases  the  question  arose  whether  the  in- 
termeddlers  should  be  treated  as  trespassers  or  as  trustees, 
etc.,  by  construction.  In  such  cases  the  doctrine  seems  to 
be  as  stated  in  Wyllie  v.  Ellice,  6  Hare,  505,  in  which  it  is 
said  that  the  plaintilF  might  treat  Ellice  as  a  trespasser  or 
sue  him  as  a  bailiff,  guardian,  or  trustee.  He  might  elect  to 
treat  him  as  either;  that  if  Ellice  had  entered  upon  the  plain- 
tiff's property  unlawfully,  and  without  authority,  he  could 
treat  him  as  a  trespasser  or  call  him  to  an  account  in  equity. 
That  if  he  did  the  latter,  lie  must  join  as  defendants  all  who 
acted  with  him  as  bailiffs,  guardians,  or  trustees;  that  equity 
would  require  that  all  parties  jointly  liable  with  the  defend- 
ant should  be  made  accountable  with  him. 

It  is  well  to  bear  this  in  mind,  for  it  is  urged  by  the  de- 
fendants here  that  the  remedy  of  the  orators  is  in  two  sep- 
arate proceedings,  one  against  one  defendant  and  the  other 
against  the  other. 

Joseph  Bailey  was  insane,  and  his  position  was  similar  to 
*®®  that  of  an  infant,  and  the  same  rule  should  be  applied  to 
his  case  as  to  that  of  an  infant. 

The  only  legitimate  way  of  dealing  with  his  property,  in 
the  condition  in  which  he  then  was,  was  by  the  appointment 
of  a  guardian,  who  could  legally  take  control  of  the  property 
and  manage  it.  The  defendants  constituted  themselves  his 
trustees,  guardians,  etc.,  and  stood  in  a  similar  relation  to 
the  deceased  as  a  guardian  who,  after  his  time  of  guardian- 
ship expires,  continues,  without  right,  to  hold,  control,  and 
manage  his  ward's  property,  stands  to  the  ward.  Now,  al- 
though the  probate  court  has  exclusive  jurisdiction  of  guard- 
ians' accounts,  it  has  been  held  in  such  cases  that  the  ward 
may  maintain  the  common-law  action  of  account  against  the 
guardian,  and  that  the  guardian,  by  his  act,  makes  "  himself 
bailiff  of  the  ward's  property  for  the  time  which  he  continues 
thus  to  hold  it,  and  liable  to  account  for  the  same  in  the 
common-law  action,"  and  that,  if  the  ward  chose,  he  could 
compel  the  guardian  to  account  to  him  in  the  common-law 
action,  for  the  time  after  the  guardianship  ceased,  and  also 
could  bring  into  the  same  adjustment  the  guardian's  account 
which  accrued  during  the  time  of  the  guardianship:  Field  v. 
Torrey,  7  Vt.  372;  Harris  v.  Harris,  44  Vt.  320. 

We  think  the  powers  of  the  probate  court  are  not  adequate 
to  the  settlement  of  such  a  controversy  as  is  shown  by  the 
bill.     It  has  no  power  to  cite  before  it  any  persons  who  hare 
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been  acting  as  trustees  by  construction  or  officials  de  son  tort, 
and  to  settle  their  accounts.  It  settles  the  accounts  of  such 
officials  as  are  appointed  by  the  court  itself,  and  not  the  con- 
troversies that  arise  when  one  has  intermeddled  with  the 
estate  of  an  infant,  insane  person,  or  a  trust.  The  aid  of  the 
court  of  equity  may  well  be  invoked  in  this  proceeding.  In 
this  case,  for  the  reasons  stated,  the  orators  have  the  right  to 
have  the  controversies  settled  in  one  proceeding  instead  of 
compelling  them  to  proceed  in  the  probate  court  and  in  the 
appellate  court,  in  proceedings  against  the  two  defendants 
'•*  separately,  and  it  is  doubtful  if  the  probate  court  have 
power  to  settle  and  adjust  the  equitable  claims  set  forth  in 
the  pleadings,  for  the  probate  courts  are  given  power  to  hear 
and  determine,  in  equity,  those  matters  only  relating  to  the 
trusts  mentioned  in  the  Revised  Laws,  chapter  119,  and  those 
named  therein  do  not  include  such  as  are  created  by  the  in- 
termeddling of  volunteers.  The  matter  of  trusts  is  peculiarly 
within  the  jurisdiction  of  equity.  That  a  suit  at  law  cannot 
be  maintained  in  this  matter  must  be  apparent  to  every  one, 
as  the  suit  must  be  brought  in  the  name  of  the  administra- 
trix against  herself  and  another. 

Treating  Hale  G.  Bailey  as  a  guardian  or  trustee  de  son 
tort,  and  that  the  probate  court  could  properly  settle  his  ac- 
count as  such,  the  claim  against  him — if  several — cannot  be 
pleaded  in  setoflF  to  the  claim  presented  by  him  against 
Joseph  Bailey's  estate,  for  commissioners  do  not  have  the 
necessary  powers  to  dispose  properly  of  the  various  questions 
that  may  naturally  arise  in  the  adjudication  of  a  deceased 
guardian's  account:  Waterman  v.  Wright,  36  Vt.  164.  And 
the  same  difficulty  arises  when  such  an  account  is  presented 
in  setoflF  to  a  claim  pending  before  commissioners  in  favor  of 
a  guardian  against  the  estate  of  a  deceased  ward.  A  probate 
court  never  settles  the  account  of  an  official  de  son  tort.  There 
is,  therefore,  no  remedy  against  Hale  G.  Bailey  in  the  pro- 
bate court. 

Decree  reversed,  demurrer  overruled,  bill  adjudged  sufl&- 
cient,  and  cause  remanded. 

RowELL,  J.,  dissents.  ^ 

Equity  JaRismcxioN  over  Peobatk  Mattbbs. —  A  court  of  chancery 
may  take  jurisdiction  of  the  settlement  of  an  estate,  when  there  are  peculiar 
circumstances  of  embarrassment  to  its  administration,  and  when  the  assum* 
ing  of  jurisdiction  would  prevent  great  delay,  expense,  or  incouTenienoe^ 


832  State  v.  Speyer.  [Vermont, 

and  thus  conclude,  by  one  action  and  decree,  a  protracted  litigation:  Deck  v. 
Oerke,  12  Cal.  433;  73  Am.  Dec.  555,  and  monographic  note  fully  discussing 
the  subject.  Chancery  will  not  assume  jurisdiction  over  the  administratioa 
of  estates,  unless  the  affairs  of  the  estate  are  so  involved  that  the  adminis- 
trator cannot  safely  proceed  without  the  direction  of  a  court  of  equity: 
McNeill  V.  McNeill,  36  Ala.  109;  76  Am.  Dec.  320,  and  note;  to  the  same 
effect,  see  People  v.  Wayne  Circuit  Court,  11  Mich.  393;  83  Am.  Dec.  754. 

Guardian  and  Ward — Accounting. — One  assuming  to  be  the  guardian 
of  an  infant  whose  property  has  been  sold  by  order  of  court,  and  receiving 
and  receipting  for  the  proceeds  of  the  sale  as  such,  though  he  was  not  in  fact 
»  guardian,  becomes  a  voluntary  trustee,  and  must  account  for  the  funds  so 
received:  HousecU  v.  Gibbes,  1  Bail.  Eq.  482;  23  Am.  Dec.  186.  A  mera 
stranger  or  wrongdoer  who  takes  possession  of  an  infant's  property  may, 
in  equity,  be  considered  as  the  guardian  of  the  infant  and  liable  to  account 
as  such:  Van  Eppt  ▼.  Van  Deusen,  4  Paige,  64;  25  Am.  Dec.  516;  Davis  v. 
Harkness,  1  Gilm.  173;  41  Am.  Dec.  184,  and  note. 

Trusts — Estoppel  of  Truster. — When  a  trustee  has  entered  upon  th« 
execution  of  the  trust,  be  cannot  afterward  free  himself  of  its  discharge  by 
a  denial  of  its  existence,  and  without  the  consent  of  the  cestui  que  trust, 
unless  by  order  of  court:  Carter  v.  Gibson,  29  Neb.  324;  26  Am.  St.  Rep. 
381.  A  trustee  who  accepts  cannot  renounce:  Ross  v.  Barclay,  18  Pa.  St. 
179;  55  Am.  Dec.  616.  and  note.  A  trustee  cannot  relinquish  the  trust  of 
hi*  own  accord:  Shepherd  r.  McEvers,  4  Johns.  Cb.  136;  8  Am.  Deo.  561. 
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HsALTH  Laws. — The  power  of  the  legislature  to  prevent  the  introdnction 
and  spread  of  infectious  or  contagious  diseases  cannot  be  questioned. 
All  property  in  the  state  is  held  subject  to  the  reasonable  supervision 
of  legislative  authority,  to  the  extent  necessary  to  the  reasonable  pre- 
servation of  the  public  health. 

Health  Laws — Judicial  Control  Over. — While  the  necessity  and  pro- 
priety of  particular  regulations  are  primarily  of  legislative  determina- 
tion, their  character,  whether  reasonable,  impartial,  and  consistent 
with  state  policy,  is  a  question  for  the  court. 

Health  Laws  Void  When  Unreasonable.— Though  a  state  board  of  health 
is,  by  statute,  vested  with  authority  to  promulgate  and  enforce  such 
regulations  for  the  better  preservation  of  the  public  health  as  it  shall 
judge  necessary,  a  regulation  imposed  by  it  that  no  pigpens  shall  ba 
built  or  maintained  within  one  hundred  feet  of  any  well  or  spring  of 
water  used  for  drinking  purposes,  nor  within  one  hundred  feet  of  any 
street  or  inhabited  house,  is  unreasonable,  and,  therefore,  void.  It 
reaches  beyond  the  scope  of  necessary  protection  and  prevention  into 
the  domain  of  restraint  of  lawful  business  and  use  of  property. 

Prosecution  for  keeping  a  pigpen  within  one  hundred 
feet  of  an  inhabited  dwelling.  Verdict  of  guilty.  There  was 
no  evidence  of  the  existence  of  any  infectious  or  contagious 
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diseases,  or  that  the  pigpen  was  maintained  in  a  manner 
likely  to  produce  such  disease. 

Button  &  Button,  for  the  respondent. 

F.  L.  Fish,  staters  attorney,  for  the  state. 

••*  Start,  J.  The  information  charges  that  the  respond- 
ent kept  and  maintained  a  pigpen  within  one  hundred  feet 
of  an  inhabited  dwelling-house,  in  violation  of  a  regulation 
made  by  the  state  board  of  health.  To  this  information  the 
respondent  demurred.  The  demurrer  was  overruled,  infor- 
mation adjudged  sufficient,  and  the  respondent  ordered  to 
plead  over,  to  which  the  respondent  excepted. 

No.  93,  section  6  of  the  acts  of  1886,  as  amended  by  No. 
82,  section  11  of  the  acts  of  1892,  provides  that  the  state 
board  of  health  shall  have  authority  to  promulgate  and  en- 
force such  regulations  for  the  better  preservation  of  the  pub- 
lic health  in  contagious  and  epidemic  diseases,  and  regarding 
the  causes  which  tend  to  their  development  and  spread,  as 
they  shall  judge  necessary;  and  any  person  or  persons  or 
corporation  neglecting  or  refusing,  after  having  been  duly 
notified  in  writing,  to  comply  with  the  requirements  of  such 
regulations  shall,  upon  conviction  thereof,  pay  to  the  treas- 
urer of  the  state  a  fine  of  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  dollars.  Acting  under  the  au- 
thority conferred  by  these  enactments,  the  board  of  health 
promulgated  a  regulation  that  no  pigpen  should  be  built  or 
maintained  within  one  hundred  feet  of  any  well  or  spring  of 
water  used  for  drinking  purposes,  nor  within  one  hundred 
feet  of  any  street  or  inhabited  house. 

The  power  of  the  legislature  to  prevent  the  introduction 
and  spread  of  infectious  and  contagious  diseases  cannot  be 
questioned.  All  property  in  the  state  is,  undoubtedly,  held 
subject  to  the  reasonable  supervision  of  legislative  authority, 
to  an  extent  necessary  to  the  reasonable  preservation  of  the 
public  health.  While  the  necessity  and  propriety  of  partic- 
ular regulations  are  primarily  of  legislative  determination, 
their  character,  whether  reasonable,  impartial,  and  consistent 
with  the  state  policy,  is  a  question  for  the  court:  Tiedeman's 
Limitations  of  Police  Power,  13,  197;  Parker  and  Worthing- 
ton's  Public  Health  and  Safety,  68;  Dillon  on  Municipal 
Corporations,  *•*  sees.  319,  325,  329;  Mugler  v.  Kanoar,  123 
U.  S.  623;  Minnesota  v.  Barber,  136  U.  S.  313.  By  the  en- 
actment in  question,  the  legislature  attempted  to  confer  upoa 
JUL  dj.  Sin.,  Sou  xLvm.-aa 
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the  state  board  of  health  power  to  pronjulgate  and  enforce 
reasonable  regulations  in  respect  to  contagious  and  epidemic 
diseases  and  causes  which  tend  to  their  development  and 
spread.  If  the  board  of  health,  in  promulgating  the  regula- 
lation  in  question,  were  in  the  reasonable  exercise  of  the 
power  attempted  to  be  conferred  upon  them,  all  pigpens 
built  or  maintained  within  one  hundred  feet  of  any  well  or 
spring  of  water  used  for  drinking  purposes,  or  within  one 
hundred  feet  of  any  street  or  inhabited  house,  must  be  re- 
garded as  infected  with  contagious  or  epidemic  diseases,  or 
causes  which  tend  to  their  development  and  spread;  or,  under 
such  circumstances,  it  must  be  inferred  that  there  are  rea- 
sonable grounds  for  apprehending  that  they  are  thus  infected, 
or  are  such  causes. 

A  regulation  so  general  and  far-reaching,  afifecting  business 
and  the  use  of  property,  cannot  be  held  to  be  reasonable  or 
justifiable,  unless  there  are  reasonable  grounds  for  a  belief 
that  the  necessary  protection  of  the  public  health  requires  it. 
The  regulation  in  question  cannot  be  held  to  be  reasonable 
or  justifiable  because  some  few  individuals  in  the  state  main- 
tain a  pigpen  in  such  a  manner  as  to  endanger  public  health. 
To  justify  promulgating  such  a  regulation,  there  must  be 
reasonable  grounds  for  apprehending  that  all  pigpens  affected 
by  it  are,  or  may  be,  a  menace  to  the  public  health.  It  can- 
not be  said  that  all  pigpens  situated  within  one  hundred  feet 
of  a  well  or  spring  of  water  used  for  drinking  purposes,  or 
within  one  hundred  feet  of  a  street  or  inhabited  house,  en- 
danger public  health,  or  that  there  are  reasonable  grounds 
for  apprehending  that  they  do.  They  may  or  may  not  thus 
endanger  the  public  health.  Very  much  depends  upon  the 
manner  of  construction,  the  way  they  are  kept  and  occupied, 
the  means  for  keeping  them  '®*  clean,  the  location  and  sur- 
roundings, the  character  and  slope  of  the  land,  their  nearness 
to  or  remoteness  from  thickly  settled  communities,  and  the 
existence  or  nonexistence  of  diseases  and  causes  of  diseases. 
A  pigpen  may  be  a  menace  to  public  health  when  situated 
in  a  city  or  village,  and  perfectly  harmless  when  situated 
upon  a  farm;  and  the  fact  that  a  pigpen  situated  in  a  city 
or  village  is  a  nuisance  and  endangers  public  health  and 
ought  to  be  abated  furnishes  no  reasonable  ground  for  abat- 
ing a  pigpen  upon  a  farm,  which  is  not  a  nuisance,  and  in  no 
way  affects  the  public  health.  The  regulation,  if  valid,  had 
the  effect  to  abate  and  cause  to  be  removed  every  pigpen 
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within  the  prohibited  limit.  It  deprived  every  owner  of  land, 
within  the  limit,  of  its  use  for  purposes  that,  under  proper 
conditions,  are  harmless  and  legitimate.  By  it,  the  citizen 
Kving  miles  from  neighbors  and  from  epidemic  diseases  and 
causes  which  tend  to  their  development  and  spread,  and 
whose  possessions  do  not  extend  beyond  the  prohibited  limit, 
is  unreasonably  and  unjustly  deprived  of  his  right  to  build 
and  maintain  a  pigpen  and  engage  in  a  business  which  has 
ever  been  regarded,  when  conducted  under  proper  conditions, 
as  legitimate. 

The  regulation  is  intended  to  have  force  and  effect  through- 
out the  entire  state.  It  affects  alike  those  pigpens  which  are, 
as  a  matter  of  fact,  maintained  in  such  a  manner  as  to  be 
offensive,  and  those  which  are  maintained  with  every  possible 
degree  of  cleanliness;  it  affects  alike  those  situated  upon 
farms  and  those  situated  in  thickly  settled  communities; 
and  it  affects  all  pigpens  within  the  prohibited  limit,  without 
reference  to  the  existence  or  nonexistence  of  epidemic  or 
contagious  diseases,  and  the  causes  which  tend  to  their 
development  and  spread  in  any  particular  locality.  It  is 
intended  to  affect  alike  a  business  which  is  so  conducted  as 
not  to  be  a  nuisance,  or  in  any  way  endangering  public  health, 
or  furnish  reasonable  grounds  to  apprehend  that  it  ••''  will 
do  so,  and  business  which  is  so  conducted  as  to  be  a  nuisance 
and  furnish  reasonable  grounds  for  a  belief  that  it  will  endan- 
ger public  health,  if  continued.  It  reaches  beyond  the  scope 
of  necessary  protection  and  prevention  into  the  domain  of 
restraint  of  lawful  business  and  use  of  property.  It  is  founded 
on  fear  and  apprehension  of  a  remote  possible  danger  to  the 
public  health,  and  not  upon  its  existence,  or  upon  reasonable 
grounds  to  apprehend  that  any  considerable  portion  of  the 
pigpens  affected  by  it  endangers  or  will  endanger  public 
health.  It  is  an  unreasonable  and  unjust  interference  with 
a  legitimate  and  recognized  business  pursuit  and  use  of  prop- 
erty, without  reference  to  its  location  and  the  manner  in 
which  it  is  conducted,  or  the  existence  or  nonexistence  of 
epidemic  or  contagious  diseases  or  causes  which  tend  to  their 
development  and  spread  in  any  particular  locality.  It  is  too 
broad  and  sweeping  to  be  upheld  by  any  necessity  of  pro- 
tecting tlie  public  health,  and  we  cannot  regard  it  as  a  rea- 
sonable and  legitimate  exercise  of  the  power  attempted  to  b« 
conferred  by  the  enactments  in  question. 
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Judgment  reversed;  demurrer  sustained;  information  ad- 
judged insufficient  and  quashed;  respondent  discharged, 

Taft,  J.,  concurs  in  the  result.  The  keeping  of  pigs,  not 
pigpens,  is  the  evil.  The  board  had  no  authority  to  prohibit 
the  building  of  a  pigpen.       

Health  Laws. — The  power  to  pass  liealth  laws  and  quarantine  regnla- 
tions,  and  the  validity  and  reasonableness  of  the  same,  is  the  subject  of  the 
extended  notes  to  Hurst  v.  Warner,  47  Am.  St.  Rep.  636;  Train  v.  Boston 
Disin/eeiing  Co.,  59  Am.  Rep.  116;  and  Markham  v.  Broum,  92  Am.  Deo.  76. 


Clemmons  V.  Danfoeth. 

[67  Vermont,  617.] 

Slander — Judicial  Proceedings. — If  words  spoken  by  a  litigant  during 
the  course  of  a  judicial  proceeding  are  neither  pertinent  nor  material 
to  the  subject  under  investigation,  and  are  actionable,  they  are  not 
within  his  privilege,  and  he  is  answerable  therefor.  He  may,  however, 
thow  that  he  spoke  the  words  in  good  faith,  with  probable  grounds  to 
believe,  and  an  honest  belief,  that  they  were  true  and  were  pertinent 
and  material  to  the  subject  matter  under  investigation. 

Slander — Judicial  Proceedings. — If  a  person  interested  in  resisting;  a 
claim  preferred  by  a  physician  against  an  estate  appears  before  a  com* 
missiouer  having  jurisdiction  to  investigate  such  claim,  and,  in  addition 
to  denying  the  claim,  asserts  that  it  is  not  the  first  time  that  the  claim- 
ant made  up  an  account — that  claimant  had  made  up  a  claim  for  forty 
or  fifty  dollars  when  he  had  not  made  a  visit,  which  had  been  paid — 
these  remarks,  not  being  pertinent  to  the  subject  of  inquiry,  are  not 
privileged. 

Action  for  slander.  Verdict  and  judgment  for  the  defend- 
ant; the  plaintiff  appealed. 

Batchelder  &  Bates  and  0.  M.  Barber,  for  the  plaintiff. 

Waterman,  Martin  &  Hitt,  for  the  defendant. 

•*®  Ross,  C.  J.  The  plaintiff  is  a  practicing  physician. 
He  presented  a  claim  against  his  father  in  law's  estate  for 
professional  services  rendered  to  the  intestate  and  his  wife. 
The  defendant  is  an  heir  to  the  estate  and  interested  to  have 
defeated  the  allowance  of  unjust  claims  against  it.  Thu 
action  is  slander.  The  declaration  charges,  and  the  plain- 
tiff's testimony  tended  to  establish,  that  at  the  second  meet- 
ing of  the  commissioners  for  the  allowance  of  claims  against 
the  estate,  upon  the  presentation  by  the  plaintiff  of  an  item- 
ized account  of  his  claim,  the  defendant,  in  the  presence  of 
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the  commissioners,  his  counsel,  and  other  persons,  and  be- 
fore he  was  sworn  as  a  witness,  said:  "I  swear  all  these 
charges  of  Dr.  Clemmons,  except  his  ten  visits  to  mother,  are 
false  and  fraudulent.  Tliis  is  n't  the  first  time  he  has  made 
up  an  account,  either.  He  made  up  one  against  me  of  be- 
tween forty  and  fifty  dollars  for  which  he  had  n't  made  a 
visit,  and  I  paid  it,  and  I  can  prove  it." 

The  defendant  did  not  justify  by  pleading  the  truth  of  the 
words  charged,  hut  denied  having  spoken  them.  His  testi- 
mony tended  to  show  that  he  did  not  speak  the  words 
charged;  that  what  he  did  speak  was  after  he  was  sworn 
***  and  while  he  was  a  witness;  and  that  if  he  said  any- 
thing before  he  was  called  as  a  witness  it  was  only  that  the 
plaintiff's  account  was  unjust  and  fictitious,  except  the  ten 
visits  to  his  mother,  and  that  he  stated  this  in  good  faith, 
believing  it  to  be  true,  for  the  protection  of  his  interest  and 
in  discharge  of  his  duty.  In  this  state  of  the  pleadings  and 
tendency  of  the  testimony,  the  plaintiff  presented  to  the  court 
several  requests  to  charge.  The  second  one  only  need  be 
considered.     That  reads: 

"If  the  words,  spoken  before  the  defendant  was  sworn  as  a 
witness,  were  substantially  as  charged  in  the  declaration,  and 
were  spoken  touching  the  plaintiff  in  his  profession  and  busi- 
ness, they  are  actionable  in  tliemselves,  and  the  verdict  should 
be  for  the  plaintiff." 

This  request  is  addressed  to  the  facts  as  the  plaintiff's  evi- 
dence tended  to  establish  them  to  be.  If  it  embodies  the  law 
applicable  to  such  a  state  of  facts,  it  was  the  duty  of  the  court 
to  comply  with  it.  It  assumes  that  the  occasion  did  not  privi- 
lege, absolutely  nor  qualifiedly,  what  the  defendant  said  rela- 
tive to  the  plaintiff's  having  fabricated  and  collected  charges 
for  professional  visits  against  him;  or  that,  if  this  was  in  a 
«ense  privileged,  on  the  pleadings  and  evidence,  the  plaintiff 
was  entitled  to  a  verdict.  The  court  did  not  comply  with 
this  request,  except  so  far  as  to  tell  the  jury  that  the  words 
would  be  actionable  unless  privileged.  It  properly  submitted 
to  the  jury  to  find  what  words  were  spoken  on  the  occasion, 
and  whether  they  were  spoken  before  or  after  the  defendant 
became  a  witness.  It,  in  substance,  told  the  jury  that  if  they 
found  that  the  defendant  said  before  he  was  a  witness  all 
which  the  plaintiff  claimed,  and  if  they  found  it  was  more 
than  was  necessary  to  secure  a  proper  contest  of  the  plaintiff^a 
bill,  yet,  as  the  occasion  was  in  a  sense  privileged,  the  plain- 
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tiff  could  not  recover  for  such  excess,  unless  he  established  it 
was  spoken  maliciously.  The  plaintiff  duly  excepted  to  the 
refusal  to  comply  with  the  request,  and  to  this  portion  of  the 
charge.  The  plaintiff's  **®  counsel  concedes  that  the  pres- 
entation of  the  plaintiff's  claim  to  the  commissioners  was  the 
commencement  of  a  judicial  proceeding,  in  which  the  defend- 
ant was  a  party  in  interest,  and  tliat  the  occasion  gave  him 
a  qualified  privilege  in  what  he  said,  before  he  was  a  witness, 
in  reference  to  the  character  of  the  claim  presented;  and  that 
the  plaintiff  could  not  recover  for  the  speaking  of  this  portion 
of  the  words  charged,  unless  he  showed  that  the  defendant 
took  advantage  of  the  occasion,  maliciously,  to  characterize 
the  charges — except  those  for  ten  visits  to  the  mother — to  be 
false  and  fraudulent,  for  the  purpose  of  slandering  the  plain- 
tiff, not  believing  what  he  said  to  be  true.  He  further  con- 
tends that  if  the  defendant  on  that  occasion  went  further  and 
made  the  charge  that  the  plaintiff  had  made  up  and  presented 
against  the  defendant  a  false  and  fraudulent  account  and 
collected  it,  the  charge  was  not,  in  a  sense,  privileged,  because 
not  pertinent  nor  material  to  the  defense  of  the  claim  pre- 
sented by  the  plaintiff;  was  actionable  because  injurious  to 
the  plaintiff  in  his  profession  and  business,  and  because 
plainly  a  charge  of  having  obtained  money  under  false  pre- 
tenses; was,  under  the  pleadings,  conceded  to  be  false,  and 
therefore  conclusively  malicious.  He  further  contends  that, 
if  the  occasion  could  make  this  charge  in  a  sense  privileged, 
such  qualified  privilege  could  arise  only  when  it  was  made 
to  appear  that  the  defendant  made  the  charge  in  good  faith» 
believing  it  to  be  true,  and  pertinent  to  a  defense  of  the  claim 
presented  by  the  plaintiff.  On  either  of  these  contentions,  he 
claims  his  second  request  should  have  been  complied  with. 
These  contentions  bring  for  consideration  the  circumstances 
and  occasion  under  which  an  actionable  slander  is  privileged, 
either  absolutely  or  qualifiedly. 

In  respect  to  privilege,  a  party  and  his  counsel,  or  attorney, 
stand  alike.  The  counsel,  or  attorney,  is  the  agent  of  the 
party,  acting  and  speaking  for  him.  At  the  common  law, 
**'  judges,  parties,  jurors,  counsel,  and  witnesses  were  privi- 
leged absolutely  for  anything  spoken  or  published  "in  a 
course  of  justice":  4  Bacon's  Abridgments,  *499.  In  the  ear- 
lier cases  in  England,  counsel  and  the  party  and  witnesses 
were  not  absolutely  privileged  for  everything  they  might  say 
in  a  judicial  proceeding.    But  it  was  confined  to  what  the  party 
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and  his  counsel  might  say,  or  do,  in  the  conduct  of  the  case, 
or  what  the  witness  might  answer  with  reference  to  the  in- 
quiries put  to  him,  and  some  of  the  cases  intimate  that  their 
Bayings  and  answers  must  be  confined  to  what  is  pertinent 
or  material  to  the  matter  under  investigation.  But  the  later 
decisions  show  a  tendency,  from  public  policy,  to  make  this 
privilege  absolute  for  everything  which  a  party,  his  counsel, 
or  a  witness  may  say  or  do  in  the  case:  Odgers  on  Slander 
and  Libel,  *189-194;  Seaman  v.  Netherclift,  1  C.  P.  Div.  540; 
2  C.  P.  Div.  53.  The  privilege  of  a  party  and  of  counsel 
in  respect  to  what  they  say  and  do  in  judicial  proceedings 
came  early  before  this  court  in  Torrey  v.  Fields  10  Vt.  353. 
The  case  was  important,  fully  argued,  and  carefully  consid- 
ered. The  action  charged  that  the  defendant  had,  in  a  bill 
in  chancery,  under  the  order  of  the  chancellor,  published  a 
libel  on  the  plaintiff.     It  is  there  said; 

"This  privilege,  or  immunity,  for  words  spoken,  extends 
equally  to  parliamentary  proceedings,  proceedings  in  the  state 
legislatures,  and  in  Congress;  to  parties,  witnesses,  jurors, 
judges,  and  counsel  in  courts  of  justice;  in  sliort,  to  any  one 
who,  in  the  course  of  the  discharge  of  public  duty,  or  in  pur- 
suit of  private  rights,  is  compelled  to  participate  in  the  ad- 
ministration of  justice  or  in  legislation While,  on  the 

one  hand,  the  party  ought  not  to  be  required,  in  the  course 
of  judicial  proceedings,  to  see  to  it  that  every  allegation  which 
he  might  deem  for  his  interest  to  put  upon  the  record,  or  which, 
in  the  ordinary  course  of  such  proceedings,  it  might  seem 
necessary  to  publish,  should,  in  the  event  of  the  suit,  prove 
religiously  true,  it  is  evident,  on  the  other  hand,  that  no  more 
ought  he  to  be  permitted,  under  the  guise  and  form  of  judi- 
cial proceedings,  to  publish  scandal  and  the  basest  slander 
without  having  any  interest  or  occasion  ***  to  make  such 
publication,  except  the  gratification  of  personal  malice.  No 
person  ought,  in  the  course  of  judicial  proceedings,  even  to 
publish  that  whicli  he  has  no  reason  to  believe,  and  does  not 
in  fact  believe,  and  has  no  occasion  to  publish,  except  for 
Becondary  purposes If  he  publishes  more  than  is  war- 
ranted by  the  ordinary  forms  of  process  and  pleading,  or  on 
an  occasion  not  requiring  it,  he  cannot  claim  the  protection 
of  a  suitor  in  court." 

Again,  it  is  said:  "It  does  seem  to  be  an  admitted  princi- 
ple of  the  law  of  libel  and  slander  that  no  action  lies  for  any- 
thing said  or  written  or  published,  in  the  ordinary  course  of 
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judicial  proceedings,  and  which  comes  within  the  ordinary 
scope  of  the  forms  and  process  therein,  however  groundless  or 
malicious  the  suit  may  be,  even  if  the  process  of  the  court  is 

sought  as  a  mere  cloak  of  malice  or  slander If  the 

truth  of  the  words  is  relied  upon  in  justification,  it  must  bo 
specially  pleaded,  but  the  defendant  is  not  compelled  to  plead 
specially  any  matter  which  shows  that  the  words  were  not 
spoken  maliciously,  but  on  a  justifiable  occasion,  or  that  they 
were  spoken  by  counsel,  in  the  course  of  the  discharge  of  his 
duty  to  his  client,  and  were  pertinent  to  the  matter  in  ques- 
tion; or  in  giving  the  character  of  a  servant,  or  where  the  de- 
fendant had  an  interest  in  the  question,  and  spoke  the  words 
in  the  reasonable  and  necessary  pursuit  and  defense  of  that 
interest." 

The  defendant  had  filed  several  pleas  in  bar,  setting  forth 
and  relying  upon  the  publication  under  the  order  of  the  chan- 
cellor. The  plaintifi"  had  demurred  to  the  pleas  generally 
and  specially.  Speaking  in  regard  to  the  order  of  pleading 
and  the  burden  of  proof,  the  court  said: 

*'  If  the  defendant  did  publish  more  than  he  was  warranted 
in  doing  by  the  order,  he  is  liable  for  the  excess,  if  that  con- 
tained scandal  of  a  libelous  character  and  was  published 
with  a  malicious  intent  to  defame  the  plaintifi"  and  expose 
her  to  public  disgrace,  ridicule,  and  contempt.  But  the  ex- 
cess should  have  been  specially  replied  by  the  plaintifi^,  and 
would  then  stand  as  the  basis  of  her  claim  for  damages,  and 
the  question  of  the  defendant's  intent  in  the  publication  of 
the  excess  must  be  referred  to  the  jury.  For  it  is  not  to  be 
tolerated,  if  the  party  shall  in  good  faith  publish  more  than 
**'  is  strictly  warranted  by  the  chancellor's  order,  that  he 
should  be  liable  to  an  action  on  that  account.  But  if  he  pub- 
lish more,  and  the  excess  is  libelous,  he  is  prima  facie  liable, 
and  it  is  incumbent  on  him  to  show  that  he  was  not  actuated 
by  any  malicious  intent  in  that  portion  of  the  publication. 
And  the  jury  are  not  to  infer  that  he  was  not  actuated  by 
malice,  unless  upon  proof  of  some  other  motive." 

This  is  clearly  a  holding  that  if  the  publication  was  in 
excess  of  the  order,  and  was  libelous,  the  plaintiff"  was  en- 
titled to  recover,  unless  the  defendant  should  show  that  he 
was  not  actuated  by  malice  in  publishing  such  excess. 

In  Mower  v.  Watson,  11  Vt.  536,  34  Am.  Dec.  704,  the  ques- 
tion of  the  privilege  of  counsel  and  party  came  again  under 
consideration.     The  principles  announced  in  Torrey  v.  Field, 
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10  Vt.  353,  were  approved.  After  citing  and  remarking  upon 
several  cases,  the  court  sums  up  by  saying: 

"From  the  foregoing  cases  the  true  ground  of  the  privilege 
is  readily  deduced.  Prima  facie,  the  party  or  his  counsel  is 
privileged  for  everything  spoken  in  court.  If  any  one  con- 
siders himself  aggrieved,  in  order  to  sustain  an  action  of 
slander  he  must  show  that  the  words  spoken  were  not  per- 
tinent to  the  matter  then  in  progress,  and  that  they  were 
spoken  maliciously  and  with  a  view  to  defame.  So  that  if 
the  words  spoken  were  pertinent  to  the  matter  in  hand  the 
party  and  counsel  may  claim  full  immunity  from  an  action 
of  slander,  however  malicious  might  have  been  his  motive  in 
speaking  them.  So,  too,  if  the  words  were  not  pertinent  to 
the  matter  in  issue,  yet  if  the  party  spoke  them  bona  fide, 
believing  them  to  be  pertinent,  no  action  of  slander  lies." 

Torrey  v.  Field,  10  Vt.  353,  is  referred  to  as  stating  the  rule 
more  fully.  Hence,  what  is  here  said  is  not  to  be  taken  as 
changing  the  burden  of  proof  as  laid  down  in  that  case. 
These  decisions  have  been  frequently  recognized  as  correctly 
setting  forth  the  principles  governing  this  class  of  cases  by 
this  court,  and  by  other  courts  of  last  resort:  Nott  v.  Stoddard^ 
38  Vt.  25;  88  Am.  Dec.  633;  Dunham  v.  Powers,  42  Vt.  1.  In 
the  last  case  a  distinction  is  made  between  the  privilege  of  a 
juror  or  witness,  who  acts  as  a  part  of  the  court,  compulsorily, 
***  under  oath,  and  the  privilege  of  counsel  who  is  acting 
for  the  protection  of  private  interests;  holding  that  the  former 
are  absolutely  privileged  for  anything  said  in  the  ordinary 
course  of  proceeding  or  bona  fide,  while  the  latter  is  "  only 
prima  facie  privileged  for  what  he  may  say  in  the  course  of 
the  proceeding  and  in  which  he  participates."  But,  speaking 
in  the  name  and  on  behalf  of  his  party,  the  privilege  of 
counsel  is  the  privilege  of  his  party.  This  distinction  be- 
tween the  privilege  of  a  judge,  juror,  or  witness,  and  the  privi- 
lege of  a  party  and  his  counsel  for  words  spoken  or  published 
in  the  course  of  judicial  proceedings,  or  for  the  assertion  of 
private  rights  in  such  proceedings,  is  generally  recognized  by 
courts  of  last  resort  in  this  country.  It  is  therein  generally 
held  that  if  it  appears  that  the  words  spoken  or  published, 
or  the  assertion  made,  were  spoken,  published,  and  made  in 
the  ordinary  course  of  proceedings  in  a  tribunal  which  has 
jurisdiction  of  the  subject  matter,  with  power  to  redress  the 
complaint,  and,  if  nothing  further  appears,  the  words  of  the 
party  interested  therein,  and  of  his  counsel,  are  prima  facie 
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privileged.  But  when  it  is  made  to  appear  that  the  words 
spoken  or  published  are  neither  pertinent  nor  material  to 
the  subject  matter  under  investigation,  and  are  actionable, 
this  prima  facie  privilege  is  removed.  Many  courts  hold  that 
only  the  truth  of  the  words  can  be  shown  in  defense.  Other 
courts,  and  this  in  Torrey  v.  Field,  10  Vt.  353,  hold  that  the 
party  or  his  counsel  may  show  that  he  spoke  the  words  in 
good  faith,  with  probable  grounds  to  believe,  and  on  an  honest 
belief,  that  they  were  true,  and  were  pertinent  or  material  to 
the  subject  matter  under  investigation,  and  in  the  assertion 
of  the  rights  of  the  party  therein.  The  latter  courts  hold 
that  such  further  circumstances  and  conditions  accompany- 
ing the  speaking  of  actionable  words  on  such  an  occasion, 
establish  the  good  faith  of  the  party  or  his  counsel  in  using 
them  and  rebut  malice.  This,  we  think,  is  the  result  of  the 
decisions  of  courts  of  final  resort  ***  in  this  country,  and 
in  harmony  with  the  decisions  of  this  court:  Gilbert  v.  People, 
1  Denio,  41;  43  Am.  Dec.  646,  and  note;  Stackpole  v.  Hennen, 
6  Mart.,  N.  S.,  481;  17  Am.  Dec.  187,  and  note;  Hastings  v. 
Lusk,  22  Wend.  410;  34  Am.  Dec.  380,  and  note;  Bodwell  v. 
Osgood,  3  Pick.  379;  15  Am.  Dec.  228,  and  note;  Terwilliger 
V.  Wands,  17  N.  Y.  54;  72  Am.  Dec.  420,  and  note;  Shadden 
V.  McElwee,  86  Tenn.  146;  6  Am.  St.  Rep.  821,  and  note; 
McAllister  v.  Detroit  Free  Press  Co.,  76  Mich.  338;  15  Am. 
St.  Rep.  318,  and  note;  White  v.  Nicholls,  3  How.  266; 
Hoar  V.  Wood,  3  Met.  193;  Brow  v.  Hathaway,  13  Allen,  239; 
Rice  v.  Coolidge,  121  Mass.  393;  23  Am.  Rep.  279;  Hamilton 
V.  Eno,  81  N.  Y.  116;  Commonwealth  v.  Wardwell,  136  Mass. 
164;  Barr  v.  Moore,  87  Pa.  St.  385;  30  Am.  Rep.  367;  Upton 
V.  Home,  24  Or.  420;  41  Am.  St.  Rep.  863;  McLaughlin  v. 
Cowley,  127  Mass.  316;  131  Mass.  70. 

The  last  two  cases,  and  especially  McLaughlin  v.  Cowley, 
are  instructive  in  determining  when  and  how  far  matters 
arising  in  judicial  proceedings  are  conditionally 'privileged. 
In  McLaughlin  v.  Cowley  the  defendant  was  an  attorney,  and 
was  employed  to  bring  an  action  against  a  party  for  falsely 
representing  the  plaintiff  to  be  a  trustworthy  person,  which 
representations  had  been  acted  upon  and  resulted  to  the 
damage  of  the  party  emplo3'ing  him.  In  his  complaint,  after 
setting  forth  the  representations,  and  that  they  were  false, 
and  known  to  be  so  to  the  party  who  made  them,  he  pro- 
ceeded to  say  that  the  party  further  knew  that  the  plaintiflF 
"had  caused  to  be  put  to  death,  immediately  after  its  birth, 
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an  illegitimate  child  born  to  him  by"  a  person  named.  The 
plaintiff  at  the  time  had  a  wife  living,  so  that  the  language 
inserted,  in  substance,  charged  him  with  having  committed 
the  crimes  of  adultery  and  murder.  In  his  answer  to  the 
plaintiff's  complaint  the  defendant  denied  specifically  that 
he  made  the  charge  in  the  manner  complained  ***  of,  and 
averred  that  if  he  did,  the  same  was  true  and  not  libelous. 
On  the  trial  he  offered  to  testify  that  he  believed  the  charge 
to  be  true,  and  offered  to  testify  as  to  the  information  on 
which  he  made  it,  and  that  he  was  instructed  to  make  it  by 
his  client.  It  was  held  that  the  charge  was  grossly  libelous 
and  actionable,  was  not  privileged,  because  not  pertinent  nor 
material  to  the  subject  matter  of  the  complaint,  and  could 
be  justified  only  by  showing  its  truth. 

On  the  facts  embodied  in  the  request,  if  found  established, 
what  the  defendant  said  on  that  occasion  may  be  considered 
in  two  views:  1.  As  spoken  to  his  counsel  in  protection  of 
his  interest  in  his  father's  estate,  and  to  defeat  the  allowance 
of  an  unjust  claim;  2.  As  spoken  to  the  other  heirs  who  had 
a  like  interest  in  the  estate.  In  either  view  the  occasion  fur- 
nished only  a  qualified  privilege.  The  cases  falling  under 
this  kind  of  privilege,  Mr.  Odger,  in  his  work  on  Slander  and 
Libel,  groups  under  three  heads,  the  second  of  which  is: 
"  Where  the  defendant  has  an  interest  in  the  subject  matter 
of  the  communication,  and  the  person  to  whom  he  communi- 
cates it  has  a  corresponding  interest." 

As  applicable  to  the  three  groups,  he  says  (Odgers  on  Slan- 
der and  Libel,  *197):  "But  it  must  be  remembered  that 
although  the  occasion  may  be  privileged,  it  is  not  every  com- 
munication made  on  such  occasion  that  is  privileged.  It  is 
not  enough  to  have  an  interest  or  duty  in  making  a  commu- 
nication; the  interest  or  duty  must  be  shown  to  exist  in 
making  the  communication  complained  of":  Per  Dowse,  B.j 
6  L.  R.  Ir.  269. 

A  communication  which  goes  beyond  the  occasion  "exceeds 
the  privilege." 

Again  (star  page  229),  he  says,  under  the  heading  of  "State- 
ments necessary  to  protect  defendant's  private  interests": 

"Any  communication  made  by  the  defendant  is  privileged 
which  a  due  regard  to  his  own  interest  renders  necessary. 
He  is  entitled  to  protect  himself.  But  in  such  cases  it  must 
clearly  appear  not  merely  that  some  such  communication 
was  necessary,  but  that  he  was  compelled  to  employ  the  very 
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words  complained  of.  If  he  could  have  done  all  that  his  •*'' 
duty  or  interest  demanded  without  libeling  or  slandering 
the  plaintiff,  the  words  are  not  privileged.  Thus,  it  is  very 
seldom  necessary  in  self-defense  to  impute  evil  motives  to 
others,  or  to  charge  your  adversary  with  dishonesty  or  fraud. 
.  ...  So,  too,  in  cases  where  some  such  communication  is 
necessary  and  proper  in  the  protection  of  the  defendant's 
interests,  the  privilege  may  be  lost  if  the  extent  of  its  publi- 
cation be  excessive." 

Again,  on  same  subject  (star  page  245) :  "  So,  too,  in  making 
a  communication  which  is  only  privileged  by  reason  of  its 
being  made  to  a  person  interested  in  the  subject  matter 
thereof,  the  defendant  must  be  careful  not  to  branch  out  into 
extraneous  matter  with  which  such  person  is  unconcerned. 
The  privilege  only  extends  to  that  portion  of  the  communica- 
tion in  respect  to  which  the  parties  have  a  common  interest 
or  duty." 

Cases  are  cited  in  the  illustrations  supporting  these  propo- 
sitions. Apply  these  principles  to  the  facts  embodied  in  this 
request.  The  only  subject  matter  for  the  consideration  of 
the  commissioners,  the  defendant's  counsel,  and  the  other 
heirs,  was  the  claim  of  the  plaintiff  for  professional  services. 
The  only  interest  which  he  or  the  other  heirs  had  was  to  de- 
feat the  allowance  of  that  portion  of  it  which  they  thought 
unjust.  For  this  purpose  he  might,  if  he  had  reasonable 
grounds,  characterize  a  portion  of  the  claim  as  false  and 
fraudulent,  and  be  protected  by  the  occasion.  But  when  he 
proceeded  to  say:  "This  is  n't  the  first  time  he  has  made  up 
an  account,  either.  He  made  one  up  against  me  of  between 
I  forty  and  fifty  dollars,  for  which  he  had  n't  made  a  visit,  and 
I  paid  it,  and  I  can  prove  it,"  he  stated  what  had  no  relation 
to  the  claim  presented  by  the  plaintiff;  what  the  other  heirs 
had  no  interest  in;  what  was  between  himself  and  the  plain- 
tiff personally;  what  he  claimed  to  have  personal  knowledge 
of.  He  made  a  charge,  wholly  disconnected  with  the  claim 
presented  by  the  plaintiff,  and  with  his  own  interest  and  the 
interest  of  the  other  heirs  therein — a  charge  which  was  ac- 
tionable, which  he  does  not  claim  to  be  true,  nor  that  he  had 
•*®  reasonable  grounds  to  believe  to  be  true,  either  by  his 
testimony  or  his  pleadings.  Under  the  circumstances,  the 
occasion  did  not  privilege  nor  protect  him  in  making  the 
charge.  If  it  should  be  contended  that,  being  interested  to 
defeat  the  unjust  portion  of  the  plaintiff's  claim,  he  made  thia 
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charge  that  the  plaintiff  had  made  and  collected  charges 
against  him  for  which  he  had  rendered  no  services  to  his 
counsel  and  to  the  other  heirs,  to  induce  them  to  join  in  de- 
fending against  the  unjust  portion  of  the  plaintiff's  claim,  the 
contention  cannot  be  maintained.  On  the  pleadings  and  on 
his  own  evidence  the  defendant  does  not  claim  that  this  part 
of  the  charge  was  true,  nor  does  he  claim  that  he  had  reason- 
able grounds  to  believe,  and  that  he  did  honestly  believe,  it 
to  be  true  and  pertinent  to  a  defense  of  the  claimed  unjust 
charges  of  the  plaintiflF.  A  party  is  neither  absolutely  nor 
conditionally  privileged  to  utter  to  his  counsel,  and  to  those 
jointly  interested  with  him  in  defending  a  particular  matter, 
and  to  others  not  so  interested,  a  false  and  actionable  slander 
of  the  other  party  to  the  matter  in  controversy,  not  in  any 
way  pertinent  nor  material  to  the  matter  in  controversy,  to 
induce  those  jointly  interested  and  his  counsel  to  join  him 
in  defending  the  matter  in  controversy.  He  has  no  interest 
nor  duty  to  make  such  a  charge.  It  will  be  wholly  unavail- 
ing and  injurious  to  himself  and  to  those  jointly  interested.-. 
If  he  succeeds  in  securing  the  aid  of  the  others  jointly  inter- 
ested, it  will  lead  him  and  them  into  unsuccessful  litigation, 
go  far  as  the  same  is  dependent  upon  the  charge.  His 
failure  either  to  justify  the  charge  as  true,  or  to  show  that 
he  had  reasonable  grounds  to  believe,  and  that  he  did 
honestly  believe,  it  to  be  true  and  pertinent,  negatives  that 
he  made  it  in  good  faith.  Privilege  arises  from  interest 
and  duty.  It  does  not  arise  out  of  an  occasion  in  which 
no  interest  nor  duty  to  make  the  slanderous  utterance  is 
shown  to  exist.  This  request  should  have  been  complied 
with,  inasmuch  as  on  the  pleadings  and  on  ***  the  facts 
which  the  testimony  tended  to  establish,  as  the  case  was 
left  at  the  close  of  the  testimony,  the  occasion  did  not  priv- 
ilege the  utterance  of  the  charge,  even  under  the  decisions 
which  allow  malice  to  be  negatived  by  showing  that  the 
defendant  made  the  charge  in  good  faith,  on  reasonable 
grounds,  and  in  the  honest  belief  that  they  were  true  and 
pertinent.  The  request  was  not  faulty  in  that  it  contained 
also  a  charge  spoken  on  the  same  occasion  which,  on  the 
evidence,  was  conditionally  privileged;  for,  if  the  defendant 
spoke  on  the  occasion  all  that  was  embraced  in  the  request, 
the  plaintiff  would  be  entitled  to  recover  for  the  excess  which 
was  not  privileged.  It  is  not  to  be  presumed  that  there  was 
evidence  in  the  case  tending  to  establish  that  the  defendant 
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had  reasonable  grounds  to  believe,  and  did  honestly  believe, 
that  this  part  of  the  claimed  utterance,  if  made,  was  true  and 
pertinent  to  the  plaintiflfs  claim  then  under  consideration. 
When  the  exceptions  purport  to  state  the  tendency  of  the 
testimony  on  a  point  excepted  to,  it  will  be  presumed  that  it 
states  its  whole  tendency,  inasmuch  as  the  statement  is  made 
for  the  purpose  of  showing  the  point  and  scope  of  the  excep- 
tion: Armstrong  v.  Colby,  47  Vt.  359.  Limited  as  it  was 
by  the  charge,  the  testimony  excepted  to  was  properly  re- 
ceived. 
Judgment  reversed  and  cause  remanded. 

Slandbb— Judicial  Prooeedinos.— An  action  will  not  lie  against  a  wit> 
nesa  for  slanderous  words  nttered  by  him  in  giving  his  testimony,  thongk 
false,  prompted  by  malice,  and  not  necessary  to  answer  the  question  asked 
him:  Hunckel  v.  Voneiff,  69  Md.  179;  9  Am.  St  Rep.  413,  and  extended 
note.  For  a  further  discussion  of  this  subject  see  the  extended  notes  t* 
M'MHlan  v.  Birch,2  Km.  Dec  431;  Shadden  ▼.  MeSluxe,  6  Am.  St  Rep. 
825;  and  the  note  to  Oudger  r.  Penland,  23  Am.  St  Rep.  76. 
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Sutton  v.  Snohomish. 


(11  Washington,  24.] 

MURIOIPAI.  CJORPORATIONS.— LlABILITT  OF  ClTIBS  FOR  InJURISS  ScSTAINIO 

BT  Individuals  from  the  use  of  defective  streets  is  a  question  of  law, 
which  can  be  properly  raised  only  by  demurrer,  and  not  by  motion  for 
a  nonsuit. 

Municipal  Corporations  —  Liability  for  Dkfectivb  Streets. — The 
duty  to  keep  streets  in  repair  is  a  ministerial  duty  devolving  upon  the 
municipality,  for  a  breach  of  which  an  action  lies  in  favor  of  a  party 
injured  by  reason  of  a  neglect  of  such  duty. 

Municipal  Corporations — Liability  for  Defective  Streets. — ^If  a  city 
has  exclusive  control  of  its  streets,  with  power  to  raise  money  for  their 
construction  and  repair,  a  duty  arises  to  the  public  to  keep  its  streeti 
in  a  reasonably  safe  condition  for  use  in  the  ordinary  modes  of  travel, 
and  it  is  liable  to  respond  in  damages  to  those  injured  by  a  neglect  to 
perform  such  duty. 

Municipal  Corporations— Liability  for  Defective  Streets— Preseh. 
tation  of  Demand. — A  claim  for  damages  for  injury  arising  from  de- 
fective  streets  need  not  be  presented  to  the  city  council  prior  to  suit, 
within  the  meaning  of  a  statute  providing  that  all  demands  against  a 
city  must  be  presented  to  and  audited  by  the  city  council. 

Municipal  Corporations — Liability  for  Defective  Streets  —  Notioi. 
If  a  dangerous  bole  or  defect  in  a  street  has  existed  for  such  length  of 
time  that  the  city  authorities,  by  the  exercise  of  ordinary  diligence, 
would  have  discovered  it  in  time  to  prevent  an  accident,  the  city  can< 
not  escape  liability  therefor  for  want  of  actual  notice.  In  such  case  it 
is  deemed  to  have  constructive  notice,  which  is  sufficient  without  proof 
of  actual  notice. 

Municipal  Corporations — Defective  Streets — Neolioence. — Failure  oa 
the  part  of  city  authorities  to  discover  and  remedy  a  dangerous  defect 
in  a  public  street,  within  a  reasonable  time,  is  negligence  on  the  part 
of  the  city, 
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McNioiFAL  Corporations — Permit  to  Excavate  Street — Notice. — The 
fact  that  a  city  has  granted  a  permit  to  make  a  dangerous  excavatiou 
in  a  street  is  notice  to  the  city  authorities  that  the  work  is  in  progress, 
and  charges  them  with  the  duty  of  seeing  that  it  is  properly  conducted, 
BO  as  to  prevent  accidents  to  third  persons  rightfully  upon  the  street. 

Municipal  Corporations — Liability  for  Dbfectivb  Streets  —  Noticb 
—Negligence. — Whether  want  of  notice  of  the  removal  of  a  guard  or 
barrier  around  a  dangerous  excavation  in  a  street  is  such  aa  to  exempt 
the  city  from  liability  for  injury  to  a  traveler  depends  upon  whether 
a  sufficient  protection  was  provided  in  the  first  instance,  as  well  as  the 
contributory  negligence  of  the  traveler,  and  these  questions  are  for  the 
jury  to  decide  from  the  evidence. 

Evidence — Ibregulabitt  in  Taking. —  If  plaintiff  is  unable  to  attend 
court,  the  fact  that  his  evidence  is  taken  at  his  residence,  in  the  pres- 
ence of  the  judge,  jury,  and  counsel  for  the  respective  parties,  though 
irregular,  is  not  prejudicial  error. 

Evidence. — The  Opinion  of  a  Witness  as  to  whether  a  party  was  badly 
injured  by  a  fall  is  admissible  in  evidence,  especially  when  the  effect 
of  the  accident  is  fully  shown  by  other  evidence  without  objection. 

Damages — Verdict,  when  not  Excessive. — A  verdict  not  influenced  by 
improper  motives,  passion,  or  prejudice,  and  awarding  such  damages  aa 
are  only  a  just  compensation  for  the  injuries  sustained,  cannot  be  dis< 
turbed  on  appeal,  on  the  ground  that  it  is  excessive. 

L.  H.  Coon  and  Coleman  &  Hart,  for  the  appellant, 
Andrews  &  Morris,  for  the  respondent. 

"  Anders,  J.  Avenue  B  is  a  street  running  north  and 
south  in  the  city  of  Snohomish  (a  municipal  corporation  of 
the  third  class),  and  is  intersected  at  right  angles  by  First 
Btreet,  which  is  the  principal  thoroughfare  of  the  city.  About 
7  o'clock  in  the  evening  of  December  10,  1892,  the  respond- 
ent, while  walking  north  on  the  sidewalk  on  the  east  side  of 
the  avenue,  fell  into  an  excavation,  whereby  he  sustained 
serious  personal  injuries.  This  excavation  was  on  the  west 
side  of  a  brick  building  fronting  on  First  street  and  extend- 
ing north  on  the  east  line  of  avenue  B,  and  extended  about 
three  feet  into  the  sidewalk  for  a  distance  of  thirty-five  feet 
north  and  south.  The  respondent,  claiming  that  the  city 
negligently  left  this  excavation  open  and  unguarded  *•  and 
without  light  or  signal  to  indicate  danger,  brought  this  action 
to  recover  damages  for  the  injuries  so  sustained.  The  city 
answered,  and  admitted  that  it  was  a  municipal  corporation, 
and  that  avenue  B  was  one  of  its  streets. 

It  denied  all  other  allegations  of  the  complaint,  and,  as  an 
aflBrmative  defense,  averred  that  at  the  place  where  the  ex- 
cavation was  made,  Wells  &  Davis,  contractors,  were  erecting 
a  two-story  brick  building  for  J.  Otten,  the  owner  of  the  abut- 


Jan.  1895.]  Sutton  v.  Snohomish.  849 

ting  property,  and  if  any  excavation  was  made  in  said  street 
it  was  made  by  said  contractors,  their  servants,  or  employees, 
without  the  consent  or  knowledge  of  the  city,  and  that  the 
defendant  had  no  notice  that  any  such  excavation  was  made, 
or  left  unguarded;  and  that  if  the  plaintiff  sustained  any 
injury  it  was  caused  solely  by  his  own  negligence,  and  not  by 
the  negligence  of  the  defendant.  A  verdict  for  thirteen  thou- 
sand six  hundred  and  twenty-five  dollars  was  returned  by 
the  jury  against  the  city,  and  a  judgment  was  subsequently 
entered  in  accordance  therewith.  At  the  close  of  the  plain- 
tiflfs  evidence  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintifiF  had  not  made  a  sufficient  case  for 
the  jury.  The  motion  was  denied,  and  the  defendant  ex- 
cepted, and  this  ruling  of  the  court  is  assigned  as  error. 

It  is  urged  on  behalf  of  the  appellant  that  the  motion  for 
nonsuit  should  have  been  granted  for  the  following  reasons: 

"1.  Nonliability  of  the  defendant;  2.  Failure  of  the  plain- 
tiff to  present  his  claim  and  demand  payment  thereof  before 
beginning  this  action;  3.  It  does  not  appear  that  the  defend- 
ant had  notice  of  the  defect  in  the  highway  complained  of; 
and  4.  That  it  appears  from  plaintiff's  case  that  he  was 
guilty  of  contributory  negligence." 

As  to  the  liability  of  the  city  of  Snohomish  for  injuries  *'' 
■ustained  by  individuals  by  reason  of  defective  streets,  it  may 
not  be  improper  here  to  observe  that  the  question  is  not  prop- 
erly raised  by  the  motion  for  a  nonsuit.  It  is  a  pure  question 
of  law,  and  such  questions  are  properly  raised  by  demurrer. 
But,  inasmuch  as  no  objection  is  made  to  its  consideration 
upon  the  motion,  we  will  consider  it  as  presented  and  dis- 
cussed in  the  able  briefs  of  counsel. 

It  is  urged  by  counsel  for  the  appellant  that  the  damages 
claimed  in  this  action  are  for  neglect  of  governmental  duty, 
and  for  that  reason,  as  well  as  for  the  further  reason  that 
there  is  no  express  statute  in  this  state  making  cities  of  the 
third  class  liable  for  damages  resulting  from  failure  to  keep 
their  streets  in  repair,  this  action  cannot  be  maintained.  It 
must  be  conceded  that  there  is  no  legislative  enactment  de- 
claring these  cities  liable  for  such  negligence  as  is  alleged  in 
the  complaint  in  this  action;  and  it  may  also  be  conceded 
that  the  appellant  city  cannot  legally  be  made  to  respond  in 
damages  for  negligence  in  the  discharge  of  purely  govern- 
mental duties.     But  it  does  not  necessarily  follow  from  these 
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propositions  that  the  city  is  exempt  from  liability  in  the 
present  case. 

In  the  first  place,  we  are  of  the  opinion  that  the  laying  out, 
Tepairing,  and  controlling  of  streets  by  a  chartered  municipal 
corporation  does  not  call  forth  the  exercise  of  strictly  govern- 
mental functions.  In  the  performance  of  such  duties,  how- 
ever imposed,  the  municipality  acts  primarily  for  the  benefit  of 
the  inhabitants  of  the  particular  locality.  In  preserving  the 
peace,  caring  for  the  poor,  preventing  the  destruction  of  prop- 
erty by  fire,  and  preserving  the  public  health,  it  assumes 
duties  which  are  said  to  be  in  their  nature  solely  govern- 
mental (Jones  on  Negligence  of  Municipal  Corporations,  c.  4), 
and  for  the  nonexercise,  *®  or  negligent  exercise,  of  which 
the  corporation  is  not  generally  liable  to  individual  citizens 
But  the  duty  to  keep  streets  in  repair  is  a  municipal  or  min- 
isterial duty,  for  a  breach  of  which  an  action  will  lie  in  favor 
of  a  party  injured  thereby:  Denver  v.  Dunsmore^  7  Col.  328. 

In  the  second  place,  we  think  that  where,  as  here,  a  city 
has  exclusive  control  and  management  of  its  streets,  with 
power  to  raise  money  for  their  construction  and  repair,  a  duty 
(when  not  expressly  imposed  by  charter)  arises  to  the  public 
from  the  character  of  the  powers  granted  to  keep  its  streets 
in  a  reasonably  safe  condition  for  use  in  the  ordinary  modes 
of  travel,  and  that  it  is  liable  to  respond  in  damages  to  those 
injured  by  a  neglect  to  perform  such  duty.  There  is  un- 
doubtedly a  want  of  harmony  among  the  decisions  of  the 
courts  upon  this  question,  but  we  believe  the  decided  weight 
of  authority,  as  well  as  sound  reason,  is  in  favor  of  the  view 
above  expressed:  Denver  v.  Du7ismore,  7  Col.  328;  Shearman 
and  Red  field  on  Negligence,  4th  ed.,  sec.  289;  2  Dillon  on 
Municipal  Corporations,  4th  ed.,  sec.  1017;  Elliott  on  Roads 
and  Streets,  446;  Jones  on  Negligence  of  Municipal  Corpora- 
tions, 88;  Cooley  on  Torts,  2d  ed.,  746;  Weightman  v.  Wash- 
ington, 1  Black,  39;  Barnes  v.  District  of  Columbia,  91  U.  S. 
540;  District  of  Columbia  v.  Woodbury,  136  U.  S.  450. 

But  this  question  is  not  a  new  one  in  this  state.  It  was 
before  the  territorial  supreme  court  in  Hutchinson  v.  Olympia^ 
a  Wash.  Ter.  314,  and  was  there  decided  adversely  to  the 
-contention  of  the  appellant,  and  was  referred  to  approvingly 
in  Morgan  v.  Morley,  1  Wash.  464. 

The  statute  provides  (Gen.  Stats.,  sec.  638)  that  "all  de- 
tnands  against  such  city  shall  be  presented  to  and  audited 
by  the  city  council,  in  accordance  with  *•  such  regulations 
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as  they  may  by  ordinance  prescribe;  and  upon  the  allowance 
of  any  such  demand,  the  mayor  shall  draw  a  warrant  upon 
the  treasurer  for  the  same,  which  warrant  shall  be  counter- 
signed by  the  clerk,  and  shall  specify  for  what  purpose  the 
same  is  drawn,  and  out  of  what  fund  it  is  to  be  paid." 

A  presentation  of  the  claim  sued  upon  to  the  city  council 
was  not  alleged  or  proved  in  this  instance,  but  we  think  it 
was  not  such  a  demand  as  was  contemplated  by  the  legis- 
lature in  enacting  the  section  of  the  statute  above  quoted. 
The  demands  there  spoken  of  are  those  arising  out  of  the 
ordinary  transactions  of  the  city,  and  which  may  be  exam- 
ined and  compared  with  the  vouchers  and  "audited,"  and 
not  those  resulting  from  violations  of  municipal  duties.  This 
construction  has  virtually  been  given  to  statutes  even  more 
mandatory  in  terms  than  ours  by  the  highest  courts  of  sev- 
eral of  the  states:  See  Kelley  v.  Madison,  43  Wis.  638;  28 
Am.  Rep.  576;  Bradley  v.  Eau  Claire,  56  Wis.  168;  Jung  v. 
Stevens  Point,  74  Wis.  547;  Lay  v.  Adrian,  75  Mich.  438; 
Warren  y.  Davis,  43  Ohio  St.  447;  Sheridan  v.  Salem,  14  Or. 
328;  Pomfrey  v.  Saratoga  Springs,  104  N.  Y.  459. 

We  readily  agree  with  the  learned  counsel  for  the  appellant 
in  the  assertion  that  the  city  cannot  be  held  guilty  of  negli- 
gence if  it  had  no  notice  of  the  existence  of  the  excavation  in 
question.  But  we  are  unable  to  say  that  no  notice  had  been 
shown  by  the  plaintiff  when  he  closed  his  case.  It  is  not 
necessary  in  such  cases  that  actual  notice  be  shown.  Con- 
structive nutice  is  sufficient.  If  this  dangerous  hole,  which, 
according  to  the  statement  in  appellant's  brief,  was  but  eleven 
feet  and  five  inches  from  the  north  line  of  First  street,  was  in 
existence  for  such  a  length  of  time  that  the  city  '•  author- 
ities, by  the  exercise  of  ordinary  vigilance,  would  have  dis- 
covered it  in  time  to  prevent  the  accident,  the  city  cannot 
escape  liability  for  want  of  notice.  Under  such  circumstances 
the  law  imputes  notice.  Failure  to  discover  and  remedy  a 
dangerous  defect  in  a  public  street,  within  a  reasonable  time, 
is  itself  negligence.  There  was  evidence  tending  to  prove 
tl)at  this  excavation  was  made  some  two  months  before  the 
respondent  fell  into  it,  and  that  the  mayor  of  the  city,  and 
at  least  one  of  the  members  of  the  council,  were  very  fre- 
quently in  close  proximity  to  it  before  the  accident  occurred. 
Whether  the  street  commissioner  ever  saw  it  or  not  is  not 
disclosed  by  the  evidence,  but  if  he  did  not  he  was  certainly 
remiss  in  the  discharge  of  his  official  duty.     We  think  the 
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court  committed  no  error  in  refusing  to  withdraw  the  ques- 
tion of  notice  from  the  consideration  of  the  jury.  Moreover, 
it  conclusively  appears,  from  the  evidence  adduced  by  the 
defendant,  that  the  city  council  gave  permission  to  Mr.  Otten 
to  remove  the  sidewalks  on  First  street  and  avenue  B,  and  to 
make  this  excavation  for  a  basement  of  a  building  which  he 
was  about  to  erect.  This  permit  must  have  been  given  as 
early  as  July,  1892,  for  it  appears  that  the  contract  for  exca- 
vating the  basement  was  let  during  that  month.  The  fact 
that  a  permit  was  granted  was  notice  to  the  authorities  that 
the  work  was  in  progress,  and  they  were  then  charged  with 
the  duty  of  seeing  that  it  was  properly  conducted:  District 
of  Columbia  v.  Woodbury,  136  U.  S.  450;  Cleveland  v.  St.  Paul^ 
18  Minn.  279.  See,  also,  Prentiss  v.  Boston,  112  Mass.  43; 
Deering  on  Negligence,  sec.  174. 

And  it  was  incumbent  upon  them  to  see  that  the  ex« 
cavation  was  so  guarded  as  to  protect  travelers  upon  the 
street  from  being  injured  by  it.  That  such  was  the  duty 
of  the  city  is  not  disputed,  but  it  is  earnestly  •*  insisted 
that  the  evidence  fails  to  establish  negligence  in  that  regard, 
for  the  reason  that  it  is  shown  that  the  excavation  was  always 
guarded  against  accidents,  and  that  the  barrier  which  was 
usually  kept  across  the  sidewalk  in  front  of  it  was  not  re- 
moved by  any  of  the  city  authorities,  or  with  their  knowledge 
or  consent,  and  was  in  its  usual  place  as  late  as  3  o'clock  in 
the  afternoon  of  the  day  on  which  the  respondent  was  injured. 
The  argument  is,  that  so  short  a  time  elapsed  between  the 
removal  of  the  safeguard  and  the  happening  of  the  accident 
that  constructive  notice  of  the  dangerous  condition  of  the 
sidewalk  at  the  time  of  the  accident  cannot  be  imputed  to 
the  city.  But  whether  want  of  notice  or  knowledge  of  the 
removal  would  exempt  the  city  from  liability,  under  the  cir- 
cumstances of  this  case,  depends  entirely  upon  whether  or 
not,  in  the  first  instance,  a  sufficient  protection  was  provided 
to  guard  travelers  upon  the  side\Yalk  against  accident.  It  is 
not  pretended  that  the  city  itself  ever  put  up  any  railing  or 
other  safeguard  around  this  excavation,  and,  for  aught  that 
appears  in  the  record,  it  never  even  required  the  person  at 
whose  instance  it  was  dug  to  do  so.  It  appears,  however, 
that  the  owner  of  the  adjoining  property,  or  those  who  erected 
the  building  thereon,  did  place  a  loose  plank  or  joist  across 
the  sidewalk  at  or  near  the  south  end  of  the  excavation.  The 
end  of  this  plank  next  to  the  building  and  excavation  rested 
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upon  a  lime  barrel,  and  the  other  end  was  supported  by  a 
board  which  was  fastened  to  a  post  near  the  outer  edge  of  the 
walk.  If  that  was  an  adequate  protection,  under  the  then 
existing  circumstances,  the  city  is  not  liable  for  any  injuries 
resulting  from  its  removal  by  some  unauthorized  person  and 
occurring  before  it  could,  by  the  exercise  of  reasonable  dili- 
gence, discover  its  displacement.  But  '*  whether  this  board, 
which  was  without  any  permanent  or  substantial  fastening 
whatever,  and  was  liable  to  be  thrown  down  at  any  moment 
by  the  mere  carelessness  or  thoughtlessness  of  persons  passing 
along  the  sidewalk,  was,  at  any  time,  a  sufficient  protection 
to  the  public,  was  a  question  for  the  jury  to  decide.  And 
they  decided  that  it  was  not,  and  we  tiiink  their  conclusion 
was  amply  justified  by  the  facts  before  them:  See  Jackson  v. 
Schmidt,  14  La.  Ann.  806,  and  District  of  Columbia  v.  Wood- 
bury, 136  U.  S.  450. 

Neither  do  we  think  that  the  court  erred  in  submitting  the 
question  of  contributory  negligence  on  the  part  of  the  plain- 
tiff to  the  jury.  The  evidence  discloses  that,  at  the  time  of 
the  accident,  there  were  a  couple  of  boards  extending  from 
the  side  of  the  building,  at  a  point  near  the  middle  of  the 
excavation,  diagonall}'  across  the  sidewalk  in  a  southwesterly 
direction,  constituting  what  the  witnesses  denominated  a 
"sheer  guard."  These  boards  were  nailed  to  a  post  at  their 
southwestern  extremity,  but  it  does  not  exactly  appear  how 
they  were  supported  at  the  end  next  to  the  building.  They 
were  about  two  and  one-half  feet  above  the  sidewalk.  This 
"sheer"  left  about  one-half  of  the  length  of  the  excavation 
entirely  unprotected.  The  respondent,  as  he  says,  did  not 
see  it  until  he  almost  got  against  it,  as  it  was  then  quite  dark. 
When  he  discovered  it  he  stepped  around  to  the  right  and 
fell  into  the  excavation,  which  he  did  not  see,  and  of  which 
he  had  no  knowledge.  He  knew  that  a  large  excavation  was 
dug  for  the  purpose  of  a  basement,  and  had  several  times 
seen  the  building  while  in  course  of  construction;  but  that 
was  the  extent  of  his  knowledge  of  the  situation.  Whether 
there  was  suflicient  light  upon  the  street  to  have  enabled  him 
to  see  where  he  '*  was  going,  was  a  controverted  question, 
but  it  is  conceded  that  the  area  way  itself  was  not  lighted  at 
all. 

The  appellant  claims  that  the  fact  that  the  respondent  did 
not  retrace  his  steps  and  leave  the  sidewalk  when  he  saw 
the  fence  before  him,  is  concluuive  evidence  of  negligence  oq 
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his  part.  But  we  do  not  think  so.  Whether  an  ordinarily 
prudent  and  cautious  man  would,  under  similar  circum- 
stances, have  turned  to  the  right  or  to  the  left,  was  a  question 
for  the  jury,  and  not  the  court,  to  determine. 

The  respondent  was  not  able  to  go  to  the  courthouse  at  the 
time  of  the  trial,  and  his  testimony  was  taken  at  his  resi- 
dence in  presence  of  the  judge,  jury,  and  counsel  for  the 
respective  parties;  and  the  appellant  now  claims  that  the 
proceeding  was  contrary  to  law,  and  that  the  judgment  ought 
to  be  reversed  on  account  thereof.  The  proceeding  was,  no 
doubt,  irregular,  but  it  does  not  appear  that  it  was  objected 
to  at  the  time,  nor  can  we  see  that  the  appellant  was  in  any- 
wise injured  or  prejudiced  thereby.  Error  without  injury  is 
not  a  sufficient  ground  of  reversal. 

It  is  objected  that  the  court  committed  error  in  giving  cer- 
tain instructions  to  the  jury,  and  also  in  refusing  to  give 
certain  instructions  requested  by  appellant.  The  instruc- 
tions given  are  voluminous,  and  a  careful  examination  of 
them  satisfies  us  that  the  law  governing  the  case  was  fairly 
presented  to  the  jury.  Taken  together,  they  are  as  favorable 
to  the  appellant  as  the  facts  and  the  law  would  warrant. 

The  appellant  also  claims  that  the  court  erred  in  permit- 
ting a  witness  to  give  his  opinion  as  to  whether  the  respond- 
ent was  badly  hurt  by  his  fall,  but  we  think  the  objection  is 
untenable.  And,  besides,  the  effect  of  the  accident  upon  the 
respondent  was  fully  shown  by  other  evidence,  to  which  no 
objection  was  interposed.  ■*  In  our  opinion,  appellant  was 
not  prejudiced  by  any  ruling  of  the  court  in  admitting  op 
excluding  testimony. 

Lastly,  it  is  contended  that  the  verdict  (thirteen  thousand 
six  hundred  and  twenty-five  dollars)  is  excessive,  and,  for 
that  reason,  should  be  set  aside  and  a  new  trial  ordered. 
The  code  (Code  Proc,  sec.  400)  provides  that  a  new  trial  may 
be  granted  for  excessive  damages,  appearing  to  have  been 
given  under  the  influence  of  passion  or  prejudice.  But,  in 
this  instance,  we  perceive  nothing  indicating  in  the  slightest 
degree  that  the  jury  were  influenced  by  any  improper  motive 
whatever  in  assessing  plaintifi"'s  damages.  Nor  are  we  able 
to  say  that  the  damages  awarded  are  more  than  a  just  com- 
pensation for  the  injuries  sustained  by  the  respondent.  That 
those  injuries  were  of  a  very  serious  character  will  appear 
from  the  following  clear  and  concise  statement  contained  in 
the  brief  of  counsel  for  the  appellant:  "  He  received  a  scalp 
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wound,  and  an  injury  to  the  small  of  the  back,  and  probably 
a  resultant  injury  to  the  kidneys.  The  lower  extremities  ar© 
partially  paralyzed,  and  it  is  only  by  the  use  of  crutches  he 
is  able  to  walk  about  the  house.  He  suffers  much  pain> 
Bleeps  but  little,  and  will  never  be  able  to  do  work  as  a  turner 
and  millwright,  or  any  other  kind  of  labor,  and  will  prob- 
ably not  live  longer  than  a  year.  Prior  to  this  injury  he  was 
A  healthy  man."  In  view  of  these  facts,  we  are  not  disposed 
to  disturb  the  verdict  on  the  ground  of  excessive  damages. 

We  find  no  substantial  error  in  the  record,  and  the  judg- 
ment is  therefore  affirmed. 

Dunbar  and  Scott,  JJ.,  concur. 

HoYT,  C.  J.,  dissents.        

In  the  Case  of  Saylor  v.  Montesano,  11  Wash.  328,  it  was  shown  that 
Mary  A.  Saylor  was  driving  up  to  the  sidewalk  of  one  of  the  principal 
streets  of  the  city  of  Montesano,  for  the  purpose  of  taking  a  person  into 
her  carriage,  and,  while  so  doing,  her  horse  stepped  upon  one  end  of  a  plank, 
which,  together  with  other  sticks  and  rubbish,  was  lying  in  the  street.  The 
plank  flew  up,  striking  and  penetrating  the  body  of  the  horse,  causing  it» 
death  some  time  thereafter.  The  plaintiff  presented  her  claim  for  damages 
to,  and  it  was  thereafter  rejected  by,  the  city  council,  and  she  then  sued 
the  city  for  the  value  of  the  horse  and  money  expended  in  attempting  to 
cure  it,  basing  the  action  on  the  negligence  of  the  city  in  permitting  the 
plank  causing  the  injury  to  be  and  remain  in  the  street.  After  a  demurrer 
to  the  complaint  had  been  overruled,  the  city  answered  by  way  of  general 
denial,  setting  up  affirmatively  that  the  street  in  question  was  in  safe  con- 
dition as  to  persons  exercising  reasonable  care,  that  such  plank  in  the  street 
did  not  constitute  a  defect,  nor  an  obstruction  therein,  and,  if  there,  was 
placed  there  without  the  notice,  authority,  or  knowledge  of  the  city,  and 
so  remained.  On  the  trial  there  was  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  appealed. 

It  was  sought  to  be  maintained  on  appeal  that  the  action  at  bar  could  not 
be  maintained,  and  that  the  demurrer  to  the  complaint  should  have  been 
sustained.     The  supreme  court,  in  passing  upon  this  question,  said: 

"This  question  was  presented  for  our  determination  in  the  recent  case  of 
Sutlony.  Snohomish  (ante,  p.  847),  and  we  there  came  to  a  conclusion  at  vari- 
ance with  the  position  here  attempted  to  be  maintained  by  the  appellant. 
In  the  decision  in  that  case  we  adhered  to  the  doctrine  announced  by  our 
territorial  supreme  court  in  Hutchinson  v,  Olympia,  2  Wash.  Ter.  314,  and 
by  the  supreme  court  of  the  United  States  in  Barnes  v.  District  of  Columbia, 
91  U.  S.  540,  and  in  other  cases — in  fact,  as  we  think,  by  the  majority  of 
yie  courts  of  the  states  outside  of  New  England — and  it  is  not  necessary  to 
Sere  reiterate  what  was  there  said. 

"Judge  Dillon,  after  an  exhaustive  review  of  the  authorities  upon  thi» 
jAject,  expresses  the  conclusion  reached  by  him  as  follows: 

"  'But  where  the  duty  to  repair  is  not  specifically  enjoined,  and  an  actioa 
for  the  damages  caused  by  defective  streets  is  not  expressly  given,  still,  botlx 
the  duty  and  the  liability,  if  there  be  nothing  in  the  charter  or  in  legislation 
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of  the  state  to  negative  the  inference,  have  often,  and  in  our  judgment 
properly,  been  deduced  from  the  intrinsic  nature  of  the  special  powers  con- 
ferred upon  the  corporation  to  open,  grade,  improve,  and  exclusively  con- 
trol public  streets  within  their  limits,  and  from  the  means  which,  by  taxation 
Rud  local  assessments,  or  both,  the  law  places  at  its  dispceal  to  euable  it  to 
discharge  this  duty':  2  Dillon  on  Municipal  Corporations,  sec.  1018. 

"The  motion  for  a  nonsuit  was,  in  our  judgment,  properly  denied.  The 
grounds  of  the  motion,  exclusive  of  those  which  were  included  in  the  de- 
murrer were:  1.  That  upon  the  pleadings  the  defendant  was  entitled  to 
recover;  aud  2.  That  the  plaintiff  failed  to  make  a  case  for  the  jury. 

"In  respect  to  the  first  proposition,  it  is  claimed  that  the  respondent  based 
her  cause  of  action  upon  the  alleged  negligent  act  of  the  street  commissioner 
in  putting  the  alleged  obstruction  in  the  street;  and  it  is  insisted  that  in  n* 
event  is  the  city  liable  for  the  negligence  of  such  officer. 

"  We  think,  however,  that  the  city  is  liable  for  the  negligent  acts  of  its 
street  commissioner  done  in  the  discharge  of  his  official  duties,  but,  whether 
it  is  or  not,  it  certainly  is  liable  for  its  own  neglect  of  duty.  An  examina- 
tion of  the  pleadings  discloses  that  the  respondent  not  only  alleged  that  the 
street  commissioner  placed  the  planks  or  sticks  in  the  street,  but  that  they 
were  negligently  allowed  to  remain  there  by  the  city  for  several  days  prior 
to  the  accident,  and  that  the  city  had,  or  should  have  bad,  notice  that  they 
were  in  the  street  at  the  time  of  the  accident.  We  cannot,  therefore,  say 
that  the  cause  of  action  was  based  upon  the  negligence  of  the  street  com- 
missioner any  more  than  it  was  upon  that  of  the  city  itself,  and  conse- 
quently we  are  unable  to  concede  that  the  city  should  recover  upon  th« 
pleadings. 

"In  regard  to  the  second  proposition,  we  are  of  the  opinion  that  the 
position  of  the  appellant  is  not  tenable.  Appellant  claims  that  it  was  not 
proved  that  the  city  had  notice,  either  actual  or  constructive,  but,  as  we 
construe  the  evidence,  it  proves  actual  notice.  Notice  to  the  street  com- 
missioner, upon  whom  was  imposed  the  duty  of  keeping  the  streets  in 
proper  condition,  was  notice  to  the  city.  Aud  the  street  commissioner 
himself  testifies  that,  two  or  three  days  before  the  accident  in  question 
occurred,  he  took  several  pieces  of  broken  planks  or  sticks  from  the  sewer 
under  the  sidewalk,  and  put  them  together  near  the  sidewalk  at  about  the 
place  where  the  plaintiff's  horse  was  injured.  It  is  true  he  said  he  did  not 
remember  the  particular  piece  which  caused  the  injury,  but  he  did  not  say 
that  it  was  not  one  of  those  he  took  from  the  sewer,  and  it  does  not  appear 
that  there  were  any  such  sticks  elsewhere  on  the  street  in  that  vicinity  at 
the  time  of  the  accident,  or  before.  He  further  testified  as  follows:  'It 
was  muddy.  I  was  waiting  for  better  weather  to  come,  as  I  did  not  always 
talce  them  away  unless  there  was  enough  to  pay  to  hire  a  team.  When  any 
trash  stopped  the  sewer  up,  I  generally  piled  it  up  beside  the  walk  until 
there  was  enough  at  different  places  to  pay.'  From  this  language  it  ap- 
pears that  the  street  commissioner  not  only  had  notice  that  this  '  trash ' 
was  in  the  street,  but  that  he  did  not  deem  it  proper  for  him  to  permit  it 
to  remain  there,  as  he  was  intending  to  remove  it  at  some  convenient  time, 
or  when  it  would  '  pay '  to  do  so.  That  the  public  had  a  right  to  have 
that  street  kept  at  all  times  in  a  reasonably  safe  condition  for  travel  in  the 
ordinary  modes,  regardless  of  the  convenience  or  inconvenience  of  the 
street  commissioner,  seems  to  have  been  entirely  forgotten  until  it  waa  too 
late  to  prevent  the  injury  complained  of. 


Jan.  1895.]  Sutton  v.  Snohomish.  857 

"It  is  also  claimed  that  the  evidence  shows  want  of  due  care  on  the  part  of 
the  respondent,  but  that  was  one  of  the  questions  presented  to,  and  deter* 
mined  by,  tlie  jury.  All  that  was  required  of  the  respondent  was  the  exer- 
cise of  ordinary  care,  and  the  fact  that,  while  driving  upon  the  street,  she 
failed  to  di&cover  these  sticks  until  her  horse  stepped  upon  them  would  not 
of  itself,  as  matter  of  law,  constitute  negligence.  The  city  had  improved 
the  street  and  left  it  open  to  the  public  throughout  its  entire  width.  It 
was  graveled  from  the  center  outward  for  the  greater  part  of  the  distance 
to  the  sidewalk,  and  was  comparatively  level,  and  its  surface  was  in  proper 
condition  for  usual  travel,  from  sidewalk  to  sidewalk.  Under  these  cir- 
cumstances it  was  the  duty  of  the  city  to  keep  the  whole  of  it  in  a  safe  con- 
dition for  passage:  Elliott  on  Roads  and  Streets,  455;  Jones  on  Negligence 
of  Municipal  Corporations,  147. 

"It  is  likewise  claimed  by  the  learned  counsel  for  the  appellant  that  this 
collection  of  broken  planks  and  sticks  did  not  constitute  a  defect  or  obstruc- 
tion in  the  street,  and  was  not  dangerous  to  travel,  as  it  was  lying  on  a  por. 
tion  of  the  street  not  usually  traveled,  and  which  it  was  not  the  duty  of  the 
city  to  keep  in  repair,  and  free  from  obstructions  and  defects.  That  this 
particular  portion  of  the  street  was  not  in  a  safe  condition  was  demonstrated 
by  what  actually  happened  thereon.  Respondent  not  only  had  a  right  to 
drive  over  any  portion  of  the  street,  but  a  right  to  expect  that  all  portions 
of  it  were  in  a  safe  condition  for  ordinary  use. 

"  Whether  a  particular  thing  constitutes  a  defect  or  obstruction,  or  is  dan- 
gerous to  travel,  does  not  depend  altogether  upon  its  size.  Small  objects, 
as  well  as  large  ones,  may  render  a  street  unsafe,  and  hence  cities  have  fre- 
quently been  held  liable  for  injuries  caused  by  loose  cobblestones.  In  Haz- 
ard  V.  Council  Bluffs,  87  Iowa,  51,  the  defendant  city  was  made  to  respond 
in  damages  for  injuries  to  a  horse,  caused  by  stepping  upon  a  brickbat 
which  was  in  a  pile  of  rubbish  on  the  street. 

"Ordinarily,  the  question  of  whether  a  street  is  in  proper  repair  and  safe 
for  ordinary  travel  is  a  question  of  fact,  to  be  determined  by  the  jury,  and, 
when  so  determined,  their  finding  will  not  be  disturbed,  unless  absolutely 
unsupported  by  the  evidence." 

Municipal  Corporations— Liabilitt  for  Defective  Streets. —A  city, 
bound  by  its  charter  to  keep  its  streets  in  repair,  is  liable  for  an  injury  occa- 
sioned by  its  neglect  to  do  so:  Brie  v.  Schioingle,  22  Pa.  St.  384;  60  Am. 
Dec.  87,  and  note;  O'Neill  v.  New  Orleans,  30  La.  Ann.  220;  31  Am.  Rep. 
221;  Farquar  v.  Roseburg,  18  Or.  271;  17  Am.  St.  Rep.  732,  and  extended 
note;  Maua  v.  Springfield,  101  Mo.  613;  20  Am.  St.  Rep.  634.  It  is  the 
duty  of  a  city  to  keep  its  streets  in  such  condition  that  persons  using  them 
properly  and  prudently  can  do  so  without  injury  to  themselves:  Town  of 
Knightstovm  v.  Musgrove,  116  Ind.  121;  9  Am.  St.  Rep.  827,  and  note;  City 
of  Anderson  v.  £08^,  117  Ind.  126;  10  Am.  St.  Rep.  35,  and  note.  See,  also, 
the  notes  to  Wlutfield  v.  Meridian,  14  Am.  St.  Rep.  598;  Welter  v.  St.  Paul, 
12  Am.  St.  Rep.  753;  Fort  Worth  v.  Crawford,  15  Am.  St.  Rep.  847,  and 
Petteiigill  v.  Tankers,  15  Am.  St.  Rep.  446. 

Municipal  Corporations— Defects  in  Streets — Notice. — A  municipal 
corporation  must  be  deemed  to  have  knowledge  of  the  dangerous  condition 
of  a  street,  when  it  had  been  in  such  condition  two  months  before  an  acci- 
dent: Pettengill  v.  Yonkers,  116  N.  Y.  558;  15  Am.  St.  Rep.  442,  and  not«; 
to  the  same  effect  see  Whitfield  v.  Meridian,  66  Miss.  570;  14  Am.  St.  Rep. 
596,  and  note  with  the  cases  collected. 
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Municipal  Corporations  —  Excavations  in  Streets— Liability  fob 
Injurt  Caused  bt. — A  municipal  corporation  is  liable  to  a  person  who, 
without  fault,  falls  into  an  excavation  made  in  a  public  street  by  a  con- 
tractor with  the  city,  who  has  neglected  to  provide  proper  guards  and 
lights  for  the  protection  of  persons  passing  the  place:  Utorrs  v.  Utka,  17 
N.  Y.  104;  72  Am.  Dec.  437,  and  note;  Lloyd  v.  Mayor,  5  N.  Y.  369;  55 
Am.  Dec.  347,  and  note;  Oliver  v.  Worcester,  102  Mass.  489;  3  Am.  Rep. 
485;  contra,  James  v.  San  Francisco,  6  Cal.  528;  65  Am.  Dec.  526,  and  note; 
City  of  Erie  v.  Caulkins.  85  Pa.  St.  247;  27  Am.  Rep.  642,  and  extended 
note.  A  city  leaving  unguarded  at  night,  without  danger  signals,  an  exca* 
vation  extending  upon  or  near  a  crosswalk,  is  guilty  of  gross  negligence: 
City  of  Olathe  v.  Mizee,  48  Kan.  435;  30  Am.  St.  Rep.  308,  and  note.  See, 
also,  the  notes  to  Creed  v.  Hartmann,  86  Am.  Dec.  347,  and  Sparhawk  v. 
CUy  of  Salem,  79  Am.  Dec.  702. 

Witnesses  —  Admissibility  of  Opinions  op  Nonexperts. —  One  who 
was  in  attendance  on  an  injured  person  and  saw  his  apparent  condition 
may,  although  not  an  expert,  give  testimony  as  to  the  extent  of  the  injured 
person's  suffering:  Extended  note  to  Alabama  etc.  S.  B.  Oo,  T.  Frazier,  30 
Am.  St  Rep.  38. 

Damages— Excessive  Verdict— Setting  Aside. — When  a  verdict  for 
damages  is  for  so  large  an  amount  that  it  can  be  reasonably  accounted  for 
as  the  result  of  an  improper  sympathy  or  unreasonable  prejudice,  it  will 
be  set  aside  as  excessive:  Louisville  etc.  R.  R.  Co.  v.  Minogue,  90  Ky.  369; 
29  Am.  St.  Rep.  378,  and  note;  Western  Union  Tel  Co.  v.  Houghton,  82 
Tex.  661;  27  Am.  St.  Rep.  918. 
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(11  Washington,  47.] 

Vm»dor  and  Vendee  —  Contract  for  Sale  of  Land  —  Rescission. — A 
complaint  by  a  vendee  simply  alleging  that  the  vendor  was  not  seised 
in  fee  or  possessed  of  the  right  to  sell  and  convey  the  land  in  dispute, 
does  not  state  a  sufficient  defect  of  title  to  enable  the  vendee  to  sus- 
tain an  action  to  rescind  the  contract  of  conveyance  on  the  ground  of 
failure  of  title. 

Vendor  and  Vendee  —  Executed  Contract  for  Sale  of  Land— Res- 
cission—Failure  OF  Title. — If  a  contract  for  the  sale  of  land  has 
been  executed,  a  court  of  equity  has  no  jurisdiction  to  rescind  it  on 
the  ground  of  a  defect  in  or  failure  of  title  to  part  of  the  land,  in  the 
absence  of  fraud  or  material  misrepresentation  or  concealment  on  the 
part  of  the  vendor. 

A.  H.  Kenyan  and  Jones,  Voorhees  &  Stephens,  for  the  ap- 
pellants. 

W.  A.  Huneke,  for  the  respondents. 

*®  Gordon,  J.  The  complaint  in  this  action  shows  in 
substance:  1.  That  on  November  17,  1890,  the  respondents 
Bold  to  appellant  Ka*e  Decker  two  adjoining  tracts  of  land 
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in  Spokane  for  five  thousand  five  hundred  dollars,  giving 
their  deed,  containing  a  covenant,  that  they  were  owners  in 
fee,  and  with  covenants  of  general  warranty,  and  receiving 
from  appellant  Kate  Decker  part  payment  of  the  purchase 
price  in  cash,  and  appellant's  mortgage  on  said  land  to  secure 
the  remainder;  2.  That  thereafter  appellants  made  payments 
on  said  remainder,  the  last  one  on  December  18,  1891,  and 
that  they  paid  the  taxes  on  said  land  regularly  for  three 
years;  3.  That  the  respondents  were  not  "seised  in  fee  or 
possessed  of  the  right  to  sell  and  convey  the  last-described 
portion  of  said  property  [being  a  strip  lying  at  the  north 
end  of  the  entire  premioes]  in  manner  and  form  as  afore- 
said"; 4.  That  the  remainder  of  the  premises  without  the 
strip  was  useless  for  appellants'  purposes;  5.  That  prior  to 
bringing  suit,  appellants  tendered  deed  of  said  land  to  re- 
spondents, which  would  have  placed  them  in  statu  quo,  and 
demanded  back  the  purchase  money  paid;  all  of  which  was 
refused  by  the  respondents. 

Appellants  ask  for  a  rescission  of  the  sale,  for  the  return 
of  the  purchase  money  paid,  and  for  a  vendee's  *®  lien  on 
said  land  to  secure  said  purchase  money.  The  complaint  is 
very  voluminous,  and  to  set  it  out  in  full  would  occupy  too 
much  space.  The  foregoing  statement  is  sufficient,  however, 
to  give  a  proper  understanding  of  it.  Respondents  inter- 
posed a  general  demurrer,  which  was  sustained  by  the  lower 
court,  and  appellants  electing  to  stand  on  their  complaint, 
judgment  of  dismissal  was  entered,  and  from  such  order  and 
judgment  this  appeal  is  prosecuted. 

Appellants,  for  a  reversal  of  the  judgment,  rely  upon  the 
cases  of  Sears  v.  Stinsoyi,  3  Wash.  615,  and  Moody  v.  Spokane 
etc.  Street  By.  Co.,  5  Wash.  699. 

In  Sears  v.  Stinson,  3  Wash.  615,  the  land  was  sold,  and 
a  deed  with  full  covenants  given.  The  purchaser  paid  the 
purchase  price,  and  the  title  failed  to  a  strip.  The  purchaser 
in  that  case  brought  his  action  for  damages  on  the  breach  of 
the  covenant  for  seisin,  strictly  an  action  at  law;  while  in  the 
case  at  bar  the  appellants  brought  this  action  to  rescind  the 
sale,  purely  an  action  in  equity.  In  Sears  v.  Stinsori,  3  Wash. 
615,  the  question  for  determination  was  whether  an  action  for 
damages  was  the  proper  action,  while,  in  the  case  at  bar,  the 
question  is  whether  equity  will  rescind  on  the  facts  stated. 

This  court,  in  the  Sears  case,  held  that  an  action  at  i^aw  for 
damages  on  the  breach  of  covenant  waa  properly  maintain- 
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able,  and  was  not  called  upon  to  decide  any  other  question 
in  the  case;  and  the  language  of  the  court:  '*  There  is  no 
doubt  but  that  the  plaintiff  would  be  entitled  to  the  equitable 
relief  of  a  rescission  of  the  contract,  if  he  desire  it,"  found  on 
page  616,  was  merely  an  unguarded  expression  not  at  all 
necessary  to  the  decision  of  the  case,  and  mere  obiter  dictum. 
The  court,  moreover,  on  page  617,  states  forcibly  the  doctrine 
upon  which  the  case  was  decided,  viz.: 

*®  "  But  in  this  case  the  contract,  so  far  as  it  can  be  en- 
forced, is  already  performed,  and  there  is  nothing  to  give  a 
court  of  equity  jurisdiction.  Damages  for  the  balance  is  all 
that  is  left." 

The  case  of  Moody  v.  Spokane  etc.  Street  Ry.  Co.,  5  Wash.  699, 
is  also  wholly  inapplicable  to  the  case  at  bar,  both  upon  the 
facts  and  the  principle  involved.  In  that  case  the  respond- 
ent brought  suit  upon  a  contract  which  he  himself  had  not 
performed.     The  court  said: 

"  If  the  respondent  had  not  performed  his  part  of  the  con- 
tract ....  he  could  not  commence  this  action.  On  the 
other  hand,  the  appellant  would  have  the  right  to  rescind  the 
contract." 

The  opinion  in  that  case  further  proceeds  as  follows:  "It 
is  not  the  ordinary  case  of  a  breach  of  a  covenant  in  a  deed, 
where  the  remedy  would  be  a  suit  on  the  warranty,  but  the 
respective  contracts  here  are  dependent  upon  each  other." 

We  are  entirely  satisfied  with  the  result  reached  by  this 
court  in  each  of  those  cases,  but  are  unable  to  conclude  that 
either  of  them  is  authority  in  support  of  appellant's  conten- 
tion here. 

The  sole  allegation  of  defect  or  failure  of  title  is  alleged  in 
the  complaint,  paragraph  9,  to  be  that  "  they  [the  grantors] 
were  not  seised  in  fee,  or  possessed  of  the  right  to  sell  and 
convey  the  last  described  portion  of  said  property,  in  manner 
and  form  as  aforesaid."  This  is,  at  most,  equivalent  merely 
to  a  statement  that  their  interest  in  the  granted  premises  was 
less  than  a  fee  simple  estate,  and  cannot  be  held  to  be  equiva- 
lent to  an  allegation  that  they  had  no  estate  or  interest  in  the 
premises.  We  think  this  is  wholly  insufficient  to  constitute 
good  pleading  at  law  or  in  equity.  There  are  two  descrip- 
tions in  the  deed.  As  to  one  tract,  no  question  of  title  is 
raised;  as  to  the  other,  it  is,  in  effect,  **  said  that  the  grant- 
ors had  not  a  fee  simple  estate,  and,  without  stating  how  far 
their  actual  estate  or  interest  falls  short,  and  without  any 
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statement  as  to  the  true  condition  of  the  title,  from  which 
relief  could  be  afforded  at  law  or  in  equity,  appellants,  after  a 
lapse  of  nearly  four  years,  ask  a  court  of  equity  to  rescind 
the  contract. 

"  It  is  a  dangerous  and  delicate  operation  for  a  court  to 
pass  upon  a  title  which  nobody  is  asserting  and  no  one  dis- 
puting": Key  V.  Jennings,  66  Mo.  356. 

For  this  reason  alone,  if  no  other  existed,  we  would  be 
disposed  to  affirm  the  judgment. 

Assuming  the  fact  to  be,  however,  that  title  to  one  of  the 
tracts  conveyed  has  wholly  failed,  and  that  it  was  the  de- 
sign of  the  pleader  to  so  allege,  a  very  interesting  question 
is  presented,  concerning  which  Chief  Justice  Sharkey,  in  Par- 
ham  V.  Randolph,  4  How.  (Miss.)  435,  35  Am.  Dec.  403,  says: 
"  The  extent  to  which  courts  of  chancery  will  go  in  giving 
relief  to  the  vendee  of  land  by  preventing  the  collection  of 
the  purchase  money,  and  rescinding  the  contract,  is  a  ques- 
tion which  is  much  embarrassed  by  conflicting  adjudications. 
It  has  been  often  litigated,  but  the  numerous  decisions  seem 
to  have  increased  rather  than  diminished  the  doubts." 

Appellants,  by  their  complaint,  invoke  the  equity  powers 
of  the  court  to  procure  a  rescission.  Respondents  concede 
that  appellants  have  a  right  of  action,  but  insist  that  it  must 
be  at  law  for  damages.  Here  let  us  remark  that  a  court  of 
equity  is  not  an  appropriate  tribunal  for  the  trial  of  title  to 
land.  As  is  said  by  Chancellor  Kent  in  Abbott  v.  Allen,  2 
Johns.  Ch.  519,  7  Am.  Dec.  554: 

"  This  court  may,  perhaps,  try  title  to  land  when  it  arises 
incidentally;  but  it  is  understood  not  to  be  within  its  prov- 
ince, when  the  case  depends  upon  a  simple  legal  title,  and 
is  brought  up  directly  by  the  bill.  The  **  power  is  only  to 
be  exercised  in  difficult  and  complicated  cases,  affording 
peculiar  grounds  for  equitable  interference The  plain- 
tiff has  the  means  of  bringing  the  legal  title  to  a  test,  when- 
ever he  pleases,  by  an  action  at  law  on  his  covenant  of 
seisin." 

The  complaint  in  this  action  nowhere  alleges  any  fraud, 
concealment,  or  misrepresentation  on  the  part  of  the  respond- 
ents concerning  the  title  to  the  premises  conveyed,  unless 
fraud  is  to  be  inferred  from  their  covenant  of  ownership, 
coupled  with  failure  of  title  to  a  portion  of  the  premises  con- 
veyed. It  is  nowhere  charged  that  they  had  knowledge  of 
any  fact  affecting  the  title  which  was  concealed  from  appel- 
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lants,  nor  is  it  asserted  that  the  respondents  are  either  in- 
solvent or  nonresidents  of  this  state.  It  concedes  that  at  all 
times  since  the  deed  was  given,  the  appellants  have  been  in 
possession  of  the  premises,  and  have  paid  taxes  thereon  for 
years,  and  neither  alleges  eviction  nor  that  they  are  threat- 
ened with  suit  on  the  part  of  any  one  holding  or  claiming  an 
older  or  superior  title  thereto.  And  if,  as  has  been  some- 
times asserted,  a  covenant  in  a  deed  that  the  grantor  is  the 
"owner  in  fee"  differs  from  the  covenants  of  quiet  possession, 
warranty  of  title  and  the  like,  and  that  a  breach  occurs  at 
once  if  ownership  in  fee  does  not  in  fact  exist,  and  that  the 
vendee  is  not  required  to  await  eviction  before  maintaining 
his  action,  we  are  nevertheless  unable  to  conclude  that  equity 
has  any  jurisdiction  to  afford  the  relief  here  prayed.  It  is 
fundamental  that  equity  will  not  interfere  where  the  law 
affords  a  plain,  adequate,  and  complete  remedy. 

"The  remedy  must  be  plain,  for  if  it  be  doubtful  and  ob- 
scure at  law,  equity  will  assert  a  jurisdiction.  It  must  be 
adequate,  for  if  it  falls  short  of  what  the  party  is  entitled  to, 
that  founds  a  jurisdiction  in  *'  equity.  And  it  must  be 
complete,  that  is,  it  must  attain  its  full  end  at  law.  It  must 
reach  the  whole  mischief,  and  secure  the  whole  right  of  the 
party":  Mitford's  Chancery  Pleading,  6th  Am.  ed.,  2,  note. 

"  Covenants  for  title,  like  all  other  covenants,  are,  of  course, 

mere  contracts For  a  breach  of  contract,  the  common 

law  provided  a  single  remedy,  a  recompense  in  damages": 
Rawle  on  Covenants  for  Title,  sec.  354. 

Here  is  a  contract  which  has  been  fully  executed;  nothing 
remains  to  be  performed;  the  consideration  has  been  paid, 
the  conveyance  executed,  and  full  covenants  have  been  given 
and  accepted.  There  is  no  suggestion  of  insolvency  or  non- 
residency,  or  that  the  plaintiff's  remedy  at  law  would  not  be 
adequate.  Hence,  we  do  not  find  any  good  reason  for  inter- 
ference by  a  court  of  equity. 

It  seems  to  us  that  much  of  the  apparent  conflict  that  is 
found  in  the  adjudicated  cases  on  this  subject  is  due  to  a 
failure  to  observe  the  distinction  which  obtains  between  the 
rules  applicable  to  a  contract  still  executory  and  one  actually 
executed. 

"  The  distinctions  between  the  rules  which  govern  the  rela- 
tion of  vendor  and  purchaser  before  and  after  the  execution 
of  the  deed — while  the  contract  is  still  executory,  and  after 
it  is  executed — are  broad  and  familiar.     Although  the  gen- 
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eral  principles  of  the  contract  of  sale  of  real  estate,  both  ia 
this  country  and  in  England,  exact  less  of  a  vendor  than  the 
rules  of  the  civil  law  demand,  yet,  while  the  contract  is  still 
executory,  they  recognize  and  enforce  the  right  of  the  pur- 
chaser to  a  title  clear  of  defects  and  encumbrances,  and  this 
right  does  not  depend  upon  the  terms  of  the  contract,  but  is 
given  by  the  law;  and  is  not,  except  in  particular  cases,  af- 
fected by  the  nature  and  extent  of  the  covenants  for  title 
which  the  purchaser  is  to  receive":  Rawle  on  Covenants  for 
Title,  sec.  319. 

**  "  Generally  speaking,  a  purchaser  after  a  conveyance 
has  no  remedy,  except  upon  the  covenants  he  has  obtained, 
although  evicted  for  wanted  of  title;  and  however  fatal  the 
defect  of  title  may  be,  if  there  is  no  fraudulent  concealment 
on  the  part  of  the  seller,  the  purchaser's  only  remedy  is 
under  the  covenants":  1  Sugden  on  Vendors,  383;  Rawlins  v. 
Timberlake,  6  T.  B.  Mon.  225;  James  v.  McKernon,  6  Johns. 
543;  Bumpus  v.  Plainer^  1  Johns.  Ch.  213. 

And  Lord  Campbell,  in  Wilde  v.  Gibson,  1  Clark  &  F., 
N.  S.,  605,  says  of  this  distinction:  "If  there  be,  in  any  way 
whatever,  misrepresentation  or  concealment,  which  is  mate- 
rial to  the  purchaser,  a  court  of  equity  will  not  compel  him 
to  complete  the  purchase;  but  where  the  conveyance  has  been 
executed,  I  apprehend  that  a  court  of  equity  will  set  aside 
the  conveyance  only  on  the  ground  of  actual  fraud." 

In  Thompson  v.  Jackson,  3  Rand.  504,  15  Am.  Dec.  721, 
Justice  Carr  says:  "Executory  contracts  for  real  property, 
and  some  other  subjects,  offer  to  the  party  the  alternative  of 
either  suing  at  law  for  damages,  or  asking  the  aid  of  equity 
to  obtain  the  specific  thing Very  different  is  the  ques- 
tion where  a  party  asks  the  court  to  rescind  a  contract,  es- 
pecially an  executed  contract.  In  the  first  case,  the  court 
merely  decides  which  of  two  remedies  a  party  shall  pursue. 
In  the  second,  it  annihilates  a  solemn  contract,  rendered  still 
more  imposing  by  the  fact  that  the  parties  have  carried  it 

into  execution The  vendor  has  parted  with  the  title 

and  possession  of  his  land,  and  has  taken  his  money,  bonds, 
or  other  equivalent.  The  vendee  has  entered  into  possession, 
....  and,  for  security  of  his  title,  has  taken  a  deed  with  such 
covenants  and  warranty  as  his  contract  called  for.  To  undo 
all  this  is  a  strong-handed  measure,  and  none  but  a  clear 
and  strong  case  will  justify  it.  Accordingly,  we  find  it  laid 
down  in  all  the  equity  books  that  the  court  is  in  the  **  daily 
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habit  of  refusing  the  specific  execution  of  contracts;  which, 

at  the  same  time,  it  just  as  promptly  refuses  to  rescind 

When  the  application  is  to  rescind  an  executed  contract  for 
land,  the  English  books  lay  it  down  as  a  general  rule  (ad- 
mitting of  but  few  exceptions),  that  to  justify  such  decree, 
fraud  must  appear;  and  this  fraud  must  be  distinctly  put  in 
issue  by  the  jjleadings.  If  the  charge  be  a  mere  failure  of 
consideration,  arising  from  the  sale  of  the  defective  legal  title, 
unraingled  with  fraud  or  mala  fides  of  any  kind,  it  is  gener- 
ally laid  down  that  the  vendee  will  be  left  to  the  covenants 
and  warranty  in  his  deed." 

"Where  a  contract  for  the  sale  of  land  has  been  executed 
by  the  giving  of  a  conveyance,  the  court  of  chancery  will  not 
rescind  the  contract  upon  the  ground  of  a  mere  defect  of  title, 
where  there  has  been  no  fraud  on  the  part  of  the  vendor,  but 
will  leave  the  purchaser  to  his  remedy  upon  the  covenants  in 
his  deed":  Woodruff  v.  Bunce,  9  Paige,  443;  38  Am.  Dec.  559, 

In  Denston  v.  Morris,  2  Edw.  Ch.  37,  it  is  said:  "  It  is  a 
well-settled  rule  of  this  court,  that  a  grantee  to  whom  posses- 
sion has  been  delivered,  under  covenants  of  title  and  warranty, 
can  have  no  relief  in  equity  against  his  grantor  for  a  return  of 
the  purchase  money  or  security  on  account  of  defect  or  fail- 
ure of  title;  because  he  has  taken  care  to  secure  himself  by 
covenants,  and,  if  evicted,  can  have  an  adequate  remedy  at 
law But,  if  fraud  is  shown,  either  in  making  the  con- 
tract of  sale  or  in  executing  it,  and  whether  there  be  cove- 
nants inserted  in  the  deed  to  secure  the  title  or  not,  the 
purchaser,  in  case  of  eviction  or  disturbance  of  his  possession, 
or  whenever  it  is  ascertained  that  the  title  is  defective,  may 
come  into  this  court  to  be  relieved  from  his  purchase,  or  to 
obtain  indemnity  against  the  consequences  of  the  fraud. 
Imposition  and  fraud  upon  the  purchaser,  by  any  willful 
misrepresentation  or  concealment,  take  the  case  out  of  the 
general  rule,  and  entitle  him  to  be  redressed  in  equity,  ia 
addition  to  and  beyond  the  covenants  in  the  deed." 

**  And  in  Wiley  v.  Fitzpatrick,  3  J.  J.  Marsh,  582,  it  is 
said:  "The  remedy  which  a  court  of  law  can  afford  in  such 
cases,  unless  some  extraneous  circumstances  intervene  to  pre- 
vent it,  is  fully  adequate  to  all  the  demands  of  justice;  and 
that  is  a  suflBcient  reason  why  a  court  of  chancery  will  not 
interpose.  A  purchaser  of  land  who  has  paid  part  of  the 
purchase  money,  and  given  a  bond  and  mortgage  for  the  res- 
idue, and  is  in  undisturbed  possession,  will  not  be  relieved 
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Egainst  the  payment  of  the  bond,  or  proceedings  on  the  mort- 
gage, on  the  mere  ground  of  a  defect  of  title,  there  being  no 
allegation  of  fraud  in  the  sale,  nor  any  eviction;  but  must 
seek  his  remedy  at  law  upon  the  covenants  in  his  deed.  If 
the  purchaser  was  imposed  on  by  any  intentional  misrepre- 
sentation or  concealment,  he  may  have  redress  [in  equity]  in 
addition  to  and  beyond  his  covenants":  Abbott  v.  Allen^  2 
Johns.  Ch.  519;  7  Am.  Dec.  554. 

"  It  is  requisite  that  the  charge  of  fraud  should  be  made  a 
distinct  ground  of  allegation  by  the  party  in  pleading,  other- 
wise it  is  not  to  be  deemed  an  issue,  and  cannot  affect  the 
contract  in  question":  Gouverneur  v.  Elmendorf,  5  Johns. 
Ch.  79. 

In  that  case  Chancellor  Kent  says:  "A  vendor,  selling  in 
good  faith,  is  not  responsible  for  the  goodness  of  his  title 
beyond  the  extent  of  the  covenants  in  his  deed." 

In  Fatton  v.  Taylor,  7  How.  159,  the  supreme  court  of  the 
United  States,  speaking  through  Mr.  Justice  Nelson,  say: 
"A  purchaser,  in  the  undisturbed  possession  of  the  land,  will 
not  be  relieved  against  the  payment  of  the  purchase  money 
on  the  mere  ground  of  defect  of  title,  there  being  no  fraud  or 
misrepresentation;  and  that,  in  such  a  case,  he  must  seek  his 
remedy  at  law  on  the  covenants  in  his  deed." 

^"^  In  Simpson  v.  Hawkins,  1  Dana,  303,  it  is  said  that: 
*'A  contract  for  the  sale  of  land,  unaffected  by  fraud,  cannot 
be  rescinded  in  chancery  after  it  has  been  carried  into  eflfect 

by  a  conveyance If  the  grantee  in  possession  loses 

part  of  the  land,  he  may  recover,  on  the  warranty,  damages 
commensurate  with  the  loss;  but  it  is  not  cause  for  rescind- 
ing the  whole  contract I  regard  it  (says  Judge  Under- 
wood in  that  case)  as  immaterial  whether  the  vendors  had 
any  title  at  all.  If  they  conveyed  with  warranty,  and  put 
the  vendee  in  possession,  I  hold  that  there  can  be  no  rescis- 
■ion  of  the  contract  where  there  has  been  no  fraud,  no  evic- 
tion, and  no  assertion  of  an  adverse  claim."  This  case  is 
cited  approvingly  by  the  supreme  court  of  the  United  States 
in  Patton  v.  Taylor,  7  How.  159. 

"Where  a  conveyance  of  land  has  been  made  by  a  deed 
executed  with  covenants  of  warranty,  and  a  note  has  been 
received  in  consideration  of  the  conveyance,  a  partial  failure 
of  title  will  not  constitute  a  defense  to  the  note,  but  the  rem- 
edy of  the  party  must  be  by  suit  on  the  covenants  of  his 
deed":  Chase  v.  Weston,  12  N.  H.  413. 
AM.  BT.  KBP.,  Vol,  XLVIIL— 66 
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In  Knapp  v.  Lee,  3  Pick.  452,  it  is  said  to  be  in  dispute  in 
Massachusetts,  whether  a  total  failure  of  covenants  of  war- 
ranty of  land  would  constitute  a  defense  to  a  note,  but  no 
doubt  exists  that  a  partial  failure  of  title  is  not  permissible  as 
a  defense.  In  Maine  it  has  been  held  that  the  total  failure 
of  title  constitutes  no  defense  to  a  note  given  for  consideration 
money:  Lloyd  v.  Jewell,  1  Greenl.  352;  10  Am.  Dec.  73;  Jen^ 
nes8  V.  Parker,  24  Me.  289. 

In  the  case  of  English  v.  Thomasson,  82  Ky.  281,  the  court 
say:  "It  has  been  repeatedly  held  by  this  court  that,  in  the 
absence  of  fraud,  or  insolvency,  or  nonresidency  of  the  ven- 
dor, that  a  vendee  in  the  peaceable  possession  of  the  granted 
premises  by  virtue  of  a  conveyance  containing  ***  a  covenant 
of  general  warranty  is  not  entitled  to  a  rescission  of  the  con- 
tract when  sued  for  the  purchase  money,  although  the  vendor 
may,  at  the  time  of  the  sale,  have  represented  his  title  as  per- 
fect, when,  in  fact,  it  was  not;  and  that  in  such  a  case  the 
vendee  must  pay  the  money,  and  rely  upon  the  covenant  of 

warranty  in  case  of  an  eviction A  mere  mistake,  or 

error  of  opinion,  as  to  the  validity  of  his  title  would  not  con- 
stitute a  fraud.  The  warranty,  which  the  appellant  chose  to 
accept,  was  designed  to  protect  him  against  such  a  misrepre- 
sentation, and  is  efiFective  for  that  purpose;  and  he  must 
await  an  eviction,  if  it  ever  occur,  and  then  look  to  his  rem- 
edy at  law  upon  the  covenant  in  his  deed." 

We  have  already  suggested  in  this  opinion  that  a  covenant 
on  the  part  of  a  grantor  that  he  is  the  "owner  in  fee"  of  prem- 
ises conveyed,  when,  in  fact,  his  title  fails  or  is  defective,  might 
give  an  immediate  right  of  action  to  his  grantee,  and,  unlike 
covenants  of  quiet  possession,  warranty  of  title,  and  the  like, 
the  grantee  would  not  be  obliged  to  await  eviction,  but  for  a 
breach  in  either  case,  in  the  absence  of  strong  equitable  con- 
siderations not  disclosed  by  the  bill  in  this  case,  we  hold  that 
his  remedy  is  at  law  for  the  damages  sustained. 

In  Edwards  v.  McLeay,  10  Coop.  308,  2  Swanst.  287,  the  bill 
charged,  and  the  court  found  the  fact  to  be,  that  the  vendor 
knew  and  concealed  a  fact  material  to  the  validity  of  his  title, 
and  that  the  defect  could  not  have  been  ascertained  from  the 
abstract.  A  rescission  was  decreed,  the  learned  master  of  the 
rolls  holding  that  if  the  vendor  knows  and  conceals  a  fact  ma- 
terial to  the  validity  of  his  title,  of  which  fact  the  vendee  is 
ignorant,  relief  (in  equity)  is  to  be  afforded  to  the  purchaser. 
This  case  has  been  often  cited  in  support  of  a  view  of  the  law 
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contrary  to  that  we  have  taken,  but  it  will  be  observed  that  the 
facts  there  charged  and  **  found  differ  very  materially  from 
those  alleged  in  this  bill.  It  was  there  asserted  that  the  ven- 
dor knew  at  the  time  of  the  sale  that  a  large  portion  of  the 
granted  premises  was  claimed  by  the  parish  as  a  public  com- 
mon. This  fact  he  concealed  from  the  purchaser,  and  the 
abstract  did  not  disclose  it.  The  court  granted  a  rescission, 
holding  that  the  vendor's  silence  concerning  it,  when  he  knew 
of  the  assertion  of  such  adverse  claim,  constituted  such  fraud 
as  warranted  the  interposition  of  equity.  And  Lord  Eldon, 
in  affirming  the  judgment  of  the  master  of  the  rolls,  upon 
appeal,  said: 

"  That  if  one  party  makes  a  representation  which  he  knows 
to  be  false,  but  the  falsehood  of  which  the  other  party  has  no 
means  of  knowing,  this  court  will  rescind  the  contract": 
Edwards  v.  McLeay,  2  Swanst.  302. 

It  will  be  observed  that  the  chancellor,  in  affirming,  placed 
it  upon  the  assumption  that  the  seller  knew  the  representation 
to  be  false. 

There  are  cases  wherein  the  jurisdiction  of  equity  has  been 
asserted  upon  facts  similar  to  those  alleged  in  the  complaint 
in  this  case.  Among  the  leading  cases  so  holding  is  Parham 
V.  Randolph^  4  How.  (Miss.)  435,  35  Am.  Dec.  403,  in  which 
the  learned  chief  justice  of  Mississippi,  in  support  of  the  posi- 
tion there  taken,  quotes  Chancellor  Kent  as  follows:  "The 
good  sense  and  equity  of  the  law  on  this  subject  is,  that  if 
the  defect  of  title,  whether  of  lands  or  chattels,  be  so  great 
as  to  render  the  thing  sold  unfit  for  the  use  intended,  and  not 
within  the  inducement  to  the  purchaser,  the  purchaser  ought 
not  to  be  held  to  the  contract,  but  be  at  liberty  to  rescind  it 
altogether":  2  Kent's  Commentaries,  475. 

An  examination  of  the  entire  section,  and  particularly  that 
part  immediately  preceding  the  language  ®**  above  quoted, 
makes  it  manifest,  however,  that  the  learned  chancellor  was 
there  referring  to  contracts  that  are  executory  merely.  The 
views  of  that  distinguished  jurist,  upon  the  questions  in- 
volved in  the  determination  of  this  case,  are,  to  our  better 
satisfaction,  found  in  the  cases  of  Abbott  v.  Allen,  2  Johns. 
Oh.  519,  7  Am.  Dec.  554,  and  Gouverneur  v.  Elmendorf,  5 
Johns.  Ch.  79.  And  it  seems  to  us  that  the  reference  by  the 
learned  judge  in  Parham  v.  Randolph,  4  How.  (Miss.)  435,  35 
Am.  Dec.  403,  to  the  case  of  Greenleaf  v.  Cook,  2  Wheat.  13, 
is  equally  unfortunate.     Defendant  in  that  case,  in  an  actioa 
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on  a  promissory  note  given  for  the  purchase  price  of  real 
property,  set  up  by  way  of  defense  a  prior  outstanding  mort- 
gage and  a  decree  of  foreclosure,  of  which,  mortgage  it  was 
shown  that  he  had  no  knowledge  at  the  time  of  purchase. 
Upon  these  facts,  the  court,  speaking  through  Chief  Justice 
Marshall,  say:  "The  note  was  given  with  full  knowledge  of 
the  case.  Acquainted  with  the  extent  of  the  encumbrance, 
and  its  probable  consequences,  the  defendant  consents  to 
receive  the  title  which  the  plaintiff  was  able  to  make,  and,  on 
receiving  it,  executes  his  note  for  the  purchase  money.  To 
the  payment  of  the  note  given  under  such  circumstances,  the 
existence  of  the  encumbrance  can  certainly  furnish  no  legal 
objection."  This  was  the  sole  question  determined  in  that 
case.  Woods  v.  North,  6  Humph.  309,  44  Am.  Dec.  312,  is 
another  case  frequently  cited  in  support  of  the  contrary  doc- 
trine. The  court  there  say:  *'  In  this  deed  there  is  a  cove- 
nant of  seisin  in  which  the  defendant  asserts  that  he  has  a 
right  to  sell  and  convey  this  land.  Here  is  an  express  mis- 
representation." 

In  that  case  the  sole  representation  of  title  was  confined  to 
that  expressed  in  the  covenant  contained  in  the  deed.  There 
being  a  superior  outstanding  title,  a  **  rescission  was  de- 
creed. We  think  the  misrepresentation  which  will  entitle  a 
party  to  rescind  an  executed  contract  must  be  something 
more  than  the  statement  of  the  vendor  of  what  he  innocently, 
and  in  good  faith,  believes  to  be  true,  without  knowledge  or 
notice  of  any  fact  affecting  his  title,  and  especially  where  the 
vendor  is  not  insolvent  or  a  nonresident,  and  where  the 
vendee  has  exacted  and  accepted  full  covenants. 

In  a  note  found  on  page  639  of  his  work  on  Covenants  for 
Title,  Mr.  Rawle  says  of  this  case  of  Woods  v.  North,  6 
Humph.  309,  44  Am.  Dec.  312,  that,  "  It  is  believed  that  there 
is  no  well-considered  class  of  cases  which  give  such  an  inter- 
pretation to  a  covenant." 

Nor  will  equity  take  jurisdiction  in  this  case  on  the  ground 
of  mutual  mistake,  although  there  is  some  authority  for  the 
assertion  of  such  jurisdiction.  In  the  case  of  Leal  v.  Terbush, 
52  Mich.  100,  the  plaintiff  purchased  of  the  defendant  a 
parcel  of  land  which  had  belonged  to  defendant's  husband, 
and  to  which  she  had  no  title  excepting  a  life  estate  under 
the  will,  and  a  deed  was  given  by  her  with  the  usual  cove- 
nants. The  court  held  that  the  vendee  could  not  rescind  on 
the  ground  of  mistake  as  to  the  vendor's  title,  as  the  mistake 
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did  not  go  to  the  entire  consideration;  the  vendee,  supposing 
the  vendor  had  title  in  fee,  simply  accepted  of  a  mere  life 
estate.     In  the  opinion,  Judge  Cooley  says: 

"  He  [plaintiff]  appears  to  have  provided  against  the  con- 
tingencies of  her  title  falling  short  of  the  complete  fee  by 

requiring  of  her  covenants    for  his   protection It  is 

certain  that  the  parties  took  into  consideration  possible  de- 
fects in  the  title,  and  bargained  in  respect  to  them 

The  conveyance  purports  to  be  in  fee,  and  the  assurances,  we 
must  suppose,  are  to  him,  his  heirs  and  assigns.  The  plain- 
tiff has,  therefore,  received  value  for  the  money  paid;  and  if 
not  to  **  the  full  extent  of  the  payment,  the  deficiency  is 
uncertain,  and  dependent  on  contingencies,  and  does  not  go 
to  the  entire  consideration.  If  this  contract  can  be  rescinded 
on  the  ground  of  mistake  of  fact,  then  every  purchase  of  land, 
the  title  to  which  proves  in  any  respect  defective,  must  be 
subject  to  rescission  also,  unless  the  parties  have  expressly 
bargained  with  mutual  knowledge  that  defects  existed.  If 
this  were  the  law,  covenants  would  be  of  little  importance." 

We  deem  it  unr.ecessary  to  multiply  authorities  in  support 
of  this  position.  The  complaint  in  this  action  does  not  al- 
lege that  the  respondents,  knowingly  conveyed  what  they  did 
not  own,  or  that  they  concealed  any  fact  affecting  the  title 
which  was  within  their  knowledge,  and  which  they  were 
bound  to  disclose;  and  while  it  is  true  that  the  "arm  of 
equity  is  long  and  powerful,"  it  is  also  true,  as  is  tersely  said 
by  Lord  Nottingham,  that  the  "chancery  mends  no  man's 
bargain."  Willful  misrepresentation  or  concealment  is  no- 
where charged,  nOr  can  it  be  ascertained  in  what  respect,  or 
to  what  extent,  the  title  conveyed  by  the  respondents  has 
failed.  They  may,  for  aught  that  appears  to  the  contrary, 
well  have  conceived  that  they  were  "seised  in  fee"  of  the 
premises,  and  have  acted  in  good  faith  in  executing  the  con- 
veyance, and  if,  in  so  doing,  they  have  erred  in  estimating 
their  estate,  and  the  damages  flowing  from  such  error  are  sus- 
ceptible of  definite  ascertainment,  and  the  respondents  sol- 
vent and  residents  of  the  state,  what  occasion  is  there  for  the 
interposition  of  equity? 

There  are  many  expressions  to  be  found  in  the  reported 
cases  and  in  text-books  that  are  seemingly  antagonistic  to 
the  conclusion  we  have  reached  in  disposing  of  this  case. 
Of  many  of  them,  however,  it  may  be  said  that  they  at  most 
are  merely  "  loose  dicta  without  any  fullness  of  illustration," 
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and  want  that  •'  precision  which  is  requisite  to  give  much 
force  to  them. 
The  judgment  appealed  from  is  aflBrmed. 

HoYT,  C.  J.,  and  Anders,  Scott,  and  Dunbar,  JJ.,  con- 
cur,   

Vbndor  and  Porchasbr— Rescission  by  Porchasbr— DsFKcrra  in  Titlb. 
A  purchaser  of  land  who  has  accepted  the  title,  and  is  in  undisturbed  possea* 
sion,  cannot,  unless  fraud  or  mistake  is  shown,  sustain  an  action  for  rescission, 
or  claim  an  abatement  of  price  on  the  mere  ground  that  there  is  an  out- 
standing paramount  title  in  another,  by  which  the  purchaser  may  at  soma 
time  be  defeated:  Munro  v.  Long,  35  S.  C.  354;  28  Am.  St.  Rep.  851,  and 
note;  but  compare  Herman  v.  Somera,  158  Pa.  St.  424,  38  Am.  St.  Rep.  851, 
and  note. 


Kremer  v.  Walton. 

[11  Washington,  120.] 
Mkchanios'  Liens — Bdildino  on  Leased  Land. — If  a  leasee  causes  • 
building  to  be  erected  on  leased  premises,  under  an  agreement  between 
himself  and  the  lessor  that  the  former  is  to  pay  for  the  building,  and  th« 
latter  is  to  pay  him  therefor  by  allowing  him  to  retain  rents,  the  inter- 
est  of  both  the  lessor  and  lessee  is  subject  to  mechanics'  liens  growing 
out  of  the  erection  of  the  building. 

F.  H.  Rudkin,  Jones  &  Newman^  and  McKinnon  &  Murane^ 
for  the  appellants. 

Whitson  &  Parker  and  D.  H.  Carey,  for  the  respondents. 

**®  HoYT,  C.  J.  This  action  was  brought  to  foreclose  the 
liens  of  certain  mechanics  and  materialmen  who  had  per- 
formed labor  and  furnished  material  in  the  erection  of  a  cer- 
tain brick  building  upon  property  which,  at  the  time,  belonged 
to  J.  M.  Ashton.  The  work  was  done  and  materials  fur- 
nished at  the  instance  of  one  0.  W.  Johnson.  His  relations 
to  the  property  and  to  Ashton,  the  owner,  were  evidenced  by 
certain  correspondence  by  mail  and  telegraph  which  had 
been  had  between  him  and  said  Ashton. 

In  his  testimony  upon  the  trial  said  Ashton  made  it  appear 
that  he  had  no  knowledge  of  the  fact  that  said  Johnson  had 
entered  upon  the  erection  of  the  building  until  after  the  labor 
and  materials  for  which  the  liens  were  claimed  had  beea 
furnished.  Such  testimony  is  conclusive,  so  far  as  the 
understanding  of  said  Ashton  was  concerned,  but  can  have 
little  weight  in   determining  ***  the  contract  relations  be- 
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tween  him  and  said  Johnson,  for  the  reason  that  such 
relations  must  be  determined  by  the  construction  of  the  cor- 
respondence above  referred  to,  regardless  of  what  may  have 
been  the  intention  of  the  owner.  From  such  correspondence 
we  are  forced  to  the  conchision  that  said  Johnson,  and  those 
dealing  with  him,  had  a  right  to  assume  that  said  Ashton 
had  consented  to  the  erection  of  the  building  by  said  John- 
son, in  pursuance  of  the  terms  of  a  letter  written  by  said 
Ashton  to  said  Johnson,  which  was  in  substantially  the  fol- 
lowing form: 

"  Dear  Sir:  Referring  to  our  conversation  here  of  this 
date,  I  am  willing  to  make  you  a  lease  of  my  lot  adjoining 
the  premises  now  occupied  by  you  at  North  Yakima  upon 
the  following  terms  and  conditions:  You  to  construct 
thereon,  under  my  supervision  and  subject  to  my  approval, 
a  one-story  brick  building  conformable  to  the  ordinances  of 
said  city;  and,  in  addition  thereto,  the  side  nearest  the  depot 
to  be  at  least  twenty  inches  in  thickness,  the  rear  wall  to 
be  at  least  twelve  inches  and  the  front  wall  to  be  at  lejist 
twenty  inches,  said  front  wall  to  be  built  of  or  faced  with 
pressed  brick  of  first-class  quality,  so  as  to  give  the  same  a 
first-class  and  finished  appearance,  it  being  understood  that 
the  northeast  wall,  or  that  farthest  away  from  the  depot, 
shall  be  arranged  by  a  party  wall  contract  between  myself 
and  the  owner  of  the  building  you  are  now  occupying.  This 
contract  shall  be  so  as  to  give  me  the  right  to  insert  joist  into 
said  wall,  and  to  make  me  owner  of  one-half  of  his  wall  for 
the  entire  height,  so  that  in  the  event  of  my  wanting  to  add 
an  additional  story  (which  is  the  object  of  having  the  twenty- 
inch  wall  at  the  side  and  front  of  the  building  hereby  con- 
templated) I  will  have  the  benefit  by  this  party  wall  contract 
of  the  wall  of  his  second  story  when  putting  up  the  second 
story  upon  the  building  above  mentioned.  I  would  want  the 
work  to  be  first-class  in  every  particular  and  well  finished, 
but  am  willing  that  you  should  arrange  the  doors  and  win- 
dows ***  at  front  and  rear  in  such  a  way  as  to  be  of  the 
utmost  convenience  to  yourself.  It  is  understood  in  this 
arrangement  that  the  building  which  is  to  be  constructed 
shall  not  exceed  in  value  the  sum  of  $1,500.00  when  fully 
finished,  ready  for  your  fixtures  and  furnishings.  I  am 
further  willing  that  the  cost  of  this  building,  when  paid  by 
you,  shall  be  repaid  by  me  to  you  by  applying  your  rental 
against   the  cost  of   the   same    upon    the   following    basis. 
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to  wit:  The  rental  to  be  $25.00  per  month,  payable  in  ad- 
vance, during  the  first  year,  at  the  end  of  that  time  we  to 
agree  upon  a  proper  rental  for  the  following  year;  and  in  the 
event  of  a  disagreement,  each  to  select  a  man;  and  in  the 
event  of  their  disagreement,  the  two  so  selected  to  select  a 
third,  the  decision  of  any  two  of  the  men  selected  to  be 
binding  upon  us;  their  decision,  in  the  case  of  our  disagree- 
ment as  aforesaid,  to  fix  the  next  or  second  year,  at  the  end 
of  which  time  we  are  to  fix  the  rental  for  the  third  year  and 
so  on  for  the  fourth  year,  our  being  unable  to  agree,  the  rental 
to  be  fixed  by  disinterested  parties  to  be  selected  as  above 
mentioned.  It  is  understood  that  you  are  to  ascertain  the 
cost  of  the  building  contemplated,  and  let  me  know  without 
delay;  also,  time  within  which  same  can  be  completed, 
after  which  we  are  to  enter  into  a  permanent  agreement  and 
lease  on  the  line  above  indicated.  This  letter  to  be  ineffectual 
until  such  cost,  etc.,  is  arranged. 

"  Yours  very  truly,  J.  M.  Ashton." 

Hence,  it  is  to  such  letter  that  we  must  look  in  determining 
the  status  existing  between  said  Ashton  and  said  Johnson; 
and  it  is  a  matter  of  no  significance  whether  it  be  considered 
as  in  itself  amounting  to  a  lease  of  the  premises,  or  as  a  con- 
tract for  a  lease,  since  the  rights  of  a  lien  claimant  would  be 
the  same  whether  the  property  had  been  actually  leased  upon 
certain  conditions,  or  had  been  taken  possession  of  by  virtue 
of  a  contract  for  a  lease  with  like  conditions.  In  either  case 
the  relation  of  landlord  and  tenant  would  exist.  It  follows 
from  these  facts  and  from  the  decisions  of  **'  this  court 
that,  if  the  building  was  to  be  erected  by  the  lessee  himself, 
his  interest  as  such  lessee  would  be  all  that  could  be  sub- 
jected to  liens  for  work  and  materials  furnished  for  said 
building:  See  Miles  v.  Gordon,  8  Wash.  442. 

On  the  other  hand,  if,  by  the  terms  of  the  lease,  the  build- 
ing was  to  be  erected  and  paid  for  by  the  lessor,  he  would  be 
the  one  who  was  erecting,  even  although  the  lessee  was  to 
have  the  direction  and  control  of  the  erection.  In  our  opin- 
ion, the  terms  and  conditions  of  the  lease  were  such  that  it 
must  be  held  that  the  building  was  to  be  erected  by  the 
lessor. 

It  is  true  that,  by  its  terms,  the  building  was  to  be  erected 
and  paid  for  by  the  lessee  in  the  first  instance;  but  the  lessor 
was  to  repay  to  the  lessee  the  cost  thereof;  and,  for  this  reason, 
it  must  be  held  that  he  assumed  the  same  responsibility  that 
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he  would  if  he  had  let  a  contract  to  a  stranger  for  the  erec- 
tion of  the  building,  under  conditions  which  required  hira  to 
fully  pay  the  cost  thereof,  before  having  the  right  to  demand 
any  payment  from  the  owner.  The  fact  that  the  whole  build- 
ing was  to  be  erected  and  paid  for,  before  any  payments 
should  be  made  by  the  owner,  would  have  no  effect  upon  liens 
for  labor  and  material  furnished  to  the  contractor.  The  re- 
sponsibility of  the  owner  would  be  the  same  as  under  an 
ordinary  contract  which  provided  for  payment  by  the  owner 
to  the  contractor  from  time  to  time  as  the  work  progressed. 

It  follows  that  if  the  terms  of  the  contract  between  the 
lessor  and  the  lessee  had  been  that  the  lessee  should  erect 
the  building,  and  upon  its  erection  should  be  entitled  to  de- 
mand and  receive  of  the  lessor  the  cost  of  such  erection,  the 
interest  of  the  lessor  would  be  subject  to  liens  growing  out  of 
the  erection  of  the  building;  and  the  fact  that,  under  the 
terms  of  ***  this  agreement,  the  money  was  to  be  paid  by 
the  lessor  by  the  retention  of  rents  by  the  lessee,  would  not 
change  the  rights  of  the  parties.  Under  the  terms  of  the 
agreement  the  cost  of  the  building  was  to  fall  upon  the  lessor 
to  the  same  extent,  in  the  end,  as  it  would  have  done  had  he 
been  called  upon  to  pay  the  entire  cost  of  such  erection  when 
the  building  was  finished. 

Under  our  construction  of  this  contract  of  lease,  it  included 
an  agreement  between  the  lessor  and  lessee  that  the  latter 
should  erect  for  the  former  the  building  in  question,  and  that 
for  that  reason  the  interest  of  the  lessor,  as  well  as  that  of 
the  lessee,  was  subject  to  liens  growing  out  of  its  erection. 
This  seems  to  be  the  reasonable  construction  of  the  language 
of  the  agreement,  and  also  consists  with  authority:  See  Otis 
V.  Dodd,  90  N.  Y.  336. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  enter  a  decree  subjecting  the  property  to 
the  liens,  and  ordering  a  sale  thereof  to  satisfy  the  same. 

Anders,  Dunbar,  and  Gordon,  JJ.,  concur. 

Scott,  J.,  dissents.  

Mechanic's  Lien — Building  on  Leased  Premises. — A  materialman*! 
lien  for  making,  altering,  or  repairing  a  building,  under  a  contract  mad* 
with  the  lessee  of  the  premises  extends  to  the  leasehold  interest  only: 
William*  v.  VanderbiU,  145  111.  238;  36  Am.  St.  Rep.  486,  and  note.  See, 
also,  the  extended  notes  to  Loonie  r.  Hogan,  61  Am.  Deo.  697,  and  Lyon  ▼. 
McQnffey,  45  Am.  Deo.  678. 
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Whitman  v.  Mast. 

[U  Washington,  318.] 

AaSIONHENT    TOR    BbNEFIT    OF    CREDITORS— EyFEOT    OF  FoRKION— WhEW 

Voluntary. — An  assignment  made  by  a  debt  or  upon  his  own  motion, 
for  the  benefit  of  his  creditors,  under  the  statute  providing  that  an  in- 
•olyent  may  make  an  assignment  for  the  equal  benefit  of  all  of  his  cred- 
itors, is  voluntary,  and  transfers  his  entire  personal  property  wherever 
situate. 

Assignment  fob  Benefit  of  Creditors — When  Voluntary. — Whether 
an  assignment  for  the  benefit  of  creditors  is  voluntary  or  involuntary, 
must  be  decided  from  a  consideration  of  the  manner  in  which  the  trans- 
fer is  made,  and  not  what  may  be  prescribed  by  statute  as  to  the  man- 
ner in  which  the  property  is  to  be  disposed  of  by  the  assignee  after  the 
assignment. 

Assignment  for  Benefit  of  Creditors — Foreign  Assignment.— Receiv- 
ers Appointed  in  One  State,  upon  the  removal  of  an  assignee  ap- 
pointed therein  under  a  voluntary  assignment  for  the  benefit  of  creditors 
made  in  that  state,  may  maintain  an  action  in  relation  to  personal 
property  of  the  assigned  estate  situate  in  another  state,  which  the  as- 
signee could  have  there  maintained,  and  may  be  substituted  therefor  in 
such  action. 

Jones  <fc  Newman,  for  the  appellants. 

Whitson  Jc  ParJcer,  for  the  respondents. 

»»•  Scott,  J.  On  the  17th  of  September,  1893,  the  Mast, 
Buford  &  Burwell  Company,  a  corporation  organized  ***  and 
existing  under  the  laws  of  the  state  of  Minnesota,  made  a 
general  assignment  of  all  its  property  wherever  situate  for 
the  benefit  of  its  creditors,  and  appointed  Victor  Robertson, 
of  St.  Paul,  Minnesota,  assignee.'  E.  E.  Kelso,  a  resident  of 
this  state,  was  indebted  to  said  corporation  in  a  large  amount 
upon  account.  The  respondent,  Charles  E.  Whitman,  is  a 
citizen  of  the  state  of  Missouri.  On  December  12,  1893,  re- 
spondent recovered  a  judgment  against  said  corporation  in 
the  superior  court  for  Yakima  county,  this  state,  and,  on  the 
twenty-sixth  day  of  February,  1894,  caused  a  writ  of  garnish- 
ment to  be  served  upon  the  said  E.  E.  Kelso,  who  answered, 
Betting  up  the  prior  assignment  of  the  account  to  said  assignee* 
and  denying  his  indebtedness  to  said  corporation.  April  11, 
1894,  said  assignee  filed  his  complaint  in  intervention  in  said 
garnishment  proceedings,  claiming  said  indebtedness  under 

said  assignment.     On  the day  of  December,  1894,  upon 

motion,  William  Dawson,  Jr.,  and  Albert  B.  Ovitt,  receivers, 
were  substituted  as  plaintiff's  in  the  complaint  in  intervention 
in  place  of  said  assignee. 
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Respondent  interposed  a  general  demurrer  to  the  complaint 
in  intervention,  and  a  motion  for  judgment  upon  the  answer 
of  the  garnishee,  both  of  which  were  sustained  by  the  court, 
and  appellants  electing  to  stand  upon  the  answer  of  the  gar- 
nishee and  the  complaint,  the  court  granted  judgment  against 
the  garnishee,  to  all  of  which  rulings  the  appellants  excepted, 
and  from  which  they  now  prosecute  this  appeal. 

The  main  point  in  controversy  is  as  to  whether  or  not  this 
was  a  voluntary  assignment.  It  is  asserted  that  the  lower 
court  was  of  the  opinion  that  it  was  an  involuntary  one,  and 
it  is  conceded  by  appellants  that,  if  the  court  was  right  in  its 
view  of  this  question,  the  judgment  should  be  affirmed.  It 
is  also  conceded  by  '**  both  sides  that  the  decisions  of  the 
supreme  court  of  Minnesota  upon  said  question  should  be 
recognized  as  binding  here.  It  is  contended  by  appellanta 
that  such  assignment  is  a  voluntary  one,  on  the  ground  that 
it  is  only  made  at  the  option  of  the  debtor;  while  the  respond- 
ent contends  that  it  is  involuntary,  on  the  ground  that  when 
once  the  proceedings  are  set  in  motion  the  statute  steps  in 
and  regulates  the  entire  matter  to  its  determination,  and  the 
debtor  has  no  further  control  thereover  in  any  manner. 

The  assignment  was  made  under  chapter  148  of  the  General 
Laws  of  Minnesota  (Sess.  Laws  1881,  p.  193,  and  the  act 
amendatory  thereof,  found  in  Sess.  Laws  1889,  c.  30,  p.  78). 
The  title  of  that  act  is  as  follows:  "An  act  to  prevent  debtors 
from  giving  preference  to  creditors,  and  to  secure  the  equal 
distribution  of  property  of  debtors  among  their  creditors,  and 
for  the  release  of  debts  against  debtors." 

The  provisions  of  tliese  acts  are  that  when  any  debtor  shall 
become  insolvent,  or  garnishment  shall  have  been  made 
against  him,  or  the  property  of  any  debtor  shall  have  been 
levied  upon  by  virtue  of  an  attachment,  execution,  or  legal 
process  issued  against  him  for  the  collection  of  money,  he 
may  make  an  assignment  for  the  equal  benefit  of  all  his  cred- 
itors, who  are  required  to  file  releases  of  their  demands  against 
the  debtor;  and  such  assignment  discharges  the  attachment 
garnishment  or  other  levy  upon  his  property,  with  certain 
exceptions  therein  provided. 

The  assignment  must  be  tiled  in  the  ofBce  of  the  clerk  of  the 
district  court.  An  attempt  to  make  an  assignment  under  this 
act,  whereby  one  creditor  shall  obtain  preference  over  another,  is 
punishable  as  a  misdemeanor.  The  debtor  himself  may  be  re- 
strained from  leaving  the  state,  and  may  be  required  to  appear 
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•"  and  make  full  disclosure  as  to  the  disposition  of  property, 
or  in  relation  to  any  otlier  matter  pertaining  to  the  insolvent 
estate.  Any  security  given  within  four  montiis  prior  to  the 
assignment,  with  a  view  to  giving  preference  to  any  creditor 
upon  a  pre-existing  debt,  shall  be  void  as  to  all  persons  or 
creditors  receiving  the  same  who  shall  have  reasonable  cause 
to  believe  that  such  debtor  was  insolvent.  In  case  of  the 
death  of  the  assignee  or  receiver,  the  court  may  appoint  an- 
other to  fill  the  vacancy,  and  the  court  may,  for  proper  cause, 
remove  such  assignee  and  appoint  anotlier  in  his  stead,  and 
the  court  shall  order  such  removal  upon  a  two-thirds  vote  of 
the  creditors.  No  creditor  shall  receive  any  benefit  under  the 
provisions  of  the  act,  or  any  payment  of  any  share  of  the  pro- 
ceeds of  the  debtor's  estate,  unless  he  shall  have  filed  a  release 
of  his  claim,  and  thereupon  the  judge  shall  enter  an  order 
discharging  such  debtor  from  any  claims  of  creditors  who 
filed  such  releases.  The  assignee  or  receiver  shall,  within 
ten  days  after  his  appointment,  publish  a  notice;  and  all 
creditors  claiming  the  benefit  of  the  act  shall  file  their  releases 
with  the  said  assignee  or  receiver  within  twenty  days  after 
the  publication  thereof.  The  court  directs  the  distribution 
of  the  estate,  and  has  control  of  the  assignee  or  receiver,  as 
the  case  may  be,  until  settlement,  and  the  act  reads,  section 
1:  "Which  assignment  shall  be  made  in  accordance  with, 
and  be  governed  by,  the  laws  of  the  state  of  Minnesota." 

From  all  of  which  it  is  argued  that  the  assignment  was  a 
statutory  one  under  an  insolvency  law,  and  was  in  effect  in- 
voluntary. And  respondent  contends  that  the  supreme  court 
of  that  state,  notably  in  the  case  of  JenJcs  v.  Ludden,  34  Minn. 
482,  has  so  ***  construed  it.  In  that  case  the  court  uses 
this  language:  "Now,  our  insolvent  law  and  the  statute  of 
Wisconsin  regarding  assignments  for  the  benefit  of  creditors 
are  essentially  difi'erent.  Our  act  of  1881  is,  as  we  have  re- 
peatedly held,  a  bankrupt  act,  the  assignee  being  in  effect  an 
officer  of  the  court,  and  the  assigned  property  being  in  custodia 
legis,  and  administered  by  the  court  or  under  its  direction." 

The  supreme  court  of  Wisconsin,  in  considering  this  act  in 
McClure  V.  Campbell,  71  Wis.  350,  5  Am.  St.  Rep.  220,  held 
in  accordance  with  tlie  views  of  the  respondent  here  as  to  the 
effect  oi  Jenhs  v.  Ludden,  34  Minn.  482.  We  are  of  the  opin- 
ion, however,  that  the  case  oi  Jenks  v.  Ludden,  34  Minn.  482, 
will  not  bear  the  construction  contended  for,  viz.,  that  such 
assignments  are  involuntary,  and,  tliat  tlie  supreme  court  of 
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Minnesota,  by  its  later  decisions,  does  not  so  recognize  it.  It 
is  true  the  supreme  court  of  Minnesota  has  termed  this  a 
"  bankrupt "  law,  but  an  examination  of  the  decisions  shows 
that  this  term  is  used  in  a  very  broad  sense,  and  not  in  its 
strict  technical  meaning.  They  say  of  the  first  section  that 
it  provides  for  "voluntary  bankruptcy,"  and  that  it  "au- 
thorizes voluntary  assignments  and  insolvency  proceedings." 
May  V.  Walker,  35  Minn.  194,  is  a  later  case  than  Jenks  v. 
Ludden,  34  Minn.  482,  and,  in  this  case,  the  view  above  stated 
is  clearly  recognized.  The  court  says  this  was  a  case  of  as- 
signment of  partnership  property  only,  "the  assignment  in 
this  case  was  evidently  intended  to  be  a  voluntary  one  under 
our  insolvent  act:  Laws  1881,  c.  148.  The  only  voluntary 
assignment  there  authorized  is  of  all  the  debtor's  property 
and  estate  not  exempt  by  law."  The  case  of  Jenks  v.  Ludden^ 
84  Minn.  482,  is  not  at  variance  with  the  foregoing.  In  this 
case  the  attachment  '*'  was  made  in  Wisconsin  on  real  es- 
tate, and  was  made  prior  to  the  assignment,  and  the  court 
says:  "  We  are  utterly  unable  to  perceive  upon  what  principle 
the  courts  of  this  state  can,  or  ought  to,  interfere,  and  deprive 
him  of  the  benefit  of  his  lien  which  he  had  acquired,  prior  to 
the  assignment,  upon  the  debtor's  real  estate  in  Wisconsin. 
We  find  no  precedent  for  any  such  a  thing.  Even  in  Eng- 
land, whose  courts  hold  very  firmly  that  an  assignment  under 
a  bankrupt  or  insolvent  law  has  a  universal  application,  and 
passes  all  personal  property  of  the  insolvent  in  foreign  coun- 
tries, and  that  all  attachments  made  thereon  after  such  as- 
signment are  invalid,  we  find  no  case  where  they  have  ever 
attempted  to  enjoin  a  creditor  from  availing  himself  of  his 
attachment  upon  real  property  situated  abroad,  whether  lev- 
ied before  or  after  the  assignment;  and,  in  the  case  of  personal 
property  situated  abroad,  we  find  no  case  where  they  have 
denied  to  a  creditor  the  benefit  of  his  attachment  levied  prior 
to  the  assignment." 

In  Covey  v.  Cutler,  55  Minn.  18,  the  supreme  court  of  Min- 
nesota clearly  recognizes  the  voluntary  character  of  these 
assignments,  and  says  that  nothing  was  said  in  Jenks  y.Lud- 
den,  34  Minn.  482,  in  conflict  therewith.  The  case  of  Covey 
V.  Cutler,  55  Minn.  18,  though  brief,  is  directly  applicable, 
and,  it  seems  to  us,  decisive  of  the  question  that  such  as- 
signments are  regarded  in  Minnesota  as  voluntary  ones,  hav- 
ing the  effect  of  transferring  the  entire  personal  property  of 
the  debtor  wherever  situate.    If  we  were  not  to  recognize  this 
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construction  as  binding  in  this  controversy,  and  were  to 
consider  the  question  independently,  we  would  arrive  at  the 
game  conclusion,  and  follow  the  doctrine  announced.  The 
act  in  question  has  many  features  in  common  with  our  own 
insolvent  law,  but  we  said  nothing  contrary  to  the  foregoing 
in  the  case  of  Hamilton  Brown  Shoe  Co.  v.  Adams^  5  Wash. 
333,  cited  by  respondent. 

**«  The  assignment  itself  shows  that  it  was  made  by  the 
debtor  upon  his  own  motion.  It  is  not  an  assignment  by 
operation  of  law,  but  is  the  voluntary  act  of  the  assignor.  The 
principal  distinction  between  a  voluntary  assignment  and  an 
involuntary  assignment  in  bankruptcy  is  in  its  inception.  In 
the  one  case  the  assignor's  property  is  placed  in  the  hands  of 
a  third  party  by  his  own  act,  and  with  his  consent;  in  the 
other,  it  is  placed  in  the  hands  of  a  third  party  by  operation 
of  law,  and  without  his  act  and  against  his  consent.  The  sub- 
sequent control  by  the  court  under  statutory  regulations  does 
not  destroy  this  distinction.  Whether  or  not  an  assignment 
is  a  voluntary  conveyance  by  the  assignor  must  be  decided 
from  a  consideration  of  the  manner  in  which  the  transfer  of 
the  property  is  made,  and  not  what  may  be  prescribed  by  the 
statute  as  to  the  manner  in  which  the  property  is  to  be  dis- 
posed of  by  the  assignee  after  assignment. 

In  Story  on  Conflict  of  Laws,  eighth  edition,  section  411, 
it  is  said:  "There  is  a  marked  distinction  between  a  volun- 
tary conveyance  of  property  by  the  owner,  and  a  conveyance 
by  mere  operation  of  law  in  cases  of  bankruptcy  in  invitum* 
Laws  cannot  force  the  will,  nor  compel  any  man  to  make  a 
conveyance.  In  place  of  a  voluntary  conveyance  of  the 
owner,  all  that  the  legislature  of  a  country  can  do,  when  jus- 
tice requires  it,  is  to  assume  the  disposition  of  his  property  in 
invitum.  But  a  statutable  conveyance,  made  under  the  au- 
thority of  any  legislature,  cannot  operate  upon  any  property 
except  that  which  is  within  its  own  territory.  This  makes  a 
solid  distinction  between  a  voluntary  conveyance  of  the 
owner,  and  an  involuntary  legal  conveyance  by  the  mere 
authority  of  law.  The  former  has  no  relation  to  place;  the 
latter,  on  the  contrary,  has  the  strictest  relation  to  place. 
....  It  is  therefore  admitted  that  a  voluntary  assignment 
by  a  party,  according  '*''  to  the  law  of  his  domicile,  will 
pass  his  personal  estate,  whatever  may  be  its  locality,  abroad 
as  well  as  at  home.  But  it  by  no  means  follows  that  the 
same  rule  should  govern  in  cases  of  assignments  by  operatioa 
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of  law."  This  is  undoubtedly  sustained  by  the  weight  of 
authority. 

It  is  further  contended  by  the  respondent  that,  even  though 
Robertson  could  have  maintained  this  action  on  the  theory 
of  a  voluntary  assignment,  the  receivers  could  not  do  it,  as 
they  derived  their  authority  solely  by  the  appointment  of  the 
court  in  Minnesota.  Robertson  was  removed  pending  his 
petition  in  intervention,  and,  upon  application  to  the  lower 
court,  the  receivers  were  substituted  in  said  proceeding,  to 
which  the  respondent  objected.  The  title  to  the  property 
was  vested  in  Robertson  by  virtue  of  the  assignment:  Dona- 
hue V.  Ladd,  31  Minn.  244.  The  law  provided  that  the 
assignee  might  be  removed  and  receivers  appointed.  This 
was  a  part  of  the  assignment  proceedings,  and  the  insolvents, 
in  effect,  assented  thereto  when  they  made  the  assignment, 
and  the  receivers  must  be  held  to  have  succeeded  to  all  the 
rights  of  the  original  assignee,  and  therefore  could  maintain 
the  action. 

Reversed. 

HoYT,  C.  J.,  and  Anders  and  Gordon,  JJ.,  concur. 
Dunbar,  J.,  dissents.        ^__ 

Assignment  for  thb  Benkfit  of  Creditors — Effbot  of  FoRsiaK, 
WHEN  Voluntary. — A  voluntary  assignment  in  insolvency  for  the  benefit 
of  creditors,  if  valid  where  made,  is  valid  everywhere,  unless  repugnant  to 
the  law  of  the  place  where  the  property  of  the  insolvent  is  situated,  and 
detrimental  to  the  rights  of  domestic  creditors  in  the  latter  jurisdiction: 
Hayden  v.  Yale,  45  La.  Ann.  362;  40  Am.  St.  Rep.  232,  and  note. 

Receivers — Right  to  Maintain  Action  ik  another  State. — The  rule 
that  a  foreign  receiver  is  not  allowed  to  maintain  suit  against  assets  of  an 
insolvent  debtor,  as  against  a  resident  creditor,  has  no  application  to  a  re- 
ceiver appointed  by  the  courts  of  one  state,  under  its  laws,  in  a  suit  brought 
by  a  nonresident  creditor:  Holbrook  v.  Ford,  153  111.  633;  46  Am.  St.  Rep. 
917.  This  question  is  fully  discussed  in  the  extended  notes  to  Straugkcm 
V.  HaUwood,  8  Am.  St.  Rep.  49,  and  Alley  r.  Catpari,  6  Am.  St.  Rep.  185. 
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Dennis  v.  Kass. 

[11  Washington,  853.] 
BxxMFTiONS — Right  of  Partneb  to.— A  partner  in  possession  of  the  firm 
property  during  the  pendency  of  a  suit  to  dissolve  the  partnership 
ia  entitled  to  an  exemption  out  of  the  partnership  property,  as  against 
an  execution  upon  a  judgment  against  him  for  his  individual  debt, 
provided  the  partnership  debts  are  paid. 

W.  E.  Humphrey^  for  the  appellant. 

Steele  &  Gephart,  for  the  respondents. 

■*'  HoYT,  C.  J.  Respondent  Terry  King  was  a  constable 
in  the  city  of  Seattle.  The  other  respondents  were  judgment 
creditors  of  the  appellant.  They  caused  an  •**  execution 
to  issue  upon  their  judgment,  and  placed  it  in  the  hands  of 
King  for  service.  He  levied  the  same  upon  the  interest  of 
the  appellant  in  certain  personal  property.  This  property, 
or  a  portion  thereof,  was  claimed  by  appellant  under  the  ex- 
emption laws,  and  proper  and  timely  steps  were  taken  to 
protect  his  rights  under  such  laws.  No  part  of  the  property 
was  set  off  to  him,  and  his  interest  in  all  the  property  was 
sold,  and  bid  in  by  the  judgment  creditors.  This  action  was 
brought  to  recover  damages  for  the  alleged  wrongful  action 
of  the  constable  under  the  execution.  The  facts  relating  to 
the  property  levied  upon  were  as  follows:  The  appellant  and 
one  Wales  had  been  partners  in  the  restaurant  business,  and 
the  partnership  of  which  they  were  members  was  the  owner 
of  the  property  in  question.  The  partner,  Wales,  long  prior 
to  the  levy  upon  the  property,  had  been  enjoined  from  con- 
ducting the  restaurant  business,  either  with  his  partner,  the 
appellant,  or  on  his  own  account.  He  had  also  brought  an 
action  to  have  the  partnership  dissolved,  and  in  such  action 
had  sought  the  appointment  of  a  receiver  to  take  possession 
of  the  property  of  the  partnership.  The  appellant,  by  giving 
bond  on  appeal,  had  retained  the  possession  of  the  property, 
and  had  conducted  the  restaurant  business  in  his  own  name, 
and  in  so  doing  made  use  of  the  property  which  had  belonged 
to  the  partnership.  While  he  was  so  conducting  the  busi- 
ness, he  had  paid  oflF  all  the  partnership  debts.  Under  these 
circumstances,  it  is  claimed  that  he  was  entitled  to  have  his 
exemptions  set  ofiF  to  him  out  of  said  property  when  levied 
upon  to  satisfy  a  judgment  against  him. 

Whether  or  not  the  interest  of  the  appellant  in  this  prop- 
erty was  such  that  he  could  claim  it  as  exempt  is  the  im- 
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portant  question  to  be  decided;  in  fact,  it  is  the  only  one 
suggested  upon  the  oral  argument,  and  the  '*'  only  one 
suggested  in  the  briefs  of  sufficient  importance  to  requira 
attention.  Whether  or  not  individual  partners  can  claina 
exemptions  out  of  partnership  property  is  a  question  which, 
has  often  received  the  attention  of  the  courts.  The  adjudica- 
tions in  reference  thereto  cannot  be  harmonized,  though,  int 
our  opinion,  there  is  not  so  much  diflFerence  in  the  decisions 
upon  the  subject  as  a  superficial  examination  would  lead  ona 
to  suppose.  An  examination  of  the  cases  cited  in  the  care- 
fully prepared  brief  of  the  respondents  will  show  that  a  criti- 
cal examination  must  be  made  to  determine  the  weight  of 
authority  upon  the  exact  question  here  presented.  A  refer- 
ence to  the  facts  shows  that  the  case  at  bar  called  for  no 
investigation  as  to  whether  or  not  exemptions  should  ba 
allowed  the  individual  partners  out  of  partnership  property, 
when  levied  upon  under  a  judgment  against  the  partnership. 
Yet  many  of  the  cases  cited  are  those  in  which  the  question 
was  as  to  the  right  of  the  partnership,  or  its  individual  mem- 
bers, to  exemptions  when  the  execution  was  upon  a  judgment 
for  a  partnership  debt. 

These  citations  were,  however,  largely  justified  by  the 
manner  in  which  this  subject  has  been  treated  by  many  of 
the  text  writers,  and  most  of  the  courts.  Not  one  out  of  five 
of  the  large  number  of  cases  which  we  have  examined  makes, 
or  seeks  to  make,  any  distinction  whatever  between  a  judg- 
ment against  the  partnership  and  one  against  the  individual 
partner  claiming  the  exemption.  Even  when  the  question 
before  the  court  was  as  to  an  exemption  from  execution 
against  the  individual  partner,  the  reasoning  and  citation  of 
authorities  have  in  most  of  the  cases  shown  that  there  waa 
no  discrimination  between  cases  like  the  one  at  bar  and  those 
in  which  the  execution  was  against  the  '*•  partnership^ 
That  such  discrimination  is  necessary  to  a  correct  determina- 
tion of  the  question  presented  is  clear.  Partnership  debts 
have  a  superior  claim  to  partnership  assets.  Hence  it  may 
be  reasonable  to  hold  that  the  members  of  the  partnership 
could  claim  no  exemptions  out  of  such  assets  against  such 
debts;  but  it  does  not  at  all  follow  that  the  holding  should 
be  the  same  when  the  debt  is  that  of  the  partner  who  seeka 
the  exemption.  The  holding  as  to  nonexemption,  even 
against  partnership  debts,  is  not  universal.  Many  courts  of 
the  highest  standing  have  held  that  the  individual  partners 
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could  claim  exemptions  out  of  the  partnership  property,  when 
levied  upon  under  a  judgment  against  the  partnership,  and 
eonie  have  even  held  that  the  partnership  itself  could  claim 
such  exemptions:  See  Skinner  v.  Shannony  44  Mich.  86;  38 
Am.  Rep.  232;  Walte  v.  Mathews,  50  Mich.  393;  McCoy  v. 
Brennan,  61  Mich.  362;  1  Am.  St.  Rep.  689;  Stewart  v. 
Brown,  37  N.  Y.  350;  93  Am.  Dec.  578. 

It  must  be  conceded,  however,  that  the  decided  weight  of 
authority  is  to  the  effect  that  exemptions  cannot  be  allowed 
in  such  cases.  But  it  does  not  follow  that  any  such  weight 
of  authority,  or  any  weight  at  all,  is  against  the  proposition 
that  exemptions  ought  to  be  allowed  when  the  execution  is 
against  an  individual  member  of  the  partnership.  Our  ex- 
amination of  the  cases  has  led  us  to  believe  that  a  decided 
majority  of  the  courts,  which  has  made  any  distinction  be- 
tween a  judgment  against  the  partnership  and  one  against 
the  individual  partner,  has  held  that  exemptions  should  be 
allowed  when  the  judgment  is  against  such  individual  part- 
ner: See  Evans  v.  Bryan,  95  N.  C.  174;  59  Am.  Rep.  233; 
Moyer  v.  Drummond,  32  S.  C.  165;  17  Am.  St.  Rep.  850;  Ex 
parte  »»''  Karish,  32  S.  C.  437;  17  Am.  St.  Rep.  865;  Blan- 
chard  v.  Paschal,  68  Ga.  32;  45  Am.  Rep.  474;  Waples  on 
Homesteads  and  Exemptions,  909. 

In  these  cases  the  property  was  that  of  a  partnership, 
doing  business  at  the  time  of  the  levy,  and,  if  exemptions 
could  be  claimed  under  such  circumstances,  they  could  much 
better  be  claimed  out  of  property  situated  as  was  that  in  the 
case  at  bar.  The  partnership  which  had  owned  this  property 
was  no  longer  doing  business.  And  such  conditions  had 
been  produced  by  the  action  of  the  partners  as  to  work  a  dis- 
solution of  the  partnership.  All  of  the  partnership  debts  had 
been  paid,  and  the  property  was  in  the  possession  of  the 
individual  partner,  who  claimed  the  exemptions.  Under 
these  circumstances  the  reasoning  of  the  courts  which  have 
held  against  such  exemptions  has  no  force.  It  is  true  the 
partnership  affairs  had  not  been  adjusted,  and  for  that  reason 
the  interest  of  each  of  the  partners  was,  to  a  certain  extent, 
uncertain,  but  there  is  no  reason  why  the  partner  in  whose 
possession  the  goods  were  found  should  not  have  been  allowed 
to  claim  them  as  exempt,  for  the  reason  that  some  other  per- 
son might  have  an  interest  therein,  certain  or  uncertain.  If 
such  partner  had  an  interest  in  the  property,  which  could  be 
levied  upon  under  an  execution  against  him  alone,  he  had 
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euch  an  interest  as  should  entitle  him  to  his  exemptions  out 
of  it.  The  oflBcer  found  him  in  possession  of  the  property. 
He  levied  upon  it  because  of  the  interest  which  he  had,  or 
was  supposed  to  have,  therein.  Having  done  so,  he  could  not 
rightfully  refuse  to  set  aside  exemptions  therefrom,  because  of 
the  fact  that  some  other  person  had,  or  might  have,  an  inter- 
est in  the  property.  The  great  weight  of  authority  is  in  favor 
of  the  proposition  that  exemptions  may  be  allowed  out  of 
property  held  with  another  as  tenant  in  '**  common,  and 
the  same  course  of  reasoning  which  establishes  this  proposi- 
tion will  sustain  the  allowance  of  exemptions  out  of  partner- 
ship property,  when  levied  upon  under  an  execution  against 
an  individual  partner.  But  it  is  not  necessary,  in  this  case, 
to  resort  to  such  a  course  of  reasoning,  since  the  facts  show 
that  the  relation  of  the  appellant  to  the  property  was  sub- 
Btantially  that  of  a  tenant  in  common. 

The  cases  which  have  held  that  partnership  property  could 
not  be  levied  upon  have  founded  their  reasoning  largely  upon 
the  inconvenience  and  uncertainty  which  would  arise  if  such 
exemptions  were  allowed.  Such  courts  say  that  the  interest 
in  the  property  is  uncertain,  that  the  partner  who  seeks  his 
exemptions  therefrom  does  not  own  it,  and  that  for  that 
reason  it  cannot  be  set  aside  as  his  property.  A  sufficient 
answer  to  this  course  of  reasoning,  when  the  execution  is 
against  one  of  the  partners,  is  found  in  the  fact  that,  so  far  as 
exemptions  are  concerned,  it  is  of  no  concern  to  the  officer 
whether  or  not  the  entire  title  to  the  property  levied  upon  is 
vested  in  the  judgment  debtor.  For  the  purpose  of  determin- 
ing the  amount  which  is  exempt,  it  must  be  assumed  that  he 
owns  the  property,  but  the  facts  of  such  assumption,  and  of 
the  setting  aside  of  the  property  to  him,  will  have  no  effect 
upon  the  title  thereto. 

Exemption  statutes  should  receive  a  liberal  construction, 
and  the  aim  of  courts  should  be  to  see  that  those  entitled  to 
the  benefits  thereof  receive  the  same.  To  hold  that  one 
against  whom  an  officer  has  an  execution  is  entitled  to  have 
a  certain  amount  of  property,  of  which  he  has  the  entire  title, 
exempted  therefrom,  and  at  the  same  time  to  hold  that  he 
could  have  no  exemptions  out  of  such  property  if  he  was  not 
the  sole  owner,  is  to  do  violence  to  the  evident  intention  of 
the  '**  statute.  The  different  text  writers  upon  the  subject, 
though  most  of  them  have  fallen  into  the  error  of  grouping 
cases  of  judgments  against  a  partnership  with  those  against 
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the  individual  members  thereof,  have  come  to  the  conclusion 
that,  upon  principle,  exemptions  should  be  allowed  to  the 
individual  partner  when  the  levy  is  under  a  judgment 
against  him;  and  those  of  such  writers  who  have  carefully 
discriminated  between  cases  of  this  kind,  and  those  in  which 
the  judgments  were  against  the  partnership,  have  arrived  at 
the  conclusion  that  such  doctrine  is  sustained  by  authority. 
The  others  seem  to  concede  that  the  weight  of  authority  is 
the  other  way,  but  we  are  not  satisfied  that  such  concession 
was  the  necessary  result  of  the  cases  when  critically  exam- 
ined. 

Mr.  Thompson,  in  his  work  on  Homesteads  and  Exemp- 
tions, discusses  this  subject  with  ability,  and,  after  citing  the 
cases  upon  each  side  of  the  question,  sums  up  his  conclusions 
in  section  216  by  the  statement  that  the  courts  which  have 
held  that  exemptions  could  not  be  had  out  of  partnership 
property,  when  levied  upon  under  an  execution  against  the 
individual  partner,  have  done  so  in  the  face  of  the  statutes, 
for  the  reason  that  the  rule  announced  by  them  is  more  con- 
venient of  execution  than  would  be  one  which  allowed  such 
exemptions. 

The  respondents  cite  the  case  of  Charleson  v.  McGraw,  3 
Wash.  Ter.  344,  to  sustain  their  contention,  but  an  examina- 
tion of  that  case  will  show  that  it  is  not  in  point  under  the 
facts  in  this.  In  the  opinion  in  that  case,  the  learned  judge 
who  wrote  it  supposes  a  case  similar  to  the  one  at  bar,  and 
says  that  in  such  a  case  exemptions  could  be  allowed.  Hence, 
so  far  as  it  is  in  point,  it  supports  the  rule  for  which  appel- 
lant '®**  contends,  and  which,  under  the  circumstances  of 
this  case,  we  are  compelled  to  sustain. 

The  judgment  will  be  reversed  and  the  cause  remanded  for 
a  new  trial. 

Scott,  Dunbar,  Anders,  and  Gordon,  JJ.,  concur. 


ExBMPTiONS— Right  of  Partner  to. — Partners  cannot,  during  the  exist- 
ence of  the  partnership,  claim  an  individual  exemption  in  partnership  prop- 
erty  taken  under  legal  process  for  partnership  debts:  Aiken  v.  Steiner,  98 
Ala.  355;  39  Am.  St.  Rep.  58,  and  note.  A  partner  is  entitled  to  the  chat- 
tel exemption  allowed  by  the  homestead  law  in  partnership  assets  as  against 
bis  individual  creditors:  Moyer  r.  Drummond,  32  S.  C.  165;  17  Am.  St.  Rep. 
850,  and  note. 
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Pdget  Sound  Dressed  Beep  and  Packing  Com- 
pany V.  Jeffs. 

[11  Washington,  466,] 
Exemptions. — Procebds  ov  Insurance  received  by  the  insured  for  the  de- 
struction of  exempt  personal  property  are  also  exempt  if  the  insured 
intends  to  invest  them  in  property  similar  to  that  destroyed. 

Murray  &  Christian,  for  the  appellant. 

R.  W.  Jamieson  and  C.  P.  Bennett,  for  the  respondent. 

*«*  HoYT,  C.  J.  On  December  1,  1893,  the  Puget  Sound 
Dressed  Beef  &  Packing  Company  recovered  judgment 
against  William  J.  Jeffs,  James  F.  M3''han,  and  Harry  M. 
Heath,  copartners,  doing  business  under  the  firm  name  of 
the  Rainier  Market.  On  March  10,  1894,  the  said  Puget 
Sound  Dressed  Beef  &  Packing  Company  assigned  said  judg- 
ment to  one  C.  E.  GriflBn,  who  thereafter  caused  a  writ  of  gar- 
nishment to  be  issued  against  the  Oakland  Home  Insurance 
Compan}',  requiring  it  to  answer  as  to  its  indebtedness  to  one 
of  the  judgment  debtors,  Harry  M.  Heath.  Said  insurance 
company  answered,  and  admitted  that  a  loss  under  one  of 
its  policies  issued  to  said  Heath  had  occurred,  and  that  its 
liability  therefor  was  in  process  of  adjustment.  Subse- 
quently the  court  found  that  the  insurance  company  was  in- 
debted to  said  Heath  in  the  sum  of  six  hundred  and  fifty 
dollars  and  fifty  cents,  and  ordered  that  such  sum  be  paid  to 
the  clerk  of  the  court;  which  order  was  complied  with  by  the 
garnishee.  Thereupon  the  said  Heath  filed  in  the  cause  a 
petition,  from  which  it  appeared  that  he  was  a  householder, 
and  that  the  property  which  was  covered  by  the  policy  upon 
which  the  liability  of  the  insurance  company  arose  was  ex- 
empt from  execution.  It  further  appeared  from  such  peti- 
tion that  it  was  the  intention  of  the  petitioner  to  use  the 
moneys  due  upon  the  policy  of  insurance  in  the  purchase  of 
other  goods  of  the  same  character  as  those  destroyed,  and  the 
prayer  thereof  was  that  the  moneys  in  the  hands  of  the  clerk 
of  the  court  should  be  paid  over  to  him,  to  be  used  for  that 
purpose.  To  this  petition,  the  respondent,  C.  E.  Griffin,  in- 
terposed a  demurrer,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  warrant  the  making  of  the  order  prayed  for,  for 
the  reason  that  the  moneys  *®®  paid  upon  such  policy  of  in- 
surance were  not  exempt  from  execution.  This  demurrer 
was  sustained  by  the  court,  and  thereupon,  on  motion  of  said 
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C.  E.  GriflBn,  the  court  ordered  that  the  money  be  applied 
upon  his  judgment.  From  this  order  said  Harry  M.  Heath 
has  appealed  to  this  court,  and,  as  reason  for  its  reversal,  al- 
leges that  the  court  committed  error  in  sustaining  the  de- 
murrer to  the  petition. 

The  respondent  made  no  claim  in  the  lower  court  that  it 
did  not  suflBciently  appear  from  the  petition  that  the  prop- 
erty destroyed  was  exempt  from  execution,  nor  does  he  make 
any  such  claim  here.  His  contention  there  was,  and  the 
only  one  of  suflBcient  importance  to  be  noticed  here  is,  that 
the  money  paid  upon  the  insurance  policy  was  not  exempt 
from  execution  by  reason  of  the  fact  that  the  property,  the 
destruction  of  which  gave  rise  to  the  liability,  was  so  exempt. 
The  claim  on  the  part  of  appellant  was,  and  is,  that  such 
money  was  exempt  for  a  sufficient  time  to  allow  it  to  be  in- 
vested in  the  purchase  of  property  to  replace  that  which  had 
been  destroyed. 

The  question  presented  by  these  opposite  contentions  is  an 
important  one.  Its  determination  must  depend  upon  the 
construction  to  be  given  our  statute  (Code  Proc,  sec.  486, 
Bubd.  3)  relating  to  the  exemption  of  personal  property  from 
sale  on  execution.  If  such  statute  is  to  be  strictly  construed, 
and  exemptions  thereunder  confined  to  the  articles  specifi- 
cally named  therein,  the  contention  of  the  respondent  must 
be  sustained,  for  the  reason  that  nowhere  in  the  statute  ia 
there  any  specific  provision  for  the  exemption  of  money  paid 
on  account  of  the  loss  by  fire  of  exempt  property.  But  if  it 
is  to  receive  such  a  liberal  construction  as  to  effect  the  evi- 
dent object  of  the  legislature  in  its  enactment,  it  will  well 
warrant  the  appellant's  contention. 

469  Which  of  these  constructions  should  this  statute  re- 
ceive? Statutes  exempting  real  property  from  sale  on  exe- 
cution have  received  a  liberal  construction  by  nearly  all  the 
courts  of  this  country:  See  Peverly  v.  Sayles,  10  N.  H.  356; 
Deere  v.  Chapman,  25  111.  610;  79  Am.  Dec.  350;  Connaughton 
V.  Sands,  32  Wis.  387;  Campbell  v.  Adair,  45  Miss.  170;  Kuntt 
V.  Kinney,  33  Wis.  510;  Robinson  v.  Wiley,  15  N.  Y.  489; 
Howe  V.  Adams,  28  Vt.  541 ;  Moss  v.  Warner,  10  Cal.  296; 
Beven  v.  Hay  den,  13  Iowa,  122;  Montague  v.  Richardson,  24 
Conn.  338;  63  Am.  Dec.  173. 

And  if  statutes  exempting  real  property  should  be  so  con- 
Btmed,  there  is  no  good  reason  why  those  exempting  personal 
property  should  not  receive  a  liberal  construction.    The  only 


March,  1895.]     Puqet  Sound  D.  B.  &  P.  Co.  v.  Jeffs.      887 

reason  given  by  those  courts  which  have  adopted  a  different 
rule  of  construction  of  such  statutes  when  applied  to  personal 
property,  is  that  at  common  law  real  property  was  not  sub- 
ject to  sale  on  execution,  and  was  only  made  subject  to  such 
sale  by  statutory  provisions,  so  that  statutes  exempting  it 
were  not  in  derogation  of  the  common  law,  and  did  not  come 
within  the  rule  of  strict  construction  applied  to  statutes  of 
that  kind,  while  those  exempting  personal  property  were  in 
derogation  of  such  law,  for  the  reason  that  thereunder  such 
property  was  subject  to  such  sale.  At  one  time  there  might 
have  been  some  reason  for  a  distinction  of  this  kind,  for  the 
reason  suggested,  but  in  modern  times  in  this  country  such 
reason  has  ceased  to  have  much  force,  and  most  of  the  courts 
now  refuse  to  recognize  it.  And  a  very  great  majority  of  the 
courts  of  this  country  now  liberally  construe  all  exemption 
statutes  without  regard  to  the  property  to  which  they  relate. 
Such  courts  say  that  such  statutes  are  remedial,  and  should 
receive  such  a  construction  as  to  give  effect  to  the  intention 
of  the  legislature:  See  Carpenter  *''•  v.  Herrington,  25  Wend. 
370;  37  Am.  Dec.  239;  Franklin  v.  Coffee,  18  Tex.  413;  70 
Am.  Dec.  292;  Wassell  v.  Tunnah,  25  Ark.  101;  Hawthorne 
V.  Smith,  3  Nev.  182;  93  Am.  Dec.  397;  Oilman  v.  Williams, 
7  Wis.  329;  76  Am.  Dec.  219;  Alvord  v.  Lent,  23  Mich.  369; 
State  v.  Romer,  44  Mo.  99;  Good  v.  Fogg,  61  111.  449;  14  Am. 
Rep.  71;  Freeman  v.  Carpenter^  10  Vt.  433;  33  Am.  Dec. 
210. 

The  courts  of  some  of  the  states  have  not  adopted  this 
broad  rule  of  liberal  construction,  but,  in  our  opinion,  reason^ 
as  well  as  the  weight  of  authority,  is  with  those  that  have. 
We  shall,  therefore,  apply  it  in  determining  the  rights  of  the 
parties  to  this  appeal,  and  thereunder  it  is  our  duty  to  look 
for  the  object  sought  to  be  accomplished  by  the  legislature 
and  give  it  effect,  even  although  the  provisions  of  the  statute 
are  not  as  full  and  specific  as  they  should  have  been. 

What  was  the  evident  object  of  the  legislature  in  provid- 
ing that  household  furniture  should  be  exempt  from  execu- 
tion? There  can  be  but  one  answer.  It  was  that  the  family 
might  have  something  which  would  enable  them  to  maintain 
a  home  and  live  together  therein.  This  object  can  only  be 
subserved  by  sustaining  the  contention  of  the  appellant.  If 
the  householder  is  to  be  protected  in  the  use  and  enjoyment 
of  his  household  furniture,  he  should  be  protected  in  taking 
euch  steps  as  will  enable  him  to  replace  it  if  lost  or  de- 
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etroyed,  and  common  prudence  would  require  that  he  should 
make  some  provision  which  would  enable  him  to  replace  it  in 
case  it  was  destroyed  by  fire,  and  the  usual  and  economical 
provision  in  that  regard  is  to  procure  a  policy  of  insurance 
thereon;  and,  when  such  policy  is  procured  and  money  paid 
on  account  of  the  destruction  of  the  property,  the  object  of 
Ihe  legislature  can  only  be  subserved  by  holding  that  such 
?money  *"  takes  the  place  of  the  property  insured,  and,  un- 
til a  reasonable  time  has  elapsed  for  its  being  used  in  replac- 
ing the  destroyed  property,  is  exempt  from  execution  the 
Bame  as  the  property  would  have  been. 

We  have  not  lost  sight  of  the  argument  made  by  the 
respondent  to  the  effect  that  the  insurance  money  is  not  the 
proceeds  of  the  property  destroyed,  but,  instead  thereof,  is 
money  paid  upon  a  contract  for  an  independent  considera- 
tion, which  consideration  had  no  connection  with  the  prop- 
erty. But  this  course  of  reasoning  has  no  substantial  force 
when  brought  in  contact  with  the  intention  of  the  legislature, 
which  is  made  to  appear  from  a  liberal  construction  of  the 
language  used  in  the  statute  upon  the  subject  of  exemptions. 
The  object  of  the  insurance,  it  is  true,  is  not  to  protect  the 
insured  property.  It  is,  however,  to  procure  the  means  by 
which  such  property  can  be  replaced  if  destroyed,  and,  for 
the  purposes  of  the  application  of  the  exemption  law,  the 
money  paid  thereon  should  be  held  to  bear  the  same  relation 
to  the  property  destroyed  as  would  other  property  which 
might  be  obtained  by  way  of  direct  exchange.  The  fact  that 
the  money  paid  for  the  insurance  was  not  exempt  from  exe- 
cution cannot  affect  the  question.  As  well  might  it  be 
claimed  that  because  money  not  exempt  from  execution  was 
used  in  repairing  household  furniture  it  would  thereafter  not 
be  exempt. 

The  exact  question  here  presented  has  not  often  come  be- 
fore the  courts.  From  the  carefully  prepared  briefs  of  coun- 
sel, and  from  such  examination  as  we  have  been  able  to  give 
the  matter,  we  are  of  the  opinion  that  the  weight  of  authority 
thereon  is  with  the  contention  of  the  appellant;  especially  is 
this  true  of  the  more  recent  cases  upon  the  subject. 

In  the  case  of  Reynolds  v.  Haines,  83  Iowa,  342,  *''*  32 
Am.  St.  Rep.  311,  this  exact  question  was,  after  careful  con- 
(Bideration,  decided  by  the  supreme  court  of  Iowa  as  contended 
for  by  the  appellant.  That  learned  court  cited  a  large  num- 
ber of  cases  in  support  of  its  conclusions,  and  only  mentioned 
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one  which  held  directly  to  the  contrary.  The  statute  of  that 
state  was  substantially  the  same  as  ours,  and  the  court  con- 
cedes that  if  the  object  of  its  enactment  could  not  be  consid- 
ered, and  only  the  articles  specifically  mentioned  therein  held 
to  be  exempt,  a  contrary  conclusion  would  have  been  com- 
pelled; but  it  is  held  that  the  object  of  the  legislature  was 
the  controlling  consideration,  and  that  the  statute  should  be 
read  as  though  apt  words  had  been  used  to  express  the  inten- 
tion of  the  legislature.  In  the  case  of  Cameron  v.  Fay,  55 
Tex.  62,  the  supreme  court  of  that  state,  under  a  statute  sub- 
stantially like  ours,  sustained  a  claim  for  exemption  under 
facts  substantially  the  same  as  in  the  case  at  bar.  The  case 
of  Houghton  v.  Lee,  50  Cal.  101,  presented  facts  so  nearly  like 
these  that  the  holding  of  that  court,  that  moneys  paid  upon 
an  insurance  policy  were  exempt,  may  be  said  to  be  exactly 
in  point  upon  the  question  here  presented. 

Other  cases  could  be  cited  where  this  exact  question  has 
been  decided  in  accordance  with  the  contention  of  the  appel- 
lant, and  a  few  could  be  cited  to  sustain  the  contention  of 
the  respondent.  We  are  best  satisfied  with  the  reasoning  of 
those  of  the  former  class,  and  feel  justified  in  following  them. 
Beside  the  cases  directly  in  point,  there  are  a  large  number 
of  cases  the  holding  of  which  can  only  be  sustained  by  the 
same  course  of  reasoning  which  will  sustain  the  contention 
of  the  appellant  in  the  case  at  bar.  Thus,  in  the  case  of 
Crow  V.  Brown,  81  Iowa,  344,  25  Am.  St.  Rep.  501,  it  was  held 
that  property  purchased  with  pension  money  was  *''*  exempt 
by  virtue  of  the  provisions  of  the  federal  statute,  which  pro- 
vided that  such  money  should  be  wholly  for  the  benefit  of  the 
pensioner.  This  decision  was  made  after  a  careful  considera- 
tion by  that  learned  court,  and  the  fact  that  there  was  a  dis- 
senting opinion  by  one  of  the  judges  cannot  be  said  to  detract 
from  the  authority  of  the  case.  On  the  contrary,  the  very  fact 
that  there  was  a  division  among  the  judges  of  the  court  would 
be  likely  to  cause  the  case  to  be  more  carefully  considered 
than  it  otherwise  would  have  been.  In  the  case  of  Below  v. 
Robbins,  76  Wis.  600,  20  Am.  St.  Rep.  89,  it  was  held  by  the 
supreme  court  of  Wisconsin  that  a  judgment  for  the  wrongful 
conversion  of  exempt  personal  property  was  itself  exempt, 
and  it  is  evident  that  the  course  of  reasoning  which  led  to 
such  a  decision  would  fully  sustain  the  contention  of  the  ap- 
pellant above  referred  to. 

The  cases  which  in  principle  cannot  be  distinguished  from 


890  State  v.  Bare.  [Wash. 

the  one  at  bar,  and  which  are  in  line  with  the  contention  of 
the  appellant,  are  very  numerous.  We  shall  cite  onjy  a  few 
of  them:  See  Yates  County  Nat.  Bank  v.  Carpenter,  119  N.  Y. 
550;  16  Am.  St.  Rep.  855;  Bridgera  v.  Howell,  27  S.  C.  425; 
Cone  V.  Lewie,  64  Tex.  331;  63  Am.  Rep.  767;  Broome  v.  Davis, 
87  Ga.  584. 

In  our  opinion,  the  money  paid  upon  the  insurance  policy 
was  exempt  from  execution.  The  judgment  will  be  reversed 
and  the  cause  remanded,  with  instructions  to  overrule  the 
demurrer  to  the  petition. 

Anders,  Gordon,  Dunbar,  and  Scott,  JJ.,  concur. 

Exemptions — Procbeds  or  Insurance. — When  personal  property  ex- 
empt  from  execution  is  destroyed  by  fire,  the  proceeds  of  insurance  upoa 
■uch  property  is  also  exempt:  ReynoJda  v.  Hcunea,  83  Iowa,  342;  32  Am.  St. 
Rep.  311,  and  note. 


State  v.  Barb. 

[11  Washington,  48'.] 

Homicide — Spring  Guns — Question  of  Fact, — The  right  and  necessity  of 
a  person  to  defend  his  vacant  dwelling-house  from  intrusion,  during  his 
absence,  by  means  of  spring  guns  or  other  engines  calculated  to  destroy 
human  life  or  inflict  great  bodily  harm,  and  which  have  produced  death, 
aa  well  as  the  intention  of  the  owner  in  setting  such  engines,  are  ques- 
tions for  the  jury  to  determine  under  the  facts  of  each  particular  case. 

Homicide — Use  or  Spring  Guns  to  Prevent  Burglary. — An  owner  of 
a  dwelling-house,  vacant  during  his  absence,  has  no  absolute  right  in 
order  to  prevent  a  burglary  to  employ  spring  guns,  or  other  means  which 
might  be  expected  to,  and  do,  destroy  the  life  of  a  human  being.  The 
employment  of  such  means  is  evidence  of  a  vindictive  desire  to  take 
the  life  of  whomsoever  should  interfere  with  the  dwelling,  rather  than 
the  prevention  of  a  burglary  thereto,  and,  if  they  result  in  death,  jus- 
tify a  verdict  of  murder  in  the  second  degree  against  the  person  em- 
ploying  them. 

Homicide  —  Indictment  —  Sufficiency. — An  indictment  or  information 
charging  the  accused  with  an  intent  to  kill  the  deceased  is  sufficient, 
when  supported  by  proof  showing  a  general  intent  to  kill,  without  an 
intent  to  kill  any  particular  person. 

Evidence  of  Character  in  Criminal  Cases. — Evidence  of  good  char- 
acter on  the  part  of  the  accused  should  be  confined  to  a  time  not  very 
remote  from  the  date  of  the  commission  of  the  crime.  It  is  not  error 
to  reject  such  evidence  on  the  part  of  an  adult  defendant  extending 
from  his  boyhood  days  to  the  time  of  the  commission  of  the  crime. 

E.  P.  Dole,  for  the  appellant. 

Thoinas  G.  Newman  and  C.  W.  Howard,  for  the  state. 
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**'  HoYT,  C.  J.  Defendant  was  convicted  of  the  crime  of 
murder  in  the  second  degree,  and,  from  the  judgment  and 
sentence  imposed,  prosecutes  this  appeal.  The  circumstances 
connected  with  the  homicide  were  substantially  as  follows: 

Defendant,  and  one  Walter  Pixley,  a  boy  of  seventeen  years 
of  age,  occupied  a  cabin  together.  The  cabin  belonged  to  the 
defendant,  but  the  land  upon  which  it  was  situated  was  the 
property  of  the  Belli ngham  Bay  Improvement  Company. 
The  cabin  was  a  small  building,  about  ten  by  fourteen  feet 
in  dimensions,  constructed  of  boards  one  inch  in  thickness 
placed  up  and  down  and  battened  with  shingles.  There  was 
one  door  and  a  single  window.  The  lock  on  the  door  fitted 
80  loosely  that  the  door  could  be  pushed  open  with  little  force 
without  unlocking  it.  About  December  8,  1893,  defendant 
and  Pixley  went  into  the  mountains  for  a  hunting  trip,  in- 
tending to  be  gone  most  of  the  winter.  On  the  morning 
they  left,  defendant  placed  a  spring  gun  inside  the  cabin. 
It  was  loaded  with  a  double  charge  of  powder  and  shot,  and 
in  addition  thereto  a  loaded  Winchester  rifle  45-90  cartridge 
was  placed  therein,  on  top  of  the  shot  and  powder.  It  was 
aimed  directly  at  the  casing  of  the  door,  in  such  a  way  that 
a  person  of  ordinary  height  standing  in  front  of  the  door 
and  placing  his  hand  on  the  knob  would,  upon  pushing  the 
door  open  a  few  inches,  receive  the  entire  charge  in  his  body. 
The  window  and  door  were  then  nailed  up,  the  door  being 
first  locked  with  the  insecure  lock  above  referred  to.  The 
boards  were  placed  up  and  down  over  the  door,  and  fastened 
by  nails  driven  through  a  one-inch  board.  Before  the  cabin 
was  so  fastened  up,  some  of  the  best  of  its  contents  were  re- 
moved to  the  house  *®*  of  a  neighbor,  and  those  remaining 
were  but  of  little  value.  On  the  day  of  the  homicide,  and 
the  preceding  day,  deceased,  with  three  companions,  had 
made  several  trips  to  a  construction  camp  a  little  further 
from  the  business  part  of  Whatcom  than  this  cabin,  for  the 
purpose  of  securing  work  upon  a  road  in  process  of  construc- 
tion. On  the  morning  of  the  day  of  the  homicide  they  took 
their  blankets  and  started  for  said  camp,  but,  not  having 
completed  arrangements  for  getting  work,  they  thought  best 
not  to  carry  their  blankets  all  of  the  way,  and  left  them  in 
a  tree  or  stump  a  short  distance  from  this  cabin.  After 
arriving  at  the  camp  they  found  it  would  be  necessary  to  re- 
turn to  town  to  find  the  man  they  wished  to  see.  Having 
done  so,  they  found  this  man,  and  completed  arrangements 
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under  which  they  were  to  go  to  work  on  the  road.  There- 
after two  of  them,  deceased  and  one  Nels  Anderson,  after 
purchasing  a  loaf  of  bread  and  some  bologna  sausage,  upon 
which  to  make  a  supper,  started  to  walk  to  camp.  It  was 
then  dark,  the  road  was  rough  and  muddy,  and  it  was 
raining.  When  they  came  near  the  cabin  which  they  had 
passed  before,  and  which  was  boarded  up  and  apparently 
unoccupied,  the  deceased  stated  that  he  did  not  think  any- 
body had  lived  in  it  for  a  long  while;  that  he  would  see  if 
they  could  not  get  in,  and,  if  they  could,  they  had  better  get 
their  blankets  and  sleep  there  instead  of  going  on  to  camp. 
In  attempting  to  make  an  entrance  through  the  door,  secured 
as  before  stated,  the  spring  gun  was  discharged,  and  the 
entire  charge  penetrated  the  casing  of  the  door  and  passed 
entirely  through  the  body  of  the  deceased,  killing  him  in- 
stantly. 

There  is  some  testimony  as  to  statements  made  by  the  de- 
fendant tending  to  show  what  his  intentions  were  in  setting 
the  spring  gun.  Such  testimony  is  ***'  more  or  less  conflict- 
ing, and  the  determination  of  what  was  proved  thereby  was 
properly  left  to  the  jury;  and  to  our  minds  it  appears,  from 
a  fair  preponderance  of  such  testimony,  that  the  statements 
made  by  the  defendant  were  not  such  as  would  have  been 
likely  to  have  been  made  by  one  who  had  no  other  motive 
than  to  protect  his  cabin,  and  the  property  therein,  by  such 
means  as  could  be  made  use  of  without  wanton  disregard  for 
the  lives  of  his  fellowmen.  But  whether  or  not  this  was  so 
is,  in  our  opinion,  immaterial  in  the  determination  of  the 
questions  presented  on  this  appeal.  There  was  also  testimony 
tending  to  show  that  after  the  door  had  been  nailed  up,  a 
placard  bearing  the  word  "danger"  was  posted  on  the  out- 
side of  the  boards  nailed  over  the  door.  But  whether  or  not 
this  was  80  is  also  immaterial. 

The  principal  contention  of  the  defendant  was  that  in  set- 
ting the  gun  as  above  stated  he  only  did  what  he  had  an  abso- 
lute right  to  do,  and  he  asked  thecourt  soto  instruct  the  jury, 
and  now  assigns  as  error  its  refusal  so  to  do,  which  assign- 
ment of  error,  if  sustained,  will  result  in  the  reversal  of  the 
judgment  and  sentence  and  the  discharge  of  the  defendant. 

If  the  question  as  to  what  the  defendant  had  a  right  to  do, 
by  way  of  providing  for  the  defense  of  the  cabin  and  property 
contained  therein,  were  one  of  law  unmixed  with  any  question 
of  fact,  there  might  be  force  in  this  claim,  but  in  our  opinion 
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it  is  not.  It  is  no  doubt  true  that  in  the  old  English  cases, 
and,  perhaps,  in  some  of  the  earlier  cases  in  this  country, 
this  question  was  passed  upon  by  the  courts  as  one  of  law, 
but,  in  our  opinion,  in  so  deciding  this  question,  such  courts 
made  a  mistake  which  has  led  to  most  of  the  trouble  con- 
nected with  the  proper  determination  of  this  and  kindred 
questions.  The  relation  of  the  English  *®®  cases  to  this 
question  is  so  well  stated  by  the  learned  judge  who  wrote  the 
opinion  in  the  case  of  Aldrich  v.  Wright,  53  N.  H.  398,  16 
Am.  Rep.  339,  that  we  quote  therefrom:  "On  the  subject  of 
defending  a  man's  property  in  his  absence,  by  spring  guns, 
mantraps,  or  other  engines  calculated  to  destroy  human  life 
or  inflict  grievous  bodily  harm,  the  English  courts  turned  a 
question  of  fact  into  a  question  of  law,  and  were  not  successful 
in  their  efforts  to  prescribe  adequate  rules  for  determining 
the  reasonable  necessity  of  such  engines  under  the  varying 
circumstances  of  different  cases. 

This  error  of  the  courts,  and  the  trouble  and  uncertainty 
arising  therefrom,  resulted  in  the  regulation  of  this  matter  in 
England  by  statute,  the  enactment  of  which  was  necessary 
and  proper  under  the  circumstances,  but  would  have  been 
unnecessary  if  the  courts  had  treated  this  question  as  one  of 
fact,  and  left  it  to  the  jury  to  decide,  under  proper  instructions, 
in  the  light  of  the  facts  of  each  particular  case.  If  the  rea- 
sonable necessity  of  employing  defensive  machinery  of  all 
kinds  had  been  left  to  the  jury,  as  such  a  question  of  fact 
should  have  been,  this  judicial  and  legislative  trouble  would 
have  been  avoided,  and  the  general  principles  of  the  common 
law  would  have  been  amply  sufficient  to  protect  the  rights  of 
all  concerned.  The  result  in  England  of  holding  this  to  be 
a  question  of  law,  instead  of  one  of  fact,  furnishes  a  good  rea- 
son for  the  courts  of  this  country  adopting  a  different  rule. 
Those  of  several  of  the  states  have  done  so,  while  those  of 
others  have  adhered  to  the  rule  laid  down  in  England.  By 
this  decision  we  hope  to  place  this  court  in  a  line  with  those 
of  the  former  class,  for  the  reasons  above  suggested,  and  for 
many  others  which  might  be  given. 

It  is  a  universal  principle  that  neither  in  defense  of 
person  nor  property  can  one  go  further  than  is  reasonably 
**''  necessary  for  that  purpose,  and  this  single  principle,  fol- 
lowed to  a  logical  conclusion,  will  establish  the  proposition 
that  whether  or  not  that  was  done  in  a  particular  case  was 
justified  under  the  law  must  be  a  question  of  fact,  or  mixed 
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law  and  fact,  and  not  a  pure  question  of  law.  It  follows  that 
the  contention  of  the  defendant,  that  the  court  should  have 
taken  this  question  from  the  jury  and  decided  it  itself,  cannot 
be  sustained,  and  since,  for  that  reason,  it  was  properly  sub- 
mitted to  the  jury  under  what  seems  to  us  to  have  been  proper 
instructions,  we  could  content  ourselves  with  what  we  have 
said  as  suflBcient  to  require  us  to  find  against  the  above  stated 
contention  of  the  defendant;  but,  owing  to  the  importance  of 
the  question,  and  the  fact  that  it  is  claimed  that  there  was 
some  technical  error  connected  with  the  instructions,  we  feel 
called  upon  to  make  some  brief  additional  observations.  It 
was  the  settled  law  in  England  that  means  which  might  rea- 
sonably be  expected  to  cause  death  could  not  be  made  use  of 
to  prevent  other  crimes  than  those  classed  as  felonies.  But 
it  was  held  that  to  prevent  felonious  crimes  such  means  might 
be  made  use  of,  and  this  same  distinction  has  been  adopted 
by  many  of  the  courts  of  this  country,  but  without  any  good 
reason  existing  therefor.  The  reason  why  the  use  of  such 
means  was  allowed  to  prevent  crimes  of  that  kind  in  England 
was  that  they  were  there  punishable  by  death.  This  being  so, 
there  was  reason  for  the  rule.  If  one  was  about  to  perpetrate 
a  crime  for  which,  under  the  law,  his  life  would  be  forfeited, 
there  was  reason  in  holding  that  his  life  might  be  taken  if 
necessary  to  prevent  his  committing  it.  But,  in  this  country, 
few  crimes  subject  the  ones  who  have  committed  them  to  the 
death  penalty,  and  it  is  only  as  to  those  which  do  that  the 
reason  of  the  rule  has  any  force.  What  were  *®®  felonies  at 
common  law  usually  subject  the  ofifender  here  to  compara- 
tively light  punishment,  and,  upon  principle,  it  should  be 
here  held  that  one  could  only  properly  make  use  of  means 
which  might  be  expected  to  cause  death  to  prevent  the  com- 
mission of  a  capital  offense. 

We  are  aware  that  courts  of  high  standing  have  come  to  a 
contrary  conclusion,  and  have  held  that  such  means  might 
be  made  use  of  to  prevent  the  commission  of  some  felonies, 
especially  to  prevent  the  crime  of  burglary;  but  it  seems  to 
us  that  in  so  doing  they  have  lost  sight  of  the  changed  condi- 
tions of  things  in  this  country,  and  have  adhered  to  the  Eng- 
lish rule  when  the  reason  therefor  has  no  existence.  The 
crime  of  burglary  has  been  so  much  extended  by  the  statutes 
of  this  state  that,  excepting  in  the  case  of  burglary  of  a 
dwelling-house,  when  occupied  by  the  owner  or  some  mem- 
ber of  his  family,  there  is  no  reason  why  more  extreme  means 
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Bhould  be  allowed  for  its  prevention  than  to  prevent  other 
felonies.  As  to  what  may  properly  be  done  to  prevent  the 
burglary  of  a  dwelling-house  when  occupied  is  another  ques- 
tion. There  it  is  not  simply  the  damage  to  the  property 
which  may  result  from  the  burglary,  or  the  sanctity  connected 
with  the  property  when  so  protected  that  it  can  only  be 
reached  by  the  commission  of  a  burglary  that  is  involved, 
but  in  addition  thereto  is  the  question  of  the  risk  to  the  lives 
of  the  inmates.  It  is  common  knowledge  that  burglaries 
under  such  circumstances  often  result  in  the  death  of  some 
of  the  inmates  of  the  dwelling  upon  which  the  burglary  is 
committed,  and,  for  that  reason,  it  might  well  be  held  that  a 
burglary  of  that  kind  could  rightfully  be  prevented  by  such 
means  as  might  result  in  death. 

Applying  the  principles  which  will  naturally  arise  *®*  from 
the  above  suggestions  to  the  conceded  facts  in  the  case  at  bar, 
it  must  result  that  not  only  was  the  defendant  not  entitled 
to  the  instruction  asked  for,  but  that,  on  the  contrary,  the 
court  might  have  been  justified  in  holding  that  the  defendant 
did  that  which  he  had  no  right  to  do.  The  undisputed  facta 
showed  that  there  was  no  person  in  this  cabin  whose  life  could 
have  been  endangered  by  a  burglary  committed  thereon; 
hence,  if  what  we  have  said  is  correct,  it  might  not  be  pre- 
vented by  means  which  might  be  expected  to  destroy  the  life 
of  a  human  being.  That  the  means  used  were  of  that  kind 
is  evident,  whether  judged  by  what  might  reasonably  have 
been  expected  to  have  been  the  result,  or  by  the  result  itself. 

It  is  not  necessary,  however,  to  go  to  the  extent  above  sug- 
gested in  order  to  sustain  *he  ruling  of  the  trial  court.  Even 
if  it  should  be  assumed  that  the  defendant  had  a  right  to 
protect  his  cabin  by  setting  a  gun  to  defend  the  same,  such 
right  would  still  be  subject  to  the  universal  rule  that  only 
such  means  as  are  reasonably  necessary  to  prevent  the  crime 
should  be  made  use  of,  and  the  undisputed  facts  abundantly 
warranted  the  jury  in  coming  to  the  conclusion  that  more 
than  the  prevention  of  the  burglary  of  the  cabin  was  in- 
tended by  the  defendant  in  loading  and  setting  the  gun  as 
he  did.  The  extreme  charge  of  both  powder  and  shot,  and 
the  addition  of  such  a  terrible  missile  as  an  entire  rifle  cart- 
ridge, in  a  gun  so  placed  that  it  would  hit  one  but  a  few  feet 
from  the  muzzle,  furnished  abundant  reason  for  the  jury  to 
find  that  a  vindictive  desire  to  take  the  life  of  whomsoever 
should  interfere  with  the  cabin,  rather  than  the  prevention 
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of  the  commission  of  a  crime  therein  was  the  object  sought 
by  the  defendant. 

Authorities  might  be  given  upon  this  proposition,  **•  but 
on  accotint  of  the  confusion  and  want  of  harmony  among 
the  cases,  growing  in  part  at  least  out  of  the  reasons  above 
suggested,  their  citation  would  be  of  little  use.  In  our  opin- 
ion the  court  committed  no  error  in  refusing  the  instruction 
asked,  for  the  reason  that  the  question  to  be  decided  was  one 
of  fact,  or  mixed  fact  and  law,  and  therefore  for  the  jury; 
and  for  the  further  reason  that,  under  the  undisputed  facts, 
any  proper  interpretation  of  the  law  applied  thereto  would 
have  warran'ed  the  court  in  instructing  the  jury  that  the 
defendant  had  no  right  to  protect  his  property  by  the  meana 
used. 

Some  other  reasons  for  reversal  have  been  urged  in  behalf 
of  the  defendant.  If  considered  as  founded  upon  each  sepa- 
rate exception  taken  during  the  progress  of  the  trial,  as  they 
seem  to  be  by  the  manner  of  their  statement  in  the  brief  of 
appellant,  their  examination  would  prolong  this  opinion  into 
a  treatise  upon  criminal  law.  We  shall  content  ourselves 
with  considering  two  propositions  which  cover  most  of  the 
exceptions  taken,  and  with  a  statement  that  we  have  care- 
fully considered  the  others,  and  find,  in  regard  thereto,  that 
the  rulings  excepted  to  deprived  the  defendant  of  no  sub- 
stantial right. 

The  questions  which  it  is  necessary  to  briefly  discuss  are: 
1.  As  to  the  suflBciency  of  the  information;  and  2.  As  to  the 
proofs  introduced  and  offered  as  to  the  character  of  the  de- 
fendant. In  the  information  the  defendant  is  charged  with 
having  purposely  killed  the  deceased,  and  since  the  proofs 
showed  that  he  could  have  had  no  intention  to  kill  any  par- 
ticular person,  it  is  claimed  that  the  information  was  insuffi- 
cient, or,  if  suflBcient,  was  not  supported  by  the  proofs.  In 
our  opinion  the  statement  in  the  information  as  to  the  in- 
tent to  kill  the  particular  person  would  have  been  *®*  suffi- 
cient in  an  indictment  at  common  law,  and  would  have  been 
supported  by  proof  of  having  done  an  act  with  intent  to  kill 
another  person  than  the  deceased,  which  resulted  in  the  death 
of  the  person  whom  it  was  charged  he  intended  to  kill.  But 
it  is  contended  that  our  statute,  which  requires  the  facts  to 
be  stated  in  the  information  controls,  and  that  even  although 
this  information  would  have  been  good  at  common  law,  it 
was  not  good  under  our  statute,  for  the  reason  that  the  facta 
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were  not  correctly  stated  therein.  The  information  was  proof 
against  this  attack  for  two  reasons:  1.  That  the  facts  were 
Bub  tantially  stated — the  general  intent  to  kill  became  special 
when  the  means  made  use  of  had  taken  effect  on  a  particular 
person;  and  2.  Our  statute  as  to  informations,  when  invoked, 
must  be  taken  as  a  whole,  and  when  so  taken  an  information 
is  good  thereunder  against  an  attack  of  this  kind  unless  it 
were  possible  that  the  defendant  could  in  some  manner  have 
been  misled  thereby  to  his  injury.  And  it  is  evident  that 
this  defendant  could  not  have  been  so  misled  by  the  state- 
ment that  he  intended  to  kill  the  deceased,  when  the  facta 
were  that  he  had  a  general  intent  to  kill,  which  resulted  in 
the  death  of  the  deceased. 

The  other  question  above  suggested  arises  upon  the  action 
of  the  court  in  refusing  to  allow  a  witness  to  testify  as  to  the 
reputation  of  the  defendant  from  his  boyhood  days  to  the 
time  of  the  homicide.  Upon  this  question  the  court  allowed 
the  defendant  to  introduce  proof  covering  all  the  latter  years 
of  his  life,  and  some  that  went  further  back.  This  being  so, 
the  rights  of  the  defendant  were  not  infringed,  for,  while  it  ia 
true,  as  suggested  by  counsel  for  defendant,  that  even  boy- 
hood reputation  might  in  some  degree  aflfect  his  probable  ac- 
tion at  the  time  of  the  homicide,  a  due  consideration  *•*  of 
the  rule  that  testimony  must  not  be  too  remote,  will  justify 
the  action  of  the  court.  If  a  defendant  puts  in  evidence  aa 
to  good  character,  it  is  competent  for  the  prosecution  to  show 
bad  character,  and  in  order  that  this  right  of  the  prosecution 
may  be  made  eflFective,  it  is  necessary  that  the  evidence  on 
the  part  of  the  defendant  should  be  confined  to  a  time  not  too 
remote  from  the  date  of  the  commission  of  the  crime.  It 
would  be  impracticable  for  the  prosecution  in  most  cases  to 
trace  the  life  and  habits  of  a  defendant  for  more  than  a  few 
years,  and  to  allow  him  to  go  back  to  boyhood  and  put  in 
proof  which  it  would  be  out  of  the  power  of  the  prosecution 
to  contradict,  or  in  any  manner  rebut,  however  false  it  might 
be,  would  result  in  an  advantage  to  the  defendant  which  the 
rule  in  question  never  contemplated. 

The  case  seems  to  have  been  tried  carefully,  and  in  iuch 
a  manner  as  to  protect  every  substantial  right  of  the  defend- 
ant.    The  judgment  and  sentence  will  be  afl&rmed. 

Anders,  Gordon,  Dunbar,  and  Scott,  JJ.,  concur. 
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"EoinoiDK— Imdiotmkkt — ^Allkqation  of  Intemt.— The  intent  or  purpoM 
ffto  kill,  at  the  time  of  the  commisaioa  of  the  act,  u  essential  to  constitute  the 
crime  of  murder  as  defined  by  the  Nebraska  Criminal  Code,  and  this  intent 
must  be  specifically  and  directly  averred  as  a  part  of  the  description  of  the 
offense  in  an  indictment  for  this  crime:  Schafferr.  State,  22  Neb.  657;  3  Am. 
St.  Rep.  274,  and  note. 

Sprimo  Guns— Sbttino  ov  One's  Premises  —  Liabilitt  tor. — The 
mere  act  of  setting  spring  guns  on  one's  premises  for  their  protection  is  not 
unlawful  in  itself,  but  the  person  so  doing  may  ba  responsible  for  injuriee 
caused  thereby  to  individuals,  and  may  be  indictable  for  the  erection  of  a 
nuisance  if  the  public  are  thereby  subjected  to  danger:  State  r.  Moort,  31 
Conn.  479;  83  Am.  Deo.  159,  and  especially  nota. 
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Eat  v.  Hixon. 

[90  Wisconsin,  89.] 

Appeal,  Waivkb  ot  Rioht  of. — If  an  assignee  for  the  benefit  of  creditor! 
brings  suit  to  set  aside  a  mortgage  made  by  his  assignor,  which  ra* 
salts  in  a  judgment  against  him,  and  thereafter,  with  the  consent  of 
the  mortgagee  and  the  advice  of  his  counsel,  sells  the  property,  and 
pays  over  the  proceeds  to  the  mortgagees,  and  they  thereupon  dis< 
charge  the  mortgage,  he  thereby  waives  his  right  of  appeal. 

A  Judgment  against  a  Trustee  Binds  the  Cestui  Que  Trustent  in  the 
absence  of  fraud  or  bad  faith.  Therefore,  creditors  are  bound  by  • 
judgment  against  an  assignee  for  the  benefit  of  creditors. 

Appellate  Procedure. — Where  there  is  kg  Right  or  Appeal,  there  ia 
no  right  to  have  a  bill  of  exceptions  settled. 

Action  by  Ray,  assignee,  for  the  benefit  of  creditors  of  a 
partnership,  consisting  of  McDonald  Brothers,  against  Hixon 
and  others  to  set  aside  certain  mortgages  and  bills  of  sale 
made  by  the  assignors,  but  not  put  on  record  until  immedi- 
ately preceding  the  assignment.  On  April  20,  1893,  judg- 
ment was  entered  in  favor  of  the  defendants  upon  findings 
negativing  the  allegation  of  fraud  and  collusion  between  the 
mortgagees  and  the  assignors,  and  no  exceptions  were  taken 
by  the  plaintiff.  The  defendants  proved  their  claim  against 
the  estate  of  the  assignors,  and  the  assignee  sold  the  mortgage 
property  for  much  less  than  the  amount  of  the  mortgages, 
and  paid  over  the  proceeds  to  the  mortgagees,  and  also  paid 
them  their  share  of  a  dividend  out  of  the  other  assets  of  the 
assignor.  In  February,  1894,  other  creditors  of  the  firm  gave 
notice  of  a  motion  to  have  the  judgment  opened,  and  to 
require  the  plaintiff  to  present  and  have  settled  a  bill  of 

(899) 


900  Ray  t;.  Hixon.  [Wisconsin, 

exceptions,  and  supported  their  motion  by  affidavits  which, 
in  addition  to  showing  their  interests  as  creditors  of  the 
assignors,  attempted  to  excuse  their  delay  in  not  acting 
sooner.  These  affidavits  were  met  with  others  tending  to 
show  that  the  moving  parties  had  notice  of  the  proceedings 
prior  to  the  judgment,  but  hud  not  taken  any  measures  to 
assist  in  the  prosecution  of  the  suit.  The  trial  court  entered 
an  order  purporting  to  extend  the  time  of  the  plaintiff  to  pre- 
pare and  have  settled  a  bill  of  exceptions,  and  to  permit  the 
moving  parties  to  use  the  name  of  the  plaintiff  in  prosecuting 
an  appeal.     From  this  order  the  defendants  appealed. 

George  H.  Gordon^  and  Winklerf  Flanders,  Smith,  Bottum  <b 
Vilas,  for  the  appellants. 

Bunn  &  Hadley,  for  the  respondent. 

*•  WiNSLow,  J.  It  is  clear  that  the  action  brought  by  the 
assignee  to  set  aside  the  Hixon  mortgages  as  fraudulent  was 
brought  by  him  in  his  trust  capacity,  representing  all  the 
creditors  of  McDonald  Brothers:  Sanborn  and  Berry  man's 
Annotated  Statutes,  sees.  1693  6,  1702  a. 

The  judgment  in  that  action  was  necessarily  binding  upon 
the  assignee,  subject  only  to  his  right  to  move  for  a  new 
trial  or  to  appeal.  Under  the  advice  of  able  counsel,  and 
apparently  in  the  exercise  of  entire  good  faith,  he  accepted 
the  result,  sold  the  mortgaged  property  (necessarily  with  the 
consent  of  the  mortgagees),  and  paid  over  the  proceeds  of 
sale  to  the  defendants,  with  the  sanction  and  approval  of 
the  circuit  court.  It  appears,  also,  that,  upon  such  payment 
being  made,  the  mortgagees  satisfied  and  discharged  the 
mortgages.  Thus,  the  whole  controversy  was  unquestion- 
ably settled;  and  it  is  clear  that  the  arrangement  was  one 
by  which  both  parties  mutually  agreed  to  settle  the  entire 
litigation,  and  waive  the  right  to  appeal.  Such  an  agree- 
ment, fairly  made,  constitutes  an  effective  waiver  of  the  right 
of  appeal:  Thornton  v.  Madison  Woolen  Mills,  41  Wis.  265; 
Elliott's  Appellate  Procedure,  sec.  148;  Sloane  v.  Anderson^ 
hi  Wis.  123,  129,  and  cases  cited.  Nothing  is  left  for  adjudi- 
cation. 

The  assignee,  therefore,  had  no  right  of  appeal  after  he 
had  made  this  settlement.  In  the  absence  of  fraud  or  bad 
faith,  whatever  binds  the  trustee,  in  an  action  brought  by 
him  in  his  trust  capacity,  binds  the  cestui  que  trustent  whom 
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he  represents:  Richter  v.  Jerome,  123  U.  S.  233,  246;  Kerri- 
sonv.  Stewart,  93  U.  S.  155-160;  Corcoran  v.  Chesapeake  Canal 
Co.,  94  U.  S.  741,  745.  No  fraud  or  bad  faith  on  the  part 
of  the  trustee  is  shown  in  the  present  case.  On  the  con- 
trary, good  faith  affirmatively  appears.  Therefore,  the  cred- 
itors are  bound  by  the  judgment  and  the  settlement  thereof 
equally  with  their  trustee. 

There  being  no  right  of  appeal,  there  was  no  right  to  set^ 
tie  **  a  bill  of  exceptions,  and  an  order  attempting  to  grant 
such  right  is  appealable:  Evans  v.  St.  Paul  etc.  Ins.  Co.,  54 
Wis.  522. 

By  the  Court.  Order  reversed,  and  action  remanded  with 
directions  to  deny  the  motion. 

Appeal — Waivbr. — The  right  of  appeal  is  not  waived  by  paying  the 
judgment:  Hayes  v.  Nourse,  107  N.  Y.  577;  1  Am.  St.  Rep.  891,  and  note. 
The  right  of  appeal  from  a  judgment  is  not  waived  by  its  payment  to  pre- 
vent the  sale  of  the  judgment  debtor's  property  under  an  execution  issued 
for  the  enforcement  of  such  judgment:  Green  v.  Hall,  43  Neb.  275j  47  Am. 
St.  Rep.  761. 

Judgments  against  Trustee,  When  Bind  Cestui  Que  Trust. — The 
rights  of  a  cestui  que  trust  cannot  be  cut  off  by  a  decree  in  equity  rendered 
in  a  proceeding  to  which  he  is  not  a  party:  Collins  v.  Lofftut,  10  Leigh,  5;  34 
▲m.  Deo.  719,  and  extended  note. 


GuiNARD    V.    KnAPP-StOUT    ETC.    CoMPANY. 

[90  Wisconsin,  123.] 

JuBT  Trial— Negligence,  when  a  Question  for  the  Jurt. — In  an  ac- 
tion for  personal  injuries,  the  questions  whether  defendant  was  guilty 
of  negligence  in  providing  unsafe  machinery,  or  in  failing  to  instruct 
the  plaintiff  of  its  dangerous  character,  and  whether  plaintiff  on  hia 
part  was  guilty  of  contributory  negligence,  are  for  the  jury. 

Jury  Trial — Instructions — Duty  of  Court. — A  judge  who  is  asked  to 
give,  and  does  give,  an  instruction  to  the  jury  correctly  stating  the 
propositions  of  law  applicable  to  the  case,  but  who  adds  that  they  may 
nseit  as  far  as  they  find  it  applicable,  commits  error  for  which  the  los* 
ing  litigant  is  entitled  to  a  new  trial.  It  is  for  the  judge  to  determine 
whether  an  instruction  is  applicable,  and  he  cannot  submit  its  applica* 
bility  to  the  jury. 

Negligence  must  be  the  Proximate  Cause  of  an  Injury  to  entitle  the 
plaintiff  to  recover.  An  instruction  to  the  jury  that  if  they  find  from 
the  evidence  that  the  defendant  was  guilty  of  a  lack  of  ordinary  care, 
they  should  find  for  the  plaintiff,  is  therefore  erroneous,  because  it  does 
not  require  them  to  find  further  that  such  want  of  care  waa  the  caaa« 
of  the  injury. 
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Master  and  Sbrvant— Assomption  ov  Risk.— A  lervant  who  has  b««a 
employed  in  a  dangerous  position,  or  to  work  with  unsafe  appliances, 
who  asks  to  be  retained  in  sach  position,  does  not  thereby  represent 
himself  as  competent  therefor,  nor  does  he  assume  the  risks  thereof. 

Action  to  recover  for  personal  injuries  suiOfered  by  the 
plaintiflF,  an  adult  employee  in  a  sawmill  of  the  defendant, 
'while  oiling  a  rapidly  moving  shaft.  His  coat  sleeve  was 
caught  in  a  screw  upon  the  shaft.  He  had  worked  for  the 
defendant  in  previous  years,  but  not  in  the  same  capacity. 
The  testimony  tended  to  prove  that  the  light  was  poor,  and 
that  the  plaintiff  had  never  been  instructed  respecting  the 
dangers  of  his  position.  Several  special  issues  were  submit- 
ted to  the  jury,  all  of  which  were  found  in  favor  of  the  plain- 
tiff.   The  defendant  appealed. 

V.  W.  JameSf  for  the  appellant. 

John  R.  Mathews  and  C.  T.  Bundy^  for  the  respondent. 

i»7  WiNSLOW,  J.  The  vital  questions  which  were  pre- 
sented by  the  pleadings  and  the  evidence  in  this  case  were: 
1.  Whether  the  defendant  was  guilty  of  negligence  which 
was  the  proximate  cause  of  plaintiff's  injury,  either  in  pro* 
viding  unsafe  machinery  or  in  failing  to  instruct  and  warn 
jthe  plaintiff  of  its  dangerous  character;  2.  Whether  the 
plaintiff  himself  was  guilty  of  contributory  negligence  in 
not  seeing  and  avoiding  the  revolving  set-screw.  Both  of 
these  questions  were  answered  by  the  jury  favorably  to  the 
plaintiff.  We  regard  these  questions  as  fairly  questions  for 
the  jury,  and  not  for  the  court;  and  it  necessarily  follows 
that  if  no  errors  were  committed  in  the  rulings  on  testimony 
or  in  the  instructions  to  the  jury,  the  judgment  in  this  case 
cannot  be  disturbed.  Examination  of  the  charge,  however, 
convinces  us  that  there  were  errors  in  the  instructions  which 
necessitate  reversal  of  the  case. 

The  defendant  requested  the  giving  of  the  following  in- 
struction: "If  you  find  that  the  plaintiff  engaged  with  the 
defendant  in  the  duty  of  oiling  the  machinery  of  its  sawmill, 
without,  at  the  time,  fully  understanding  or  comprehending 
the  dangers  incident  to  his  business,  yet  if  you  find  that  be- 
tween the  time  of  his  employment  and  the  time  he  was  in- 
jured he  lerrned  of  these  dangers,  or  in  the  course  of  his 
employment  ought  to  have  known  of  the  liability  to  acci- 
dent by  being  entangled  in  the  machinery,  as  he  was,  it  is 
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your  duty  to  find  that  he  assumed  the  risk  of  such  injury  as 
incident  to  his  employment,  and  you  cannot  attribute  the 
accident  to  the  negligence  of>  the  defendant."  The  couri 
read  this  instruction  to  the  jury,  and  added:  "Now,  gentle- 
men, as  a  general  proposition  of  law  that  is  correct,  and  as 
***  far  as  you  find  it  applicable  you  may  use  it."  The  de- 
fendant also  asked  the  following  instruction:  "It  is  the  duty 
of  the  plaintiff  to  look  at  the  machinery  about  which  he  is 
employed  to  work,  and  to  apprise  himself  of  any  danger  af- 
forded by  the  machinery  itself,  and  which  he  could  have 
discovered,  or  ought  to  have  discovered,  by  a  proper  examina- 
tion thereof,  or  by  the  use  of  his  sight  and  other  senses;  and 
if  he  failed  during  the  course  of  his  employment,  and  while 
engaged  in  the  risk  of  oiling  the  machinery,  to  apprise  him- 
self of  the  dangers  which  he  ought  to  have  seen,  then  the 
plaintiff  was  not  in  the  exercise  of  ordinary  care  or  prudence» 
and  it  is  your  duty  to  so  find."  This  the  court  read  to  the 
jury,  and  added:  "  That  you  may  consider  as  far  as  you  find 
it  applicable." 

The  instructions  above  quoted  stated  correct  propositions 
of  law  and  were  applicable  to  the  testimony  in  the  case. 
The  appellant  was,  therefore,  entitled  to  have  them  given  to 
the  jury  without  modification.  It  is  plainly  the  duty  of  the 
court,  and  not  of  the  jury,  to  decide  when  a  legal  proposition 
is  applicable  to  the  evidence.  To  give  the  jury  a  legal  propo- 
sition, and  say  to  them:  "You  may  use  this  as  far  as  you 
find  it  applicable,"  comes  very  near  being  an  abdication  of 
the  functions  of  the  court.  Under  such  an  instruction  the 
jury  is  given  full  license  to  decide  that  the  proposition  has 
no  application  to  the  case  and  disregard  it  entirely.  The 
charge  should  contain  only  such  propositions  as  are  to  be  ap- 
plied to  the  evidence  in  the  case.  The  court  says  to  the  jury, 
in  substance:  "  These  are  the  propositions  of  law  applicable 
to  the  evidence.  Take  them,  apply  them  to  the  case,  and 
return  your  verdict."  Such  being  the  proper  functions  of 
the  court  and  the  jury,  it  seems  very  plain  that  the  court 
erred  in  leaving  it  to  the  jury  to  decide  whether  the  instruc- 
tions were  applicable  to  the  case.  A  similar  remark  was 
disapproved  by  this  court  in  Duthie  v.  Washhurn,  87  Wis. 
231. 

**®  It  is  said  that  the  court  subsequently  cured  the  error 
by  charging  the  jury  to  the  effect  that  a  man  must  use  du» 
diligence  and  use  his  senses,  and  if  he  fails  to  use  such  dili> 
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gence  as  a  raan  of  ordinary  prudence  would,  and  thereby 
Buffers  an  injury,  then  he  has  not  used  ordinary  care.  But 
we  cannot  regard  this  as  any  fair  equivalent  of  the  proposi- 
tions first  above  quoted. 

Tlie  ninth  question  of  the  special  verdict  asks  whether  the 
plaintiff  was  injured  by  defendant's  want  of  ordinary  care, 
which  caused  the  injury.  In  submitting  this  question  to  the 
jury  the  trial  judge  said:  "If  you  find  that  there  was  a  lack 
of  ordinary  care  on  the  part  of  the  defendant,  you  will  an- 
swer this  question  accordingly.  If  you  are  not  so  satisfied, 
you  will  answer  this  question,  *  No.*  ....  If  you  are  sat- 
isfied that  it  has  been  shown  by  a  preponderance  of  the  evi- 
dence that  there  was  a  want  of  ordinary  care,  your  answer 
must  be,  'Yes.'  If  you  are  not  so  satisfied,  your  answer  to 
question  9  will  be  '  No.' "  Nowhere  in  the  charge  do  we 
find  these  expressions  qualified.  This  seems  to  us  to  be 
clearly  erroneous.  The  question  asks  whether  there  was  a 
lack  of  ordinary  care  which  caused  the  injury.  The  instruc- 
tion says,  in  eflfect,  that  if  there  was  lack  of  ordinary  care  it 
did  cause  the  injury.  This  result  does  not  follow.  The  jury 
must  find  not  only  the  lack  of  care,  but  that  it  was  the  prox- 
imate cause  of  the  injury:  Craven  v.  Smith,  89  Wis.  119. 

We  are  asked  to  hold  that  because  the  plaintifl',  some  time 
after  he  was  employed  as  an  oiler,  applied  to  be  retained  in 
that  capacity,  he  thereby  represented  himself  as  competent 
for  the  position  and  assumed  all  the  risks.  We  cannot  so 
hold.  There  is  no  evidence  or  finding  that  he  was  retained 
in  his  position  on  account  of  his  request,  or  that  the  request 
had  anything  to  do  with  the  defendant's  action  in  the  prem- 
ises. 

By  the  Couet.  Judgment  reversed,  and  cause  remanded 
for  a  new  trial.  

Negligence — Proximate  Cause. — The  proximate  canse  of  an  injury 
alone  is  considered:  Lackawanna  etc.  R.  R.  Co.  v.  Chenewith,  52  Pa.  St.  382; 
91  Am.  Dec.  168,  and  note.  Persons  who  perpetrate  torts  are  responsible 
only  for  the  proximate  consequences  thereof:  Western  Ry.  v.  Mutch,  97  Ala. 
194;  38  Am.  St.  Rep.  179;  Village  of  Carterville  v.  Cook,  16  Am.  St.  Rep. 
252.  See,  also,  the  extended  note  to  Oilaon  v.  Delatoare  etc  Canal  Co.,  36 
Am.  St.  Rep.  815. 

Master  and  Servant — Assumption  of  Risk.  —A  servant  may  contract 
to  use  defective  machinery,  and,  where  he  knows  of  the  defect  and  uses  the 
machinery  voluntarily,  the  law  warrants  the  inference  that  he  assumes  the 
risks:  Ragon  v.  Toledo  etc.  Ry.  Co.,  97  Mich.  265;  37  Am.  St  Rep.  336,  and 
note  with  the  cmcs  collected.    If  a  servant,  knowing  of  a  defect  in  th« 
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machinery,  materials,  or  premises  furnished  for  his  use,  without  complaint, 
or  promise  from  the  master  to  repair,  continues  to  use  them,  he  asaames  tha 
risk,  and  waives  all  claim  against  the  master  for  injury  therefrom:  Brecketl' 
ridge  Co.  t.  Eicka,  94  Ky.  362;  42  Am.  St.  Rep.  361,  and  note. 


PfiOMEB  r.  Milwaukee,  Lake  Shore  and  West- 
ern Railway  Company. 

[90  Wisconsin,  215,] 

Master  and  Servant. — An  Employee  Does  not  Assume  the  risks  of 
dangers  which  are  known  to,  and  can  be  aroided  by,  the  exercise  of  rea- 
sonable care  on  the  part  of  his  employer. 

Master  and  Servant.— The  Delegation  to  an  Employee  or  Servant  of 
the  duty  of  taking  such  measures  as  are  withia  the  power  of  the  mas- 
ter  to  protect  employees  against  dangers  while  at  work  cannot  relieve 
the  master  from  liability,  if  the  employee  to  whom  such  duty  is  deputed 
does  not  exercise  reasonable  care  in  its  discharge. 

Railway  Corporations — Negligenob  o»  Employees. — The  pushing  or 
driving  of  cars  through  a  station  yard,  the  engine  being  detached,  and 
no  light  being  kept  on  the  front  of  such  car,  and  without  providing  any 
signal  of  danger  or  giving  any  notice  of  its  approach,  is,  as  respects 
employees  whose  duties  require  them  to  be  in  such- yard,  negligence  en- 
titling them  to  recover  of  the  corporation  if  injured  without  contribu- 
tory negligence  on  their  part. 

Master  and  Servant — Negliqkncb — Vice-principal. — If  a  railway  car, 
while  moving  in  the  yard  of  the  corporation,  is  cut  loose  from  the  en- 
gine and  left  in  the  charge  of  an  employee,  aiid  he,  while  riding  on  it 
down  the  track,  at  night  and  in  the  dark,  places  himself  on  its  rear  in- 
stead of  its  front,  with  no  signal  or  other  means  of  warning  upon  or 
near  its  front,  his  negligence  in  this  respect  is  a  neglect  of  the  duty 
which  the  corporation  owed  to  its  employees,  and,  therefore,  any  of 
them,  if  injureil,  may  recover  compensation  therefor. 

Master  and  Servant. — The  Risk  Consequent  on  the  Failure  of  a  Rail- 
way Corporation  to  adopt  proper  precautions  for  the  safety  of  its  em- 
ployees while  working  in  its  yard  at  night,  in  the  dark,  from  dangers 
to  them  resulting  from  a  car  being  put  in  motion  in  such  yard  without 
any  light  or  danger  signal  in  front  thereof,  is  not  assumed  by  persons 
accepting  and  entering  upon  work  in  such  yard,  unless  such  dangers 
are  open  and  obvious,  or  the  plaintifiF,  in  the  exercise  of  ordinary  care, 
ought  to  have  observed  and  apprehended  the  damage  likely  to  result. 

Negligence,  when  a  Question  for  the  Jury. — The  question  of  contrib- 
utory negligence  is  for  the  jury,  and  when  the  evidence  does  not 
elearly  and  indisputably  show  such  negligence  and  want  of  care  on  the 
part  of  the  plaintiff  so  as  to  leave  nothing  to  submit  to  the  jury  on  tho 
opposite  theory,  a  nonsuit  should  not  be  granted. 

Action  to  recover  for  personal  injuries  Buffered  by  the 
plaintiff  irom  being  run  over  by  a  car  in  the  yard  of  the  de- 
fendant corporation,  of  which   he  was  an  employee.    The 
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night  when  the  injuries  were  received  was  very  dark.  The 
car,  after  being  put  in  motion  by  a  switch  engine,  was  de- 
tached therefrom  and  left  to  run  down  the  track  in  charge  of 
a  brakeman.  He  put  no  light  or  other  warning  signal  in 
front  of  it,  and  the  plaintiff,  before  knowing  of  its  presence, 
was  struck  and  ran  over  by  it.  The  trial  court  directed  a 
nonsuit,  and  the  plaintiff  appealed. 

Wigman  &  Martin,  for  the  appellant. 

Fish  &  Gary,  for  the  respondent. 

**•  Pinney,  J.  1.  There  is,  no  doubt,  a  considerable  de- 
gree of  danger  attending  the  service  in  which  the  plaintiff 
was  engaged  as  one  of  the  night  repair  force  in  the  defend- 
ant's yard,  where  trains  were  frequently  arriving  and  depart- 
ing, and  cars,  singly  or  in  number,  were  continually  being 
shunted,  or  driven  back  or  forth  on  the  various  tracks,  or 
switched  from  one  to  another;  and  there  can  be  no  doubt  but 
that  the  dangers  which  are  unavoidable,  in  the  exercise  by 
the  company  of  reasonable  care  and  precaution  in  guarding 
its  employees  against  such  perils,  are  assumed  by  them  in 
consenting  ***  to  accept  employment  under  such  circum- 
stances. But  the  employee  does  not  assume  the  risk  of  those 
dangers  which  are  known  by,  and  can  be  obviated  or  avoided 
by  the  exercise  of  reasonable  care  and  caution  on  the  part  of, 
the  company.  The  company  is  bound  to  take  reasonable 
care  and  caution  to  protect  those  working  in  its  yards  from 
such  dangers,  and  it  would  be  liable  for  damages  sustained 
by  any  employee  in  consequence  of  its  neglect  or  failure  to 
discharge  its  duty  in  that  regard.  The  duty  is  one  arising 
from  the  relation  of  master  and  servant,  and  the  servant  has 
a  right  to  assume,  until  he  has  knowledge  to  the  contrary, 
that  the  master  has  taken  and  will  adopt  such  reasonable 
measures  as  are  within  his  power  to  protect  him  against  such 
dangers  while  engaged  in  his  work.  In  whatever  manner 
the  company  may  choose  to  discharge  its  duty,  it  still  con- 
tinues, though  it  be  delegated  to  one  or  more  of  its  oflBcers  or 
servants,  and  it  cannot,  by  reason  of  such  delegation,  claim 
exemption  from  liability  for  injuries  occasioned  by  its  non- 
performance. The  master  is  required  to  furnish  the  servant 
with  proper  and  suitable  tools  and  instruments  for  his  use, 
and  a  safe  and  proper  place  in  which  to  perform  his  work, 
and  while  requiring  the  performance  of  work  by  a  servant  in 
a  place  which  may  be  or  has  become  dangerous,  and  such 
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danger  may  be  foreseen  and  guarded  against  by  the  exercise 
of  reasonable  care  and  prudence  on  the  part  of  the  master,  it 
is  his  duty  to  exercise  such  care  and  adopt  such  precautions 
as  will  protect  the  servant  from  avoidable  danger;  that  is  to 
say,  such  as  may  be  avoided  by  the  exercise  of  reasonable 
care  and  caution  on  the  part  of  the  master:  Bessez  v.  Chicago 
etc.  Ry.  Co.,  45  Wis.  481,  482;  Kelleher  v.  Milwaukee  etc.  R.  R. 
Co.,  80  Wis.  584,  588;  Smith  v.  Chicago  etc.  Ry.  Co.,  42  Wis. 
520;  Laning  v.  New  York  Cent.  Ry.  Co.,  49  N.  Y.  531,  532; 
10  Am.  Rep.  417;  Corcoran  v.  Holbrook,  59  N.  Y.  517;  17 
Am.  Rep.  369;  McGovern  v.  Central  Vt.  R.  E.  Co.,  123  N.  Y. 
280,  287,  288;  Moore  v.  Wabash  etc.  R.  R.  Co.,  85  Mo.  588. 

***  The  conditions  and  circumstances  under  which  the 
plaintiff  was  required  to  perform  his  service  in  the  yard,  as 
well  as  its  dangers,  and  what  reasonable  care  and  caution  the 
company  could  and  ought  to  have  observed  in  shunting, 
kicking,  or  moving  cars,  particularly  in  the  night-time,  when 
the  plaintiff  had  to  perform  his  work,  was,  we  must  assume, 
well  known  to  its  foreman,  Blake,  who,  it  appears,  was  on  the 
engine  and  in  charge  of  its  work,  and  directed  the  passenger 
coach  to  be  kicked  down  the  main  track,  by  reason  of  which 
the  plaintiff  was  injured.  The  evidence  does  not  show  how 
far  the  coach  had  been  driven  before  it  came  upon  the  main 
track  where  the  engine  let  go  of  the  coach  by  the  direction 
of  Blake,  about  three  hundred  feet  distant  from  where  it 
struck  the  plaintiff.  The  evidence  tends  to  show  that  it  came 
on  the  main  track  somewhat  from  the  south,  and  on  a  curve 
and  that  the  switch  could  not  be  seen  from  where  the  plaintiff 
had  been  working,  and,  although  a  man  with  a  lantern  was 
on  the  rear  of  the  car,  there  was  no  one  nor  any  light  on  the 
front  of  the  car,  and  no  locomotive  was  attached  to  it,  to 
admonish  employees  of  its  comparatively  noiseless  approach 
and  the  danger  that  might  ensue.  The  manner  in  which 
the  car  was  thus  left  to  run  its  course,  as  to  employees  in  the 
yard,  was,  in  a  very  considerable  degree,  attended  by  the 
perils  and  risk  consequent  upon  making  a  running  switch — 
a  proceeding  usually  considered  as  a  negligent  act,  and  at- 
tended with  great  danger:  Ward  v.  Chicago  etc.  Ry.  Co.,  85 
Wis^  601,  and  cases  cited;  and  if  made  across  a  frequented 
street  in  the  night-time,  without  providing  any  signal  of  dan- 
ger or  giving  any  notice  of  the  approach  of  the  rear  section^ 
is  held  to  be  negligence  as  a  matter  of  law:  Delaware  etc. 
R.  R.  Co.  V.  Converse,  139  U.  S.  469. 
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The  evidence  tends  to  show  that,  by  the  adoption  of  rea- 
sonable precautions  within  its  power,  the  company  could  have 
given  the  plaintiff  timely  warning  of  the  danger  to  which 
he  was  exposed,  and  thus  guarded  him  against  the  *'*  in- 
jury he  sustained,  and  that  it  failed  to  discharge  its  duty  to 
him  in  this  respect.  The  presence  of  a  brakeman  with  a 
light  on  the  front  of  a  car,  or  of  an  engine  attached  to  it,  to 
give  warning  by  sound  as  well  as  by  light,  and  to  regulate  its 
speed  or  reverse  its  course,  are  among  the  expedients  that 
might  have  been  reasonably  adopted.  So  far  as  we  can  dis- 
cover, no  such  or  similar  measure  was  adopted,  and  the  com- 
pany, or  its  representative,  the  foreman,  in  driving  the  coach 
along  the  main  track  in  the  manner  and  under  the  circum- 
stances stated,  practically  ignored  the  presence  of  the  plain- 
tiff and  others  of  the  night  crew  at  work  in  the  yard,  and 
took  no  measure  whatever  to  protect  him  against  the  dangers 
to  which  he  was  thus  exposed. 

We  think,  too,  that  there  was  sufficient  evidence  of  the 
defendant's  positive  negligence  to  require  the  submission  of 
the  case  to  the  jury,  independent  of  its  alleged  neglect  of 
duty.  It  appears  the  foreman  directed  an  employee  of  the 
company,  when  the  coach  was  kicked  and  cut  off,  to  ride  it 
down  along  the  track,  and  it  is  said  that  this  employee  neg- 
ligently discharged  the  duty  devolved  on  him,  by  riding  on 
the  rear  instead  of  the  front  of  the  car,  and  so  that  the  injury 
may  be  said  to  have  been  the  result  of  the  negligence  of  a 
fellow-servant  of  the  plaintiff,  for  which  there  can  be  no  re- 
covery. The  act  charged  as  negligent  was,  as  we  have  said, 
the  act  of  Blake,  the  foreman  in  the  yard  at  the  time,  and 
acting,  it  would  seem,  as  engineer;  and  if  he  was  a  fellow- 
servant  of  the  plaintiff  the  defendant  company  would,  not- 
withstanding, be  liable,  under  the  provisions  of  the  statute 
(Sanborn  and  Berry  man's  Annotated  Statutes,  sec.  1816  a),  for 
the  consequences  of  his  negligence.  Evidently  the  riding  of 
cars  in  the  night-time  by  a  brakeman  or  employee  on  the 
front  end  with  a  lantern  may  serve  to  signal  the  approach  of 
the  car  or  cars,  and  regulate  or  fitay  their  course  by  means  of 
the  brake,  and  operates  as  a  precaution  calculated  to  prevent 
accident  and  injury  to  the  workmen  in  the  yard.  It  may 
properly  '*'  be  considered  as  a  reasonable  precaution  and 
measure  of  safety  which  it  was  the  duty  of  the  company  to 
take  for  that  purpose,  and  in  that  view  the  servant  of  the 
company  riding  the  coach  in  the  present  case  was  charged  bj 
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the  company,  through  its  foreman,  with  the  duty  the  com- 
pany owed  the  plaintiflf  and  others,  its  employees  at  work  in 
the  yard.  He  was  the  agent  of  the  company  for  the  perform- 
ance of  that  duty,  and  his  failure  to  properly  perform  it  is  to 
be  imputed  to  the  company,  and  its  liability  for  nonperform- 
ance of  its  duty  would  still  remain:  Smith  v.  Chicago  etc.  Ry. 
Co.,  42  Wis.  526,  and  cases  cited;  Laning  v.  New  York  Cent. 
R.  R.  Co.,  49  N.Y.  521;  10  Am.  Rep.  417;  Cadden  v.  American 
etc.  Co.,  88  Wis.  418,  419;  McGovern  v.  Central  Vt.  R.  R.  Co., 
123  N.  Y.  288. 

We  think  it  was  a  question  of  fact  for  the  jury  to  deter- 
mine from  the  evidence  whether  working  at  night  by  the 
plaintiflF  in  the  defendant's  yard  was  attended  with  danger 
not  fairly  incident  to  his  employment,  and  which  could  have 
been  foreseen  and  guarded  against  by  the  defendant  by  the 
exercise  of  reasonable  care  and  prudence,  and  whether  the 
plaintiff's  injury  was  caused  by  its  neglect  to  adopt  such  rea- 
sonable precautions  as  were  necessary  to  protect  the  plaintiff 
from  such  danger. 

2.  The  risk  consequent  upon  the  failure  of  the  company  to 
properly  discharge  its  duty  to  the  plaintiff,  as  its  employee, 
is  not  one  of  the  ordinary  risks  incident  to  his  employment, 
and  the  plaintiff  did  not  assume  the  consequences  of  it  by 
accepting  and  entering  upon  his  work.  But  if  the  negligence 
of  the  company,  or  element  of  danger,  though  not  incident  to 
his  employment,  was  open  and  obvious,  or  such  that  the 
servant,  in  the  exercise  of  ordinary  care,  ought  to  have  ob- 
served it  and  comprehended  the  danger  likely  to  result,  then 
he  assumed  the  risk  if  he  continued  in  the  employment. 
There  is  no  evidence  tending  to  show  that  the  plaintiff,  by 
continuing  in  his  employment,  assumed  the  risk  ***  of  in- 
jury from  the  defendant's  failure  to  properly  perform  any  of 
its  duties  to  him  as  its  employee. 

3.  The  testimony  of  the  plaintiff  and  his  companion,  Van 
Alstine,  is  to  the  effect  that  they  did  not  see  the  car  nor  hear 
anything  indicating  its  approach,  and  tends  to  show  that, 
from  where  they  were  at  the  time,  they  could  not  see  up  to 
the  switch  where  it  came  upon  the  main  track.  The  testi- 
mony on  this  subject  is  not  entirely  clear,  but  it  wholly  fails 
to  show  that  anything  was  done  to  warn  them  or  signal  the 
approach  of  the  coach.  They  started  east  toward  the  depot, 
their  backs  to  the  switch,  and  the  plaintiff  testifies  that  he 
was  walking  between  the  two  tracks  and  not  between  the 
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rails  of  the  main  track,  and  Van  Alstine's  evidence  tends  to 
the  same  conclusion.  The  entire  evidence  on  the  subject  is 
not  so  clear  and  decisive  as  to  justify  the  court  in  withdravr- 
ing  the  question,  whether  the  plaintiff's  negligence  contributed 
to  his  injury,  from  the  jury.  "The  question  of  contributory 
negligence  is  eminently  proper  for  a  jury  to  determine,  and 
when  the  evidence  does  not  clearly  and  indisputably  show 
Buch  negligence  or  want  of  care  on  the  part  of  the  plaintiff, 
80  as  to  leave  nothing  to  submit  to  the  jury  on  the  opposite 
theory  or  position,  a  nonsuit  should  not  be  granted":  Houfe 
V.  Fulton,  29  Wis.  296;  9  Am.  Rep.  568;  Bessex  v.  Chicago  etc. 
Ry.  Co.,  45  Wis.  483;  Valin  v.  Milwaukee  etc,  R.  R.  Co.,  82 
Wis.  1,  6;  33  Am.  St.  Rep.  17,  and  cases  cited. 
For  these  reasons  the  nonsuit  was  improperly  granted. 

By  the  Court.    The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 


Master  and  Servant — Assumption  of  Risk — Knowledqk  o»  Mastks. 
A  laborer  who  does  not  know  of  an  unusual  and  increased  danger  known 
to  his  employer  does  not  assume  the  risk  of  an  injury  from  such  danger, 
and  may  recover  from  his  employer:  Norfolk  etc.  R,  R.  Co.  v.  Ward,  90  Va. 
687;  44  Am.  St.  Rep.  945.  A  master  is  liable  to  a  servant  for  injury  caused 
by  the  master's  negligence,  when  the  defect  causing  such  injury  was  known 
to  the  master,  and  not  to  the  servant:  Buzzell  v.  Lacorda  Mfg.  Co.,  48  Me. 
113;  77  Am.  Dec.  212,  and  extended  note  at  page  223. 

Master  and  Servant — Vice-principal — Master's  Liability  for  Neo- 
MGENCE  of. — If  a  servant  of  a  railway  corporation  is  intrusted  with  a  duty 
that  belongs  to  his  principal  as  a  primary  duty,  the  negligence  of  such 
servant  is  negligence  for  which  the  principal  is  answerable  to  another  serv- 
ant injured  thereby:  Chicago  etc.  R.  R.  Co.  v.  Kneirim,  152  III.  458;  43  Am. 
St.  Rep.  259,  and  note;  Glixeney  v.  Ocean  SteamsMp  Co.,  92  Ga.  726;  44  Am. 
St.  Rep.  113,  and  note. 

Railroads  are  Liable  to  Their  Servants  fob  Injuries  Received 
IN  Consequence  of  Want  of  Regulations  for  their  guidance  in  making 
flying  switches,  and  in  the  shunting  and  kicking  of  its  cars:  Reagan  7.  8L 
Lotiia  etc.  Ry.  Co.,  93  Mo.  348;  3  Am.  St.  Rep.  542,  and  note.  It  is  the 
duty  of  a  railroad  to  frame  and  promulgate  such  rules  for  the  moving  of  its 
trains  as  will  afford  reasonable  safety  to  operatives  engaged  in  moving  them, 
and,  for  a  failure  to  do  this,  it  is  liable  to  an  employee  injured:  Lewis  v. 
Seifert,  116  Pa.  St.  628;  2  Am.  St.  Rep.  631,  and  note;  Buahby  v.  New  York 
etc  R.  R.  Co.,  107  N.  Y.  374;  1  Am.  St.  Rep.  844. 

Negligence,  when  a  Question  for  the  Jury. — If  there  is  reasonabla 
doubt  as  to  the  facts  or  the  inferences  to  be  drawn  from  them,  the  question  ci 
negligence  is  solely  for  the  jury  to  determine:  Vannatta  v.  Central  R.  R.  Co., 
154  Pa.  St.  262;  35  Am.  St.  Rep.  823,  and  note;  Gibson  v.  City  of  Hunting- 
ton, 38  W.  Va.  177;  45  Anu  St.  Rep.  853,  and  note. 
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[90  WiscOKSiN,  225.1 
An  AoBNT  OR  Servant  is  Responsiblb  to  Third  Persons  for  injuries 

occaaioned  by  bis  misfeasaace,  but  not  for  those  occasioned  by  mers 

noufeasance. 
Nonfeasance  is  the  omission  of  an  act  which  a  person  ought  to  do;  misfeas* 

ance  is  the  improper  doing  of  an  act  which  a  person  may  lawfully  do; 

malfeasance  is  the  doing  of  an  act  which  a  person  ought  not  to  do  at 

all. 

CORFORATION,  AOENT,  MiSFBASANCB  70B  WHICH  AnSWERABLB. — An  agent 

of  a  corporation  charged  with  the  duty  of  providing  safe  machines  with 
which  its  employees  were  required  to  work,  and  who,  knowing  a  ma. 
chine  to  be  defective  and  dangerous,  put  an  employee  to  work  there- 
with, is  guilty  of  misfeasance,  for  which  he  is  answerable  to  suob 
employee,  if  injured  thereby. 
Master  and  Servant  mat  bb  Joined  in  one  action  to  recover  compeosa.' 
tion  for  injuries  suffered  from  the  same  act  of  negligence. 

Mylrettf  Marchetti  &  Bird,  for  the  plaintiff. 

Goodrich  &  Goodrich,  for  the  defendants. 

*••  Newman,  J.  The  complaint  states,  in  substance,  that 
the  defendant  the  Whitcomb  Lumber  Company  is  a  corpo- 
ration; that  the  defendant  Parian  Semple  was  one  of  its 
officers  and  its  general  managing  agent;  that  its  business 
was  the  manufacturing  of  timber  into  firewood;  that  it 
operated,  in  this  work,  a  machine  which  was  defective  and 
dangerous;  that  it  knew  the  machine  to  be  defective  and 
dangerous;  that  the  defect  which  rendered  it  dangerous  was 
that  the  saw  was  defectively  and  insecurely  fastened  to  its 
shaft;  that  the  plaintiff  was  employed  to  work  upon  or  with 
this  machine;  that  he  was  inexperienced  in  such  work  and 
as  to  such  machine,  and  did  not  know  of  the  defect  of  the 
machine;  that  the  defendants  knew  that  he  was  so  inexpe- 
rienced and  ignorant;  that  plaintiff  received  no  instructions; 
that  he  was  injured,  without  his  fault,  by  reason  of  the  defect 
of  the  machine.  Fairly  construed,  this  is  the  substance  of 
the  complaint.  It  was  the  duty  of  the  defendant  the  Whit- 
comb Lumber  *'*  Company  to  furnish  the  plaintiff  a  safe 
machine  to  work  with,  and,  knowing  the  defect  of  the  ma- 
chine, and  that  he  was  inexperienced,  to  instruct  him  of  the 
dangers  of  the  employment.  Not  to  do  this  was  negligence. 
The  complaint  states  a  cause  of  action  against  the  defendant 
the  Whitcomb  Lumber  Company, 

Whether  the  complaint  states  a  cause  of  action  against  the 
defendant  Parian  Semple  is   more  complex.    He   was   tho 


•12         Greenbebq  v.  Whitcomb  Lumber  Co.     [Wisconsin, 

agent  or  servant  of  the  Whitcomb  Lumber  Company,  charged 
with  the  oversight  and  management  of  its  operations,  and 
with  the  duty  of  providing  a  safe  machine  for  the  work  in 
which  the  plaintiff  was  engaged.  The  principle  is  well  set- 
tled that  the  agent  or  servant  is  responsible  to  third  persons 
•nly  for  injuries  which  are  occasioned  by  his  misfeasance, 
and  not  for  those  occasioned  by  his  mere  nonfeasance.  Some 
confusion  has  arisen  in  the  cases  from  a  failure  to  observe 
clearly  the  distinction  between  nonfeasance  and  misfeasance. 
These  terms  are  very  accurately  defined,  and  their  applica- 
tion to  questions  of  negligence  pointed  out,  by  Judge  Metcalf, 
in  Bell  v.  Josselyn,  3  Gray,  309;  63  Am.  Dec.  741.  "  Nonfeas- 
ance," says  the  learned  judge,  "is  the  omission  of  an  act 
which  a  person  ought  to  do;  misfeasance  is  the  improper 
doing  of  an  act  which  a  person  might  lawfully  do;  malfeas- 
ance is  the  doing  of  an  act  which  a  person  ought  not  to  do  at 
all."  The  application  of  these  definitions  to  the  case  at  bar 
is  not  difficult.  It  was  Semple's  duty  to  have  had  this 
machine  safe.  His  neglect  to  do  so  was  nonfeasance.  But 
that  alone  would  not  have  harmed  the  plaintiflT,  if  he  had  not 
set  him  to  work  upon  it.  To  set  him  to  work  upon  this 
defective  and  dangerous  machine,  knowing  it  to  be  danger- 
ous, was  doing  improperly  an  act  which  one  might  lawfully 
do  in  a  proper  manner.  It  was  misfeasance.  Both  elements, 
nonfeasance  and  misfeasance,  entered  into  the  act  or  fact 
which  caused  the  plaintiflf's  damages.  But  the  nonfeasance 
alone  could  not  have  produced  it.  The  misfeasance  was  the 
efficient  •"  cause.  For  this,  the  defendant  Semple  is  re- 
sponsible to  the  plaintiff:  Mechem  on  Agency,  sec.  569,  et  seq; 
14  Am.  &  Eng.  Ency.  of  Law,  873,  and  cases  cited  in  note  4; 
Wood  on  Master  and  Servant,  2d  ed.,  667;  Osborne  v.  Morgan, 
130  Mass.  102;  39  Am.  Rep.  437. 

The  complaint  states  but  a  single  cause  of  action.  It  is 
the  same  cause  of  action  against  both  defendants,  arising 
from  the  same  acts  of  negligence — the  master  for  the  negli- 
gence of  its  servant;  the  servant  for  his  own  misfeasance. 
Both  master  and  servant,  being  liable  for  the  same  acts  of 
negligence,  may  be  joined  as  defendants:  Wood  on  Master 
and  Servant,  2d  ed.,  667;  Wright  v.  Wilcox,  19  Wend.  343;  32 
Am.  Dec.  507;  Phelps  v.  Wait,  30  N.  Y.  78. 

By  the  Court.  The  order  appealed  from  by  the  Whitcomb 
Lumber  Company  is  affirmed,  and  the  order  appealed  from 
by  the  plaintiff  is  reversed. 
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Personal  Iilability  of  Officers  of  Corporations  to  Third  Persons. 

The  purpose  of  this  note  is  to  consider  the  personal  liability  of  officers 
and  other  agents  of  corporations  to  third  persons.  The  liability  of  direct- 
ors  of  corporations  was  the  subject  of  the  monographic  note  to  HoUgea  t. 
New  England  Screio  Co.,  53  Am.  Dec.  637-651,  but  in  that  note  attention 
was  chiefly  directed  to  their  liability  to  the  corporation  itself.  This  liability 
will  not  receive  any  further  attention  here,  nor  shall  we  here  consider  thosa 
cases  in  which,  though  the  liability  is  to  the  corporation,  and  primarily  to^ 
be  asserted  in  proceedings  taken  by  it,  yet,  if  the  corporation  refuses  to  act^ 
redress  may  be  bad  by  one  of  the  stockholders  or  creditors  proceeding  to 
assert  for  his  own  benefit,  and  for  that  of  his  fellow  stockholders  or  cred- 
itors, a  cause  of  action  which  it  was  the  duty  of  the  corporation  to  have 
asserted.  Personal  liability  of  agents  to  third  persons  has  been  treated  in 
the  note  to  Baird  v.  Skipman,  22  Am.  St.  Rep.  508-514,  and  the  rules  there 
stated  will,  in  the  main,  be  found  applicable  to  officers  and  other  agents  of 
corporations. 

Classification  of  Liability.  — The  liability  of  agents  of  corporations,  like  the 
liability  of  all  other  persons,  may  be  either  ex  contractu  or  ex  delicto.  The 
former  will  be  first  considered.  There  is  this  very  substantial  difference  in 
these  two  classes  of  liabilities:  if  the  agent  is  liable  upon  a  contract,  it  is 
generally  because  the  corporation  is  not  liable,  while  his  liability  for  a  tort 
committed  by  him  while  acting  as  agent,  when  it  exists  at  all,  is  a  liability 
for  which  the  corporation  is  also  answerable. 

Liability  of  Corporation,  when  Bhxludea  that  of  Agent. — If  a  contract  has 
been  entered  into  by  an  agent  on  behalf  of  a  corporation,  and  is  binding 
npon  it,  the  liability  of  the  corporation  will  exclude  all  liability  upon  the 
part  of  the  agent,  except  indeed,  when,  in  addition  to  acting  as  an  agent, 
he  has  also  acted  upon  behalf  of  himself,  and  has,  by  the  terms  of  the  con- 
tract, made  both  himself  and  his  principal  parties  thereta  This  was  very 
clearly  pointed  out  by  Lord  Cairns  in  the  case  of  Ferguson  v.  Wilson,  L.  R.  2 
Ch.  App.  77,  89,  in  which  directors  were  sought  to  be  held  liable  upon  a  con- 
tract made  by  them  on  behalf  of  the  corporation.  He  said:  "  This  is  a  bill  filed 
npon  a  contract.  With  whom  has  the  contract  been  made?  The  bill  alleges 
that  the  contract  is  made  with,  andlbinds,  the  company.  The  company  itself 
cannot  act  in  its  own  person,  for  it  has  no  person;  it  can  only  act  through 
directors,  and  the  case  is,  as  regards  those  directors,  merely  the  ordinary 
case  of  principal  and  agent.  Wherever  an  agent  is  liable,  those  directors 
would  be  liable;  where  the  liability  would  attach  to  the  principal,  and  to 
the  principal  only,  the  liability  is  the  liability  of  the  company.  This  being 
a  contract  alleged  to  be  made  by  the  company,  I  own  that  I  have  not  been 
able  to  see  how  it  can  be  maintained  that  an  agent  can  be  brought  into  this 
court,  or  into  any  other  court,  upon  a  proceeding  which  simply  alleges  that 
his  principal  has  violated  a  contract  which  he  has  entered  into^  In  that 
state  of  things,  the  principal,  and  not  the  agent,  would  be  the  person  lia- 
ble." Therefore,  if  the  corporation  draws  a  check  against  a  bank  until  the 
amount  of  its  credit  there  is  overdrawn,  this  overdrawing,  being  the  act  of 
the  corporation,  though  authorized  by,  or  done  with  the  assent  of,  its  direct- 
ors, does  not  create  any  personal  obligation  against  them:  Beattie  v.  Ebury^ 
L.  R.  7  H.  L.  102.  The  rule  is,  without  exception,  so  far  as  we  are  aware, 
that  whenever  an  officer  or  other  agent  of  a  corporation  contracts  in  its 
behalf  and  with  proper  authority,  and  the  other  contracting  party  knows 
that  the  agent  is  not  acting  for  himself,  but  for  his  principal,  the  corpora- 
tion, then  the  agent  cannot  be  held  personally  answerable  for  any  default 
AM.  8T,  Bsr..  You  XLVIU.-^ 
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of  the  principal  respecting  the  performance  of  the  contract:  Hetfield  t. 
Addiclca,  164  Pa.  St.  1;  ImJwffr.  House,  36  Neb.  28. 

Classification  of  Liability  Ex  Contractu. — The  liability  ex  contractu  of  per« 
•oos  who  are,  or  who,  at  leaat,  assume  to  be,  officers  or  agents  of  corpora* 
tioas,  arises,  1.  Where  there  is  no  corporation,  or,  in  other  words,  where 
he  who  has  undertaken  to  act  as  an  agent  cannot  show  that  he  at  the  time 
had  a  principal;  2.  Where,  though  the  corporation  existed,  the  contract 
made  was  ultra  vires,  and  therefore  cannot  be  deemed  the  contract  of  the 
corporation;  3.  Where,  though  the  corporation  existed  and  the  contract 
was  not  ultra  vires,  the  agent  had  not  been  authorized  to  enter  into  it  on 
behalf  of  the  corporation;  and  4.  Where,  though  the  agent  might  have 
bound  the  corporation  by  the  contract  in  question,  he  did  not  execute  it  in 
such  a  form  as  to  make  it  the  contract  of  his  principaL 

Where  there  was  no  Corporation  to  be  Bound. — When  persons,  as  agents, 
assume  to  enter  into  a  contract  for  and  on  behalf  of  an  alleged  corporation, 
and  such  corporation  has  not  been  formed,  or,  though  formed,  has  not 
reached  that  stage  of  its  existence  when,  by  the  laws  of  the  state,  it  can  be 
bound  by  the  contract  in  question,  it  is  obvious  either  that  such  agents  must 
be  bound,  or  the  contract  denied  all  effect,  and  this,  too,  when  the  party 
to  it  has  parted  with  a  valuable  consideration  because  of  it,  and  the  denial 
to  give  effect  to  it  must  operate  as  a  fraud  upon  him.  As  a  general  rule, 
where  there  is  no  principal,  a  person  assuming  to  act  as  an  agent  may  be 
dealt  with  as  a  principal:  Mechem  on  Agency,  sec.  557.  The  application 
of  this  rule  to  the  law  of  corporations  requires  that  persons  assuming  to  act 
as  agents  of  a  corporation  be  held  liable  personally  when  there  was  no 
corporation  to  be  bound,  though,  perhaps,  their  liability  is  not  upon  the 
contract  itself,  but  for  a  breach  of  their  implied  representation  that  the 
corporation  existed,  and  that  they  had  authority  to  contract  for  it:  Hall 
▼.  Crandall,  29  Cal.  567;  89  Am.  Dec.  64.  The  authorities  upon  this  sub- 
ject speak  a  various  language:  Note  to  Pittsburgh  etc.  Co.  v.  Spooner,  17 
Am.  St.  Rep.  162;  note  to  People  v.  Montecito  etc.  Co.,  33  Am.  St.  Rep.  186; 
but  perhaps  it  is  possible  to  reconcile  them,  or  the  greater  number  of  them. 
If  there  is  no  corporation  either  de  jure  or  de  facto,  and  the  contract  must 
either  be  treated  as  void,  or  enforced  as  the  contract  of  the  person  who 
assumed  to  make  it  as  an  agent  of  the  corporation,  we  think  a  decided 
majority  of  the  courts  will  not  treat  it  as  void,  but  will  enforce  it  as  the 
peisonal  obligation  of  the  agent:  Doddleday  v.  Muskett,  4  Moore  &  P.  750; 
Hurt  y.  Salisbury,  55  Mo.  310;  Perry  v.  Rodman,  16  Ind.  241;  Burns  v. 
Beck  etc.  Co.,  83  Ga.  471;  Shields  v.  Cltfton  Hill  etc.  Co.,  94  Tenn.  123;  45 
Am.  St.  Rep.  700;  Oamett  v.  Richardson,  35  Ark.  144;  Bigelow  v.  Gregory, 
73  111.  197;  Coleman  v.  Coleman,  78  Ind.  344;  Ferris  v.  Shaw,  72  Mo.  446; 
Kaiser  v.  Lavji-ence  Savings  Bank,  56  Iowa,  104;  41  Am.  Rep.  85;  Walton 
V.  Oliver,  49  Kan.  107;  33  Am.  St.  Rep.  355;  Farmers'  etc.  Co.  v.  Floyd,  47 
Ohio  St.  525;  21  Am.  St.  Rep.  846.  If,  on  the  other  hand,  where  there  ia 
an  incomplete  attempt  to  form  a  corporation,  and,  perhaps,  even  where  no 
Buch  attempt  has  been  made,  yet,  if  there  is  a  corporation  de  facto,  and  the 
circumstances  are  such  that  if  the  association  named  as  a  corporation  were 
to  sue  upon  the  contract,  the  other  party  would  be  estopped  from  denying 
the  corporate  existence  or  right  to  contract,  he  cannot,  in  suing  upon  the 
contract  himself,  disregard  the  corporate  character,  nor,  by  questioning  the 
corporate  existence,  impose  a  personal  liability  upon  an  officer  or  agent, 
upon  the  ground  that  there  was  no  corporation  which  he  could  represents 
MerchaiUs  etc.  Bank  t.  Stone,  38  Mich.  779;  Blanchard  v.  Kaull,  44  Cal.  440} 
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Snider  etc.  Co.  v.  Troy,  91  Ala.  224;  24  Am.  St.  Rep.  887;  Whitney  r.  Wey- 
man,  101  U.  S.  392;  First  Nat.  Bank  v.  Almy,  117  Mass.  476;  Fay  v.  Noble, 
7  Cush.  188;  Stout  v.  Zulach,  48  N.  J.  L.  599;  Vanneman  v.  Young,  52  N.  J.  L. 
403;  Planters'  etc.  Bank  v.  Padgett,  69  Ga.  159.  This  rule  recognizes  a  mu- 
tuality of  obligation,  and  produces  a  mutuality  of  remedy.  The  association 
of  individuals  which  had  contracted,  or  been  contracted  with,  as  a  corpora- 
tion is,  in  effect,  accorded  and  subjected  to  the  same  remedies  as  if  it  were 
a  corporation  de  jure,  and  the  other  party  to  the  contract  is  neither  per- 
mitted to  enforce  a  personal  liability,  when  all  the  contracting  parties  an- 
ticipated a  corporate  liability,  nor  is  he  in  any  substantial  sense  deprived 
of  the  remedy  which  he  understood  attended  the  contract  when  he  entered 
into  it.  Even  in  those  states  where  a  personal  liability  exists  against  on* 
contracting  as  an  agent  of  a  corporation  having  no  legal  existence,  he  may 
doubtless  be  exonerated  when  it  appears  that  both  parties  knew  the  whole 
facts  respecting  the  existence  and  formation  of  the  corporation,  and  the 
party  contracting  with  it  cannot  be  regarded  as  acting  upon  any  expression 
or  implied  representation  concerning  it. 

Ultra  Vires  Contracts. — Strictly  speaking,  we  doubt  whether  an  officer  or 
agent  of  a  corporation  can  ever  be  held  personally  liable  on  a  contract  on  the 
ground  that,  being  ultra  vires,  it  does  not  bind  the  corporation,  and  must,  in 
order  to  give  it  some  effect,  be  treated  as  the  contract  of  the  agent.  If,  indeed, 
it  be  one  in  consideration  of  which  moneys  have  been  paid  to  him  for  his  prin- 
cipal, and,  before  they  are  paid  over  to  the  latter,  the  other  party  discovers 
that  the  contract  is  void  as  against  the  corporation  and  demands  the  return  of 
the  moneys  from  the  agent  in  whose  possession  they  remain,  and  he  refuses 
to  comply  with  such  demand,  he  is  liable  to  an  action  for  money  had  and 
received:  Jefts  v.  York,  10  Cush.  392.  If  there  are  any  other  instances  in 
which  an  agent  of  the  corporation  is  liable  upon  a  contract  because  it  is 
ultra  vires,  the  liability  must  rest  upon  the  ground  that  he  has  been  guilty 
of  misrepresentation  respecting  a  matter  of  fact,  and  is  therefore  answerable 
for  damages  sustained  by  a  party  acting  thereon  to  his  prejudice.  There 
are  some  English  cases  in  which  directors  of  corporations  have  been  held 
liable  for  issuing  obligations  of  the  corporation  after  it  had  exhausted  its 
authority  to  do  so,  or  before  such  authority  had  been  called  into  being: 
Weeks  v.  Propert,  L.  R.  8  Com.  P.  427;  Richardson  v.  Williams,  L.  B.  6  Q- 
B.  276.  These  decisions,  if  defensible  at  all,  must  be  supported  on  the 
ground  that  the  authority  in  question  was  not  determinable  as  a  mere  mat- 
ter of  law,  but  dependent  upon  certain  facts  presumably  within  the  knowl- 
edge of  the  directors,  and  not  known  to  the  party  contracting  with  the 
corporation,  and  the  existence  of  which  the  directors  must,  under  the  cir- 
cumstances of  the  case,  be  regarded  as  having  falsely  affirmed.  By  no  form 
of  action  can  a  director  be  held  answerable  for  ultra  vires  acts  or  contracts 
in  which  he  did  not  participate,  and  which  by  ordinary  attention  to  his 
duty  he  might  have  prevented:  Cargill  v.  Bower,  L.  R.  10  Ch.  Div.  502. 
Whether  a  contract  or  act  is  ultra  vires  is  usually  a  matter  of  law.  At  law, 
parties  contracting  with  a  corporation  are  conclusively  presumed  to  be  aa 
well  informed  as  are  the  officers  and  other  agents  thereof.  Therefore, 
where  there  is  no  misrepresentation  upon  any  matter  of  fact,  officers  and 
agents  of  a  corporation  cannot  be  made  personally  answerable  because  a 
contract  which  they  have  sought  to  enter  into  on  behalf  of  the  corporation 
is  ultra  vires:  Humphrey  v.  Jones,  71  Mo.  62;  Eaglesjield  v.  Marquis  of  LoH' 
donderry,  L.  R.  4  Ch.  Div.  693.  In  such  a  case  the  other  contracting  party 
is  charged  with  knowledge  of  the  law,  and  therefore  cannot  maintain  aa 
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action  for  an  implied  misrepresentation  respecting  it,  nor  can  he  assume 
that  because  the  corporation  could  not  enter  into  the  contract  in  question, 
its  agents  acted  in  their  individual  capacity,  and  for  the  purpose  of  binding 
themselves  as  principals,  when  the  language  of  the  contract  does  not  per- 
mit of  this  interpretation:  Sand/ordv.  McArthur,  18  B.  Mon.  411;  Abelea  v. 
Cochran,  22  Kan.  405;  31  Am.  Rep.  194;  Frost  etc.  Co.  v.  Foster,  76  Iowa, 
535.  Corporations  often  become  liable  on  ultra  vires  contracts,  as  where 
they  have  been  fully  executed,  or  the  corporation  has  otherwise  received  the 
benefit  thereof,  and  has  thereby  estopped  itself  from  interposing  the  plea  of 
ultra  vires.  In  such  a  case,  as  the  corporation  has  become  obligated  upon 
the  contract  as  effectually  as  if  it  had  not  been  ultra  vires  in  its  inception, 
there  is  no  ground  upon  which  it  can  be  deemed  the  personal  contract  of 
the  agent  making  it  on  behalf  of  the  corporation:  Linkau/v.  Lombard,  137 
N.  y.  417;  33  Am.  St.  Rep.  743. 

Agent  Acting  Withavi  Authority. — If  the  corporation  had  power  to  make 
the  contract  in  question,  but  the  officer  or  agent  who  assumed  to  represent 
it  did  not  have  authority  to  do  so,  and  the  contract  therefore  cannot  bo 
enforced  against  it,  there  is  no  doubt  that  the  other  party  to  the  contract 
is  entitled  to  redress  against  the  agent  or  officer  (Thompson  on  Corpora- 
tions, sec.  5028),  but  the  courts  have  not  agreed  as  to  tbe  nature  of  the 
liability,  nor  as  to  the  mode  in  which  relief  must  be  sought.  If,  indeed, 
the  want  of  authority  in  the  agent  was  known  to  the  other  party,  and  per- 
haps in  all  cases  where  he  has  notice  of  the  facts,  as  where  both  he  and  thft 
agent  have  assumed  that  the  authority  existed  because  of  their  common 
mistake  or  misapprehension  of  the  law,  there  can  be  no  liability  on  the  part 
of  the  agent:  Newman  v.  Sylvester,  42  Ind.  112;  Jenkins  v.  Atkins,  1  Humph. 
294;  34  Am.  Dec.  648;  Ogden  v.  Raymond,  22  Conn.  379;  58  Am.  Dec.  429; 
Hall  V.  Huntoon,  17  Vt.  244;  44  Am.  Dec.  332.  He  may  have  expressly 
represented  himself  to  have  authority,  or  such  representation  may  have 
been  implied  from  his  undertaking  to  act  on  behalf  of  the  corporation. 
His  legal  liability  is  in  either  case  the  same;  nor  is  it  material  that  he 
acted  in  good  faith.  This  liability,  in  some  of  the  courts,  is  regarded  as  a 
liability  resting  in  contract,  and,  having  no  principal,  the  contract  is  treated 
as  the  agent's,  and  a  recovery  had  against  him  thereon  as  if  he  had  executed 
it  in  his  own  name:  Dale  v.  Donaldson  etc.  Co.,  48  Ark.  188;  3  Am.  St.  Rep. 
1£4;  McCurdy  v.  Rogers,  21  Wis.  197;  91  Am.  Dec.  468;  Frankland  v.  Johnson, 
147  111.  520;  37  Am.  St.  Rep.  234;  White  v.  Skinner,  13  Johns.  307;  7  Am. 
Dec.  381;  White  v.  Madison,  26  N.  Y.  123;  Mechem  on  Agency,  sees.  542 
-545;  Knickerbocker  v.  Wilcox,  83  Mich.  200;  21  Am.  St.  Rep.  595;  Solo- 
mon  V.  Penoyar,  89  Mich.  11;  Bank  of  Hamburg  r.  Wray,  4  Strob.  87;  51 
Am.  Dec.  659;  Keener  v.  Harrod,  2  Md.  63;  56  Am.  Dec.  706;  Rossiter  v. 
Rossiter,  8  Wend.  494;  24  Am.  Dec.  62.  Other  courts,  while  treating  the 
liability  as  being  ex  contractu,  do  not  concede  that  it  is  upon  the  con- 
tract which  the  agent  has  entered  into  in  the  name  of  the  corporation. 
They  proceed  upon  the  theory  that  when  the  agent  by  his  words  and  con- 
duct has  caused  the  other  contracting  party  to  believe  that  authority 
on  the  part  of  the  agent  existed,  and  to  act  upon  such  belief,  this  act  or 
conduct  amounts  to  a  warranty  of  authority  on  the  part  of  the  agent,  and 
that  an  action  may  be  maintained  against  him  for  the  breach  of  such  war- 
ranty, whether  it  was  expressed  or  implied:  Collen  v.  Wright,  7  El.  &  R 
301;  26  L.  J.,  Q.  B.,  147;  8  El.  &  B.  647;  27  L.  Q.  B.  215;  Cherry  v.  Colonial 
Bank  of  Australasia,  L.  K,  3  P.  C.  24;  Rashdall  v.  Ford,  L.  R.  2  Eq.  750;  Beat- 
tie  v.  Lord  Ebury,  L.  R.  7  Ch.  App.  777.     It  is,  of  course,  the  theory  of  thes* 
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and  other  decisions  that  the  agent  is  not  liable  on  the  contract  itself;  {Hall 
V.  Crandall,  29  Cal.  567;  89  Am.  Dec.  64;  Wallace  v.  Bentley,  77  Cal.  19;  11 
Am.  St.  Rep.  231;  Sayre  v.  Nichols,  7  Cal.  535;  68  Am,  Dec.  280;  Cole  v. 
O'Brien,  34  Neb.  68;  33  Am,  St.  Rep.  616),  and  that  the  action  to  enforce  bis 
liability  must  be  in  the  nature  of  an  action  upon  the  case  or  in  tort  for 
falsely  assuming  to  act  as  agent:  Duncan  v.  Niles,  32  111.  5?2;  83  Am. 
Dec.  293;  Hni-^er  v.  Little,  2  Greenl,  14;  11  Am,  Dec,  25;  Stetson  v.  PaUen, 
2Greenl.  358;  11  Am.  Dec.  Ill;  Barllett  v.  Tucker,  104  Mass.  336;  6  Am. 
Rep.  240;  Long  v.  Colburn,  11  Mass.  97;  6  Am,  Dec.  160;  Ballou  v.  I'albot, 
16  Mass.  461;  8  Am,  Dec.  146;  Jefts  v.  York,  4  Cush.  371;  50  Am.  Dec. 
791;  Moory.   Wilson,  26  N.  H.  332;  Noyesv.  Loring,  55  Me.  408. 

It  is,  in  every  instance  in  which  a  person  contracts  for  another  as  his 
agent,  essential  that  the  contract,  to  relieve  the  agent  from  liability,  should 
in  form  be  such  that  it  is  binding  upon  his  principal.  If  an  agent  contracts 
in  his  own  name  he  is  personally  answerable,  and  cannot  escape  liability  by 
proving  tliat  he  had  a  principal,  and  intended  to  contract  for  him  alone. 
Therefore,  if  the  contract  is,  on  its  face,  in  the  name  of  the  agent,  and  con- 
tains what  appears  to  be  his  promise,  lie  is  personally  liable  upon  it  (Whar- 
ton on  Agency,  sees.  490,  496);  and  this  rule  is  as  applicable  to  corporations 
and  their  officers  and  otiier  agents  as  it  is  to  natural  persons  and  their 
agents.  In  the  case  of  an  agent  representing  a  natural  person  it  is  not 
sufficient,  to  exonerate  the  agent  from  liability,  that  he  had  a  principal  whom 
he  was  authorized  to  represent  and  for  whom  he  had  authority  to  make  the 
contract  in  question.  It  must  therefore  appear  that,  at  or  before  entering 
into  the  contract,  he  disclosed  the  name  of  his  principal:  Neeleyv.  State,  60 
Ark.  66;  46  Am.  St.  Rep,  148;  Holt  v.  Ross,  54  N,  Y.  472;  13  Am.  Rep. 
615,  If  the  contract  is  in  the  name  of  the  agent,  and  contains  what  appears 
to  be  his  covenant  or  promise,  but  he,  in  signing  it,  also  adds  to  his  signa- 
ture the  word  "agent"  (Duilonv.  Mar.th,  L.  R.  6  Q.  B.  361;  Brinley  v. 
Maun,  2  Cush,  337;  48  Am,  Dec,  669;  Simonds  v.  Heard,  23  Pick.  120;  34 
Am.  Dec,  41;  Collms  v.  Insurance  Co.,  17  Ohio  St,  215;  93  Am,  Djc,  612),  or 
the  name  of  his  office,  as  treasurer,  manager,  president,  secretary  and  the 
like,  still,  if  from  the  whole  contract  it  does  not  appear  to  be  the  contract  of 
his  principal,  the  agent  is  personally  liable  thereon:  Downman  v,  Jones,  4 
Q,  B.  235;  C/dldsv.  Monino,  2  Brod.  &  B,  460;  Button  v.  Marsh,  L.  R.  6  Q.  B, 
361;  Moss  v,  Livingston,  4  N,  Y,  208;  Pentz  v.  Stanton,  10  Wend.  271;  25  Am. 
Dec.  558;  3Iellen  v.  Moore,  68  Me.  390;  28  Am.  Rep.  77;  Forster  v.  Fuller,  6 
Mass.  58;  4  Am.  Dec.  87;  Hovey  v.  Magill,  2  Conn.  680;  Price  y.  Taylor, 
5  Hurl.  &  N.  540;  Pershing  v.  Sevenson,  58  Minn.  310. 

Of  the  proposition  that  the  officers  and  other  agents  of  a  corporation  are 
personally  liable  upon  contracts  entered  into  by  them,  unless  it  appears 
from  such  contract  that  the  corporation  is  bound  thereby,  there  can  be  no 
doubt:  McCbtrcv.  Bennett,  1  Blackf.  189;  12  Am.  Dec.  223;  McConlin  v. 
Gilpin,  L.  R.  5  Q.  B.  Div.  .390;  Thompson  on  Corporations,  sec.  5015;  Picker' 
ing's  Claim,  L.  R.  6  Cli.  525;  but  different  courts  may  not  agree  upon  the 
interpretation  of  instruments  substantially  alike,  and  may  disagree  as  to 
whether  or  not  a  particular  instrument  discloses  an  intention  to  bind  the 
corporation,  and  therefore  imposes  no  liability  upon  its  agent.  Thus,  a 
note  in  which  the  promisors  describe  tliemselves  as  trustees  of  a  religious 
association  or  corporation,  and  purport  to  bind  themselves  to  pay  a  sum  dis- 
ignated  and  signed  by  each,  and  in  which,  after  the  signature,  appeared  the 
words,  "Trustees  of  the  Frst  Presbyterian  Ccmgregation,"  was  held  to  be 
the  personal  contract  of  such  trustees:  McClure  v.  Bennett,  1  Blackf.   189; 
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12  Am.  Dec.  223.  A  similar  ruling  was  made  in  England,  though  the  seal 
of  the  corporation  was  also  affixed  to  the  note:  Dutton  v.  Marsh,  Q.  B.  19 
W.  R,  754.  As  the  seal  of  a  coproration  is  almost  always  employed  to 
denote  its  assent  to  a  contract  and  its  purpose  to  bind  itself  thereby,  and 
would  be  out  of  place  and  entirely  superfluous  in  the  contract  of  an  officer 
or  other  agent  in  his  personal  and  private  capacity,  we  should  regard  its 
presence  as  always  material  and  generally  controlling,  and  should  construe 
a  note  or  other  obligation  on  which  the  name  of  an  officer  or  other  agent  of 
a  corporation  appears  with  a  designation  of  his  official  title,  and  upon  which 
is  impressed  the  corporate  seal,  as  the  contract  of  the  corporation,  and  not 
that  of  the  officer:  Means  v.  Swormstedt,  32  Ind.  87;  2  Am.  Rep.  330- 
The  mode  in  which  an  agent  must  sign  or  execute  a  contract,  so  as  to  bind 
his  principal  and  not  to  bind  himself,  has  already  received  consideration  in 
this  series  and  will  not  be  further  treated  here:  Notes  to  McDonough  v. 
Templeman,  2  Am.  Dec.  513-518;  Barker  v.  MecJianics' etc.  Co.,  3  Wend.  94;  20 
Am.  Dec.  666;  it  being  sufficient  for  our  present  purpose  to  state  that  what- 
ever be  the  form  necessary  in  the  state  in  which  the  question  arises  to  indicate 
that  the  contract  is  not  that  of  the  agent  must  be  pursued  to  exonerate  him 
from  liability  and  that  the  law  upon  this  subject  is  the  same  whether  the  agent 
represents  a  natural  or  an  artificial  person:  Thompson  on  Corporations,  sees. 
5028-5039.  As  to  a  negotiable  instrument  executed  by  an  officer  or  other 
agent  of  a  corporation,  he  must,  to  escape  personal  liability  thereon,  see 
that  such  instrument  is  in  such  form  that  from  its  face  it  can  be  seen  who 
was  the  principal,  and  that  the  promise  therein  contained  is  the  promise  of 
such  principal,  and  not  the  promise  of  the  agent,  and  that  the  promise  is  a 
corporate  promise  is  not  sufficiently  manifested  from  the  mere  fact  that  the 
person  signing  it  adds  to  his  signature  the  word  "agent,"  "director," 
"president,"  or  any  other  official  designation,  or  otherwise  describes  his 
representative  or  official  capacity:  Je/ts  v.  York,  4  Oush.  371;  50  Am.  Dec. 
791;  Barker  v.  Mechanics'  etc.  Co.,  3  Wend.  94;  20  Am.  Dec.  664;  Powers  v. 
Briggs,  79  111.  493;  22  Am.  Rep.  175;  Burlingame  v.  Brewster,  79  111.  615; 
22  Am.  Rep.  177,  and  note;  Chick  v.  Trevett,  20  Me.  462;  37  Am.  Dec.  68; 
Hohson  v.  Hassett,  76  Cal.  203;  9  Am.  St.  Rep.  193;  Dutton  v.  Marsh,  L.  R. 
6  Q.  B.  361;  40  L.  J.  Q.  B.  175;  Caphnrt  v.  Dodd,  3  Bush,  584;  96  Am. 
Dec.  258;  Pack  v.  White,  78  Ky.  243;  Thompson  on  Corporations,  sec.  5129; 
Rand  v.  Hale,  3  W.  Va.  495;  100  Am.  Dec.  761;  Sharpev.  Bellis,  61  Pa.  St. 
69;  100  Am.  Dec.  618;  Slawson  v.  Loring,  5  Allen,  340;  81  Am.  Dec.  750. 
There  are  cases  to  the  effect  that  if  the  instrument  shows  that  the  person 
signing  it  is  an  officer  of  a  corporation,  the  name  of  which  is  also  disclosed, 
and  the  language  is  ambiguous,  and  may  import  either  a  personal  or  a  corpo- 
rate liability,  parol  evidence  is  admissible  to  prove  which  was  intended: 
Kean  v.  Davis,  21  N.  J.  L.  683;  47  Am.  Dec.  182;  Haile  v.  Peirce,  32  Md. 
327;  3  Am.  Rep.  139.  If  the  note  purports  to  contain  the  promise  of  the 
corporation,  the  fact  that  it  is  signed  by  the  agent  only,  instead  of  purporting 
to  be  signed  by  the  corporation  by  himself  as  agent,  is  not  material.  In  such 
case,  the  words  constituting  the  body  of  the  note  are  controlling,  and  the 
promise  there  appearing  to  be  the  promise  of  the  corporation,  its  name  need 
not  appear  in  the  signature  also:  Shaver  v.  Ocean  etc.  Co.,  21  Cal.  45;  Commer- 
dal  Bank  v,  Newport  etc.  Co.,  1  B.  Mon.  13;  35  Am.  Dec.  171.  In  some  in- 
stances  the  form  of  executing  a  contract  has  been  such  as  to  leave  doubt 
whether  it  might  be  the  obligation  both  of  the  corporation  and  of  the  agent 
executing  it,  as  where  a  promissory  note,  after  stating  in  the  body  that 
**  We  promise  to  pay,"  is  signed  with  the  name  of  the  corporation  followed 
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by  the  words  "A.  B.,  president,"  or  the  like.  In  one  case,  a  note  so  exe- 
cuted was  held  to  be  the  joint  note  of  the  corporation  and  of  the  agent, 
McCandless  v.  Belle  Plaine  etc.  Co.,  78  Iowa,  161;  16  Am.  St.  Rep.  429. 
This  is  believed  to  be  a  mistaken  view.  In  our  judgment,  the  addition 
of  the  official  designation  after  the  names  of  the  officers  is  sufficient,  and 
shows  that  they  were  not  acting  in  their  personal  capacity,  and,  where  their 
names  are  also  preceded  by  the  name  of  the  corporation,  it  sufficiently  ap- 
pears that  the  obligation  is  executed  by  them  on  behalf  of  the  corporation, 
and  not  on  behalf  of  themselves,  and  the  use  of  the  pronoun  "  we"  is  a 
mere  inadvertence,  having  no  tendency  to  induce  the  acceptance  of  the  ob- 
ligation on  the  ground  that  it  binds  the  officers  themselves  in  addition  to 
binding  the  corporation:  Jieeve  v.  First  Nat.  Bank,  54  N.  J.  L.  208;  33  Am. 
St.  Rep.  675;  Liehscher  v.  Kraut,  74  Wis.  387;  17  Am.  St.  Rep.  171;  Bean 
V.  Pioneer  etc.  Co.,  66  Cal.  451;  56  Am.  Rep.  103;  Castle  v.  Belfast  etc.  Co., 
72  Me.  167;  Falk  v.  Moebs,  127  U.  S.  597;  Draper  v.  Massachusetts  etc.  Co., 
5  Allen,  338;  Olcott  v.  Tioga  R.  R.,  27  N.  Y.  546;  84  Am.  Dec.  298;  Tlvomp' 
son  V.  ElUnz,  58  Minn.  301. 

Upon  principle,  the  true  question  for  consideration  in  every  case  is,  or, 
at  least,  ought  to  be,  whether,  taking  the  writing  as  a  whole,  it  sufficiently 
appears  therefrom  that  it  is  intended  to  be  binding  upon  the  corporation 
rather  than  upon  the  agent  who  has  signed  it.  It  is  not  at  all  usual  for  a 
person,  executing  a  note  or  other  contract,  to  add  words  descriptive  of  him- 
self, or  to  refer  to  his  relation  to  other  persons,  whether  natural  or  artificial, 
who  have  no  connection  with  the  transaction,  and,  when  he  designates  his 
representative  capacity,  to  assume  that  such  designation  was  intended 
merely  as  a  description  of  himself  is  to  assume  something  which  is  rarely, 
and  perhaps  never,  in  harmony  with  the  facts.  Of  course,  if  he  only  de- 
scribes himself  as  an  agent  or  officer  without  indicating  who  his  principal 
is,  the  instrument  must  necessarily  be  accepted  as  the  obligation  of  the 
agent,  or  treated  as  void  for  want  of  a  designated  obligor.  If,  on  the  other 
hand,  he,  upon  the  face  of  the  writing,  discloses  not  only  that  he  is  an  agent 
or  officer,  but  also  of  whom  he  is  such  agent  or  officer,  we  must  be  astute 
to  misapprehend,  or  else  we  must  concede  that  he  has  employed  language 
better  calculated  to  evidence  the  obligation  of  his  principal  than  of  him- 
self. There  is  a  growing  inclination  to  consider  an  instrument  as  it  would 
manifestly  be  understood  by  the  average  business  man,  or,  in  other  words, 
as  it  was  most  probably  understood  by  the  party  receiving  and  the  party 
signing  it,  and  to  exonerate  the  latter  from  liability,  when,  according  to 
such  construction,  it  appears  to  the  court  that  he  did  not  intend,  and  was 
not  understood,  to  bind  himself,  but  to  act  for  the  corporation  of  which  he 
was  the  authorized  agent:  Despatch  etc.  Co.  v.  Bellamy  etc.  Co.,  12  N.  H. 
205;  37  Am.  Dec.  203;  Maglll  v.  Hinsdale,  6  Conn.  464;  16  Am.  Dec.  70; 
Smith  V.  Alexander,  31  Mo.  193;  McGlellan  v.  Reynolds,  49  Mo.  312;  Pratt  v. 
Beaupre,  13  Minn.  187;  Johnson  v.  Smith,  21  Conn.  627;  Wyman  v.  Oray,  7 
Har.  &  J.  409;  Means  v.  Swormstedt,  32  Ind.  87;  2  Am.  Rep.  330;  Vater  v. 
Lewis,  36  Ind.  288;  10  Am.  liep.  29;  Farmers'  etc  Bank  v.  Colby,  64  CaL 
352.  The  use  of  the  corporate  seal  is  a  material  circumstance,  and  in  doubt- 
ful cases  should  turn  the  scale;  for  its  use,  while  consistent  with  the  corpo- 
rate obligation,  is  neither  usual  nor  consistent  when  a  persona)  liability  ia 
intended:  Guthriev.  Imbrie,  12  Or.  182;  53  Am.  Rep.  331;  Scanlanv.  Keith, 
102  111.  640;  40  Am.  Rep.  624.  So  the  fact  that  the  paper  upon  which  the 
note  or  other  contract  is  written  contains  on  the  heading,  or  other  promi- 
nent part  thereof,  the  name  of  the  corporation,  has  been  considered  by  some 
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of  the  courts  as  indicating  an  intention  to  do  a  corporate  act,  and,  there- 
fore, as  sustaining  the  claim  that  the  corporation  alone  is  liable:  Cai-penter 
V.  Favjmoorth,  106  Mass.  561;  8  Am.  Rep.  360. 

For  Every  Active  Tort  Committed  by  an  Agent,  whether  of  a  natural  or  of 
an  artitiuidl  person,  there  is  no  doubt  that  he  ia  personally  liable,  whether 
his  principal  is  also  answerable  therefor  or  not.  We  have  already  shown 
that,  in  some  of  the  cases  maintaining  the  liability  of  agents  for  entering 
into  contracts  in  which  they  had  no  power  to  represent  their  principal,  they 
have  been  held  personally  liable  because  their  action  amounted  to  an  ex- 
press or  implied  representation  of  the  existence  of  authority  on  their  part 
The  same  principle  applies  to  misrepresentations  in  other  respects,  unless, 
indeed,  representations  as  to  matters  of  law  may  be  regarded  as  exceptions 
to  this  rule.  For  in  so  far  as  any  representation,  express  or  implied,  made 
by  an  agent  or  officer  of  a  corporation,  may  properly  be  regarded  as  a  repre- 
sentation of  a  matter  of  law,  he  cannot  be  held  liable  therefor,  because 
the  party  to  whom  the  representation  was  made  is,  equally  with  such  offi- 
cer or  agent,  deemed  to  have  knowledge  of  the  law  of  the  land,  and  had  no 
right  to  rely  upon  any  statement  or  representation  to  the  contrary:  Rash* 
dallv.  Ford,  L.  R.  2  Eq.  750;  35  L.  J.  Ch.  769;  14  Week  Rep.  590;  14 
L.  T.,  N.  S.,  790;  Beattie  v.  Ehury,  L.  R.  7  Ch.  777,  798;  Mic/iael  v.  Jones, 
bi  Mo.  578;  Ware  v.  Morgan,  67  Ala.  461;  Hall  v.  Lauderdale,  46  N.  Y. 
70. 

As  to  any  Fraud  Committed  or  Willful  Misi-epresentaiion  Madehyz.n  agent  of 
a  matter  of  fact,  he  is  personally  answerable  in  some  form  of  action  to  any 
person  who  had  a  right  to  rely  thereon,  and  so  relying  has  been  injured 
thereby,  nor  is  it  material  that  the  misrepresentation  should  have  been 
made  directly  to  tlie  person  who  claims  indemnity  for  the  loss  sustained  by 
it.  It  may  have  been  made  to  one  person  with  the  expectation  that  he 
should  communicate  it  to  another,  or  have  been  contained  in  circulars  o* 
advertisements  addressed  to  the  general  public,  upon  which  it  was  hoped 
and  expected  that  some  one  would  rely.  In  either  event,  any  person  in- 
jured thereby  has  the  same  right  ot  action  therefor  as  if  the  misrepresenta- 
tion had  been  communicated  to  him  directly  and  personally  by  the  officer 
or  agent  by  whom  it  was  made  or  authorized  to  be  promulgated:  Hubbard 
V  .  Weare,  79  Iowa,  678;  Westervelt  v.  Demarset,  46  N.  J.  L.  37;  50  Am. 
Rep.  400. 

It  has,  indeed,  been  said  that  an  officer  or  other  agent  is  not  answerable 
for  his  mere  carelessness  or  inattention,  and  that,  to  create  a  liability  against 
him,  there  must  also  be  present  a  fraudulent  intention  to  deceive:  Derry  v. 
Peek,  14  App.  Cas.  337;  Pasley  v.  Freeman,  3  Term  Rep.  61;  Haycraft 
V.  Creasy,  2  East,  92;  Cowley  v.  Smyth,  46  N.  J.  L.  380;  50  Am.  Rep.  4,32; 
Weir  V.  Bell,  3  Ex.  Diw  238.  While  there  are  doubtless  instances  in  which 
an  agent  may  not  be  personally  liable  for  the  misrepresentation  of  a  fact 
which  has  operated  to  the  injury  of  another,  because  the  agent  had  no 
fraudulent  intent,  and  was  not  acting  for  the  purpose  of  deceiving  or  de- 
frauding, we  apprehend  that,  on  the  other  hand,  the  absence  of  an  intent 
to  defraud  is  not  always  conclusive  in  his  favor.  If  he  represents  the  cor- 
poration, his  official  position  is  such  that  he  ought,  at  least,  to  inform  him- 
self upon  all  matters  concerning  which  he  makes  a  statement  upon  which 
he  has  reason  to  believe  that  the  public  or  any  particular  portion  of  it  will 
act,  and  his  making  such  a  statement,  when  he  does  not  know  whether  or  not 
it  is  true,  and  when  his  ignorance  must  be  the  result  of  inattention  to  his 
duties,  amounts  to  a  fraud,  and  to  permit  him  to  shield  himself  from  Uabilit/ 
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by  hia  Ignorance  is  toofifer  a  premium  to  official  recklessness,  incompetency, 
and  inattention.  The  better  rule,  therefore,  and  the  one  best  sustained  by 
tlie  authorities,  is,  that  if  an  officer  or  agent  makes  a  misrepresentation  of  a 
matter  of  fact,  he  cannot  defend  an  action  to  recover  damages  suffered  by  a 
party  relying  upon  such  representation  by  proving  that  he  himself  was  igno- 
rant, if  the  matter  was  one  of  which  it  was  his  duty  to  be  informed:  Ami- 
ton  V.  Smith,  41  Ch.  Div.  348;  Hubbard  v.  Weare,  79  Iowa,  678;  Kinkier  v. 
Junica,  84  Tex.  116. 

The  most  frequently  recurring  class  of  misrepresentation  on  the  part  of 
officers  and  agents  of  corporations  concerns  the  solvency  of  the  corporations 
which  they  represent,  and  the  liability  for  such  misrepresentation  has 
already  been  the  subject  of  a  note  in  this  series:  Note  to  Seale  v.  Baker,  8 
Am.  St.  Rep.  604-606.  The  principle  applicable  to  every  class  of  misrep- 
resentation is  the  same.  Such  a  representation  is  a  fraud,  and  for  every 
fraud  committed  by  an  officer  or  agent  he  is  personally  liable:  Hammon  r. 
Husaey,  51  N.  H.  40;  12  Am.  Rep.  41;  Campbell  v.  Hillman,  15  B.  Mon. 
5U8;  61  Am.  Dec.  195;  Reed  v.  Peterson,  91  111.  288;  Salmon  y.  Richardson, 
30  Conn.  360;  79  Am.  Dec.  255.  The  purpose  for  which  the  misrepresenta- 
tion was  made  is  not  material,  provided  it  accomplished  some  object  of  the 
corporation  or  of  the  agent,  and  was  made  for  the  purpose  of  inducing  some 
other  person  to  act  upon  it.  Therefore,  liability  exists  where  the  object  of 
the  misrepresentation  was  to  procure  a  loan  or  otherwise  to  secure  credit 
for  the  corporation:  Richardson  v.  Williamson,  L.  R.  6  Q.  B.  276;  Weeks  v. 
Propert,  L.  R.  8  Com.  P.  427;  Schley  v.  Dickson,  24  Ga.  273;  71  Am,  Dec.  121; 
Weir  V.  Barnett,  L.  R.  3  Ex.  Div.  32;  or  to  make  a  sale:  South  Covington 
etc.  R.  Co.  v.  Oest,  34  Fed.  Rep.  628;  Clark  v.  Edgar,  84  Mo.  106;  54  Am. 
Rep.  84;  or  to  induce  and  retain  depositors  in  a  bank:  Zinn  v.  Mendel,  9 
W.  Va.  580;  Seale  v.  Baker,  70  Tex.  283;  8  Am.  St.  Rep.  592,  and  note; 
Delano  v.  Case,  121  111.  247;  2  Am.  Sb.  Rep.  81;  or  to  secure  patrons  to  an 
insurance  corporation:  Salmon  v.  Ridiardson,  30  Conn.  360;  79  Am.  Dec. 
255;  Hedden  v.  Oriffia,  136  Mass.  229;  49  Am.  Rep.  25;  Kroeger  v.  Pitcairn, 
101  Pa.  St.  311;  47  Am.  Rep.  718.  Another  frequent  form  of  misrepresen- 
tation of  which  the  officers  of  corporations  are  guilty  relates  to  the  corporate 
stock,  as  where  they  represent  it  to  be  fully  paid  up  when  such  is  not  the 
case:  National  Bank  v.  Texas  Investment  Co.,  7 ■i  Tex.  i2l;  or  issue  certificates 
of  stock  in  excess  of  the  amount  autliorized.  There  is  no  doubt  that  the 
issuing  of  a  certificate  of  stock  by  any  officer  of  a  corporation  is  equivalent 
to  an  express  representation  by  him  of  the  facts  stated  in  such  certificate  or 
implied  from  its  issuance,  and  that  he  is  answerable,  if  such  representations 
are  false,  to  any  person  injured  thereby:  Huntington  v.  Attrill,  118  N.  Y.  365; 
Thompson  on  Corporations,  sees.  1503,  4141. 

A  director  or  other  officer  of  a  corporation  is  not  answerable  for  false  rep- 
tesentations  made  by  brokers  employed  on  behalf  of  the  corporation,  of 
which  representations  the  directors  had  no  personal  knowledge:  Arthur  v. 
Griswold,  55  N.  Y.  400;  Weir  v.  Barnett,  L.  R.  3  Ex.  Div.  32;  and  it  has 
been  held  that  a  director  of  a  corporation  is  not  answerable  for  a  represen- 
tation, false  in  fact,  but  not  known  by  him  to  be  so,  published  in  a  circular 
of  the  corporation  in  which  his  name  appears  only  as  one  of  the  directors: 
Wakeman  v.  Dalley,  51  N.  Y.  27;  10  Am.  Rep.  551.  We  should  incline  to 
the  view,  however,  that  if  he  knew,  or  by  the  exercise  of  reasonable  official 
diligence  should  have  known,  of  the  issuing  and  contents  of  the  circular, 
that  then  he  could  not  relieve  himself  from  liability,  except  by  further  es- 
tablishing that  his  ignorance  respecting  the  matters  asserted  in  the  circular 
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was  compatible  with  reasonable  diligence  on  his  part  in  the  discharge  of  the 
official  duties  assumed  by  him. 

The  Principal  cannot  Authorize  a  Tort. — An  officer  or  other  agent  of  a  cor- 
poration may,  like  the  agent  of  a  natural  person,  be  liable  for  acts  of  so 
mischievous  and  willful  a  character  that  they  are  not  deemed  the  acts  of  hig 
principal  at  all,  and  hence  the  liability  therefor  rests  wholly  on  the  agent: 
Wharton  on  Agency,  sec.  540;  Wright  v.  Wilcox,  19  Wend.  343;  32  Am. 
Dec.  507.  Even  had  he  acted  at  the  request  of  bis  principal,  and  thus  in- 
cluded the  latter  in  the. wrongdoing,  the  liability  of  the  agent,  though  it 
would  have  been  shared,  would  not  have  been  diminished.  If  an  act  ia 
unlawful,  no  person  can  authorize  it  to  be  done,  and  any  such  authorization 
is  void,  except  that  it  may  operate  to  the  extent  of  making  the  party  who 
undertakes  to  grant  the  authority  equally  guilty  and  equally  responsible 
with  the  person  acting  in  pursuance  ot  it.  Therefore,  no  person  can  escape 
liability  for  a  tort  by  proving  that  he  acted  by  the  command  or  authoriza. 
tion  of  another:  Richardson  v.  Kimball,  28  Me.  463;  Perminter  v.  Kelly,  18 
Ala.  716;  54  Am.  Dec,  177;  Johnson  v.  Barber,  5  Gilm.  425;  50  Am.  Dec. 
416;  Austin  v.  Daniels,  4  Denio,  299.  Therefore,  an  agent  is  answerable  for 
any  trespass  committed  by  him,  though  done  in  the  course  of  his  duties  and 
by  the  direction  of  his  principal:  Mitchell  v.  Harmony,  13  How.  115;  Peck 
V.  Cooper,  112  111.  192;  54  Am.  Rep.  231.  Hence  an  agent  is  liable  for 
wrongfully  ejecting  a  passenger  from  a  railway  car:  Moore  v.  Filchhurg  R.  R. 
Co.,  4  Gray,  465;  64  Am.  Dec.  83;  Holmes  v.  Wakefield,  12  Allen,  580;  90 
Am.  Dec.  175;  or  for  misappropriating  moneys  of  the  corporation,  as  by  tak- 
ing a  special  deposit  and  paying  it  out  to  the  general  creditors:  United  Society 
of  Shakers  v.  Underwood,  9  Bush,  609;  15  Am.  Rep.  731;  or  procuring  an 
illegal  issue  of  stock:  Baker  v.  Wasson,  53  Tex.  150;  or  engaging  in  the  in- 
fringement of  a  patent:  lovM  Barb  Steel  Wire  Co.  v.  Southern  Barbed  Wire 
Co.,  .30  Fed.  Rep.  123;  Cahoone  Barnet  etc.  Co.  v.  Rubber  etc.  Co.,  45  Fed. 
Rep.  582;  National  etc.  Co.  v.  Terre  Haute  etc.  Co.,  19  Fed.  Rep.  514;  Good- 
year V.  Phelps,  3  Blatchf.  91;  Poppenhusen  v.  Faulke,  4  Blatchf.  493;  contra. 
United  Nickel  Co.  v.  Worthington,  13  Fed.  Rep.  392. 

For  Conversion  of  Chattels. — There  are  many  instances  in  which  a  persoa 
is  guilty  of  a  conversion  of  personal  property,  and  therefore  liable  to  an  action 
of  trover,  when  he  has  not  been  guilty  of  any  conscious  wrongdoing,  as  where 
he  sells  property  of  which  he  believes  himself  to  be  the  owner,  but  which, 
in  fact,  belongs  to  another.  As  a  general  rule,  any  unlawful  or  unauthorized 
intermeddling  with  the  chattels  of  another,  may,  at  his  election,  be  treated 
as  a  conversion  thereof.  This  rule  is  none  the  less  applicable  in  cases  in 
which  the  intermeddler  is  acting  for  another  and  carrying  out  his  commands 
believed  to  be  just  and  proper:  Arthur  v.  Balch,  23  N.  H.  157;  Jones  v.  Hart, 
2  Salk.  441;  Spraights  v.  Hawley,  39  N.  Y.  441;  100  Am.  Dec.  452;  Bench 
V.  Walker,  14  Mass.  500.  Therefore,  a  cashier  of  a  bank,  though  acting  for 
the  corporation,  is  personally  liable  for  repledging  or  reselling  collaterals 
which  the  bank  was  not,  under  the  circumstances,  authorized  to  pledge  or 
sell:  Hempjling  v.  Burr,  59  Mich.  294;  and  an  agent  selling  stolen  property 
for  his  principal  is  liable  to  the  true  owner,  though  he  has  paid  over  the 
proceeds  of  the  sale  to  the  principal,  and  acted  in  all  he  did  in  good  faith  and 
without  any  notice  of  any  defect  in  the  title  to  the  property:  Lee  v.  Mat' 
hews,  10  Ala.  682;  44  Am.  Dec.  498;  Koch  v.  Branch,  44  Mo.  642;  100  Am. 
Dec.  324. 

Liability  for  Acts  of  Inferior  Officers  or  Agents.  — The  only  question  of 
which  there  can  be  any  serious  doubt  in  cases  of  the  class  here  under  con- 
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■ideration  is,  whether  the  officer  or  agent  has  participated  in  the  wrong,  so 
that  it  may  justly  be  regarded  as  his  act.  If  he  has  personally  directed  it 
to  be  done,  or  has  directly  participated  in  the  doing  of  it,  his  liability  is  in- 
disputable. He  may,  however,  be  a  superior  agent  whose  directions  are  to 
be  carried  out  by  subordinates,  and  they,  while  not  in  his  prSsence,  and  not 
merely  following  the  directions  given  by  him,  may  be  guilty  of  a  tort.  In 
such  a  case  he  is  not  answerable  for  their  act,  though  it  may  be  so  within 
the  duties  delegated  to  them  that  the  corporation  itself  is  liable  therefor: 
Bath  V.  Caton,  37  Mich.  199;  Heweit  v.  Swift,  3  Allen,  420;  Brown  v.  Lent, 
20  Vt.  529;  Stone  v.  Cartwright,  6  Term.  Rep.  411:  Bacheller  v.  Pinkham, 
63  Me.  253;  Wdr  v.  BarneU,  3  Ex,  Div.  32;  affirmed  on  appeal  3  Ex.  Div. 
238.  There  is  no  doubt,  for  instance,  that  a  corporation  is  answerable  for 
a  libel  committed  by  it,  and  that  its  officers  or  other  agents,  through  whose 
procurement  such  libel  is  published,  are  equally  liable  with  the  corporation; 
but  the  fact  of  a  publication  of  a  libel  does  not  necessarily  involve  the  liabil- 
ity  of  the  directors  or  other  managing  agents  of  the  corporation.  The  rule 
apon  this  subject  is  thus  stated  in  a  recent  case:  "  If  a  corporation  publishea 
and  circulates  a  libel  by  the  aid  and  assistance  of  others,  they  are  equally 
guilty,  and  will  be  held  liable,  either  jointly  or  severally,  as  the  pleader  may 
elect.  Their  liability  does  not  grow  out  of  the  fact  that  they  are  stockhoMers 
or  members  of  the  corporation,  but  springs  from  their  active  agency  in  pro- 
ducing and  circulating  the  libel.  It  is  the  corporation  that  is  the  publisher, 
and  not  the  persons  constituting  its  membership.  Simply  to  show  that  per- 
sons are  stockholders  and  officers  of  the  publishing  corporation  will  not  make 
them  responsible  for  libelous  publications  appearing  in  the  paper,  unless  it 
is  shown  that  they  in  some  way  aided  or  assisted  and  advised  its  publica- 
tion or  circulation,  or  unless  their  duties  as  officers  of  the  concern  were  of 
Buch  character  as  charged  them  with  the  performance  of  functions  concern, 
ing  the  publication  and  circulation  of  the  paper — such  duties  being  of  such 
a  nature  that  the  law  would  imply  that  such  officer  knew,  or  should  have 
known,  of  the  publication  of  such  libelous  matter  ":  Belo  v.  Fuller,  84  Tex. 
450;  31  Am.  St.  Rep.  75. 

Negligence. — In  discussinsj  and  determining  the  liability  of  officers  and 
other  agents  of  corporations  for  negligence,  the  judges  have  employed  lan- 
guage which  is  often  irreconcilable,  and  formulated  rules  which,  however 
well  understood  in  the  abstract,  have  been  difficult  of  application,  and  have 
led  to  conflicting  judgments  upon  facts  substantially  identical.  Every  such 
officer,  or  agent,  should  be  considered  in  two  capacities,  in  each  of  which  he 
has  duties,  for  the  negligent  performance  of  which  he  is  answerable  to  a  per- 
son injured  thereby  only  when  his  negligence  or  omission  has  been  in  respect 
to  a  duty  owing  by  him  to  the  person  claiming  to  be  aggrieved.  Thus,  a 
person  employed  in  driving  a  team  along  a  public  highway  owes  certain 
duties  to  all  others  upon  such  highway  to  exercise  skill  in  the  management 
of  his  team,  and  reasonable  care  and  prudence  to  avoid  inflicting  injury 
upon  the  person  or  property  of  others.  This  duty  is  the  same  whether  he 
is  acting  as  principal  or  as  agent,  and,  if  he  is  acting  as  agent,  it  does  not 
depend  on  his  agency.  The  omission  of  the  duty  may  or  may  not  be  also 
an  omission  of  the  duty  owing  to  his  principal  or  employer,  and,  when  lia- 
bility arises,  it  may  not  have  any  connection  with  his  relation  to  his  princi- 
pal. He  may,  on  the  other  hand,  owe  duties  to  his  principal  which  he  does 
not  owe  to  any  other  person,  for  an  omission  to  perform  which  he  is  liable 
only  to  his  principal,  though  it  may  occur  that  others  than  the  principal  are 
incidentally  injured.     By  keeping  this  dual  position  of  agents  and  the  obli< 
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gations  and  liabilities  dependent  thereon  in  mind,  we  may  be  able  to  recon- 
cile statements  of  law  made  by  different  judges  which  seem  contradictory, 
except  when  considered  in  connection  with  the  peculiar  circumstances  of 
the  cases  in  which  they  were  applied. 

Negligence  of  the  Corporation,  when  not  the  Negligence  of  Us  Officer*. — la  the 
first  place,  it  is  clear  that  an  agent  is  not  answerable  for  the  negligence  of 
his  principal.  He  cannot  be  held  liable  for  the  omission  of  an  act  because 
his  principal  ought  to  have  required  him  to  perform  it:  Hill  r.  Caverly,  7 
N.  H.  215;  26  Am.  Dec.  735,  If,  however,  his  principal  is  a  corporation 
incompetent  to  exercise  forethought,  or  perform  duties  except  by  its  officers 
or  agents,  and  the  forethought  is  not  exercised,  or  the  duty  is  left  undis- 
charged, because  the  directors  or  other  agents  are  incompetent,  careless,  or 
inattentive,  should  the  negligence  be  regarded  as  that  of  the  corporation 
alone,  or  may  its  officers  also  be  deemed  to  have  been  negligent  personally, 
and  be  held  answerable  to  third  persons  injured  thereby?  Strange  as  it 
may  seem,  this  precise  question  has  rarely  been  discussed  or  decided.  It 
was  presented  and  determined  in  the  case  of  Lundy  v.  Delmaa,  104  Cal.  655. 
The  defendants  were  regents  of  the  University  of  California,  and  the  com- 
plaint averred  that  they,  as  such,  had  constructed  and  maintained  a  tele- 
graph and  telephone  line  so  negligently  that  by  their  culpable  negligence 
they  allowed  divers  of  the  poles  thereof  to  rot  and  decay,  and  to  fall  to  the 
ground,  and  that,  by  reason  of  such  rotting  and  falling,  the  wires  attached 
to  the  poles  had  been  brought  across  a  public  highway  so  near  the  ground 
as  to  endanger  the  lives  of  persons  traveling  thereon,  and  that,  by  reason 
thereof,  one  Lundy,  traveling  along  the  road,  was,  without  any  fault  on  his 
part,  caught  by  the  wires,  thrown  to  the  ground,  and  instantly  killed.  A 
verdict  and  judgment  having  been  given  against  the  defendants,  they  ap- 
pealed to  the  supreme  court  of  the  state,  where  the  judgment  against  them 
was  reversed  upon  the  ground  that  they  were  not  public  officers,  but  only 
officers  of  a  corporation,  and  that  the  negligence  alleged  in  the  complaint 
was  merely  "that  of  the  corporate  body,  not  of  the  individuals  composing 
it,  and  the  liability  rests  upon  it."  The  question  was  not  much  discussed 
by  the  court,  but  it  based  its  decision  upon  the  case  of  Bassett  v.  Fish,  75 
N.  Y.  303,  in  which  the  trustees  of  a  school  district  were  held  not  to  be  lia- 
ble for  negligence  in  suffering  the  floor  of  one  of  the  recitation  rooms  in  the 
Bohoolhouse  to  become  and  remain  out  of  repair,  in  consequence  of  which 
plaintiff,  who  was  employed  as  a  teacher  in  the  school,  stepped  through  a 
hole  in  the  floor  and  was  injured. 

The  general  language  of  the  authorities  is  that  an  agent  is  answerable  to 
third  persons  for  acts  of  misfeasance,  but  is  answerable  only  to  his  principal 
for  acts  of  nonfeasance,  though  their  injurious  consequences  are  not  restricted 
to  him.  The  former  is  said  to  be  the  improper  doing  of  an  act  which  a  per- 
son may  lawfully  do,  and  the  latter  to  be  the  omission  of  an  act  which  a 
person  ought  to  do:  Bell  v.  Josselijn,  3  Gray,  309;  63  Am.  Dec.  741;  Oreen- 
berg  v.  Whitcomb  etc.  Co.,  90  Wis.  225;  ante,  p.  911.  If  we  accept  and  apply 
this  distinction,  it  must  follow  that  when  the  negligence  of  an  agent  is  of 
an  inactive  character,  consisting  of  not  doing  something  which  he  ought  to 
do,  and  a  stranger  is  injured  thereby,  he  is  without  redress,  except  as 
against  the  agent;  while,  on  the  other  hand,  when  the  agent  is  seeking  to 
perform  some  duty,  in  the  attempted  performance  of  which  he  does  not  use 
the  degree  of  care  required  to  avoid  the  imputation  of  negligence,  he  ia 
answerable.  We  have  already  suggested  that  this  is  not  the  proper  test  for 
determining  the  agent's  liability,  and  that  the  only  proper  inquiry  ia  whether 
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or  not  he  has  failed  in  the  performance  of  some  duty  which  he  owed  to  the 
person  claiming  to  be  aggrieved:  Delaney  v.  Rochereau,  34  La.  Ann.  1123; 
44  Am.  Rep.  456;  Murray  v.  Usher,  117  N.  Y.  542;  Colvin  v.  Bolbrook,  2 
N.  Y.  126.  Persons  entitled  to  have  certain  corporate  stocks  transferred 
to  their  names  applied  to  officers  of  the  corporation  for  such  transfer,  which 
they  refused  or  neglected  to  make,  and  an  action  was  brought  against  them. 
In  directing  a  judgment  for  the  defendants,  the  court  said:  "If  the  plain- 
tiffs have  a  cause  of  action  against  any  one,  it  is  not  against  the  defendants, 
bat  against  the  Planters'  Bank.  The  defendants  are  not  agents  of  the  plain- 
tiflfs,  and  owed  them  no  duty.  They  were  agents  of  the  plaintiffs,  Planters* 
Bank,  and  for  a  neglect  to  discharge  their  agency  are  answerable  to  the 
principal,  and  to  no  one  else":  Denny  v.  Manhattan  Co.,  2  Denio,  115; 
Wharton  on  Agency,  sec.  535.  In  an  action  against  an  agent  for  neglecting 
to  pay  over  money  to  which  the  plaintiff  was  entitled,  it  was  also  said:  "It 
is  also  settled,  if  anything  can  be  established  by  authority,  that  an  agent 
is  not  liable  to  a  third  person  for  an  omission  or  neglect  of  duty  in  the  mat- 
ter  of  his  agency,  but  that  the  principal  alone  is  responsible":  Colvin  v.  HoU 
brook,  2  N.  Y.  129.  One  having  goods  at  his  factor's  told  an  agent  of  the 
latter  that  he  did  not  wish  such  goods  sold  until  further  orders.  This  agent 
having  neglected  to  communicate  this  information  to  his  principal,  to  the 
damage  of  the  owner  of  the  goods,  he  brought  an  action  to  recover  such 
damages,  but  was  defeated  because  it  was  conceded  "that,  unless  the  rule 
had  been  changed  by  the  code,  an  agent  is  not  liable  to  a  third  person  for 
damages  resulting  to  him  from  a  nonperformance  or  neglect  of  a  duty  which 
the  agent  owed  to  the  principal,"  and  no  provision  could  be  found  in  the 
code  of  the  state  abrogating  or  modifying  this  rule:  Reid  v.  Number,  49  Ga. 
207.  Where  several  persons  were  joined  in  one  action  as  defendants,  some 
of  them  being  principals  and  others  agents,  they  asked  that  the  jury  be  in- 
structed "  that  an  action  on  the  case  for  negligence  cannot  be  maintained 
by  a  third  person  against  an  agent,  where  the  negligence  consists  of  the 
omission  of  a  duty  imposed."  The  court  charged  that  "this  is  true  ab- 
stractly, but  where  there  was  negligence  or  improper  conduct  in  the  doing 
of  an  act,  and  injury  was  thereby  done  to  another,  that  an  action  could  be 
sustained  against  the  agent.  In  reversing  a  judgment  based  on  this  in- 
struction, the  court  said:  "  We  understand  the  law  in  regard  to  the  liabil- 
ity of  the  principal  and  the  agent  to  third  persons  for  torts  occurring  iu 
the  course  of  the  agency  to  be  this:  The  principal  is  always  liable  to  third 
persons  for  misfeasances,  negligences,  and  omissions  of  duty  of  his  agent  in 
all  cases  within  the  scope  of  his  agency.  The  agent  is  also  personally  liable 
to  third  persons  for  his  own  misfeasances  and  positive  wrongs.  But  he  is 
not  in  general  liable  to  third  persons  for  his  misfeasances  and  omissions  of 
duty  in  the  course  of  his  employment.  His  liability  in  these  latter  cases  is 
solely  to  his  principal,  there  being  no  privity  between  him  and  such  third 
persons;  the  privity  exists  only  between  him  and  his  principal.  And  hence 
the  general  maxim  as  to  all  such  negligences  and  omissions  of  duty  is,  in  cases 
of  private  agency,  respondeat  superior":  Uenshaw  v.  Noble,  7  Ohio  St.  226. 
"A  servant,  as  between  himself  and  his  master,  is  bound  to  serve  him  with 
fidelity  and  to  perform  the  duties  committed  to  him.  The  omission  to  per- 
form them  may  subject  third  persons  to  harm  and  the  master  to  damages, 
but  the  breach  of  the  contract  of  service  is  a  matter  between  the  master  and 
the  servant  alone,  and  the  nonfeasance  of  the  servant  causing  the  injury  to 
third  persons  is  not  generally,  at  least,  a  ground  for  a  civil  action  against 
the  servant  in  their  favor":  Murray  v.  Usher,  117  N.  Y.  542. 
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Assuming  tliat  it  is  only  for  misfeasance  and  wrongful  action,  and  never 
for  nonfeasance  or  wrongful  inaction,  that  an  agent  is  answerable  to  hit 
principal,  it  must  follow  tliat  if  be  is  placed  in  charge  of  property  of  his 
principal,  and  assumes  the  duty  of  caring  for  it  and  keeping  it  in  proper 
repair,  a  failure  to  perform  his  duty  cannot  create  any  liability  against  him» 
except  in  favor  of  his  principal.  Such  has  been  the  ruling  in  some  of  the 
courts  (Carey  v.  Rochereau,  16  Fed.  Rep.  87;  Delauey  v.  Rorhereau,  34  La- 
Ann,  1123;  44  Am.  Rep.  456;  Labadie  v.  Hawley,  61  Tex.  177;  48  Am.  Rep. 
278),  though  his  inaction  was  attended  with  the  desire  of  inflicting  injury 
upon  a  third  person:  FeUus  v.  Swan,  62  Miss.  415. 

These  decisions  are  correct  if  the  only  ground  of  an  agent's  liability  is 
misfeasance.  If,  on  the  other  hand,  we  assume  that  an  agent  owes  duties 
to  others,  as  well  as  to  his  principal,  for  the  nonperformance  of  which  he 
may  be  answerable  to  them,  these  decisions  become  indefensible.  Every 
person  unquestionably  owes  the  duty  to  his  fellowmen  to  abstain  from  injur- 
ing them,  whether  by  act  or  by  neglect.  Therefore  if  he  assumes,  and  has, 
full  control  of  property,  whether  it  be  his  own  or  the  property  of  another 
person,  and  places  himself  in  a  position  where  it  is  his  duty  to  perform 
the  obligations  of  the  owner,  in  omitting  to  discharge  such  duty,  he  omits 
something  which  he  owes  to  third  persons  liable  to  be  injured  by  such 
omission,  as  well  as  his  principal,  the  owner  of  the  property.  There- 
fore the  weight  of  authority  affirms  his  liability  in  this  class  of  cases. 
"It  is  not  his  contract  with  the  principal  which  exposes  to,  or  pro- 
tects him  from,  liability  to  third  persons,  but  his  common-law  obligation 
to  so  use  that  which  he  controls  as  not  to  injure  another.  That  obli- 
gation is  neither  increased  nor  diminished  by  his  entering  upon  the  duties 
of  his  agency,  nor  can  its  breach  be  excused  by  the  plea  that  his  prin- 
cipal is  chargeable":  Nunnelly  v.  Southern  etc.  Co.,  94  Tenn.  397;  Baird 
V.  Shipman,  132  111.  16;  22  Am.  St.  Rep.  504;  Ellis  v.  McNauglUon,  76 
Mich.  237;  15  Am.  St.  Rep.  308.  Therefore  agents  in  control  of  a  wharf, 
when  maintaining  it  in  a  dangerous  condition,  or  permitting  it  to  become 
and  remain  so  out  of  repair  that  it  is  dangerous  to  persons  using  it,  are 
answerable  for  the  injuries  resulting  to  them  therefrom:  Campbell  v.  Port- 
land etc.  Co.,  62  Me.  552;  16  Am.  Rep.  503.  So  if  an  officer  or  agent  under- 
takes the  duty  of  furnishing  safe  appliances  with  which  employees  may 
work,  or  of  instructing  young  and  inexperienced  employees  so  that  they 
shall  be  able  to  understand  and  guard  against  the  perils  to  which  their 
employment  exposes  them,  and  who  omits  in  the  one  case  the  duty  of  fur- 
nisliiug  reasonably  safe  appliances,  or  in  the  other  puts  an  inexperienced 
employee  to  work  without  due  instruction,  he  is  guilty  of  a  breach  of  duty 
to  the  employee  as  well  as  to  his  principal,  and  is  answerable  therefor  to  the 
former:  Osborne  v.  Morgan,  130  Mass.  102;  39  Am.  Rep.  437;  Oreenberg  v. 
Whitcomb  etc.  Co.,  90  Wis.  225;  ante,  p.  911;  Mayer  v.  Thompson- Hutchison  etc 
Co.,  Ala.,  Nov.  27,  1894.  "In  such  case  the  agent  is  personally  responsible 
whether  he  did  the  wrong  intentionally,  or  ignorantly  under  the  authority 
of  his  principal,  for  the  principal  could  not  confer  authority  to  commit  a 
wrong  upon  the  rights  or  property  of  another":  Erioin  v.  Davenport,  9 
Heisk.  51. 

If  the  Negligence  Occurs  in  the  Doing  of  an  Act  on  behalf  of  the  principal, 
then  the  liability  of  the  agent  to  third  persons  is  unquestionable,  and  may  be 
sustained  by  the  general  rule,  that  it  is  not  possible  for  the  principal  to  au- 
thorize the  doing  of  a  tortious  or  wrongful  act  so  as  to  relieve  the  doer  from 
liability  therefor.     He  who  undertakes  to  act  assumes  the  duty  of  so  acting 
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that  he  shall  not  by  his  negligence  injure  others  who  are  without  fault  on 
their  part,  and  it  is  not  material  to  inquire  whether  he  is  acting  for  himself 
or  for  another,  except  when  it  is  sought  to  hold  that  other  answerable: 
Bi-uf  V.  Mali,  36  N.  Y.  200,  205;  Harriman  v.  Stowe,  57  Mo.  93;  Lane  v. 
Cotton,  12  Mod.  489;  1  Ld.  Raym.  686;  New  York  etc.  Ry.  Co.  v.  Schuler, 
34  N.  Y.  30;  Phelps  v.  Wait,  30  N.  Y.  78;  Salmon  v.  Richardson,  30  Conn. 
360;  79  Am.  Dec.  255;  Wright  v.  Wilcox,  19  Wend.  343;  32  Am.  Rep. 
507.  Hence  he  is  liable  to  a  third  person  for  turning  water  into  the 
pipes  upon  the  premises  of  his  principal  without  first  seeing  that  they 
are  in  a  proper  condition  to  receive  and  retain  it:  Bell  v.  Josselyn,  3 
Gray,  309;  63  Am.  Dec.  741;  or  for  firing  a  blast  upon  such  premises  with- 
out taking  precautions  for  the  safety  of  adjaceut  persons  or  propertyj 
Wright  v.  Compton,  53  Ind.  337;  or  for  constructing  and  leaving  open  a  trap- 
door: Harriman  v.  Stowe,  57  Mo.  93;  or  for  failing  to  put  up  bars  which 
had  been  taken  down  in  crossing  the  premises  of  another:  Horner  v.  LaW' 
rence,  37  N.  J.  L.  46;  or  for  managing  and  running  a  locomotive  so  as  to 
inflict  injury  upon  another:  Martin  v.  Louisville  etc.  Ry.,  95  Ky.  612;  or  for 
negligently  placing  dangerous  articles  in  such  position  that  a  fellow-servant 
or  agent  is  injured  thereby:  Osborne  v.  Morgan,  130  Mass.  103;  39  Am.  Rep, 
437.  In  this  last  case  the  law  upon  the  subject  was  correctly  expressed  as 
follows:  "  It  is  often  said  in  the  books  that  an  agent  is  responsible  to  third 
persons  for  misfeasance  only  and  not  for  nonfeasance.  And  it  is  doubtless 
true  that  if  an  agent  never  does  anything  toward  carrying  out  his  contract 
with  his  principal,  but  wholly  omits  or  neglects  to  do  so,  the  principal  is  the 
only  person  who  can  maintain  any  action  against  him  for  nonfeasance.  But 
if  the  agent  once  actually  undertakes  and  enters  upon  the  execution  of  a 
particular  work,  it  is  his  duty  to  use  reasonable  care  in  the  manner  of 
executing  it  so  as  not  to  cause  any  injury  to  third  persons  which  may  be 
the  natural  consequence  of  his  acts;  and  he  cannot,  by  abandoning  its  execu- 
tion midway,  and  leaving  things  in  a  dangerous  condition,  exempt  himself 
from  liability  to  any  person  who  suSers  injury  by  reason  of  his  having  so 
left  them  without  proper  safeguards.  This  is  not  nonfeasance  or  doing 
nothing,  but  it  is  misfeasance,  doing  improperly:  Ulpian  in  Dig.  9,  2,  27,  9; 
Parsons  v.  Winchell,  5Cush.  592;  52  Am.  Dec.  745;  Bell  v.  Josselyn,  3  Gray, 
309;  63  Am.  Dec.  741;  Nowell  v.  Wright,  3  Allen,  166;  80  Am.  Dec.  62; 
Horner  v.  Lawrence,  37  N.  J.  L.  46.  Negligence  and  unskillfulness  in  the 
management  of  inflammable  gas,  by  reason  of  which  it  escapes  and  causes 
injury,  can  no  more  be  considered  as  mere  nonfeasance,  within  the  meaning 
of  the  rule  relied  on,  than  negligence  in  the  control  of  fire,  as  in  the  case  in 
the  Pandects;  or  of  water,  as  in  Bell  v.  Josselyn,  3  Gray  309;  63  Am.  Dec. 
741;  or  of  a  drawbridge,  as  in  Nowell  v.  Wright,  3  Allen,  166;  80  Am.  Deo. 
62;  or  of  domestic  animals,  as  in  Parsons  v.  Winchell,  5  Gush.  592;  52  Am. 
Dec.  745,  and  in  the  case  in  New  Jersey." 

Directors  of  a  Corporation  may  so  Mismanage  or  Neglect  its  Business  as  to 
inflict  great  loss  upon  its  creditors.  This  is  especially  true  when  the  cor- 
poration is  formed  for  banking  purposes  or  for  receiving  deposits  to  be 
invested  or  loaned.  A  neglect  of  this  character  is  doubtless  a  neglect  of 
a  duty  to  the  corporation,  and  except  when  officers  have  been  guilty  of  some 
misstatement,  deceit,  or  other  fraud,  or  have  made  some  express  or  implied 
warranty,  we  believe  the  creditors  cannot,  as  such,  maintain  any  action 
against  them:  Frost  etc.  Go.  v.  Foster,  76  Iowa,  535;  Zinn  v.  Mendel,  9 
W.  Va.  580.  The  circumstances  under  which  directors  may  be  regarded  as 
guilty  of  actionable  negligence  in  the  management  of  the  corporate  business 
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are  treated  in  the  note  to  Marshall  r.  Farmers'  BanTc,  17  Am.  St,  Rep.  95- 
101.  The  conclusion  there  reached  was  that  their  liability  could  not  be 
enforced  by  a  creditor  of  the  corporation,  unless  it  appeared  that  the  corpora^ 
tion  itself  would  not  act.  In  such  a  case,  or  where  the  corporate  riglits  are 
vested  in  a  receiver,  or  other  person  entitled  to  pursue  for  the  benefit  of  the 
stockholders  or  creditors  all  remedies  which  originally  were  open  to  the  cor- 
poration, actions  may  be  sustained  against  the  delinquent  directors  or  other 
officers:  Marshall  v.  Farmers  etc.  Bank,  85  Va.  676;  17  Am.  St.  Rep.  84; 
Batik  V.  Boisseaux,  4  Huglies,  398;  3  Fed.  Rep.  817;  Robinson  v.  Smith,  3 
Paige,  222;  24  Am.  Dec.  212.  Such  actions,  however,  are  based  upon  the 
negligence  of  the  defendants  in  the  discharge  of  their  duties  to  the  corpora- 
tion, and  the  plaintiff,  if  permitted  to  recover,  must  be  regarded  rather  as 
enforcing  a  corporate  cause  of  action,  than  as  proceeding  upon  a  cause  of 
action  belonging  to  him  personally.  It  is  not  the  purpose  of  this  note  to 
treat  of  this  class  of  actions,  nor  to  discuss  the  right  of  action  of  a  corpora- 
tion against  its  officers  or  agents  for  not  properly  discharging  their  duties. 

One  question  of  very  considerable  importance  the  adjudications  seem  not 
to  have  yet  touched,  and  that  is,  whether  officers  and  agents  of  a  corpora- 
tion may  be  held  answerable  to  third  persons  for  their  negligence  in  not 
properly  supervising  their  subordinates  and  not  taking  steps  to  guard 
against  their  negligence.  An  omission  of  this  character  we  should  regard 
in  ordinary  cases  as  a  mere  nonfeasance,  or  a  neglect  of  a  duty  owed  to  ths 
corporation,  and  should  therefore  conclude  that  if  any  cause  of  action  arose 
from  it»  it  woald  be  one  in  favor  of  the  corporation  alone. 


State  v.  Dukbt. 

[90  Wisconsin,  272.] 

Marbiaqs,  Legislative  Impairment  of  Obligation  of. — Legislation  affect* 
ing  or  annulling  the  marriage  relation  is  not  within  the  protection  of 
constitutional  provisions  against  the  impairment  of  contracts. 

Marriage  and  Divorce — Constitutional  Law. — A  statute  providing  that 
when  either  party  shall  be  sentenced  to  imprisonment  for  life,  the  mar- 
riage shall  be  thereby  absolutely  dissolved,  without  any  judgment  of 
divorce  or  other  legal  proceedings,  is  not  unconstitutional. 

Constitutional  Law — Divorce. — Though  a  constitution  forbids  the  legis- 
lature from  granting  any  divorce,  it  is  not  thereby  forbidden  from  en- 
acting a  statute  declaring  that,  on  the  sentence  to  imprisonment  of  either 
spouse  for  life,  the  marriage  shall  be  thereby  absolutely  dissolved. 

Marriage  and  Divorce — Reversal  of  Judgment. — The  dissolution  of 
marriage  consequent  upon  the  sentence  of  either  spouse  for  life  is  abso- 
lute, and  the  reversal  of  the  sentence  does  not  restore  the  parties  to 
their  marital  relations,  where  the  court  announcing  the  sentence  had 
jurisdiction  of  the  accused  and  of  the  offense. 

Prosecution  for  adultery.  The  defendant  married  Lucy 
M.  French,  who  had  been  the  wife  of  William  G.  French.  He 
had  been  convicted  of  murder  in  the  first  degree  and  sen- 
tenced to  imprisonment  for  life.  The  marriage  between  them 
was  therefore  dissol  ved  by  the  statute  of  the  state  mentioned 
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in  the  opinion.  The  sentence,  after  the  marriage  of  the  wife, 
was  reversed,  and  it  was  claimed  that  such  reversal  restored 
the  marriage  relations  of  French  and  his  wife,  and  therefore- 
that  the  marriage  of  her  by  the  accused  could  not  shield  him 
from  the  present  prosecution.  The  court  so  instructed  th» 
jury,  which  returned  a  verdict  against  him,  and  the  defend- 
ant thereupon  appealed. 

Attorney  general,  and  L.  K.  Luse,  assistant  attorney  general^ 
for  the  plaintiff. 

Tompkins  &  Merrill,  for  the  defendant. 

•**  PiNNEY,  J.  1.  The  exceptions  present  questions  of  some 
difficulty  and  of  great  importance,  namely:  1.  In  respect  to 
the  validity  and  effect  of  section  2355  of  the  Revised  Statutes, 
which  provides  that  "when  either  party  shall  be  sentenced  to 
imprisonment  for  life,  the  marriage  shall  be  thereby  abso- 
lutely dissolved,  without  any  judgment  of  divorce  or  other 
legal  process,  and  no  pardon  granted  to  the  party  so  sen- 
tenced shall  restore  ''^^  such  party  to  his  or  her  conjugal 
rights";  2.  Whether  the  marriage  of  the  defendant  with  the 
former  wife  of  French,  which  took  place  after  his  conviction 
and  sentence  to  imprisonment  for  life,  and,  while  he  was 
imprisoned  under  it,  but  before  the  reversal  of  the  sentence, 
was  rendered  void  by  such  reversal,  and  French  was  thereby 
restored  to  his  former  conjugal  rights. 

The  statute  in  question  has  been  in  force  ever  since  the 
Revision  of  1849,  and  has  not  hitherto  been  the  subject  of 
consideration  in  this  court.  Such  or  similar  statutes  exist 
in  Michigan  and  Maryland,  and  perhaps  in  other  states. 
Prior  to  the  adoption  of  the  state  constitution,  the  district 
courts  of  the  territory  had  jurisdiction  to  grant  divorces,  on 
bills  filed  for  that  purpose,  for  specified  causes  (Terr.  Stats. 
1839,  p.  140),  and  the  territorial  legislature  exercised  at  the 
■ame  time  a  power  of  granting  divorces  by  special  acts* 
twenty-four  of  which  were  granted  at  the  last  session  of  the 
territorial  legislature.  By  section  24,  article  4,  of  the  con- 
stitution, it  is  provided  that  "the  legislature  shall  never 
authorize  any  lottery,  or  grant  any  divorce";  and  ever  since 
the  adoption  of  the  constitution  the  courts  have  had  power 
to  grant  divorces  from  the  bonds  of  matrimony  for  specified 
causes,  and,  among  others:  "When  either  party,  subsequent 
to  the  marriage,  has  been  sentenced  to  imprisonment  for 
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three  years  or  more;  and  no  pardon  granted  after  divorce  for 
that  cause  shall  restore  the  party  sentenced  to  his  or  her 
conjugal  rights."  Similar  statutes  to  the  last  have  existed 
from  an  early  period  in  other  states.  The  contention  on  the 
part  of  the  state  is  that  section  2355  of  the  Revised  Statutes 
is  void,  in  that,  in  eflfect,  in  the  case  specified,  it  grants  a  di- 
vorce, and  that,  if  valid  and  operative,  the  subsequent  reversal 
of  the  sentence  of  French  avoided  the  marriage  of  his  wife  with 
the  defendant,  which  had  taken  place  in  the  meantime,  and 
restored  French  to  his  former  conjugal  rights,  and  rendered  the 
subsequent  cohabitation  of  the  defendant  with  Lucy  M.  French 
criminal.  *'^*  The  relation  of  two  married  persons  to  each 
other  is  not  a  mere  personal  relation,  or  a  mere  contract  be- 
tween them,  though  it  comes  into  existence  in  pursuance  of 
a  contract;  but  it  is  a  status  or  legal  condition  established  by 
law,  involving,  not  only  the  well-being  of  the  parties,  but 
also  the  highest  interests  of  society  and  the  state,  and  having 
more  to  do  with  the  morals  and  civilization  of  a  people  than 
any  other  institution.  It  has  always  been  subject  to  the  con- 
trol of  the  legislature;  and  it  has  always  been  competent  for 
the  legislature,  in  the  absence  of  constitutional  restriction,  to 
put  an  end  to  the  relation,  in  the  interests  of  the  parties  as 
well  as  of  the  state.  Subject  to  this  qualification,  and  sav- 
ing the  rights  of  property  already  vested  in  either  party,  the 
state  that  created  the  relation  can  change  or  abrogate  it;  and, 
as  it  is  not  a  contract  or  a  vested  right,  the  law  putting  an  end 
to  the  relation,  and  extinguishing  the  status  of  the  parties  as 
husband  and  wife,  does  not  fall  within  the  prohibition  against 
the  impairment  of  the  obligation  of  contracts  or  the  divesting 
of  vested  rights.  The  power  of  the  state,  within  these  limi- 
tations, over  the  civil  status  of  its  own  citizens,  is  supreme  and 
absolute,  and  the  legislative  will  is  a  sufficient  reason  for  its 
action:  Cooley  on  Constitutional  Limitations,  111,  112;  1 
Bishop  on  Marriage,  Divorce,  and  Separation,  sees.  11-15, 1426 
et  seq.,  1492;  Cook  v.  Cook,  56  Wis.  207;  43  Am.  Rep.  706;  Sha- 
fer  V.  Bushnell,  24  Wis.  372;  Maynard  v.  Hill,  125  U.  S.  205; 
Fennoyer  v.  Neff,  95  U.  S.  734;  Cronise  v.  Cronise,  54  Pa.  St. 
255,  261;  Maguire  v.  Maguire,  7  Dana,  181,  183;  Starr  v.  Pease, 
8  Conn.  541;  Ditson  v.  Ditson,  4  R.  1. 87;  Noel  v.  Ewing,  9  Ind. 
37.  In  Niboyet  v.  Niboyet,  4  Prob.  &  Div.  11,  Brett,  L.  J.,  said 
that  "  Marriage  is  the  fulfillment  of  a  contract  satisfied  by 
the  solemnization  of  the  marriage;  but  marriage,  directly  it 
exists,  creates  by  law  a  relation  between  the  parties,  and 


April,  1895.]  State  v.  Dukbt.  931 

what  is  called  a  status  of  each.  The  status  of  an  individual, 
used  as  a  legal  terra,  means  the  legal  position  of  the  individ- 
ual in  or  with  regard  to  the  rest  of  the  community.  That 
'''^  relation  between  the  parties  and  that  status  of  each  of 
them  with  regard  to  the  community  which  are  constituted 
upon  marriage  are  not  imposed  or  defined  by  contract  or 
agreement,  but  by  law."  In  Maynard  v.  Hill,  125  U.  S.  205, 
the  same  conclusion  was  reached,  and  it  was  there  held  that 
marriage  is  an  institution  of  society,  regulated  and  controlled 
by  public  authority,  and  that  legislation  affecting  it  and  an- 
nulling the  relation  between  the  parties  is  not  within  the 
prohibition  of  constitutional  provisions  against  the  impair- 
ment of  contracts  by  state  legislation ;  and  the  validity  of 
legislation,  whether  general  or  special,  dissolving  the  relation 
on  particular  grounds,  is  within  the  competency  of  legislative 
authority,  unless  restrained  by  constitutional  provisions. 
The  opinion  of  the  court  in  this  case,  by  Mr.  Justice  Field,  is 
an  elaborate  and  learned  exposition  of  the  law  on  the  subject 
under  consideration. 

The  power  of  the  legislature  over  the  subject  of  marriage 
as  a  civil  status  is  unlimited  and  supreme,  subject  only  to 
the  restriction  in  the  constitution  that  the  legislature  shall 
never  "  grant  any  divorce."  This  statute  does  not  grant  a 
divorce  to  any  one,  either  absolutely  or  conditionally.  It 
provides  that  "  when  either  party  shall  be  sentenced  to  im- 
prisonment for  life,  the  marriage  shall  be  thereby  absolutely 
dissolved  without  any  judgment  of  divorce  or  other  legal 
process";  that  is  to  say,  the  termination  of  the  matrimonial 
status  is  unconditional,  for  the  reason  that  the  party  against 
whom  it  has  been  pronounced  is  no  longer  capable  of  per- 
forming the  duties,  public  and  domestic,  of  the  matrimonial 
relation.  The  dissolution  of  the  marriage  is  consequent  upon 
the  sentence,  and  results  from  the  operation  of  a  general  law, 
acting  uniformly  and  affecting  alike  all  persons  under  the 
conditions  specified  in  the  statute,  and  not  by  special  grant 
or  in  a  particular  instance.  The  legislature  had  the  power 
to  enact  general  laws  prescribing  the  result  of  such  a  sen- 
tence upon  the  civil  status  of  the  defendant,  as  ^''^  well  as 
the  matrimonial  status  of  any  one  to  whom  he  might  be 
united  in  marriage. 

By  the  common  law  certain  consequences  resulted  from 
judgment  given  in  capital  cases,  namely,  attainder,  by  which 
the  defendant  was  "no  longer  of  any  credit  or  reputation. 
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He  cannot  be  a  witness  in  any  court,  neither  is  lie  capable  of 
performing  the  functions  of  another  man;  for,  by  an  antici- 
pation of  his  punishment,  he  is  already  dead  in  law."  And 
the  consequences  of  attainder  were  forfeiture  and  corruption 
of  blood,  which  worked  forfeiture  of  his  real  and  personal 
estates:  4  Blackstone's  Commentaries,  380,  381.  There  is 
no  such  thing  as  civil  death  in  this  country,  and  no  con- 
viction in  this  state  can  work  corruption  of  blood  or  forfeit- 
ure of  estate:  Const.,  art.  1,  sec.  12.  Yet,  by  general  laws, 
in  this  as  well  as  other  states,  it  has  been  provided  that  cer- 
tain consequences  shall  result  from  conviction  or  sentence  for 
crime.  We  are  not  aware  that  the  power  to  enact  such  laws 
has  ever  been  judicially  questioned.  Certainly  we  see  no 
ground  for  doubting  the  validity  of  such  acts  so  long  as  they 
relate  only  to  subjects  within  the  undoubted  scope  of  legisla- 
tive power.  Constitutional  disqualification  to  exercise  the 
right  of  suffrage  exists,  as  that  no  "person  convicted  of 
treason  or  felony  shall  be  qualified  to  vote  at  any  election 
unless  restored  to  civil  rights":  Const.,  art.  3,  sec.  2.  This 
is  a  law,  merely,  in  its  operation,  but  is  embodied  in  the  con- 
stitution to  give  it  a  sanction  and  permanency  not  incident 
to  ordinary  legislation  to  secure  the  purity  of  the  ballot  box. 
And  it  is  provided  that  laws  may  be  passed  excluding  from 
the  right  of  sufi'rage  all  persons  who  have  been,  or  may  be, 
convicted  of  any  infamous  crime,  and  depriving  every  per- 
son who  shall  make  or  become,  directly  or  indirectly,  inter- 
ested in  any  bet  or  wager  dependent  upon  the  result  of  any 
election  of  the  right  to  vote  at  such  election:  Const.,  art. 
3,  sec.  6;  Rev.  Stats.,  sec.  12,  subd.  4.  By  section  4935  it 
is  provided  that,  when  any  person  sentenced  to  imprison- 
ment in  the  *''*  state  prison  is  holding  at  the  time  any  oflice 
under  the  constitution  and  laws  of  the  state,  such  ofl&ce  shall 
be  deemed  vacated  from  the  time  of  his  commitment  to 
prison,  but  if  the  judgment  is  reversed  he  shall  be  restored 
to  his  ofiice,  with  its  rights,  etc.,  but  not  by  reason  of  being 
pardoned. 

The  intent  of  the  constitutional  provision  that  the  legisla- 
ture shall  not  "  grant  any  divorce  "  was  not  to  restrict  the 
legislature  in  the  enactment  of  appropriate  general  laws,  but 
the  mischief  sought  to  be  suppressed  was  the  granting  of 
divorces  by  the  legislature  in  special  instances  by  special 
laws — in  view  of  the  ease  and  facility  with  which  such 
divorces  might  be  procured,  a  power  likely  to  be  capriciously, 
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improvidently,  and  sometimes  unjustly  exercised.  By  the 
constitution  of  the  state  of  Michigan,  in  1836,  it  was  provided 
that  '*  divorces  shall  not  be  granted  by  the  legislature,  but 
the  legislature  may  by  law  authorize  the  higher  courts  to 
grant  them  under  such  restrictions  as  they  may  deem  expe- 
dient ";  and  under  this  provision  an  act  was  passed  author- 
izing the  circuit  court  in  St.  Joseph  county  to  grant  a  divorce 
between  parties  named  therein,  under  the  general  provisions 
of  the  statute,  provided  that  it  should  be  made  to  appear  sat- 
isfactorily that  the  wife  had  been  for  the  term  of  five  years 
preceding  the  time  of  filing  the  petitioner's  bill,  and  still  con- 
tinned  to  be,  hopelessly  and  incurably  in^sane;  but,  before  any 
decree  was  rendered,  the  constitution  was  amended,  declaring 
that  "divorces  shall  not  be  granted  by  the  legislature,"  and 
subsequently  the  divorce  was  granted  pursuant  to  the  act. 
It  was  held  that  the  divorce,  in  effect,  was  a  legislative  one, 
though  granted  by  the  court,  but  this  was  upon  the  ground 
that  the  law  in  this  special  instance  assumed  that  the  power 
which  it  vested  in  the  court  was  the  power  which  the  legisla- 
ture itself  was  inhibited  from  exercising,  and  that  it  was 
equivalent  to  the  granting  of  a  divorce  in  a  particular  case 
and  for  a  particular  cause  for  which  no  general  law  author- 
ized one  to  be  granted:  Teft  *so  y^  t^j^^  3  Mich.  67.  The 
constitutional  provision  that  the  legislature  shall  not  "  grant 
any  divorce"  must  be  construed  with  reference  to,  and  lim- 
ited by,  the  mischiefs  against  which  it  was  evidently  aimed — 
the  granting  of  divorces  by  special  acts  in  particular  cases — 
and  it  was  not  intended  to  otherwise  limit  the  power  of  the 
legislature,  or  restrict  it  in  the  enactment  of  just  and  proper 
laws  affecting  all  persons  alike  in  their  matrimonial  status 
or  condition. 

In  considering  the  provision  "with  a  view  to  its  interpre- 
tation, the  thing  which  we  are  to  seek  is  the  thought  which  it 
expresses.  To  ascertain  this  the  first  resort  in  all  cases  is  to 
the  natural  signification  of  the  words  employed ":  Cooley 
on  Constitutional  Limitations,  1st  ed.,  57.  Says  Marshall, 
C.  J.,  *'  The  framers  of  the  constitution  and  the  people  who 
adopted  it  must  be  understood  to  have  employed  words  in 
their  natural  sense,  and  to  have  understood  what  they  meant": 
Gibbons  v.  Ogden,  9  Wheat.  188.  When  we  exanjine  the  very 
clear  and  direct  provision  in  question,  we  look  in  vain  to  find 
any  expression  or  intimation  forbidding  or  restraining  the 
legislature  from  passing  a  law  such  as  the  one  under  consid« 
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eration,  general  in  its  terms,  operating  alike  upon  all  persons 
falling  within  its  provisions,  which  does  not  grant  or  author- 
ize the  granting  of  any  divorce,  but  which  provides  a  general 
consequence  attendant  upon  the  life  sentence  of  any  married 
person,  namely,  that  his  marriage  "shall  be  thereby  abso- 
lutely dissolved."  It  might  with  as  much  propriety  be  said 
that  the  statute  prescribing  the  punishment  for  murder  in  the 
first  degree  was  a  statute  to  imprison  French  during  the  term 
of  his  natural  life,  as  that  the  statute  in  question  was  a  legis- 
lative divorce  granted  to  him  from  the  bonds  of  matrimony. 
If  it  was  not  such  divorce,  it  is  clearly  established  by  the 
authorities  referred  to  that  the  legislature  might  lawfully 
enact  the  statute,  as  a  law  affecting  in  the  future  the  status 
of  all  married  persons,  citizens  of  the  state,  who  should,  by 
life  sentence  of  imprisonment  be  brought  within  its  pro- 
visions. 

***  2.  The  statute  was  self-executing.  Upon  sentence 
given,  the  marriage  between  French  and  his  wife  was  "  abso- 
lutely dissolved."  Nothing  whatever  remained  to  be  done  to 
make  the  dissolution  operative — neither  judgment  of  divorce 
nor  other  legal  process.  It  was  not  a  dissolution  of  the  mar- 
riage nisi,  dependent  upon  condition  subsequent,  express  or 
implied,  but  was  without  restriction  or  condition.  It  did  not 
suspend  the  conjugal  relation,  but  extinguished  it;  and  the 
language  of  the  statute  expressly  excludes  any  implication 
that  the  reversal  of  the  sentence  might  operate  to  restore  the 
sentenced  party  to  his  or  her  conjugal  rights,  whatever  might 
otherwise  be  the  operation  and  effect  of  a  reversal  by  the  com- 
mon law.  The  statute  goes  upon  the  ground  that  the  social  and 
public  necessities  of  the  marriage  relation,  and  the  competency 
of  parties  to  contract  it,  require  the  dissolution  to  be  final, 
absolute.  The  statute  having  executed  itself  in  the  present 
case,  French  and  his  wife  became  in  law  as  utter  strangers 
to  each  other.  The  new  status  of  each  was  the  result  of  the 
statute,  and  was  not  dependent  for  continuance  upon  the  con- 
tinued existence  of  the  sentence  of  French,  as  in  the  case  of 
a  judicial  divorce.  The  reversal  of  the  sentence  cannot  op- 
erate to  restore  the  parties  to  their  former  matrimonial  rela- 
tions, as  in  the  case  of  reversal  of  a  valid  judgment  of  divorce 
for  mere  error  in  its  rendition.  In  states  where  sentence  to 
imprisonment  in  the  state  prison  for  a  terra  of  years  is  made 
ground  for  an  action  of  divorce,  it  has  been  held  that  as  soon 
as  the  sentence  has  been  given,  the  right  of  the  other  party 
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to  apply  for  a  divorce  is  complete  {Handy  v.  Handy,  124 
Mass.  394),  and  that  such  right  is  not  suspended  by  a  bill  of 
exceptions,  on  which  the  conviction  and  sentence  may  be 
reversed:  Cone  v.  Cone,  58  N.  H.  152. 

The  statute  declares  that  "no  pardon  granted  to  the  party 
so  sentenced  shall  restore  such  party  to  his  or  her  conjugal 
rights."  "A  pardon  reaches  both  the  punishment  prescribed 
*®*  for  the  offense  and  the  guilt  of  the  offender;  and,  when 
the  pardon  is  full,  it  releases  the  punishment  and  blots  out  of 
existence  the  guilt,  so  that  in  the  eye  of  the  law  the  offender 
is  as  innocent  as  if  he  had  never  committed  the  offense. 
....  If  granted  after  conviction,  it  removes  the  penalties 
and  disabilities,  and  restores  him  to  all  his  civil  rights.  It 
makes  him,  as  it  were,  a  new  man,  and  gives  him  a  new 

credit  and  capacity But  it  does  not  restore   offices 

forfeited  or  property  or  interests  vested  in  others  in  conse- 
quence of  the  conviction  and  judgment":  Ex  parte  Garland, 
4  Wall.  338,  380.  As  a  pardon  granted  could  not  restore 
French  to  his  conjugal  rights,  manifestly  it  was  not  intended 
that  the  reversal  of  his  sentence  should  have  that  effect. 

Evidently  the  dissolution  of  the  marriage  freed  both  French 
and  his  wife  from  its  obligations,  and  she  was  free  to  marry 
the  defendant,  and  her  subsequent  marriage  with  him  would 
not  be  in  any  way  affected  or  invalidated  by  such  reversal. 
It  is  understood  that  they  were  both  citizens  of  this  state  at 
the  time  of  the  sentence,  and  subject,  as  to  their  matri- 
monial status,  to  its  laws:  Says  Mr.  Bishop:  "Taking  one 
party  out  of  the  marriage  relation,  by  whatever  means,  leaves 
the  other  single.  A  husband  without  a  wife  or  a  wife  with- 
out a  husband  is  unknown  to  the  law":  2  Bishop  on  Mar- 
riage, Divorce,  and  Separation,  sees.  1613,  1615. 

It  was  error  for  the  court  to  instruct  the  jury  that  this  court 
had  held  the  sentence  of  French  to  be  illegal  or  invalid.  On 
the  contrary,  this  court  held  that  the  court  pronouncing 
sentence  had  jurisdiction  of  the  subject  matter  of  the  infor- 
mation against  French  and  of  his  person,  and  it  denied  his 
application  to  be  discharged  from  imprisonment  under  the 
sentence,  holding  that  the  sentence  was  valid,  and  could  be 
avoided  only  on  writ  of  error:  In  re  French,  81  Wis.  597. 
And  the  sentence  was  reversed  for  error,  and  not  for  want  of 
jurisdiction:  French  v.  State,  85  Wis.  400;  39  Am.  St.  Rep. 
855.  Until  **'  it  was  so  reversed  it  was  a  valid  and  op- 
erative sentence.     The  cases  relied  on  to  show  that  the  re- 
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versal  of  the  sentence  restored  French  to  his  former  conjugal 
rights  were  all  cases  where  the  validity  of  the  second  mar- 
riage depended  upon  the  validity  of  a  former  decree  of 
divorce,  and,  with  a  single  exception,  the  decree  relied  on  was 
a  nullity  for  want  of  jurisdiction  in  the  court  granting  it,  or 
was  void  by  reason  of  gross  fraud  practiced  on  the  court  or 
opposite  party  by  the  one  claiming  its  protection.  The  case 
of  Crouch  V.  Crouch,  30  Wis.  667,  was  such  a  case. 

We  hold,  therefore:  1.  That  section  2355  of  the  Revised 
Statutes  is  a  valid  enactment,  and  not  in  conflict  with  section 
24,  article  4,  of  the  constitution,  and  operated  to  absolutely 
dissolve  the  marriage  relation  between  French  and  his  wife 
upon  his  being  sentenced  to  imprisonment  for  life;  and  2. 
That  the  marriage  thereafter  of  the  defendant  with  the  former 
wife  of  French  was  valid,  and  was  not  avoided  by  the  subse- 
quent reversal  of  the  sentence  against  French.  The  defend- 
ant's exceptions  are  therefore  sustained,  and  his  conviction  is 
set  aside,  and  the  cause  is  remanded  to  the  circuit  court  for 
a  new  trial. 

By  the  Court.    Judgment  is  ordered  accordingly. 

Marriage  and  Divorce  —  Legislative  Divorces. — Divorce  a  vinculo 
matrimonii  by  legislative  enactment  ia  a  constitutional  and  valid  exercise  of 
legislative  authority:  Wright  v,  Wright,  2  Md.  429;  56  Am.  Dec.  723,  and 
note.  Divorces  are  the  subject  matter  of  judicial  action,  and  cannot  be 
granted  by  the  legislature,  in  the  absence  of  a  power  conferred  upon  it  by 
the  constitution,  but,  to  avoid  evil  consequences,  since  the  legislature  has 
long  exercised  this  power,  divorces  so  granted  will  not  be  declared  void, 
but  the  exercise  of  the  power  will  be  declared  to  be  unwarranted  and  un- 
constitutional: Bingham  v.  Miller,  17  Ohio,  445;  49  Am.  Dec  471.  Thi« 
■abject  is  fully  discussed  in  the  extended  notes  to  Gaines  v.  Oaines,  48  Am. 
Deo.  437-439,  and  People  v.  Haye«,  37  Am.  St.  Rep.  693. 


June,  1895.]    GreExN  Bay  C.  Co.  v.  Kaukauna  W.  P.  Co.    937 


Green  Bay  and  Mississippi  Canal  Company  v. 
Kaukauna  Water  Power  Company. 

[90  Wisconsin,  370.] 

Riparian  Proprietors— Flow  of  Waters. — Unless  affected  by  license, 
graat,  prescription,  public  right,  or  the  like,  any  proprietor  of  lands  on 
the  bank  of  a  stream  of  water,  whether  navigable  or  not,  has  the  right 
to  use  the  water  as  it  is  wont  to  flow,  without  material  alteration  or 
diminution,  and  no  riparian  owner  has  the  right  to  use  the  water  to  the 
prejudice  of  other  proprietors  above  or  below  him  by  throwing  it  back 
upon  the  former  or  subtracting  it  from  the  latter. 

Riparian  Proprietors— Right  to  Dam  Streams. — A  statute  declaring 
that  whenever  a  water  power  shall  be  created  by  reason  of  any  dam 
erected  or  other  improvement  made,  such  water  power  shall  belong  to 
the  state,  does  not  vest  the  state  with  any  greater  right  to  the  use  of 
the  water  than  would  belong  to  the  owner  of  both  banks  of  the  stream, 
had  he  erected  the  dam  for  the  purpose  of  creating  the  water  power. 

Riparian  Proprietors— Water  Powers. — The  right  of  the  state  or  of 
any  private  person  to  make  an  improvement  in  a  stream  for  the  pur- 
pose of  creating  a  water  power  cannot  be  sustained  to  the  extent  of 
working  an  injury  to  a  lower  riparian  proprietor,  except  in  aid  of  navi- 
gation. 

Riparian  Owners — Right  of  Navigation. — The  right  of  the  state  to  im- 
prove a  stream  as  a  highway  for  the  purpose  of  aiding  navigation  is 
subject  to  the  rights  of  riparian  owners.  It  may  take  and  divert  with- 
out compensation  so  much  of  the  water  as  may  be  required  to  improve 
the  navigation  of  the  stream,  and  this  water  may  be  sold  and  leased, 
provided  it  is  not  diverted  for  the  purpose  of  creating  a  water  power 
under  the  pretense  of  improving  navigation. 

Water,  Adverse  Title  to. — The  diversion  of  an  inconsiderable  part  of 
the  waters  of  a  stream  is  not  such  a  strong  act  of  exclusive  possession, 
that  it  is  notice  per  se  of  an  adverse  claim  of  right. 

Riparian  Owners— Returning  Water  to  Stream. — If  water  is  taken 
from  a  stream  for  the  purpose  of  creating  a  power,  it  must  be  returned 
thereto  in  such  place,  and  in  such  manner,  as  that  it  shall  flow  past  the 
banks  of  lower  riparian  owners  in  its  accustomed  channel,  and  as  it  was 
accustomed  to  flow. 

Action  by  the  Patten  Paper  Company  seeking  an  adjudica- 
tion of  the  proportions  of  the  flow  of  the  waters  of  the  Fox 
river  below  the  dams  in  the  several  channels,  and  to  enjoin 
the  Kaukauna  Water  Power  Company  from  diverting  any 
water  to  the  south  channel  from  the  middle  channel.  Before 
the  trial  the  character  of  the  contest  had  so  changed  that  the 
chief  question  involved  was  the  right  of  the  Green  Bay  & 
Mississippi  Canal  Company  to  divert  the  waters  of  the  stream 
for  water  power  as  against  the  claims  and  rights  of  riparian  pro- 
prietors of  water  powers  below  the  dam.  The  Green  Bay  & 
Mississippi  Canal  Company  claimed  to  be  the  owner  of  all 
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the  water  powers  created  by  the  government  dam,  and  to 
have  the  right  to  make  exclusive  use  of  such  waters  upon 
any  point  on  its  own  lands  where  they  can  be  made  avail- 
able. In  1846,  Congress  granted  to  Wisconsin,  when  it 
should  become  a  state,  lands  to  be  used  for  improving  the 
navigation  of  the  Fox  and  Wisconsin  rivers.  Tiiis  grant  was 
accepted  by  the  state  in  1848,  and  the  construction,  main- 
tenance, and  operation  of  such  improvement  was  placed  un- 
der the  control  of  a  board  of  public  works  by  a  statute,  which, 
among  other  things,  provided  that,  "In  the  construction  of 
such  improvements,  said  board  shall  have  power  to  enter  on, 
to  take  possession  of,  and  use  all  lands,  waters,  and  materials, 
the  appropriation  of  which  for  the  use  of  such  works  of  im- 
provement shall  in  their  judgment  be  necessary."  The  Fox 
&  Wisconsin  Improvement  Company  was  incorporated  in 
1853  by  the  legislature  of  the  state  which  granted  to  it  all 
the  works,  improvements,  land,  and  property  of  the  state  con- 
nected therewith.  The  property  so  granted  consisted  in  an 
easement  in  the  lands  occupied  by  the  canal,  dams,  and 
ponds,  and  the  water  powers  incidentally  created  by  the  dam. 
The  water  rights  thus  granted  by  the  state  had  accrued  to  it 
under  and  by  virtue  of  section  16  of  the  act  of  1848,  provid- 
ing that,  "Whenever  a  water  power  shall  be  created  by  rea- 
son of  any  dam  or  other  improvement  made  on  any  of  said 
rivers,  such  water  power  shall  belong  to  the  state."  In  1866 
the  interest  of  the  improvement  company  of  every  character 
passed  by  a  foreclosure  sale  to  purchasers  who  afterward 
became  incorporated  by  the  name  of  the  Green  Bay  & 
Mississippi  Canal  Company.  This  company,  in  September, 
1872,  conveyed  its  property  to  the  United  States,  reserving 
to  itself,  however,  "the  water  powers  created  by  the  dams, 
and  the  use  of  the  surplus  waters  not  required  for  purposes 
of  navigation,  and  lots  necessary  to  the  enjoyment  of  the 
same."  Fox  river  is  a  navigable  stream  with  a  flow  at  low 
water  of  one  hundred  and  fifty  thousand  cubic  feet  a  minute, 
and  with  an  ordinary  flow  of  twice  that  amount.  At  Kau- 
kauna are  rapids  having  a  descent  of  about  forty-two  feet  in 
a  mile  and  a  half.  Between  1851  and  1856  a  public  dam 
was  built  at  Kaukauna  at  the  head  of  the  rapids,  for  the  pur- 
pose of  creating  slack  water  and  feeding  a  canal  around  the 
rapids.  One  thousand  cubic  feet  of  water  a  minute  is  neces- 
sary in  this  canal  for  the  purposes  of  navigation.  The  bal- 
ance constitutes  the  surplus  water  power  created  by  the  dam. 
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The  river  is  divided  by  islands  into  three  channels,  known 
as  the  north,  middle,  and  south  channels.  The  water  in  the 
river  below  the  dam  naturally  flows  as  follows:  ninety-five 
two-hundred ths  in  the  north  channel,  sixty-two  two-hun- 
dredths  in  the  middle  channel,  and  forty-three  two-hundredtha 
in  the  south  channel.  The  canal  receives  its  water  at  the 
north  bank  of  the  stream  from  a  pond  situate  above  the  dam. 
The  waters  of  the  canal  to  the  first  lock,  a  distance  of  eleven 
hundred  feet,  are  of  the  same  level  as  the  waters  of  the  pond. 
A  guard  lock  was  formerly  kept  at  this  point,  but  it  has  been 
abandoned.  The  Green  Bay  &  Mississippi  Canal  Com- 
pany cut  the  south  bank  of  the  canal  between  the  dam  and 
the  first  lock  to  make  water  power.  For  this  purpose  it 
diverted  through  the  canal  a  large  part  of  the  natural  flow  of 
the  stream,  discharging  it  below  the  heads  of  islands  Nos.  3 
and  4,  thereby  depriving  the  south  and  middle  channels  of  a 
considerable  part  of  the  natural  flow  of  water  therein.  The 
trial  court  entered  a  judgment  containing  the  following  pro- 
visions: "  It  is  hereby  considered,  adjudged,  and  decreed  that 
the  defendant,  the  Green  Bay  &  Mississippi  Canal  Com- 
pany, is  the  owner  of,  and  entitled,  as  against  all  of  the  par- 
ties to  this  action  and  their  successors,  heirs,  and  assigns,  to 
the  full  flow  of  the  river  not  necessary  for  navigation  from 
the  said  upper  or  government  dam  across  the  Fox  river  at 
Kaukauna,  and  it  is  not  obliged  to  permit  any  of  the  water 
of  the  river  or  pond  to  flow  over  the  dam,  but  is  entitled  to 
withdraw  from  the  pond  made  by  said  dam  all  of  the  surplus 
waters  not  necessary  for  navigation,  either  through  the  canal 
extending  from  the  pond  to  slack  water  below  the  rapids,  or 
directly  from  the  pond,  and  use  the  same  from  said  canal  or 
Baid  pond,  and  let  such  water  to  others  to  be  used  wherever  it 
may  be  available  for  water  power,  and  return  the  same  to  tho 
river  where  it  shall  seem  fit,  and  is  not  obliged  to  permit  any 
of  the  waters  from  the  river  or  pond  to  flow  over  said  dam. 
And  it  is  further  considered  and  adjudged  that  all,  and 
Bingular  the  other  parties  to  this  action  are  hereby  forever 
enjoined  from  interfering  with  the  said  Green  Bay  &  Missis- 
sippi Canal  Company  in  so  withdrawing  and  using  such  water." 
The  plaintiff  and  other  parties  to  the  action  appealed. 

David  S.  Ordway^  Alfred  L.  Gary,  John  T.  Fishy  Hooper  <& 
Hooper,  and  George  6.  Greene,  for  the  appellants. 

B.  J.  Stevens  and  E.  Mariner^  for  the  respondents. 
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'•''  Newman,  J.  It  is  settled  by  the  decisions  in  Gre^n  J5ay 
etc.  Canal  Co.  v.  Kaukauna  etc.  Co.^  70  Wis.  635,  and  Kaur 
hauna  etc.  Co.  v.  Oreen  Bay  etc.  Canal  Co.,  142  U.  S.  254, 
that  the  respondent  in  these  appeals,  the  Green  Bay  & 
Mississippi  Canal  Company,  is  the  legal  owner  of  all  the 
water  power  which  has  been  created  by  the  dam  at  the  head 
of  the  rapids  at  Kaukauna  beyond  what  is  required  for  the 
purpose  of  navigation;  and  that  it  has  all  the  right  and  title 
in  that  water  power  which  the  state  acquired  in  it  under 
section  16  of  the  act  of  1848  (Laws  1848,  p.  62);  and  that 
such  title  amounts  to  entire  and  absolute  ownership.  '** 
But  the  court  in  those  cases  did  not  **  determine  the  relative 
rights  of  the  respondent,  and  the  other  riparian  owners  below 
the  dam,  in  respect  to  the  use  of  the  water  which  would  run 
over  the  dam  if  not  taken  from  the  pond  into  the  canal,"  nor 
"  whether  there  is  any  restriction  upon  the  manner  or  place 
in  which  the  water  shall  be  returned  to  the  river  below  the 
dam." 

The  questions  so  left  undecided  in  that  case  are  the  very 
questions  presented  by  the  record  for  decision  here.  The 
.court  is  now  called  upon  to  determine  and  define  the  rela- 
tive rights  of  the  respondent  and  the  other  riparian  owners 
below  the  dam  in  respect  to  the  use  of  the  water  which 
would  run  over  the  dam  if  not  taken  from  the  pond,  through 
the  canal,  to  furnish  water  power  lower  down  the  stream, 
and  whether  there  is  any  restriction  in  the  manner  or  place 
in  which  the  water  shall  be  returned  to  the  river  below  the 
dam. 

There  is  no  question  of  the  right  of  the  government  to 
divert  through  the  canal  so  much  of  the  water  of  the  stream 
as  is  required  for  the  purpose  of  navigation.  This  amounts 
to  about  one  per  cent  of  the  water  of  the  stream.  The  contro- 
versy concerns  only  the  use  of  the  surplus  water  after  the  pur- 
poses of  navigation  have  been  served.  The  ordinary  rule 
governing  such  questions  would,  no  doubt,  require  the  person 
owning  or  controlling  the  Kaukauna  dam,  and  the  water 
power  created  by  it,  to  so  use  his  right  as  that  the  water  should 
be  returned  to  the  stream  in  such  a  manner  and  at  such  a 
place  as  not  to  deprive  a  lower  riparian  owner  of  its  use  as 
it  has  been  accustomed  to  flow  past  his  banks;  for,  as  said 
by  Lyon,  J.,  in  Kimherly  etc.  Co.  v.  Hewitt,  79  Wis.  334:  "  The 
rule  is  elementary  that,  unless  affected  by  license,  grant,  pre- 
scription, or  public  right,  or  the  like,  every  proprietor  of  land 
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on  the  bank  of  a  stream  of  water,  whether  navigable  or  not, 
has  the  right  to  use  the  water  as  it  is  wont  to  run,  without 
material  alteration  or  diminution;  and  •'*  no  riparian  owner 
has  the  right  to  use  the  water  of  the  stream  to  the  prejudice 
of  other  riparian  owners  above  or  below  him,  by  throwing  it 
back  upon  the  former  or  subtracting  it  from  the  latter." 
This  must  be  the  extent  and  limit  of  the  respondent's  right, 
unless  the  state,  whose  title  it  has  acquired,  had  greater 
rights. 

The  statute  which  vested  the  title  to  this  water  power  in 
the  state  is  in  these  words:  "Whenever  a  water  power  shall 
b«  created  by  reason  of  any  dam  erected  or  other  improve- 
ment made,  ....  such  water  power  shall  belong  to  the 
■tate  ":  See  act  of  1848,  sec,  16.  It  is  by  no  means  clear 
that  this  statute  invested  the  state  with  a  title  more  absolute 
or  with  rights  more  extensive  or  exclusive,  in  the  water  of 
the  stream,  than  would  belong  to  the  owner  of  both  banks  of 
the  stream  who  should  have  erected  the  dam  for  the  purpose 
of  creating  water  power.  Such  a  private  owner  would  own 
the  water  power  created  by  the  dam,  absolutely  and  entirely, 
■ubject  only  to  the  public  right  to  divert  the  water  required 
for  navigation.  It  is  not  easy  of  apprehension  how  the  state 
eould  acquire  a  title  more  ample.  The  state  could  acquire 
title  to  such  water  power  only  as  was  created  by  improve- 
ments in  the  stream  which  it  might  lawfully  make.  It  could 
not  lawfully  make  a  dam  or  any  other  improvement  in  the 
stream  for  the  purpose  of  creating  a  water  power,  if  such  im- 
provement should  work  injury  to  a  lower  riparian  owner,  any 
more  than  could  a  private  person;  for  the  riparian  rights  of 
the  lower  owners  of  land  upon  the  bank  of  the  stream  are 
property  such  as  cannot  be  taken  by  the  state  for  even  a  pub- 
lic use — except  in  aid  of  navigation — without  compensation 
to  the  owner,  and  cannot  be  taken  at  all  or  impaired  for  a 
private  use:  Chapman  v.  Oshkosh  etc.  R.  R.  Co.,  33  Wis.  629; 
Delaplaine  v.  Chicago  etc.  Ry.  Co.,  42  Wis.  214;  24  Am.  Rep. 
386;  Janesville  v.  Carpenter,  77  Wis.  288;  20  Am.  St.  Rep. 
123;  Attorney  General  v.  Eau  Claire,  37  Wis.  400,  436;  *»• 
Cole  V.  La  Grange,  113  U.  S.  1;  Kaukauna  etc.  Co.  v.  Green 
Bay  etc.  Canal  Co.,  142  U.  S.  254,  272,  273. 

The  right  of  the  state  to  improve  the  stream  as  a  highway 
and  for  the  purpose  of  aiding  its  navigation  is  superior  to 
the  rights  of  riparian  owners.  It  may  take  and  divert,  abso- 
lutely and  without  compensation,  so  much  of  the  water  of 
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the  stream  as  may  be  required  to  improve  its  navigation. 
But  that  is  the  limit,  of  its  right.  But,  because  it  is  not 
practically  feasible  to  measure  and  determine  with  exactness 
the  amount  of  water  required  for  this  public  purpose,  some 
discretion  is  allowed;  and  it  may  well  happen  that  an  excess 
of  water  will  be  produced  by  a  dam.  As  in  this  case,  it 
may  be  necessary  to  stop  the  entire  flow  of  the  stream,  by  a 
dam,  in  order  to  divert  some  small  part  of  the  water  for  the 
uses  of  navigation.  In  that  case  the  surplus  need  not  be 
permitted  to  run  to  waste.  The  power  so  created  by  the  sur- 
plus water  may  be  leased  or  sold.  This  is  the  water  power 
created  by  the  dam,  which  the  state  owned. 

In  Kaukauna  etc.  Co.  v.  Green  Bay  etc.  Canal  Co.,  142  U.  S. 
273,  it  is  said:  "It  is  probably  true  that  it  is  beyond  the 
competency  of  the  state  to  appropriate  to  itself  the  property 
of  individuals  for  the  sole  purpose  of  creating  a  water  power 
to  be  leased  for  manufacturing  purposes."  And  on  page  275: 
*'  The  true  distinction  seems  to  be  between  cases  where  the 
dam  is  erected  for  the  express  or  apparent  purpose  of  obtain- 
ing a  water  power  to  lease  to  private  individuals,  or  where,  in 
building  a  dam  for  a  public  improvement,  a  wholly  unneces- 
sary excess  of  water  is  created,  and  cases  where  the  surplus 
is  a  mere  incident  to  the  public  improvement,  and  a  reason- 
able provision  for  securing  an  adequate  supply  of  water  at 

all  times  for  such  improvement So  long  as  the  dam 

was  erected  for  the  bona  fide  purpose  of  furnishing  an  ade- 
quate supply  of  water  for  the  canal,  and  was  not  a  colorable 
device  for  creating  a  water  power,  the  agents  of  the  state  are 
entitled  to  great  ***  latitude  of  discretion  in  regard  to  the 
height  of  the  dam  and  the  head  of  water  to  be  created." 

But  it  is  not  the  dam  itself  of  which  complaint  is  made. 
It  is  claimed  that  the  dam  is  unlawfully  used  as  a  colorable 
device  for  the  purpose  of  creating  a  water  power  at  a  point 
at  some  distance  removed  from  the  dam.  It  is  evident  that 
the  water  power  which  was  created  incidentally  by  the  erec- 
tion of  the  dam  is  due  to  the  gravity  of  the  water  as  it  falls 
from  the  crest  to  the  foot  of  the  dam.  What  further  power 
it  may  have  in  its  present  distribution  is  not  incidental  to  the 
erection  of  the  dam,  but  such  as  has  been  added  to  it  from 
deliberate  design.  The  first  reach  of  the  canal,  to  the  first 
lock,  did  not  create  a  water  power.  No  power  existed  there 
until  the  bank  of  the  canal  was  cut  for  the  very  purpose  of 
creating  it.     Until  then  all  the  water  of  the  stream  not  re- 
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quired  for  navigation  passed  over  the  dam.  There  it  created 
a  power  which  was,  in  a  true  sense,  incidental  to  the  erection 
of  the  dam.  The  power  created  by  the  cutting  of  the  canal 
was  not  incidental  to  the  erection  of  the  dam  or  to  the  con- 
struction and  use  of  the  canal  for  navigation,  but  was  ex  in- 
dustria,  for  the  purpose  of  creating  a  water  power.  It  was 
created  for  its  own  sake  and  not  incidentally.  So  far  from 
being  an  incident  to  the  lawful  public  improvement,  it  is  in 
derogation  of  the  public  improvement.  It  impedes  rather 
than  aids  the  navigation  of  the  stream. 

In  some  sense  it  may  be  said  that  the  first  reach  of  the  ca- 
nal, down  to  the  first  lock,  is  a  part  of  the  dam.  Since  the 
use  of  the  guard  lock  has  been  abandoned  it  upholds  the 
pond.  In  that  sense  it  is  a  part  of  the  dam.  But,  as  bear- 
ing upon  the  question  as  to  what  rights  are  incidental  to  the 
building  of  the  dam  proper,  it  is  a  perversion  of  terms  and 
ideas.  It  is  merely  color  to  cover  the  subtraction  of  the 
riparian  right  to  this  private  use  of  the  water  of  the  stream. 

There  seems  to  be  no  suSicient  ground  for  holding  that  the 
respondent  has  acquired  additional  right  by  prescription.  *"• 
Twenty  years  before  the  commencement  of  the  action  it  had 
diverted  and  was  diverting  only  a  small  part  of  the  water  of 
the  stream.  The  amount  diverted  was  inconsiderable.  It 
was  no  such  "strong  act  of  exclusive  possession"  as  that  it 
was,  per  se,  notice  of  an  adverse  claim  of  right. 

The  state  owned  no  such  right  to  divert  the  water  from  the 
lower  riparian  owners  as  is  claimed  by  the  respondent.  The 
respondent  has  acquired  no  such  right.  The  ordinary  rule 
which  governs  the  relative  rights  of  riparian  owners  is  the  rule 
which  governs  this  case.  The  lower  owners  are  entitled  to 
have  the  water — except  what  is  required  for  navigation — re- 
turned to  its  accustomed  channels  in  such  manner  and  place 
as  that  it  shall  flow  past  their  lands  as  it  was  accustomed  to 
flow. 

By  the  Court.  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed  upon  each  of  the  three  appeals, 
and  the  cause  is  remanded,  with  directions  to  enter  judgment 
in  accordance  with  this  opinion. 

The  respondent  moved  for  a  rehearing.  The  following 
opinion  was  filed  June  30,  1895: 

Newman,  J.  This  action  was  originally  commenced  by 
the  Patten  Paper  Company  (Limited),  one  of  the  appellants, 
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to  obtain  an  adjudication  of  the  relative  proportions  of  the 
flow  of  the  river  below  the  dam  in  the  several  channels,  and 
io  enjoin  the  Kaukauna  Water  Power  Company  from  divert- 
ing any  water  to  the  south  channel  which  of  right  should 
flow  in  the  middle  channel.  An  adjudication  of  these  rela- 
tive rights  is  included  in  the  judgment  of  the  trial  court,  and 
all  parties  are  by  it  enjoined  from  interfering  with  the  flow 
of  the  water  in  the  several  channels  in  the  proportions  ad- 
judged to  be  the  due  of  each  channel.  There  is  no  appeal 
from  this  part  of  the  judgment;  so  no  consideration  of  it  by 
this  court  is  due  or  proper.  But  in  the  course  of  the  litiga- 
tion *®*  a  new  issue  was  introduced  by  the  Green  Bay  & 
Mississippi  Canal  Company.  It  claimed  that,  by  its  pur- 
chase from  the  state  of  the  canal  and  improvements,  and  the 
water  powers  which  were  created  by  the  improvements,  it 
became  the  absolute  owner  of  the  water  of  the  stream,  with 
the  right,  as  against  the  owners  of  water  powers  on  the  rapids 
below  the  Kaukauna  dam,  to  divert  all  the  water  of  the 
stream,  and  to  use  it  wherever  it  best  suited  its  interests,  and 
to  return  it  to  the  stream  wherever  it  chose,  regardless  of  its 
eflFect  upon  the  water  powers  and  rights  of  such  lower  owners. 
This  claim  the  trial  court  sustained  to  its  full  extent.  It 
gave  judgment  sustaining  it,  and  enjoined  all  the  other  par- 
ties to  the  action  from  interfering  with  the  complete  exercise 
of  the  rights  so  claimed.  From  this  part  of  the  judgment 
these  appeals  were  taken.  The  right  of  this  contention  of 
the  Green  Bay  &  Mississippi  Canal  Company  was  the  only 
question  presented  by  these  appeals.  This  court  held  that 
the  Green  Bay  &  Mississippi  Canal  Company  owned  all  the 
water  power  which  was  created  by  the  construction  and 
operation  of  the  government  dam  at  Kaukauna;  that  it  had 
the  right  to  use  all  the  water  of  the  stream,  not  used  for  the 
purposes  of  navigation,  for  the  purposes  of  power,  wherever 
it  could  or  chose,  so  far  as  it  could  do  so  without  impairing 
the  just  rights  of  other  owners  of  water  powers  upon  the 
stream;  that  it  was  due  to  other  owners  of  water  powers  be- 
low the  dam  that  the  water,  after  being  used  by  it,  should  be 
returned  to  the  stream  at  such  place  and  in  such  manner  as 
that  it  shall  flow  past  the  banks  of  such  lower  owners  in  its 
accustomed  channels  and  as  it  was  accustomed  aforetime  to 
flow.  The  limit  to  its  right  is  at  the  point  where  it  infringes 
upon  the  rights  of  others.  It  concedes  to  it  all  the  rights 
which  the  state  had  or  could  acquire  as  against  such  lower 
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owners.  The  place  where  it  may  use  the  water  for  power  lar 
restricted  only  by  its  duty  to  refrain  from  injuring  others. 
The  Courtis  satisfied  of  ****  the  correctness  and  justice  of  its 
judgment.  It  is  not  deemed  to  be  inconsistent  with  anything 
previously  said  or  decided  by  this  court,  or  with  the  decision 
of  any  other  court  to  which  attention  has  been  called.  It  is 
believed  to  be  grounded  impregnably  upon  that  widely  ap- 
plied mandate  of  the  law,  "5ic  utere  tuo  tit  alienum  non  lasdas." 
But  it  is  urged  upon  this  motion  that  the  language  of  the 
opinion  is  only  general,  and  will  not  enable  the  trial  court  to 
determine  and  direct  in  what  specific  place,  or  in  what  pre- 
cise manner,  the  water  must  be  returned  to  the  stream;  nor 
how  and  where  the  respondent  may  lawfully  use  that  relative 
proportion  of  the  flow  of  the  stream  which  is  appurtenant  to 
its  bank,  below  the  dam.  Probably  this  is  a  just  estimation 
of  the  opinion.  It  has  assumed  to  determine  only  the  gen- 
eral principle  by  which  the  relative  rights  of  the  parties  are 
to  be  determined,  and  has  pronounced  that  general  principle 
in  general  terms  only.  It  could  well  do  no  more.  The  court 
had  no  concrete  question  before  it.  No  such  issue  was  made, 
nor  such  judgment  asked  by  the  respondent's  pleading;  nor 
was  any  such  issue  adjudged  by  the  trial  court.  Nor  does 
the  record  furnish  data  by  which  such  questions  can  be  de- 
termined by  this  court.  These  are  practical  questions  which 
cannot  be  answered  by  the  aid  only  of  mere  theory.  Prob- 
ably it  cannot  be  satisfactorily  predicted,  in  advance  of  ex- 
periment, just  where  and  bow  the  water  must  be  returned  to 
the  stream  so  as  to  work  no  injury  to  lower  owners.  Cer- 
tainly, it  cannot  be  determined  by  a  court  without  evidence 
of  some  kind.  The  court  has  performed  its  full  function  in 
this  case  when  it  has  established  the  general  rule  which  gov- 
erns it.  The  judgment  of  the  superior  court  of  Milwaukee 
county  is  reversed,  upon  each  of  the  three  appeals,  as  to  those 
parts  of  the  judgment  which  were  appealed  from,  and  the 
cause  is  remanded  with  direction  to  enter  judgment  in  ac- 
cordance with  the  opinion. 

By  the  Court.     The  motion  for  a  rehearing  is  denied. 

Waters— Riparian  Owners'  Right  to  Natural  Flow  or  Stream. — 
Riparian  proprietors  have  the  right  to  the  flow  of  water  in  its  natural  cur- 
rent without  any  obstructions  injurious  to  them:  Pillsbury  v.  Moore,  44  Me. 
154;  69  Am.  Dec.  91,  and  note;  UOn-icM  v.  Eu/aula  Water  Co.,  86  Ala.  587; 
11  Am.  St.  Rep.  72,  and  note;  Evans  v.  Merriweat/ur,  3  Scam.  492;  38  Am. 
AM.  ST.  Kbp.,  Vol.  XLVIIL— 60 
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Dec.  106,  and  note;  Clari  r.  Pennsylvania  R.  R.  Co.,  145  Pa.  St.  438;  27 
Am.  St.  Rep.  710,  and  note;  Tennessee  etc  R.  R.  Co.  v.  Hamilton,  100  Ala. 
252;  46  Am.  St.  Rep.  48,  and  note.  See,  especially,  the  extended  note  to 
DavU  V.  Oetchell,  79  Am.  Dec,  638. 

Waters — Ereciion  o»  Dams,  Creation  of  Wat&b  Power. — An  upper 
and  prior  owner  of  a  dam  in  a  natural  stream  cannot  be  enjoined  by  a  lower 
owner  from  penning  back  the  water  and  raising  a  snflBcient  pond  to  supply 
his  mill  with  water  to  run  the  machinery  therein,  although  such  use  at  times 
holds  back  the  water  so  as  to  deprive  the  lower  owner  of  a  suflBcient  supply 
thereof:  Mumpower  v.  City  qf  Bristol,  90  Va.  151;  44  Am.  St.  Rep.  902,  and 
note.  This  question  is  fully  discussed  in  the  notes  to  Riverdale  Park  Co.  ▼. 
WestcoU,  28  Am.  St.  Rep.  253,  254;  Kay  v.  Kirk,  35  Am.  St  Rep.  413,  and 
Davis  V.  Oetchell,  79  Am.  Dec.  643. 

Waters — Navigable— Improvement  bt  State. — The  principle  that  in- 
dividuals have  no  cause  of  action  for  damages  occasioned  by  the  exercise  of 
the  powers  of  the  state  to  improve  navigation  and  to  do  all  acts  essential 
thereto  has  frequently  been  recognized  by  the  courts.  Thus  riparian  pro- 
prietors cannot  recover  damages  for  the  obstruction  of  a  stream,  when  done 
by  the  authority  of  the  state,  though  benefits  and  advantages  enjoyed  by 
them  are  thereby  cut  off:  Note  to  Benner  v.  Atlantic  Dredging  Co-^  30  Am. 
8t.  Rep.  654. 


Pea  KB  V.  Buell. 

[90  Wisconsin,  508.] 

Practicb. — A  General  Demurrer  does  not  Admit  Mere  Conclusions 
OF  Law.  An  allegation  in  a  complaint  that  it  was  the  duty  of  the  de- 
fendant to  erect  and  maintain  certain  guards,  etc.,  about  an  elevator 
shaft  must,  therefore,  be  regarded  as  the  pleader's  conclusions  of  law 
from  other  things  alleged. 

Landowner's  Doty  to  Licenses  on  Premises. —The  owner  of  a  building 
who  invites  a  person  to  enter  a  hallway  therein  upon  business  does  not 
thereby  invite  him  to  thrust  his  head  through  the  window  of  an  eleva- 
tor shaft,  and,  therefore,  is  not  liable  for  an  injury  received  from  such 
thrusting,  though  the  elevator  was  at  the  time  concealed,  it  not  being 
then  under  the  control  of  such  owner. 

Action  to  recover  for  personal  injuries  suffered  by  plain- 
tiff's intestate  while  in  a  building  owned  by  defendant.  This 
building,  at  the  time  of  the  accident,  was  occupied  by  tenants 
of  the  defendant,  but  was  partly  unfinished.  The  decedent 
was  invited  by  defendant  to  go  into  the  building  for  the  pur- 
pose of  looking  at  unfinished  portions,  and  making  proposals 
respecting  the  plastering  of  the  same.  The  decedent  entered 
a  room  or  hallway  in  which  there  was  a  window  opening  into 
an  elevator  shaft.  The  elevator  therein  was  being  operated 
by  tenants  of  the  defendant.  Tlie  decedent  thrust  his  head 
through  the  open  window,  where  it  was  caught  by  the  de- 
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scending  elevator,  and  fatal  injuries  inflicted.  The  com- 
plaint, after  stating  the  facts  attending  the  accident,  contained 
a  general  allegation  that  it  was  the  duty  of  the  defendant  to 
erect,  put  up,  and  maintain  in  and  about  said  elevator  shaft, 
and  in  the  place  where  said  window  was  located,  and  the  open- 
ing therein,  good  and  sufficient  guards,  locks,  bolts,  bars» 
and  defenses,  and  to  keep  such  window  closed  and  properly 
barred,  and  to  give  notice,  by  proper  signs  and  marks  and 
otherwise,  of  the  location  of  the  elevator  shaft,  and  of  the  ele- 
vator therein,  and  that,  by  reason  of  the  disregard  of  such 
duty  on  the  part  of  the  defendant  and  his  agents,  the  dece- 
dent had  been  injured,  and  from  such  injuries  died.  A  de- 
murrer to  the  complaint,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  was  overruled, 
and  the  defendant  thereupon  appealed. 

George  E.  Sutherland^  for  the  appellant. 

Kelly  &  Kelly ^  for  the  respondent. 

*"  Cassoday  J.  The  portions  of  the  complaint  alleging, 
in  effect,  that  it  was  the  duty  of  the  defendant  to  erect,  put 
up,  and  maintain  guards,  locks,  bolts,  bars,  defenses,  and 
protection  over  and  above  the  window  mentioned  and  the 
opening  into  the  elevator  shaft  thereby  caused,  and  that  he 
disregarded  and  neglected  such  duty  by  allowing  the  window 
to  remain  open  and  unguarded,  must  be  regarded  as  the 
pleader's  conclusions  of  law  from  the  facts  therein  alleged. 
While  a  general  demurrer  is  an  admission  of  all  facts  stated 
in  the  pleading  demurred  to,  yet  it  does  not  admit  such  mere 
conclusions  of  law:  Pratt  v.  Lincoln  County^  61  Wis.  62,  and 
cases  there  cited. 

Counsel  for  the  plaintiff  is  undoubtedly  correct  in  contend- 
ing ***  that,  "  where  the  owner  of  land,  expressly  or  by  impli- 
plication,  invites  others  to  come  upon  his  land,  if  he  permits 
anything  in  the  nature  of  a  snare  to  exist  thereon,  which  re- 
sults in  injury  to  one  availing  himself  of  the  invitation,  and 
who,  at  the  time,  is  exercising  ordinary  care,  such  owner  is  an- 
swerable for  the  consequences":  Beck  v.  Carter^  68  N.  Y.  283; 
23  Am.  Rep.  175.  Counsel  has  cited  numerous  other  cases 
to  the  same  effect,  notably  Elliott  v.  Pray,  10  Allen,  878, 
87  Am.  Dec.  653,  where  there  was  a  trapdoor  negligently  left 
open  on  the  way  leading  to  a  stairway;  and  Parker  v.  Port' 
land  etc.  Co.,  69  Me.  173,  31  Am.  Rep.  262,  where  the  door 
leading  from  a  dark  room  into  an  elevator  shaft  had  been 
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left  open  after  business  hours;  and,  although  the  judgment 
against  the  defendants  was  reversed  for  error,  yet  it  was  held» 
in  effect,  that  defendants  were  bound  to  use  ordinary  care  in 
keeping  the  premises,  and  the  usual  passageway  to  them,  safe 
for  the  access  of  all  persons  exercising  ordinary  care  in  com- 
ing to  them  at  seasonable  hours  by  their  invitation,  express 
or  implied,  or  for  any  purpose  beneficial  to  them.  If,  instead 
of  the  window  in  question,  there  had  been  a  door  leading 
from  the  hallway  into  the  elevator  shaft,  and  that  door  had 
been  left  open,  and  the  deceased,  while  in  the  exercise  of 
ordinary  care,  had,  by  some  inadvertence,  stepped  into  the 
elevator  shaft,  and  been  injured,  then  we  would  have  had  the 
question  presented  which  was  involved  in  some  of  the  cases 
relied  upon.  Here,  the  lower  sill  of  the  window  in  question 
was  about  four  feet  above  the  level  of  the  floor  in  the  hallway 
where  the  deceased  stood  when  he  put  his  head  through  the 
window.  Had  he  kept  wholly  within  the  walls  of  the  hall- 
way, he  would  have  remained  free  from  danger.  True,  he 
was  invited  by  the  defendant  to  inspect  certain  unfinished 
rooms  beyond  the  hallway,  with  the  view  of  contracting  to  do 
certain  labor  therein.  Of  course,  the  invitation  included  an 
invitation  to  pass  through  the  hallway  in  question,  on  his 
way  to  such  rooms;  but  such  invitation  to  ***  the  hallway 
was  necessarily  limited  by  the  wall  between  the  elevator 
shaft  and  the  hallway.  It  included  no  express  or  implied 
invitation  to  thrust  his  head  or  his  hands  through  the  win- 
dow into  the  elevator  shaft.  He  could  only  do  that  by  in- 
tending to  do  so,  not  by  mere  inadvertence  or  neglect.  The 
opening  through  the  window  was  suflaciently  high  to  prevent 
injury  to  those  merely  using  the  hallway  as  a  passageway. 
Injury  could  only  be  inflicted  by  the  voluntary  exposure  of 
some  part  of  the  person  through  the  opening.  It  may  be,  as 
contended,  that  the  moving  elevator  which  inflicted  the  in- 
jury was  out  of  sight,  and  hence  that  the  danger  was  con- 
cealed from  those  inside  the  hallway.  Nevertheless,  it  was 
a  danger  outside  of  the  hallway  into  which  the  deceased  had 
been  invited.  The  invitation  to  the  hallway  gave  him  no 
license  to  protrude  himself  through  the  window.  The  eleva- 
tor was  operated  by  the  defendant's  tenants,  and  not  by  him. 
The  defendant  owed  the  deceased  no  duty  in  respect  to  the 
operation  of  the  elevator.  To  constitute  actionable  negli- 
gence, tlie  defendant  must  be  guilty  of  some  wrongful  act  or 
breach  of  positive  duty  to  the  plain tifi":  Griswold  v.  Chicago 
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etc.  Ry.  Co,,  64  Wis.  652;  Cole  v.  McKey,  66  Wis.  510;  57  Am. 
Rep.  293;  Dowd  v.  Chicago  etc.  Ry.  Co.,  84  Wis.  116;  36  Am. 
St.  Rep.  917;  Goff  v.  Chippewa  etc.  Ry.  Co.,  86  Wis.  245. 
After  careful  consideration,  we  are  forced  to  hold  that  the 
complaint  fails  to  state  facts  constituting  such  wrongful  act 
or  breach  of  duty. 

By  the  Court.  The  order  of  the  superior  court  of  Milwau- 
kee county  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings  according  to  law. 


PtEADiNQ. — Upon  Demurrer  the  probative  facta  alone  are  admitted. 
Statements  of  conclusions  of  law  or  of  fact  are  not  admitted:  Longshort 
Printing  Co.  v.  Howell,  26  Or.  527;  46  Am.  St.  Rep.  640,  and  note. 

Real  Property— Duty  of  Owner  to  Licensees  o»  Premises. — The 
©wner  of  lands  and  buildings  assumes  no  duty  to  one  who  is  on  his  prem- 
ises by  permission,  only  as  a  mere  licensee,  except  that  he  will  refrain  from 
willful  or  affirmative  injurious  acts:  Oibsonv.  Leonard,  143  III.  182;  36  Am. 
St.  Rep.  376.  Licensees  on  the  premises  of  others  enjoy  the  license  subject 
to  its  attendant  risks:  Faris  v.  Hoberg,  134  Ind,  269;  39  Am.  St.  Rep.  261; 
Bernson  v.  Baltimore  Traction  Co.,  77  Md.  535;  39  Am.  St.  Rep.  436.  See 
the  extended  discussion  of  this  subject  in  the  note  to  Plummer  v.  Dill,  32 
Am.  St.  Rep.  467-472. 


Stewart  v.  Stewart. 

[90  Wisconsin,  516.] 

Color  of  Title,  What  Is. — One  entering  into  possession  of  land  ander  a 
deed  which  is  afterward  adjudged  to  be  void  and  set  aside  for  want  of 
delivery  by  the  grantor  may,  nevertheless,  be  regarded  as  holding  ad- 
versely by  color  of  title  founded  on  a  written  instrument. 

Subrogation. — Persons  in  possession  of  land  believing  themselves  to  be  the 
owners  thereof,  and  who  therefore  discharge  a  mortgage  thereon,  are, 
on  the  conveyance  under  which  they  claim  title  being  adjudged  void 
for  want  of  delivery,  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagees. 

A  Cotenant  is  Entitled  to  bb  Reimbursed  for  moneys  expended  in 
payment  of  taxes  and  extinguishing  liens  upon  the  common  property, 
when  called  upon  for  an  accounting  by  his  fellow-tenant. 

A  Tenant  in  Common  Sued  in  Ejectment  may  be  allowed  to  set  off  the 
value  of  necessary  repairs  and  permanent  improvements  as  against  th» 
claim  of  his  fellow-tenant  for  rents  and  profits. 

Action  of  ejectment  by  John  Stewart  against  Archibald 
Stewart  to  recover  the  undivided  one-half  of  certain  real 
property.  This  property  in  February,  1860,  belonged  to 
Alexander  Stewart,  who  made  a  conveyance  thereof  to  his 
nephews,  Archibald  Stewart  and  James  A.  Stewart,  who  went 
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into  possession  under  such  deed  immediately  after  its  execu" 
tion.  The  property  was  at  that  time  subject  to  a  mortgage 
for  five  hundred  dollars,  and  the  grantees,  believing  them- 
selves to  be  the  owners  of  the  realty,  paid  the  mortgage  and 
caused  it  to  be  satisfied,  and  also  the  taxes  upon  the  property 
up  to  and  including  the  year  1873,  and  expended  other 
moneys  in  its  improvement.  The  grantor  in  the  deed  re- 
ferred to  died  in  the  year  1873,  leaving  as  his  heirs  the  gran- 
tees named  in  said  deed,  and  certain  other  nephews  and 
nieces,  of  whom  the  plaintiflF  in  this  action,  John  Stewart, 
was  one.  The  deed,  though  made  in  1860,  was  not  filed  for 
record  until  March  8,  1873.  Soon  thereafter  John  Stewart 
and  his  brothers  and  sisters  brought  a  suit  in  equity  against 
the  grantees  named  in  the  deed  to  have  it,  and  the  record 
thereof,  set  aside.  The  result  of  the  suit  was  that  the  deed 
was  adjudged  never  to  have  been  delivered,  and  it  and  the 
record  thereof  were  canceled.  Archibald  Stewart  became  the 
grantee  of  the  interests  of  his  brother  James  in  the  property, 
and  John  Stewart  became  the  grantee  of  the  interests  of  the 
other  nephews  and  nieces,  and,  therefore,  at  the  commence- 
ment of  the  present  action,  the  plaintiff,  John,  owned  the 
undivided  one-half  of  the  property,  and  the  defendant,  Archi- 
bald, the  other  one-half.  The  defendant  pleaded  adverse  pos- 
session, claim  of  title  in  good  faith  under  the  deed  which 
had  been  canceled,  and  made  claim  for  improvements  and 
betterments  which  had  been  made  upon  the  premises  in  good 
faith.  It  was  found  that  the  defendant  and  his  brother  had 
made  expenditures  upon  the  property  in  paying  off  mort- 
gages and  taxes,  and  in  making  improvements  by  way  of 
fencing  and  clearing  of  stones,  and  that  a  fair  rental  value 
of  the  premises,  taking  into  consideration  the  improvements 
made  by  Archibald  since  1873,  was  sixty-six  dollars  a  year, 
aggregating  thirteen  hundred  and  eighty-six  dollars,  and  that 
after  charging  the  defendant  with  the  rents,  there  remained 
due  him  six  hundred  and  thirty-one  dollars  and  thirty-two 
cents  for  money  expended.  The  judgment  was  that  the 
recovery  by  plaintiff  should  be  a  conditional  one  on  the  pay- 
ment to  defendant,  Archibald,  the  sum  of  six  hundred  and 
thirty-one  dollars  and  thirty-two  cents,  which  was  declared 
to  be  a  lien  upon  the  real  estate.     The  plaintiff  appealed. 

Carney,  Clasen  &  Walsh,  for  the  appellant. 

Chafin  ifc  Parkinson,  for  the  respondent. 
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•'®  Cassoday,  J.  Upon  tlie  former  appeal  in  this  case  it 
was  fully  determined  that  the  decree  in  the  equity  suit,  en- 
tered June  12,  1879,  and  affirmed  by  this  court  in  Stewart  v. 
Stewart,  50  Wis.  445,  to  the  effect  that  the  deed  of  February 
3,  1860,  was  never  in  fact  delivered,  and  that  the  plaintiff  in 
this  action  of  ejectment,  commenced  May  27,  1891,  and  the 
defendant  are  tenants  in  common,  each  owning  an  undivided 
one-half  of  the  premises,  was  conclusive:  Stewart  v.  Stewart, 
83  Wis.  864;  35  Am.  St.  Rep.  67.  The  questions  now  pre- 
sented for  consideration  are  as  to  the  amount,  if  anything, 
the  defendant,  Archibald,  should  be  allowed  for  improvements 
and  expenditures,  on  his  accounting  for  rents,  issues,  and 
profits  during  the  many  years  that  he  and  his  brother  Jame8 
A.  were  in  possession. 

1.  Notwithstanding  such  conclusiveness  of  the  decree  in 
the  equity  suit,  we  are  constrained  to  hold  that  the  findings 
to  the  effect  that  James  A.  and  Archibald  were  in  possession 
of  said  premises,  holding  the  same  adversely  by  color  of  title 
asserted  in  good  faith,  founded  on  a  written  instrument,  to 
wit,  the  deed  of  February  3,  1860,  from  the  time  they  so 
entered,  down  to  the  rendition  of  Eaid  decree,  is  supported 
by  tlie  evidence,  within  the  meaning  of  sections  3096-3098  of 
the  Revised  Statutes.  By  such  color  of  title  is  included  a 
tax  deed  void  upon  its  face.  It  also  includes  a  tax  deed 
void  for  reasons  going  to  the  groundwork  of  the  tax  or  assess- 
ment upon  which  such  deed  is  issued:  Zwietusch  v.  WatJcins, 
61  Wis.  620.  Such  holding  adversely  is  only  to  be  by  color 
of  title  thus  asserted  in  good  faith,  and  such  color  of  title 
may  be  by  a  written  instrument  having  an  infirmity  making 
it  absolutely  void  upon  its  face:  Zwietusch  v.  Watkins,  61 
Wis.  620.  Otherwise,  the  statute  would  rarely  afford  any 
protection. 

2.  The  mortgage  upon  the  premises  was  paid  by  James  A. 
and  Archibald  prior  to  the  death  of  the  uncle,  but  the  cir- 
cumstances under  which  it  was  so  paid  and  discharged,  as 
found,  were  such  as  to  entitle  them,  in  equity,  to  be  subro- 
gated to  the  rights  of  the  mortgagee,  even  as  against  the  *** 
uncle;  and  certainly  the  equities  in  their  favor  are  as  strong, 
if  not  stronger,  as  against  those  who  have  taken  title  from 
him  by  descent:  Morgan  v.  Hammett,  23  Wis.  30;  Blodgett  v. 
Hitty  29  Wis.  169;  Levy  v.  Martin,  48  Wis.  198;  Jones  v. 
Parker,  51  Wis.  218;  Carey  v.  Boyle,  53  Wis.  574;  Wilton 
V.  Mayberry,  75  Wis.  191;  17  Am.  St.  Rep.  193;  Baker  v. 
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Baker,  2  S.  Dak.  261;  39  Am.  St.  Rep.  776.  In  several  of 
these  cases,  as  here,  the  mortgage  was  discharged  of  record, 
but  equity  kept  it  alive  for  the  purpose  of  doing  justice  and 
enforcing  good  conscience  between  the  parties.  Having  in 
good  faith  paid  the  mortgage  while  thus  in  possession,  James 
A.  and  Archibald  should,  in  equity,  be  regarded  as  having 
thereby  acquired  an  interest  in  the  premises  commensurate 
with  the  amount  of  money  so  paid. 

3.  As  indicated  in  the  opinion  of  Mr.  Justice  Pinney  on  the 
former  appeal,  the  decree  of  June  12,  1879,  conclusively  de- 
termined that  the  parties  were  tenants  in  common  in  the 
land,  and  that  since  that  date,  at  least,  their  respective  rights 
as  to  this  land  are  such  as  grow  out  of  their  relationship  as 
tenants  in  common.  Since  the  statute  of  Anne,  which  be- 
came a  part  of  the  common  law  of  this  country,  the  right  to 
maintain  an  action  for  accounting  for  rents,  issues,  and  profits 
has  generally,  if  not  uniformly,  been  recognized  in  the  United 
States.  In  this  state  that  statute  has  been,  in  effect,  re- 
enacted  and  extended:  Rev.  Stats.,  sees.  2199,  3082,  3173, 
3192.  In  such  actions  this  court  has  repeatedly  sanctioned 
the  right  of  the  tenant  in  possession  to  be  allowed,  in  such 
accounting,  to  be  reimbursed  for  moneys  expended  in  pay- 
ment of  taxes  and  extinguishing  liens  upon  the  common 
property:  McLaughlin  w.  Curts,  27  Wis.  644;  Frentz  v.  Klotsch, 
28  Wis.  312;  Hannig  v.  Mueller,  82  Wis.  243,  244,  and  cases 
there  cited.  So  the  tenant  in  common  in  possession  may,  in 
an  ejectment  suit,  be  allowed  to  set  oflf  the  value  of  necessary 
repairs  and  permanent  improvements:  Davis  v.  Louk,  30  Wis. 
808;  Clark  v.  Plummer,  31  Wis.  442;  McCrubb  v.  Bray,  36 
Wis.  333.  So  the  tenant  ***  making  such  expenditures  has 
been  allowed  to  enforce  contribution  in  an  action  of  assumpsit 
or  for  an  accounting:  Gwinneth  v.  Thompson,  9  Pick.  31;  19 
Am.  Dec.  350;  Wheeler  v.  Wheeler,  111  Mass.  247;  Ruffnersv. 
Lewis,  7  Leigh,  720;  30  Am.  Dec.  513.  Such  contribution 
has  also  been  enforced  in  actions  for  partition:  Robinson  v. 
McDonald,  11  Tex.  385;  62  Am.  Dec.  480,  and  notes;  Western 
V.  Skiles,  35  Fed.  Rep.  674.  The  proceeding  in  the  case  at 
bar  to  enforce  contribution  is  equitable  in  its  nature,  and 
hence  the  principles  mentioned  are  peculiarly  applicable. 
Applying  those  principles  to  this  case,  and  we  must  hold 
that  the  defendant,  Archibald,  was  properly  allowed  to  be 
reimbursed  for  one-half  the  moneys  paid  by  him  and  his 
brother,  James  A.,  while  in  possession,  on  account  of  the 
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mortgage,  taxes,  and  interest  thereon,  and  for  one-half  the 
value  of  the  repairs  and  improvenaents  made  by  them  or 
either  of  them.  While  some  of  the  items  allowed  are  not 
epecifically  provided  for  in  sections  3096-3098  of  the  Revised 
Statutes,  yet,  upon  the  broad  principles- of  equity  mentioned, 
the  allowances  made  to  the  respective  parties  are  substan- 
tially just  and  equitable,  and  mere  technical  errors,  therefore, 
are  to  be  disregarded:  Rev.  Stats.,  sec.  2829. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

Cotenancy. — Improvements  made  bt  Cotenant,  when  may  be  cred- 
ited against  rents  charged  against  him:  See  the  note  to  Moon  v.  Jennings, 
12  Am.  St.  Rep.  390.  Where  tenants  in  common  have  occupied  the  common 
property  to  the  exclusion  of  a  cotenant,  they  are  entitled,  in  an  accounting 
for  the  rents  and  profits,  to  a  creditf  or  their  expenses  and  services  actually 
rendered  in  a  bona  fide  efi'ort  to  render  the  property  more  valuable:  Ruffnert 
V.  Lewis,  7  Leigh,  720;  30  Am.  Dec.  613,  and  note. 

CoTENANcr— Reimbursement  for  Taxes.— A  tenant  in  common,  who 
pays  taxes  against  the  whole  of  the  common  property,  is  entitled  to  con* 
tribution  from  his  cotenaats  to  the  amount  of  the  taxes  due  by  each  on  his 
interest:  Cocks  v,  Simmons,  55  Ark.  104j  29  Am.  St.  Rep.  28,  and  note; 
note  to  Moon  v.  Jennings,  12  Am.  St.  Rep.  390. 

Adverse  Possession — Color  of  Title,  what  is. — Color  of  title  is  a 
writing  professing  to  pass  title,  but  failing  to  do  so  because  the  grantor  had 
none  to  pass,  or  the  writing  is  too  defective  to  accomplish  its  object.  It 
must  not  be  so  obviously  defective  that  a  person  of  ordinary  comprehension 
could  not  be  misled  by  it:  Tate  v.  Southard,  3  Hawks,  119;  14  Am.  Dec. 
578,  and  extended  note;  Beverly  v.  Burke,  9  Ga.  440;  54  Am.  Dec.  351,  and 
note.  An  instrument  indicating  intention  to  pass  from  one  party  to  an- 
other title  to  lands,  of  which  a  description  is  given,  gives  color  of  title  to 
the  lands  described:  McCagg  v.  Heacock,  34  111.  476;  85  Am.  Dec  327,  and 
note. 

Subrogation. — One  who  claims  title  to  property  in  good  faith,  but  whose 
c'^im  is  invalid,  and  who  pays  off  a  mortgage  enforceable  against  the  prop* 
erty,  is  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee,  and  to  have 
the  mortgage  enforced  for  his  benefit:  Beits  v.  Sims,  35  Neb.  840;  37  Am. 
St.  Rep.  470. 
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Criminal  Practicb. — An  Information  or  Indictment  mat  Includb  a 
Crimb  in  Addition  to,  or  diflFerent  from,  that  with  which  the  accused 
was  charged  before  his  preliminary  examination,  if  such  examination 
Bhowed  his  probable  guilt  of  such  additional  or  different  crime. 

Criminal  Practice  —  Joinder  of  Counts. — The  Crime  of  Incest  and 
THAT  OF  Rape  may  be  joined  in  the  same  information,  where  both 
charges  are  founded  on  the  same  criminal  act,  under  a  statute  declaring 
that  different  offenses  and  different  degrees  of  the  same  offense  may  be 
joined  in  one  information,  in  all  cases  where  the  same  might  be  joined 
by  different  counts  in  the  same  indictment. 

Indictment  and  Information  —  Joinder. — Several  counts  may  be  in- 
cluded in  one  information  or  indictment  for  the  purpose  of  meeting  the 
evidence  as  it  may  develop  at  the  trial,  where  all  the  counts  are  sub- 
stantially for  the  same  offense  and  founded  on  the  same  transaction. 

Criminal  Practice — Election  Between  Counts. — Where  the  same  in. 
formation  contains  two  counts,  both  founded  on  the  same  transaction, 
and  intended  to  meet  the  different  legal  aspects  which  the  evidence 
may  give  the  cause,  the  trial  court  may,  in  the  exercise  of  its  discretion, 
decline  to  compel  the  prosecution  to  elect  upon  which  it  will  proceed. 

Evidence. — Whether  Leading  Questions  Shall  be  Permitted  rests  very 
much  in  the  discretion  of  the  court,  and  rulings  in  respect  to  them  are 
not  the  subject  of  exceptions,  unless  there  has  been  an  improper  exer- 
cise of  such  discretion. 

Incest — Accomplice. — If,  in  the  commission  of  an  incestuous  act,  the  female 
is  the  victim  of  force,  fraud,  or  undue  influence,  so  that  she  did  not 
willfully  join  therein  with  the  same  intent  as  the  accused,  she  ought 
not  to  be  regarded  as  an  accomplice. 

Criminal  Practice — Evidence  of  Other  Crimes. — Where,  upon  a  crim- 
inal trial,  a  witness  testified  in  favor  of  the  accused,  and  evidence  was 
subsequently  offered  to  show  improper  relations  between  them,  an  in- 
struction to  the  jury  that  they  should  remember  that  the  defendant 
was  not  being  tried  for  such  improper  relation,  but  that  the  testimony 
was  admitted  to  show  the  relation  between  them,  and  that  the  jury 
should  consider  it,  and  the  facts  disclosed  by  it,  as  it  has  bearing  upon 
the  question  being  tried,  is  erroneous,  because  it  leaves  the  jury  to 
determine  the  guilt  of  the  accused  upon  evidence  of  what  occurred  at 
another  time  and  place. 

Prosecution  of  an  information  containing  two  counts,  the 
first  of  which  charged  the  defendant  with  rape  committed 
upon  his  daughter  Ada,  and  the  second  with  incest  committed 
with  her  at  the  same  date.  The  defendant  pleaded  in  abate- 
ment of  the  first  count  that  he  had  no  preliminary  examina- 
tion with  reference  to  the  offense  charged  in  it.  This  plea 
was  overruled.  The  defendant  then,  after  pleading  not  guilty 
to  both  counts,  asked  that  the  district  attorney  be  required  to 
elect  upon  which  he  would  proceed  to  trial.     This  motion 
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was  also  denied.     The  evidence  of  the  prosecutrix,  after  stat- 
ing that  at  the  time  of  the  commission  of  the  alleged  offense 
Bhe  was  thirteen  years  of  age  and  was  sixteen  at  the  time  of 
the  trial,  was  mainly  given  in  monosyllables  in  response  to 
what  were   manifestly  leading   questions,    except   that  she 
stated  that  her  delay  in  complaining  of  the  crime  had  been 
caused  by  the  threats  of  her  father,  the  defendant.     A  wit- 
ness named  Bertha  Baker  testified,  on  behalf  of  the  defend- 
ant, to  statements  made  by  the  prosecutrix  to  the  effect  that 
the  prosecution  was  made  because  she  wanted  to  get  some  of 
her  father's  property,  and,  further,  that  the  prosecutrix  stated 
that  her  father  had  not  been  guilty  of  any  of  the  criminal 
charges  against  him.     This  witness,  on  cross-examination, 
was  shown  to  be  the  mother  of  an  illegitimate  child  by  a 
brother  of  the  prosecutrix,  and  there  was  evidence  tending 
to  show  that  her  relations  with  the  defendant  might  also  have 
been  improper,  but  this  testimony  was  contradicted  by  that 
of  the  witness.     In  charging  the  jury  with  respect  to  the 
witness  Baker  and  her  testimony,  the  court  said:  "There  is 
some  testimony  in  the  case  tending  to  show  that  the  defendant 
may  have  been  guilty  of  improper  relations  with  the  witness 
Bertha  Baker.     You  will  remember  that  the  defendant  is  not 
being  tried  for  any  such  offense.     That  testimony  was  ad- 
mitted in  the  case  to  show  the  relations  of  the  witness  Bertlia 
to  the  defendant,  so  as  to  throw  light  upon  the  credibility  of 
her  testimony;  and  you  should  only  consider  it,  and  the  facts 
disclosed  by  it,  as  it  has  a  bearing  upon  the  question  you  are 
trying  here — that  is,  whether  the  defendant  is  guilty  of  the 
offense  with  which  he  stands  charged."     The  defendant  was 
found  guilty  of  the  charge  of  incest  and  acquitted  of  that  of 
rape.     He  made  a  motion  for  a  new  trial  and  in  arrest  of 
judgment,  both  of  which  being  denied,  he  prosecuted  an  ap- 
peal on  a  writ  of  error. 

T.  R.  Hudd,  for  plaintiff  in  error. 

Attorney  General  and  L.  K.  Luse,  assistant  attorney  general, 
for  the  defendant  in  error. 

*"  PiNNEY,  J.  1.  The  plea  in  abatement  to  the  first 
count  of  the  information  was  properly  overruled.  It  ap- 
peared that  both  counts  were  founded  upon  the  same  trans- 
action, and  were  introduced  to  meet  the  legal  aspects  of  the 
evidence  as  it  might  be  produced  at  the  trial,  and  in  order 
that  the  defendant  might  not  escape  conviction  of  any  offense 
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which  it  might  be  found  the  defendant  had  committed  by 
the  *'•*  single  transaction  in  question.  The  statute  (San- 
born and  Berryman's  Annotated  Statutes,  sec.  4653)  makes 
it  the  duty  of  the  district  attorney  to  inquire  into  and  make 
full  examination  "of  all  facts  and  circumstances  connected 
with  any  case  of  preliminary  examination  as  provided  by 
law,  touching  the  commission  of  any  offense  whereon  the 
offender  shall  have  been  committed  to  jail,  or  become  recog- 
nized or  held  to  bail,  and  to  file  an  information  setting  forth 
the  crime  committed,  according  to  the  facts  ascertained  on 
Buch  examination  and  from  the  written  testimony  taken 
thereon,  whether  it  be  the  offense  charged  in  the  complaint 
on  which  the  examination  was  had  or  not."  The  facts  dis- 
closed upon  the  preliminary  examination  of  the  defendant 
warranted  the  district  attorney  in  filing  an  information 
against  the  defendant  for  rape  committed  against  the  person 
of  his  daughter,  and  he  had  a  right  to  add  a  count  for  the 
crime  of  incest,  under  section  4582,  charged  in  the  complaint 
on  which  the  examination  was  held,  to  meet  the  legal  aspects 
of  the  evidence  as  it  might  be  produced  at  the  trial:  State  v. 
Leicham,  41  Wis.  574.  Both  counts  were  founded  on  the 
same  transaction,  and  the  defendant  had  in  fact  had  a  pre- 
liminary examination  upon  the  charge  of  incest. 

2.  The  two  counts  contained  in  the  information  were  prop- 
erly joined.  The  statute  provides  (Rev.  Stats.,  sec.  4650)  that 
'*  difl'erent  offenses,  and  different  degrees  of  the  same  offenses, 
may  be  joined  in  one  information,  in  all  cases  where  the  same 
might  be  joined  by  different  counts  in  the  same  indictment; 
and,  in  all  cases,  the  defendant  shall  have  the  same  rights  as 
to  all  proceedings  therein  as  he  would  have  had  if  prose- 
cuted for  the  same  ofiense  upon  indictment."  Under  the 
statute  (Rev.  Stats.,  sec.  4695),  where  any  one  indicted  or 
informed  against  for  felony  shall  on  trial  be  acquitted  by 
verdict  of  part  of  the  offenses  charged,  and  convicted  of  the 
residue,  the  court  is  required  to  receive  and  record  the  ver- 
dict; "and  thereupon  the  person  charged  shall  be  adjudged 
*35  guilty  of  the  offense,  if  any,  which  shall  appear  to  the 
court  to  be  substantially  charged  by  the  residue  of  such  in- 
dictment and  information,  and  shall  be  sentenced  and  pun- 
ished accordingly."  This  provision  applies  to  the  case  of  a 
single  count  in  which  the  lesser  offense  is  included  in,  or  may 
constitute  a  part  of,  the  greater  one,  of  which  the  defendant 
has  been  acquitted.    Accordingly,  it  has  been  held  in  Massa- 
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chusetts,  where  substantially  the  same  statutory  provisions 
exist,  that  one  indicted  for  rape  may  be  convicted  of  a  simple 
assault:  CommonwealthY.Drumy  Id 'Pick.  479]  Commonwealth 
Y.  Dean,  109  Mass.  349.  And  in  general  the  rule  is,  in  states 
where  similar  statutory  provisions  exist,  that  counts  for  a 
kindred  line  of  offenses,  if  the  subject  of  indictment  or  infor- 
mation, may  be  joined.  It  is  always  allowed  where  several 
•cunts  are  required  for  the  purpose  of  meeting  the  evidence 
as  it  may  transpire  on  the  trial,  where  all  the  counts  are 
substantially  for  the  same  offense  or  founded  on  the  same 
transaction:  Commonwealth  v.  McLaughlin,  12  Gush.  612,  614; 
People  V.  Rynders,  12  Wend.  426;  1  Bishop's  Criminal  Pro- 
oedure,  3d  ed.,  sees.  426,  427,  446;  Commonwealth  v.  Jacobs, 
152  Mass.  281;  Butler  v.  State,  91  Ala.  87.  The  sentence  or 
conviction  is  or  may  be  separate  on  each  count.  If  the  vary- 
ing counts  comprehend  only  one  transaction,  their  joinder  and 
one  trial  on  all  are  not  objectionable,  since  the  form  of  the 
Terdict  is  under  the  authority  of  the  court,  and  sentence  or 
oonvietion  is  or  may  be  separate  on  each  count:  1  Bishop's 
Criminal  Procedure,  4th  ed.,  sees.  425,  453.  Nor  does  it  vary 
the  case  that  one  offense  is  a  felony  and  the  other  a  misde- 
meanor, one  being  a  part  of  the  same  transaction  with  the 
other:  Wharton's  Criminal  Pleading,  9th  ed.,  sees.  284,  291; 
Reg.  V.  Ferguson,  6  Cox  C.  C.  454.  Felonies  and  misdemean- 
ors forming  a  part  of  the  development  of  the  same  transaction 
may  be  joined:  Hunter  v.  Commonwealth,  79  Pa.  St.  503;  21 
Am.  Rep.  83;  Hawker  v.  People,  75  N.  Y.  487;  Commonwealth 
V.  Costello,  120  Mass.  358.  The  court,  to  protect  the  defend- 
ant from  being  prejudiced  or  embarrassed  in  his  defense  *'* 
by  such  joinder,  may  quash  part  of  the  counts,  or  put  the 
prosecutor  to  elect,  or  otherwise,  in  the  exercise  of  a  sound 
judicial  discretion.  In  the  case  of  State  v.  Shear,  51  Wis. 
460,  relied  on  by  the  plaintiff  in  error,  it  was  held  that  under 
an  information  of  a  single  count,  charging  the  defendant  with 
the  crime  of  rape,  but  not  that  it  was  committed  on  the  per- 
son of  a  single  woman,  the  defendant  could  not  be  convicted 
of  fornication.  In  that  case  it  was  said:  "Rape  cannot  be 
charged  in  one  count  and  incest  in  another."  And  the  case 
of  State  V.  Thomas,  53  Iowa,  214,  was  cited  in  support  of  the 
remark.  But  in  that  case  two  of  the  five  judges  dissented. 
So,  too,  in  the  case  of  State  v.  Hooks,  69  Wis.  182,  2  Am.  St. 
Rep.  728,  in  which  State  v.  Shear,  51  Wis.  460,  is  referred 
to,  there  was  but  a  single  count  for  rape;   but  neither  of 
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these  cases  involved  the  question  of  what  counts  might  prop, 
erly  be  joined.  We  therefore  hold  that  in  the  present  case, 
founded  on  a  single  transaction,  a  count  for  incest  may  be 
joined  with  one  for  rape. 

3.  Whether  the  court  should  have  required  the  district 
attorney  to  elect  upon  which  count  of  the  information  he 
would  proceed  is  a  question  which  addressed  itself  largely  to 
the  discretion  of  the  court;  and  it  having  appeared  upon  the 
trial  of  the  plea  in  abatement  that  there  was  but  one  criminal 
transaction  involved,  and  that  the  joinder  of  two  counts  was 
intended  only  to  meet  the  different  legal  aspects  which  the 
evidence  might  give  the  case,  we  think  the  court  rightly  re- 
fused the  request  that  the  district  attorney  should  make  an 
election  of  counts:  1  Bishop's  Criminal  Procedure,  3d  ed., 
sees.  457,  462;  State  v.  Leicham,  41  Wis.  566,  577.  We  are 
unable  to  see  how  the  defendant  can  be  said  to  have  been 
prejudiced  in  making  his  defense  by  the  course  pursued  in 
the  present  case,  either  as  to  the  joinder  of  counts,  or  in  re- 
spect to  the  question  of  election.  The  questions  already  con- 
sidered, as  well  as  the  point  made  as  to  the  sufficiency  of  the 
first  count,  have  ceased  to  have  any  practical  significance, 
*"'  as  the  defendant  has  been  acquitted  of  the  charge  of  rape. 

4.  It  is  assigned  for  error  that  the  court  allowed  leading 
questions  to  be  put  to  the  prosecutrix,  as  noticed  in  the  state- 
ment, to  the  prejudice  of  the  defendant.  Whether  leading 
questions  should  be  permitted  rests  very  much  in  the  sound 
discretion  of  the  court,  and  rulings  in  respect  to  them  are 
not  the  subject  of  exception,  unless  there  has  been  an  im- 
proper exercise  of  discretion:  Barton  v.  Kane,  17  Wis.  37; 
Proper  v.  State,  85  Wis.  626.  The  particular  circumstances 
attending  the  examination  of  the  witness  lead  us  to  think 
that  the  defendant  was  not  prejudiced  by  the  rulings  in  re- 
lation to  these  questions,  and  that  their  allowance  was  not 
error  for  which  there  should  be  a  reversal;  but  it  would  have 
been  quite  as  well,  in  view  of  the  hostile  feeling  of  the  wit- 
ness to  the  defendant  subsequently  disclosed,  if  the  rule 
against  leading  questions  had  been  applied  more  strictly. 

5.  It  is  contended  that  as  to  the  crime  of  incest  the  prose- 
cutrix must  be  regarded  as  an  accomplice  of  the  defendant, 
in  that  the  crime  implies  consent  on  the  part  of  the  female, 
and  that  there  should  not  have  been  a  conviction  upon  her 
uncorroborated  testimony.  If  the  prosecutrix  in  this  case  is 
regarded  as  the  defendant's  accomplice  in  the  commission  of 
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the  crime  of  which  he  was  convicted,  it  was  discretionary 
with  the  trial  court,  whether  to  direct  an  acquittal  or  not,  and 
a  judgment  founded  on  such  uncorroborated  testimony  alone 
will  not  be  reversed:  Black  v.  State,  59  Wis.  471.  The  court 
was  not  required  to  direct  an  acquittal  on  that  ground,  or  to 
give  any  instructions  to  the  jury  as  to  the  eflFect  of  the  testi- 
mony of  the  prosecutrix.  While  it  was  proper  that  the  court 
should  have  instructed  the  jury  on  the  subject,  error  cannot 
be  assigned  in  the  present  state  of  the  record  for  the  failure 
or  omission,  for  want  of  any  proper  request  or  exception  on 
the  subject:  Knoll  v.  State,  55  Wis.  249;  42  Am.  Rep.  704; 
Clifford  v.  State,  58  Wis.  477;  Sullivan  v.  State,  75  Wis.  650; 
Winn  "^  V.  State,  82  Wis.  571.  We  cannot  say,  upon  the 
evidence  as  contained  in  the  record,  that  it  does  not  support 
the  conviction,  or  that  an  acquittal  should  have  been  directed. 
The  question  of  guilt  of  the  defendant  and  the  credibility  of 
the  witnesses  was  one  peculiarly  for  the  jury,  and  they  evi- 
dently believed  from  the  evidence  that  sexual  intercourse 
had  taken  place  between  the  defendant  and  the  prosecutrix, 
but  that,  while  she  did  not  consent,  her  resistance  was  not  as 
strenuous  and  effective  as  it  might  have  been  under  the  cir- 
cumstances. The  fact  that  the  defendant  used  a  certain 
amount  of  force  to  overcome  the  resistance  actually  made 
will  not  enable  him  to  escape  punishment  for  incest,  the  par- 
ties being  within  the  prescribed  degree  of  consanguinity,  if 
the  force  and  resistance  used  were  not  sufficient  to  constitute 
rape.  It  does  not  necessarily  follow  in  such  cases  that  the 
female  is  to  be  regarded  as  an  accomplice,  and  particularly 
in  a  case  like  the  present,  in  view  of  the  relation  between  the 
parties  and  the  coercive  authority  of  her  father  over  her: 
Raiford  v.  State,  68  Ga.  672;  Norton  v.  State,  106  Ind.  163. 
If,  in  the  commission  of  the  incestuous  act,  the  female  was 
the  victim  of  force,  fraud,  or  undue  influence,  so  that  she  did 
not  act  voluntarily  and  join  in  the  commission  of  the  act 
with  the  same  intent  that  the  accused  did,  then  she  ought 
not  to  be  regarded  as  an  accomplice.  In  all  such  cases, 
where  it  is  to  be  proved  inferentially,  the  question  of  accom- 
pliceship is  one  of  fact  for  the  jury:  Wharton's  Criminal  Evi- 
dence, sec.  440;  Mercer  v.  State,  17  Tex.  App.  452. 

6.  The  instruction  to  the  jury  upon  the  effect  to  be  given 
to  the  evidence  tending  to  show  that  the  defendant  may 
have  had  improper  relations  with  the  witness  Bertha  Baker 
is,  we  think,  misleading  and  erroneous.    The  evidence  on 
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that  subject  was  very  unfavorable  to  the  defendant,  and  con- 
sisted of  matters  that  appeared  to  have  occurred  after  the 
commission  of  the  alleged  offense  for  which  he  was  on  trial. 
The  court  instructed  the  jury  that  they  would  remember 
*'•  that  the  defendant  was  not  being  tried  for  having  im- 
proper relations  with  Bertha  Baker;  that  that  testimony  was 
admitted  to  show  the  relations  of  Bertha  to  the  defendant,  so 
as  to  throw  light  upon  the  credibility  of  her  testimony;  and 
that  they  "  should  only  consider  it,  and  the  facts  disclosed 
by  it,  as  it  has  a  bearing  upon  the  question  you  are  trying 
here — that  is,  whether  the  defendant  is  guilty  of  the  offense 
with  which  he  is  charged."  This  instruction  is  so  clearly 
erroneous  that  we  suppose  that  it  was  the  result  of  inad- 
vertence. A  greater  latitude  of  proof  as  to  other  like  oc- 
currences is  allowed  in  cases  of  sexual  crimes;  and,  in  a 
prosecution  for  adultery,  evidence  of  previous  acts  of  im- 
proper familiarity,  amounting  to  adultery,  between  the  same 
parties,  was  held  competent,  either  in  corroboration  of  wit- 
nesses for  the  prosecution,  or  to  show  the  disposition  of  the 
parties  to  commit  the  crime:  Proper  v.  State,  85  Wis.  630, 
and  cases  cited.  It  cannot,  we  think,  be  maintained  that  the 
subsequent  improper  relations  of  the  defendant  with  Bertha 
Baker  would  be  competent  evidence  to  show  that  he  had 
committed  the  offense  of  rape  or  incest  for  which  he  was  on 
trial,  or  to  show  that  the  defendant  had  a  tendency  even  to 
commit  such  crimes.  Evidence  of  what  occurred  in  these 
respects  subsequently,  at  another  time  or  place,  with  another 
party,  would  certainly  not  be  competent  evidence.  The 
misleading  and  injurious  tendency  of  the  instruction  is  such 
that  we  feel  bound  to  reverse  the  conviction,  and  grant  a. 
new  trial. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  to  the  circuit  court  for  a 
new  trial;  and,  to  that  end,  it  is  ordered  that  the  warden  of 
the  state  prison,  in  whose  custody  the  said  defendant,  Ernest 
Porath,  now  is,  do  deliver  him  into  the  custody  of  the  sheriff 
of  the  county  of  Brown,  who  is  required  to  keep  him  in  his 
custody  until  discharged  therefrom  according  to  law. 


Indictment. — Joindeb  ov  Crimes  of  Rape  and  Incest  in  the  same 
indictment  is  discussed  in  the  extended  note  to  Commonwealth  v.  Bakzman, 
41  Am.  Rep.  249. 

Indictment — Joinder  of  Offenses,  Generally. — Several  distinct  feU 
onies  may  be  charged  in  the  same  indictment,  when  all  relate  to  the  same 
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transaction  and  admit  of  the  same  legal  jadgment;  and,  as  a  rule,  the  prose* 
cntion  will  not  be  required  to  elect  on  which  count  it  will  proceed  in  such' 
case:  State  v.  Houx,  109  Mo.  654;  32  Am.  St.  Rep.  686,  and  note  with  the 
cases  collected.  See,  also,  the  extended  notes  to  Ben  v.  State,  58  Am.  Deo> 
247,  and  State  v.  Bell,  92  Am.  Dec.  661. 

Trial — Leadino  Questioks. — When  may  be  asked,  and  discretion  of 
court  in  allowing,  is  discussed  in  the  extended  note  to  Turney  v.  State,  47 
Am.  Dec.  84.  Whether  a  leading  question  shall  be  permitted  rests  in  the 
sound  discretion  of  the  court  in  which  the  trial  is  had,  and  decisions  with 
respect  to  them  are  not  the  subject  of  exception:  Barton  r.  Kane,  17  Wis. 
38;  84  Am.  Dec.  728,  and  note. 

Criminal  Law — Evidence  ov  Other  Crimes.— Testimony  tending  to 
show  the  commission  of  another  offense  than  the  one  charged  is  not,  as  a 
general  rule,  admissible;  but,  where  such  offense  is  intimately  connected 
with  the  one  charged,  important  proof  to  establish  the  latter  cannot  be 
excluded  because  it  may  tend  to  prove  the  former:  State  v.  Beed,  53  Kan. 
767;  42  Am.  St.  Rep.  322,  and  note.  See,  also,  the  short  note  to  Barkly 
t.  Copeland,  5  Am.  St.  Rep.  418. 
Ail  Bt.  Bxr.,  Vou  XLVIIL— a 
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AoENOT,  general,  what  is,  352. 

AoKNTS  cannot  represent  two  principals,  nor  contract  where  they  are  per* 
sonally  interested,  562. 

contracts,  form  of,  to  exclude  the  personal  liability  of  an  agent,  917(  QlflL 

contracts,  liability  upon  where  no  principal  is  disclosed,  917. 

conversion  of  chattels  by,  what  amounts  to  and  when  liable  for,  922. 

law,  misrepresentations  of,  whether  liable  for,  920. 

liability  of,  ex  contractu,  classification  of,  914. 

liability  of  for  contracting  in  excess  of  their  authority,  916w 

liability  of,  where  there  is  no  p-incipal,  914, 

libel,  liability  for,  923. 

misfeasance,  liability  to  third  persons  for,  924. 

misrepresentations  by,  whether  express  or  implied,  liability  for,  910i 

negligence,  when  not  liable  to  third  persons  for,  924,  925. 

nonfeasance,  when  not  liable  to  third  persons  for,  926. 

Bubagents,  liability  for  misconduct  or  negligence  of,  921,  922. 

torts,  liability  for,  920. 

trespass,  liability  for,  922. 
Appeal  in  criminal  cases  by  the  prosecution  after  a  verdict  of  acquittal, 
214,  215. 

waiver  of  right  of  by  paying  judgment  of,  901. 
Appellate  Fbocedure,  objections  not  taken  in  the  trial  court  are  waived, 
366. 

Banking,  checks,  indorser,  liability  of,  419. 

checks,  purchaser  of,  bank  receiving  on  deposit  becomes,  418. 
Bawdt  House,  evidence  sufficient  to  prove  keeping  of,  825. 

or  house  of  ill -fame,  what  is,  825. 
Bicycles  are  vehicles,  877,  378. 

constitutionality  of  statutes  and  ordinances  forbidding  nae  of  In  ttK 
public  highways,  377. 

duty  of  rider  of,  to  turn  to  the  right,  378. 

liability  of  persons  using,  for  negligence,  378. 

may  lawfully  be  ridden  upon  the  public  highways,  377. 

rider  of  is  governed  by  the  same  rules  as  persons  in  charge  of  ottier 
vehicles  in  public  highways,  377. 

rights  of  riders  upon,  378,  379. 
Bbokbrs,  commissions,  right  to,  when  becomes  complete,  620. 

Carriers,  burden  of  proof  when  goods  have  been  lost,  36. 

negligence  of  shipper,  not  liable  for  injuries  caused  by,  36. 
Constitotional  Law,  conspiracy,  evidence  of  acts  and  declaration!  of  OO* 
conspirator  as  against  another,  296. 
discriminations  between  citizens  under  like  oircumstanoee,  238. 

(963) 
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OoNSTiTUTioyAL  Law,  license  fee  cannot  be  imposed  apon  one  p«noii  whlU 

others  of  the  same  class  are  exempt,  236. 
property,  right  to  acquire,  limitations  upon,  236, 
reasonable  doubt,  instructions  concerning,  296. 
OoNTRAcrs,  illegal,  cannot  sustain  an  action,  340. 
CoNVEYANCB  of  real  property  of  partnership  by  partnership  name,  6S. 

to  a  partnership,  65. 
Ck>RPORATio.NS,  dealing  between  two  corporations  represented  by  the  same 

directors,  109,  110. 
directors'  liability  to  third  persons,  913,  921. 
directors'  meeting,  notice  of,  when  may  be  dispensed  with,  109. 
dividends,  whether  belong  to  the  life  tenant  or  the  remainderman, 

789. 
executions  against,  upon  what  may  be  levied,  91. 
law,  misrepresentations  as  to  matters  of  by  an  officer  or  agent  of,  920. 
misrepresentations  by  officers  and  agents,  liability  of  to  third  persons, 

920. 
officers  and  agents,  action  against   for  contracting  in  excess  of  their 

authority,  whether  should  be  upon  contract  or  in  tort,  916,  917. 
officers  and  agents  are  not  liable  upon  the  contracts  of  the  corporation, 

913. 
officers  and  agents,  authority  of  to  contract  beyond  the  powers  of  the 

corporation  must  not  be  assumed  by  third  persons,  915,  916. 
officers  and  agents,  classification  of  liability  of  to  third  persons,  913. 
officers  and  agents,  contracts  executed  by  should   be  construed  as  a 

whole,  919. 
officers  and  agents,  contracts  executed  by,  when  construed  to  be  the 

contract  both  of  the  corporation  and  of  the  agent,  918,  919. 
officers  and  agents,  conversion  of  chattels  by,  what  amounts  to,  922. 
officers  and  agents,  form  of   contract  to  avoid  personal  liability  of, 

917,  918. 
officers  and  agents,  law,  misrepresentations  as  to  matters  of,  920. 
officers   and  agents,  liability   of  directors  for  mismanaging  corporate 

business,  926. 
officers  and  agents,  liability  of  ex  contractu,  classification  of,  914. 
officers  and  agents,  liability  of  for  breach  of  implied  warranty  of  au- 
thority, 916. 
officers  and  agents,  liability  of  for  contracting  in  their  ewn  names,  917. 
officers  and  agents,  liability  of  for  contracting  without  or  beyond  their 

authority,  916. 
officers  and  agents,  liability  of  for  conversion  of  chattels,  922. 
officers  and  agents,  liability  of  for  infringing  patents,  922. 
officers  and  agents,  liability  of  for  issuing  obligations  after  the  author* 

ity  of  the  corporation  has  been  exhausted,  915. 
officers  and  agents,  liability  of  for  maintaining  property  in  a  dangerous 

condition,  926. 
officers  and  agents,  liability  of  for  misrepresentations  concerning  corpo* 

rate  stock,  921. 
officers  and  agents,  liability  of  for  misrepresentations  of  authority,  916. 
officers  and  agents,  liability  of  for  mistake  of  law,  916. 
officers  and  agents,  liability  of  for  moneys  received  on  void  contracts, 
915. 
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Corporations,  officers  and  agents,  liability  of  for  procuring  loans  by  mis. 
representation,  921. 

officers  and  agents,  liability  of  for  selling  stolen  property,  922. 

officers  and  agents,  liability  of  to  depositors  procured  by  misrepresen- 
tations, 921. 

officers  and  agents,  liability  of  to  third  persons  for  maintaining  property 
out  of  repair,  926. 

officers  and  agents,  liability  of  to  third  persons  for  misappropriating 
special  deposits,  922. 

officers  and  agents,  liability  of  to  third  persons  for  misconduct  of  sub- 
agent,  921,  922. 

officers  and  agents,  liability  of  to  third  persons  for  misrepresentations 
of  law  or  of  fact,  920. 

officers  and  agents,  liability  of  to  third  persons  for  overissue  of  stock, 
921. 

officers  and  agents,  liability  of  to  third  persons  for  pledging  their  ool< 
laterals,  922^ 

officers  and  agents,  liability  of  upon  contracts  does  not  exist  when  the 
corporation  is  bound  thereby,  913. 

officers  and  agents,  liability  of  upon  ultra  vires  contracts,  915. 

officers  and  agents,  liability  of  where  there  is  a  de  facto  corporation 
only,  914. 

officers  and  agents,  liability  of  where  there  is  no  corporation,  914. 

officers  and  agents,  liability  of  where  no  principal  is  disclosed  by  the 
contract,  917. 

officers  and  agents,  libel,  liability  for,  923. 

officers  and  agents,  misfeasance,  liability  to  third  persons  for,  924. 

officers  and  agents,  misrepresentations  as  to  matters  of  fact,  920. 

officers  and  agents,  misrepresentations  made  through  carelessness,  lia- 
bility to  third  persons  therefor,  920. 

officers  and  agents,  negligence  of,  in  respect  to  duties  owing  to  the  cor- 
poration, 923. 

officers  and  agents,  negligence  of  in  the  doing  of  an  act,  liability  to  third 
persons  for,  926. 

officers  and  agents,  negligence  of,  instances  of  liability  to  third  persona 
for,  926. 

officers  and  agents,  negligence  of  the  corporation,  when  not  liable  for, 
925. 

officers  and  agents,  negotiable  instruments,  how  to  be  executed  to  bind 
corporation  and  exonerate  agent,  916. 

officers  and  agents,  nonfeasance,  liability  to  third  persons  for,  926. 

officers  and  agents,  not  answerable  for  negligence  of  the  corporation, 
924,  925. 

officers  and  agents,  parol  evidence  to  show  whether  officers  of  corpora< 
tion  are  liable,  918. 

officers  and  agents,  seal  of  the  corporation  may  determine  whether  the 
contract  binds  them  personally,  917-919. 

officers  and  agents,  subagents,  liability  for,  921,  922. 

officers  and  agents,  torts  committed  by,  beyond  their  authority,  922. 

officers  and  agents,  torts,  corporation  cannot  authorize  commiMion  ot 
922. 

officers  and  agents,  torts,  liability  for,  920. 


966  Index  to  the  Notes. 

OORFOBATiONS,  officers  and  agents,  trespasses,  liability  for,  921,  922, 

power  to  do  business  beyond  the  state  of  their  creation,  254,  260. 

receivers  of,  power  to  appoint,  692. 

Mai  of  the  corporation,  use  of  may  determine  whether  ccmtraot  li  thai 
of  the  corporation  or  of  its  officers  or  agents,  919. 
OOTsyANTS,  color  of  title,  what  is,  953. 

right  of,  to  reimbursement  for  taxes  paid  and  improTements  made,  051. 
OKOKSAh  Law.     See  Rbasonablk  Doubt. 

appeal,  right  of  after  a  verdict  of  acquittal,  214. 

appeal,  right  of  after  acquittal  cannot  extend  to  questionaof  fao^  21A. 

evidence  of  other  crimes,  when  inadmissible,  961t 

forgery,  offense  of,  when  complete,  464. 

jeopardy,  accused,  when  deemed  to  be  in,  203t 

jeopardy,  valid  indictment  essential  to,  214. 
Okofs,  tenant's  right  to,  763. 

Dauages,  measure  of  for  breach  of  a  warranty  of  tale,  858b 

measure  of  for  depositing  mining  debris,  84. 
DsKD,  delivery  by  grantor  to  a  third  person  to  be  subaeqoently  deUrered  !• 

grantee,  451. 
DwiNiTiON  of  color  of  title,  953. 

of  conversion,  351. 

of  domicile,  712-714. 

of  forgery,  464. 

of  general  agency,  352. 

of  house  of  ill-fame,  325. 

of  license,  236. 

of  misfeasance,  924. 

of  navigable  streams,  131.    • 

of  penal  statutes,  803. 

of  reasonable  doubt,  566-577. 

of  residence,  712. 

of  subrogation,  396. 

of  vacant  and  unoccupied  premise!  when  these  termi  are  ued  in  injrar* 
ance  policies,  478. 

of  watercourse,  588. 
DisoRDBRLT  HousE,  reputation,  evidence  of,  671* 
Divorce,  legislature,  power  of  to  grant,  936. 
DoMiciLB,  definitions  of,  712,  713. 

difference  between  and  residence,  712. 
Dower,  right  of  in  partnership  real  estate,  74. 

Easement,  alienation  of  part  of  premises,  when  subject  to,  821. 
Eminent  Domain,  damages  for  the  improper  construction  of  a  railway  are 
not  recoverable  in,  591. 
valuation  of  property  taken,  698. 
BsTOFPEL  of  person  acting  as  guardian  or  trustee  from  denying  hie  liability, 

832. 
JSviBKNCB,  acts  and  declarations  of  one  conspirator,  when  admissible  agalast 
another,  296. 
parol  to  prove  that  real  property  belongs  to  a  partnership,  6Sw 
refreshing  memory  of  witness,  296. 
reputation  in  prosecutions  for  keeping  disorderly  house,  671* 
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Etidemcb,  gecondary,  when  admissible,  340. 

EzEOCTiON,  exemption  laws  should  be  liberally  conatrned,  390. 

exemption  of  property  purchased  with  pension  moneys,  463. 

of  dormant  judgment,  50. 

Fbaudulbmt  Convetances  include  those  made  to  delay  orediton^  848. 

Grand  Jury,  confessions  made  before,  296. 

members  may  be  examined  as  witnesses,  296. 
Guaranty,  failing  to  pursue  principal  does  not  discharge,  6091 

interpretation  of,  508,  509. 
Guardian,  mortgage,  power  of  to  execute,  665. 

person  receiving  money  as  is  estopped  from  denying  his  liability,  831. 

Homestead,  occupation  of  property,  whether  essential  to  exempt  it  from 

execution,  817. 
Homicide,  killing  in  a  sudden  quarrel,  28. 

malice,  presumption  of  from  use  of  deadly  weapon,  29. 
■elf-defense,  evidence  sufficient  to  sustain  plea  of,  28. 
Husband  and  Wife,  parties  who  have  lived  together  in  the  assumed  r«la> 
tion  of,  cannot  recover  for  services  rendered  each  other,  226. 

Ikdictment,  description  of  crime  in,  646. 

for  seduction  under  promise  of  marriage,  646. 

joinder  of  charges  of  different  offenses  in,  960. 
Ihsurance,  condition  in  policy  against  premises  becoming  raoant  and  nn* 
occupied,  478. 

divisibility  of  contract  of,  538. 

estoppel  to  deny  validity  and  continuing  force  of  policy,  630. 

insurable  interest  in  property,  what  is,  753. 

life,  death  of  beneiiciary  before  that  of  the  insured,  399. 

life,  legal  representatives,  meaning  of  this  term,  400, 

life,  vested  interest  of  beneficiary  in,  399. 

loss,  waiver  of  proofs  of,  by  denying  liability,  753. 

notice  to  agent,  when  notice  to  the  corporation,  753. 

proofs  of  loss,  waiver  of,  458. 

time  when  policies  take  effect,  144. 

Judgment,  dormant,  execution  upon,  50. 

parties  who  are  estopped  by,  191. 
Jury  Trial,  entertainment  of  jury  as  a  ground  for  vacating  verdict,  672. 

Landlord  and  Tenant,  eminent  domain  in,  damages  to  be  awarded  ten« 
ant  when  premises  are  taken,  524. 
no  warranty  that  building  is  suitable  for  habitation,  676. 

Master  and  Servant,  appliances,  defective,  liability  to  servant  injured 
by,  640. 

risk  assumed  by  servants,  639. 

risk  of  defective  machinery,  when  assumed  by  servant,  904,  910. 
Mechanics'  Liens  for  materials  furnished  on  several  buildings,  728. 

mortgages,  when  take  precedence  over,  744. 
MoRTQAOB,  guardian's  power  to  make,  665. 

Municipal  Corporations,  liability  of,  for  failure  to  exercise  legislative 
powers,  487. 

ordinances  forbidding  certain  animals  from  running  at  large,  487. 
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Municipal  Corporations,  street  commissioner,  liability  for  negligent  Mli 

of,  856. 
■treets,  care  exacted  of  persons  nsing,  857. 
streets,  defects  or  obstructions  in,  what  are,  857<  ^ 
streets,  excavations  in,  liability  for,  856. 

streets,  liability  for  damages  resulting  from  want  of  repair  of,  85S,  857a 
streets,  liability  of,  to  persons  injured  while  nsing  for  purposes  of 

play,  658. 
streets,  notice  of  condition  of,  from  what  implied,  856,  867. 
streets,  right  of  public  to  have  kept  in  safe  condition  for  travel,  856. 

Nkoligence,  agent,  when  liable  to  third  persons  for,  924-926. 

presumption  of,  from  happening  of  accident,  305. 
Negotiable  Instruments  executed  by  an  agent  in  excess  of  his  authority, 

109. 
Notice  of  partnership  character  of  real  estate,  from  what  inferred,  75. 

Parent  and  Child,  legitimacy  of  child  of  married  woman,  how  may  b« 

disproved,  495. 
presumption  of  legitimacy,  495. 
Partition,  parol,  of  partnership  real  estate,  75. 
Partnership,  authority  of  each  partner  is  confined  to  the  necessities  of  the 

business,  439. 
authority  of  each  partner  to  borrow  money,  438. 
authority  of  each  partner  to  draw  notes,  checks,  and  bills  of  exchangfl^ 

438. 
commercial,  power  of  each  partner  to  borrow  money,  439. 
creditors  of  firm  are  entitled  to  preference  over  creditors  of  the  indi- 
vidual partners,  604. 
differences  between  and  joint  tenants  and  tenants  in  common,  62,  63. 
dissolution  of,  borrowing  money  after,  by  one  partner,  440,  441, 
dissolution  of,  causes  for,  64. 

ignorance  by  one  partner  of  another's  borrowing  money,  439. 
implied  authority  of  partner  to  incur  debt,  438. 
misappropriation  of  borrowed  money  by  one  partner  does  not  relier* 

the  firm  from  liability,  446. 
money  borrowed  by  one  partner  and  then  appropriated  to  his  own  use, 

439,  440. 
money  borrowed  by  one  partner  on  his  own  account,  441, 
must  be  founded  upon  agreement  between  parties,  63. 
noncommercial,  instances  of,  442. 
nontrading,  burden  of  proving  liability  of  upon  notes  given  by  one  part* 

ner  only,  442. 
nontrading,  definitions  of,  441. 
nontrading,  members  of  have  no  authority  to  borrow  money  or  to  give 

notes  in  name  of  the  firm,  441,  442. 
note  executed  by  one  partner  outside  of  the  firm  business,  440. 
note  for  money  borrowed,  what  will  entitle  the  firm  to  disavow,  441. 
note  given  in  name  of  upon  individual  transaction  of  partner,  441. 
real  estate  acquired  by  partners  before  commencement  of  their  partner 

ship,  68. 
real  estate,  agreement  that  it  shall  belong  to  the  partnership  is  not  ••• 

sential,  64,  65. 
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Partnership,  real  estate  acquired  outsiile  of  the  firm  business,  68. 

real  estate,  books  of  tlie  partnership  may  show  whether  it  is  held  ai 

partnersliip  property  or  not,  68. 
real  estate  cannot  belong  to  at  law,  63. 

real  estate,  conveyance  of  by  all  the  partners  is  not  essential,  65, 
real  estate,  conveyance  of  by  one  partner,  63. 
real  estate,  conveyance  of  by  one  partner  with  the  consent  of  the  others, 

74. 
real  estate,  conveyance  of  must  be  joined  in  by  all  the  partners,  74. 
real  estate,  conveyance  of  to  a  partnership,  65. 
real  estate,  conveyance  of  where  names  of  the  partners  are  not  men. 

tioned,  65. 
real  estate,  creditors  of  firm  and  individual  creditors  of  partners,  righta 

of,  76. 
real  estate,  creditors  of  individual  partners,  parol  evidence  to  affeot 

rights  of  in,  76. 
real  estate,  decedents  and  heirs  of  respective  partners,  70,  72,  73. 
real  estate,  dower  rights  in,  74. 

real  estate,  equitable  title  to  is  the  only  title  regarded  in  equity,  64. 
real  estate,  evidence  sufEcient  to  show  that  it  is  held  as  firm  assets,  69, 

70. 
real  estate,  how  treated  in  equity,  64, 
real  estate,  intention  of  the  partners  with  respect  to,  when  controlling, 

64. 
real  estate,  intention  to  make  it  partnership  assets,  from  what  inferred, 

69. 
real  estate  is  held  by  as  tenants  in  common  subject  to  the  equities  of 

the  firm  creditors,  71. 
real  estate,  levy  upon  for  debt  of  partner,  73. 
real  estate,  lien  of  partners  upon,  73. 
real  estate,  lien  of  partnership  creditors  upon,  73. 
real  estate,  moneys  expended  by  partners  in  developing,  66. 
real  estate,  moneys  withdrawn  from  and  invested  in,  68. 
real  estate,  notice  of  partnership  character  of,  from  what  inferred,  76. 
real  estate,  notice  of  partnership  character  of,  when  implied  from  pos- 
session and  use  of,  76. 
real  estate,  parol  agreement  to  form  to  deal  in,  65. 
real  estate,  parol  evidence  to  prove  that  it  belongs  to,  65. 
real  estate,  parol  evidence  to  show  partnership  character  of,  76, 
real  estate,  parol  partition  of,  75. 
real  estate,  payment  for  out  of  partnership  assets,  66. 
real  estate,  possession  of,  right  of  surviving  partner  to,  73. 
real  estate,  power  of  each  partner  to  sell,  74. 
real  estate,  presumption  arising  from  payment  for  out  of  partnership 

moneys,  67. 
real  estate,  presumption  is  against  its  belonging  to,  66. 
real  estate,  presumption  that  it  is  held  by,  as  tenants  in  common,  how 

overcome,  66. 
real  estate,  purchase  of  by  one  partner  with  assets  diverted  without  tha 

knowledge  of  the  other,  64. 
real  estate,  purchase  of  from  partner  without  notice  of  partnership 

character  of,  75. 
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Pabtkbrship,  real  estate,  purchase  of  with  notice  of  the  partaenhip  tnuil^ 

75. 
real  estate,  purposes  for  which  it  may  be  treated  as  partnership  assets 

70. 
real  estate,  right  of  partner  to  have  it  treated  as  personalty,  72. 
real  estate,  sale  and  conveyance  of  by  one  partner,  74. 
real  estate,  sale  by  one  partner  in  satisfaction  of  partnership  obliga* 

tions,  74,  75. 
real  estate,  surviving  partner,  conveyance  executed  by,  effect  of,  76. 
real  estate,  surviving  partner,  powers  of  over,  76. 
real  estate,  surviving  partner,  rights  of  in,  73,  74. 
real  estate,  taken  in  payment  of  drm  debt,  67. 
real  estate,  title  to  when  is  vested  in  one  partner  only,  64. 
real  estate,  to  what  extent  to  be  treated  as  personalty,  70,  71. 
real  estate,  use  of  for  partnership  purposes,  69. 
real  estate,  whether  may  be  ordered  sold  for  the  purpose  of  diatrlba* 

tion,  71. 
real  estate,  writing  is  not  essential  to  when  it  is  appropriated  to  part* 

nership  purposes,  68. 
parol  agreement  to  deal  in  real  property,  65. 
survivorship,  right  of,  62. 
to  deal  in  real  property,  65. 
Payment,  note  given  for  pre-existing  debt,  whether  is  a,  809. 
Probate,  equity  jurisdiction  in  matters  of,  831. 
Public  Highways,  bicycles,  rights  of  upon,  377,  378. 

burden  of  proof  in  actions  for  damages  suffered  from  collision,  373. 

care,  duty  of  persons  meeting  to  exercise,  372. 

carriages,  duty  of  drivers  of  to  avoid  injuring  foot  passengers,  367. 

center  of  on  the  right  of  which  travelers  should  turn,  what  is,  370. 

collisions,  burden  of  proof  respecting,  371,  373. 

contributory  negligence  in  assuming  peril  unnecessarily,  367* 

dark  night,  traveling  upon  is  not  negligence  per  se,  367. 

driving  on  the  wrong  side  of,  367,  368. 

driving  vehicles,  care  which  must  be  exercised  in,  380. 

fast  driving  upon,  378. 

fast  driving  upon,  municipal  ordinances  respecting,  378. 

footmen,  duties  of  to  guard  from  peril  from  passing  vehicle*,  876. 

footmen  have  no  prior  right  of  way  over  vehicles,  376. 

footmen  have  right  to  use  the  carriageway,  376. 

footmen,  rights  of  are  equal  to  those  with  teams  or  on  horseback,  376. 

foot  passengers,  duty  of  to  avoid  injury  from  carriages,  367. 

harness  and  vehicles,  negligence  in  not  keeping  in  good  condition,  367. 

horsemen  are  not  required  to  turn  out  in  any  particular  direction,  376. 

horsemen  cannot  compel  teamster  with  heavy  load  to  turn  out,  376. 

horsemen  should  yield  traveled  part  to  vehicles,  376. 

junction  of  two  streets,  duty  of  travelers  on,  368,  369. 

negligence,  being  on  the  wrong  side  of  the  road  is  evidence  of,  374. 

negligence,  contributory  of  persons  injured  upon,  373. 

negligence  in  failing  to  yield  proper  share  of  the  road,  369. 

negligence  in  leaving  horses  unfastened  upon,  379. 

negligence  in  use  of,  question  of  must  be  submitted  to  the  jury,  374. 

negligence  in  use  of,  what  is,  372,  373. 
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FVBLIO  Highways,  passing  of  persons  traveling  in  the  same  direotion,  877. 
primary  object  of  streets  and  highways,  366. 
road,  law  of,  367. 

mnning  away  of  horses,  presnmption  as  to  negligence,  379. 
safety  of  all  parts  of  may  be  assumed  by  travelers,  367. 
statutes  respecting  the  law  of  the  road,  370. 
street  railways,  rights  of,  in,  380. 
traveled  part  of,  what  is,  370. 

traveler  may  be  upon  any  part  not  actually  occupied  by  another,  9ffJ, 
travelers  must  respect  one  another's  rights  upon,  380. 
•  taming  to  the  left  is  the  duty  of  travelers  in  England,  368. 
taming  to  the  right,  failure  of,  when  excused,  369,  370. 
taming  to  the  right,  failure  of,  when  will  not  justify  one  person  in  in* 

flioting  injuries  on  another,  370-372. 
taming  to  the  right  is  the  duty  of  travelers  in  the  United  States,  368. 
taming  to  the  right,  when  does  not  apply,  368,  369. 
wrong  side  of,  being  upon,  is  not  conclusive  evidence  of  negligence,  375. 

Railway  Corporations,  employees,  duty  to  furnish  safe  appliances  to,  639. 
manicipal  ordinances  limiting  speed  of  trains,  when  unreasonable  and 

void,  431. 
trespassers  on  track,  duty  to  keep  lookout  for,  432. 
Rapb,  chastity  of  prosecutrix,  evidence  concerning  in  prosecutions  for,  248. 

consent  induced  by  fear,  248. 
RxAL  Estate  of  partnership,  62-76. 
RxASONABLE  Doubt,  attempt  to  give  definitions  of,  to  the  ]ary,  whether 

should  be  omitted,  567. 
cannot  be  founded  upon  matters  not  in  evidence,  578. 
oircamstantial  evidence  must  be  irreconcilable  with  any  other  theory 

than  that  of  the  defendant's  guilt,  574. 
circumstantial  evidence  must  produce  a  moral  certainty  of  the  gnilt  of 

the  accused,  574. 
circumstantial  evidence,  when  suflBcient  to  exclude,  574. 
conscientious  belief  in  guilt  does  not  necessarily  exclude,  67S. 
definitions  of  by  Chief  Justice  Shaw,  578. 
difiBculty  of  defining,  566. 

doctrine  of,  to  what  class  of  evidence  applies,  56S. 
erroneous  instructions,  571,  573. 

exists  if  the  jury  is  not  satisfied  of  the  defendant's  guilt,  678. 
exists  unless  there  is  an  abiding  conviction  to  a  moral  certainty,  676. 
failure  to  instruct  jury  as  to  what  is,  566. 

innocence,  possibility  of  does  not  create  reasonable  doubt  of  gnilt,  677. 
instances  of,  570. 
instructions  that  jurors  are  not  at  liberty  to  disbelieve  as  jnrors  what 

they  believe  as  men  not  erroneous,  578. 
instructions  upon,  which  have  been  approved,  568-572. 
is  a  conscious  uncertainty  after  a  full  consideration  of  the  whole  evi* 

dence,  570,  571. 
is  a  doubt  conformable  to  reason,  567. 
is  an  honest  misgiving  as  to  the  guilt  of  the  accused  remaining  after  all 

the  evidence  has  been  considered,  571.  ; 

is  not  a  doubt  produced  by  undue  sensibility  in  the  mind  of  the  jaror% 

668. 
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Rkasonablb  Doubt  is  not  a  vague  uncertainty,  570. 

is  Dot  an  imaginary  doubt  or  a  strained  inference,  670> 

is  not  the  possibility  of  a  doubt,  570. 

may  arise  from  want  of  evidence,  570,  571. 

must  be  of  the  guilt  of  the  accused  on  the  whole  eridence,  572.  j 

mast  be  actoal  and  substantial  as  contradistinguished  from  vague  ap> 
prehension,  669,  570. 

must  be  based  on  reason  and  common  sense,  570. 

possibility  of  innocence  is  not  equivalent  to,  578. 

probability  of  defendant's  innocence  creates  a  reasonable  doubt  of  hia 
guilt,  577. 

proof  beyond  a  reasonable  doubt  and  proof  to  a  moral  certainty  ar« 
synonymous  terms,  569. 

proof  should  exclude  every  other  reasonable  hypothesU  except  that 
which  it  tends  to  prove,  5G9. 

should  not  be  a  mere  pos:<ibility  or  speculation,  569. 

■tatutory  definitions  of,  567,  568. 

whether  exists  when  the  jurors  are  so  free  from  doubt  that  they  woald 
act  in  matters  of  gravest  importance,  575,  576. 

whether  is  a  doubt  for  which  a  reason  can  be  given,  574,  675. 
Receiyebs  are  not  agents  of  owners  of  the  property  but  are  officers  of  the 
court,  562. 

insurance  of  property  by,  562. 
Residence,  abandonment,  intention  and  action  must  anite,  714. 

abandonment,  intention  formed  during  absence,  714. 

abandonment,  removal  to  another  place,  714. 

absence  from  in  search  of  employment,  716. 

absence  from  with  intent  to  return,  715. 

absence  from  without  intent  to  return,  715. 

attachment  laws,  meaning  of  the  term  when  used  in,  712, 

burden  of  proving  change  of,  713. 

change  of  from  one  state  to  another,  715. 

change  of,  how  effected,  713. 

definitions  of,  712. 

difference  between  and  domicile,  712. 

domicile  of  origin  continues  until  another  is  acquired,  713. 

domicile  where  party  is  at  different  places  at  different  times  of  the  year, 
713. 

elements  of,  712. 

for  purposes  of  the  jurisdiction  of  the  United  State*  eonrta,  7l8k 

intent  must  accompany,  712. 

intent  to  change  is  not  alone  effective,  714. 

intention  to  change,  from  what  inferable,  715. 

intention  to  change  must  accompany  change  of,  713. 

loss  of  one  before  acquiring  another,  716. 

of  persons  confined  in  prisons  and  lunatic  asylums,  717« 

of  persons  in  transit  from  one  state  to  another,  713. 

of  soldiers,  717. 

of  students,  717. 

removal  for  temporary  purposes,  714-716. 

removal,  when  effects  a  change  of,  714. 

resumption  of  residence  once  abandoned,  716'. 
RiFARiAN  OwNBRS,  pollution  of  streams  by,  S3,  84, 
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8alxs  by  factors  having  no  authority  to  make,  405. 

delivery,  constructive,  when  sufficient,  351. 

of  personalty,  caveat  emptor  ia  the  rule  of,  356. 

possession  of  personal  property  is  not  evidence  of  authority  to  make, 
405. 

I»:e-existing  debt  as  a  consideration  for,  410. 

warranty,  at  what  time  may  be  made,  356. 

when  may  pass  title  greater  than  the  vendor  has,  410t 
BlcxrCTiON,  accomplished  by  man  already  married,  547. 

under  promise  of  marriage,  546. 
Slandbs,  witness,  whether  may  be  liable  for  matters  stated  whflo  on  tha 

stand,  846. 
Sfrino  Guns,  liability  for  setting  upon  one's  premises,  898. 
Statutb  07  Limitations,  foreign  corporation,  applicability  of,  to^  631k 

nonresidents  cannot  have  benefit  of,  534. 
Stbest  Railways,  overcrowding  of  cars,  negligence  in,  723. 
8UBR0QATI0N,  definition  of,  396. 

intermeddlers  are  not  entitled  to,  396. 

right  of  does  not  depend  upon  contract,  396. 
Sunday,  contracts  made  upon  are  valid  by  the  common  law,  647. 

TsLBQBAPH  CoBFORATiONS  are  not  agents  of  the  party  sending  nor  of  tbo- 
party  receiving  messages,  612. 

contracts  limiting  liability  for  negligence,  725. 

mistake  in  transmission  of  message,  liability  for,  611. 

relations  of  to  the  parties  sending  and  receiving  messages,  611  • 

time  to  present  claim  for  damages,  contracts  limiting,  726. 
Tort,  actions  for  abatement  of  by  death  of  person  injured,  226. 

agent's  liability  for,  922. 

Usury,  contract  made  in  one  state  to  be  performed  in  another,  446w 

Vendor's  Lien,  obligations  which  are  secured  by,  55. 
Vice-principal,  master's  liability  for  negligence  of,  910. 

Watercourse,  dams,  right  to  erect  across,  134,  941. 

navigability  of  is  a  question  which  the  legislature  cannot  determlnaf 

131. 
navigable,  right  of  the  state  to  improve,  946. 
pollution  by  riparian  owners,  83,  124. 
Waters,  surface,  diflference  between  the  rules  of  the  common  law  and  of 

the  civil  law  concerning,  588,  591. 
surface,  railway  corporation,  liability  for  obstructing  flow  of,  588,  591. 
surface,  right  of  landowner  to  guard  against,  588. 
Wills,  cancellation  of  has  no  effect  unless  done  with  intent  to  revoke,  200. 
codicil  controls  prior  part  of  will,  197. 

intention  of  the  testator  should  control  construction  of,  197. 
lapsed  legacies  fall  into  the  residuum,'  197,  198. 

mistake  in  revocation  of  must  appear  on  the  face  of  the  will,  201,  202. 
mistake  of  the  testator  as  to  destruction  of  will,  198,  199. 
parol  evidence  to  show  that  a  revocation  was  induced  by  mistake,  201, 

202. 
pretermitted  heirs,  evidence  to  show  that  omission  to  provide  for  wm 

not  intentional,  166. 
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Wills,  rerocation  of,  as  preparatory  to  making  another,  199,  20Ql 
revocation  of,  based  upon  a  false  assumption  of  fact,  200. 
revocation  of,  based  upon  an  assumption  of  fact  which  the  testator  moil 

have  known  not  to  exist,  201. 
revocation  of,  based  upon  incorrect  advice  upon  a  matter  of  law,  20L 
revocation  of,  in  the  belief  that  a  subsequent  will  has  been  ezeontod* 

199. 
revocation  of,  by  mistake  of  fact  or  law,  193. 
revocation  of,  founded  on  a  mistake  of  fact  not  appearing  on  the  faos 

of  the  will,  198. 
revocation  of,  founded  on  a  mistake  regarding  a  fact  the  existence  of 

which  the  testator  undertook  to  determine  for  himself,  198. 
revocation  of,  founded  on  an  assumption  of  fact  proved  to  be  false,  198L 
revocation  of,  intent  to  execute  another  will  cannot  affect,  199. 
revocation  of  one  will  by  executing  another,  199. 
revocation  of,  parol  evidence  to  show  that  it  was  or  was  not  indaotd 

by  mistake,  201,  202. 
WlTNBSSES,  grand  jurors  as,  296. 

refreshing  memory  by  memorandum,  190. 

refreshing  memory  by  writing  made  by  witness  bnk  of  wUoh  b*  ha»  mt 

recollection,  191. 
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ABATEMENT. 

1.  Survival  o»  Action  Arisinq  out  of  Personal  Wrong. — A  right  of 

action  arising  out  of  a  personal  injury  does  not  survive  against  the 
wrongdoer's  legal  representatives,  unless  he,  by  the  wrongful  act,  ao* 
quired  specific  property,  by  which,  or  by  the  proceeds  of  which,  the 
assets  in  the  hands  of  such  representatives  hare  been  increased.  That 
benefit  resulted  to  him,  or  that  he  was  saved  expense,  by  which  hii 
estate  has  been  increased,  is  not  enough.    Payne't  Appeal,  215. 

2.  Rklation   oy  Husband  and  Wife —  When  Action  Arising  out  aw 

Personal  Wrong  does  not  Survive.— If  a  woman,  having  a  lawful 
husband  living,  represents  to  another  man,  in  ignorance  of  this  fact, 
that  she  is  single,  and  thereby  induces  him  to  assume  amd  maintain 
toward  her  the  status  of  husband,  the  deception  is  an  injury  to  him 
complete  with  the  consummation  of  the  void  marriage,  and  gives  him 
a  right  of  action  against  her  for  any  pecuniary  loss  sustained  by  the 
fraud.  His  expenditures  for  her  shelter,  food,  and  clothing  simply 
aggravate  the  damages  caused  by  the  deceit,  and  the  cause  of  action, 
being  founded  wholly  on  a  private  wrong,  does  not  survive  against  her 
legal  representatives,  where  she  acquired  no  property  by  her  tor^ 
though  she  did  derive  a  benefit.  Payne's  Appeal,  215* 
See  Indictment,  8;  Judgmbnts^  1. 

ACCIDENT. 
See  Negliqencb,  8. 

ACCOMPIJCES. 
See  Incest. 

ACCOUNTS. 
See  Evidence,  3-7. 

ACTIONS. 
DiflTiNcrnoir  bitwxen  Cause  or  and  Aggravatiok  or  Dauagbs. — The 
distinction  between  a  personal  injury  as  a  cause  of  action,  and  the  in- 
cidental aggravation  of  the  damage  following  that  injury  as  a  cause  of 
aotion,  independently  of  the  injury,  should  not  be  overlooked.  Payne** 
Appeal,  215. 

See  Abatement;  Contracts,  3;  Watkeu^  19. 

ADOPTION. 

See  Bastardy,  3. 
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ADULTERY. 
See  Homicide,  3. 

ADVERSE  POSSESSION. 
CoLOB  07  TiTLB,  What  IS. — One  entering  into  possession  of  land  under  a 
deed  which  is  afterward  adjudged  to  be  void  and  set  aside  for  want  of 
delivery  by  the  grantor  may,  nevertheless,  be  regarded  as  holding  atU 
Tersely  by  color  of  title  founded  on  a  written  instrument.  Stetoart  v. 
SUwart,  949. 

See  Deeds,  11-13;  Waters,  14. 

AGENCY. 

1.  A  General  Agent  is  one  who  is  authorized  to  do  all  acts  connected 
with  a  particular  business  or  in  a  particular  place,  while  a  special  agent 
ia  one  authorized  to  act  only  in  a  specific  transaction.  Union  Stockyard 
etc  Co.  V.  Mallory,  341. 

S.  Authority  Implied  from  Previous  Acts. — If  the  question  ia  whether 
an  agent  who  had  purchased  cattle  for  his  principal  had  authority  to  re* 
«eive  them  in  his  possession,  the  fact  that  in  previous  transactions 
between  the  same  parties  the  principal  had  recognized  the  authority  of 
his  agent  to  receive  cattle  purchased  is  material,  and  a  refusal  to  re* 
ceive  it  in  evidence  is  erroneous.  Union  Stockyard  etc  Co.  v.  Malloiy, 
341. 

5.  Implied  Authoritt — Custom. — A  person  dealing  in  a  particular  mar- 

ket will  be  taken  to  have  dealt  according  to  the  custom  and  usage  of 
the  market,  and  if  he  employs  another  to  act  for  him  at  such  market, 
he  will  be  held  as  intending  that  the  business  shall  be  conducted  accord* 
ing  to  the  general  usage  and  custom  of  the  market,  and  this  rule  is 
applicable  whether  he  in  fact  knows  of  the  custom  or  not.  Union  Stock- 
yard etc.  Co.  V.  Mallory,  341. 
4  An  Agent  cannot  Act  for  Both  Principal  and  the  Adverse  Partt  in 
the  same  transaction,  unless  by  the  consent  of  his  principal,  given  after 
a  full  knowledge  of  all  the  facts  and  circumstances.  Wildberger  v.  Hart* 
/ord  etc.  his.  Co.,  558. 

6.  Agenct  fob  Two  Parties — Presumption. — It  is  not  presumed  that  the 

agent  of  two  parties  deals  unfairly  with  either.  It  ia  only  when  an 
agent  has  personal  interests  condicting  with  those  of  his  principal  that 
such  presumption  can  arise.     Pauly  v.  Pauly,  98 

6.  Right  of  Agent  to  Deny  Title  of  Principal. — The  law  will  not  en- 

force the  performance  of  an  agency  which  tends  directly  or  indirectly 
to  the  commission  of  an  illegal  act,  or  an  act  opposed  to  public  policy,  or 
a  control  or  monopoly  of  traffic  in  staple  articles  of  commerce.  Bishop 
V.  American  Preservers^  Co.,  317. 

7.  Estoppel  to  Deny. — He  who  holds  out  another  as  hia  agent  to  act  for 

him  in  a  given  capacity,  and  by  his  habits  and  course  of  dealing  justifies 
the  inference  that  such  agent  is  authorized  to  act  as  hia  agent,  whether 
it  be  in  a  single  transaction  or  in  a  series  of  transactions,  will  not  b« 
allowed  to  deny  the  agency  to  the  prejudice  of  an  innocent  party  who 
has  been  led  to  rely  upon  the  appearance  of  authority  in  the  agent. 
Union  Stockyard  etc.  Co.  v.  Mallory,  341. 

8.  Estoppel— Sale  by  Agent  without  Authority. — The  fact  that  one  who 

intrusts  the  possession  and  control  of  personal  property  to  an  agent 
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who  sells  it  without  authority,  and  withont  the  knowledge  of  his  prin- 
eipal,  attempts,  after  receiving  information  of  the  sale,  to  procure  a 
settlement  with  the  agent  for  its  value,  and  makes  no  demand  of  the 
buyer  therefor  until  after  suit  is  brought  against  him,  does  not  estop 
the  principal  from  asserting  his  claim  against  the  buyer  for  ita  vslae» 
Oilman  etc  Oil  Co.  v.  Norton,  400. 
f.  Estoppel— Sale  by  Agent  without  Authority. —One  who  intrusts  the 
possession  and  control  of  personal  property  to  an  agent,  who  sella  ik 
without  authority,  and  without  the  knowledge  of  his  principal,  is  note 
estopped  from  claiming  it  in  the  hands  of  an  innocent  purchaser  without 
notice,  though  the  agent  was  a  dealer  in  property  of  like  character. 
Oilman  etc.  Oil  Co.  v.  Norton,  400. 

10.  Sale  by  Agent  without  Authority.  —If  one  advances  money  to 
another  to  buy  flaxseed  for  him,  and  to  hold  it  as  his  agent,  under  aa 
agreement  vesting  the  title  at  once  in  the  principal,  without  any  con-* 
dition  and  binding  the  agent  not  to  buy  or  sell  flaxseed  to  any  one  but 
the  principal,  a  sale,  by  the  agent,  of  seed  so  purchased,  to  a  third  per* 
son,  without  the  principal's  knowledge,  conveys  no  title,  though  the 
agent  is  a  dealer  in  wheat  and  other  grains.  Oilman  etc  OU  Co,  y.  Nor* 
ton,  400. 

11.  An  Agent  or  Servant  is  Responsible  to  Third  Psrsons  for  injuries 
occasioned  by  his  misfeasance,  but  not  for  those  occasioned  by  mere 
nonfeasance.     Oreenberg  v,   Wkitcomb  Lumber  Co.,  911. 

See  Corporations,  11;  Custom,  2;  Husband  and  Wife,  1;  Insurance,  10, 
2-5,  26;  Reokivers,  2;  Sales,  2;  Telegraph  Companies,  2;  Usuby,  1. 

AGISTMENT. 
AoiSTSRS  07  Cattle  abb  Bound  for  the  exercise  of  ordinary  oare.     Union 
Stockyard  etc  Co.  v.  Mallory,  341. 

ALTERATION  OF  INSTRUMENTS. 

1.  When  Material. — The  fraudulent  erasure  of  the  name  of  the  original 
payee  of  a  note  after  its  execution,  by  a  party  to  the  instrument,  and 
the  substitution  of  another  without  the  consent  of  the  maker,  is  a 
material  alteration  invalidating  it  as  to  the  maker,  even  in  the  hands 
of  a  bona  fide  holder.     Brickaon  v.  First  Nat.  Bank,  753. 

f.  Batipioation— Estoppel. —  If  the  holder  of  a  note  materially  altered 
without  the  knowledge  or  consent  of  the  maker  relies  upon  a  snbse- 
quent  ratification  by,  or  estoppel  in  pais  against,  such  maker,  the  rati- 
fication or  estoppel  must  be  pleaded.  Erickson  v.  First  Nat,  Bank,  753. 
See  Injd  notions,  2,  3. 

ANIMALS. 
See  Agistment;  Municipal  Corpobations,  14-18. 

APPEAL. 
L  No  Appeal  is  Authorized  upon  the  ground  that  the  evidence  introdnced 
on  the  trial  and  printed  in  the  record  fails  to  support  the  fausts  found, 
but  does  support  different  facts,  claimed  by  the  appellant,  which  the 
trial  court  found  were  not  proved.     Curtis  v.  Bradley,  178. 
S.  Where  there  is  no  Right  of  Appeal,  there  is  no  right  to  have  a  bill  of 
exceptions  settled.     Ray  v.  llixon,  899. 
AM.  8X.  Rkp.,  Vou  XLVIII.  — 62 
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3.  Wherk  a  Bill  of  Exceptions  does  not  Purport  to  disclose  all  the 
•evidence  given,  the  appellate  court  will  not  presume  that  errors  in  ex* 
-eluding  evidence  offered  by  the  losing  party  were  cured  by  evidence 
offered  by  his  adversary,  and,  therefore,  could  have  justified  a  general 
charge  in  favor  of  the  latter.     De  Loach  v.  Rohhins,  46. 

4.  Waiver  of  Right  of. — If  an  assignee  for  the  benefit  of  creditors 
brings  suit  to  set  aside  a  mortgage  made  by  his  assignor,  which  re* 
suits  in  a  judgment  against  him,  and  thereafter,  with  the  consent  of 
the  mortgagee  and  the  advice  of  his  counsel,  sells  the  property,  and 
pays  over  the  proceeds  to  the  mortgagees,  and  they  thereupon  dis- 
charge the  mortgage,  he  thereby  waives  his  right  of  appeal.  Ray  v. 
Hixon,  899. 

B.  Objections  not  Review  ble. — Objections  to  rulings  on  evidence  not 
made  in  the  court  below  will  not  be  considered  on  appeal.  Riepe  v. 
Elting,  356. 

6.  Collision — Turning  to  Left— Submitting  Question  of  Neoligbncb 
TO  JuRT — Evidence  to  Support  Verdict. — If  two  horsemen  on  a 
dark  night  meet  a  vehicle  coming  rapidly  toward  them  on  a  public 
highway,  and,  in  order  to  avoid  a  collision,  one  turns  to  the  right  and 
the  other  to  the  left,  both  leaving  the  traveled  part  of  the  road,  and 
being  nearly  twenty  feet  apart,  but  a  shaft  of  the  vehicle  runs  into  the 
horse  which  turned  to  the  left,  causing  injuries  resulting  in  its  death, 
and  suit  is  brought  to  recover  the  value  of  the  horse,  the  question  of 
defendant's  negligence  as  to  driving  in  the  darkness  at  a  high  rate  of 
speed,  and  that  of  the  rider's  contributory  negligence  in  turning  to  the 
left,  is  properly  submitted  to  the  jury,  and  a  verdict  for  the  plaintiff 
will  not  be  set  aside  on  appeal,  as  being  unsupported  by  the  evidence. 
Riepe  v.  Elting,  356. 

7.  Telegraph  Companies— Gross  Negligence- Findings— Review  of. 
A  judgment  based  on  findings  of  fact  that  a  telegraph  company  has  been 
guilty  of  gross  negligence  in  transmitting  a  message  is  not  subject  to 
reversal  on  appeal  if  there  is  sufficient  evidence  to  show  such  negli- 
gence prima  facie,  although  the  evidence  is  conflicting  and  there  may 
be  some  doubt  as  to  the  correctness  of  the  finding.  Redington  v.  Paci- 
fic Postal  Tel.  etc.  Co.,  132. 

8.  Evidence — Irrkgularity  in  Taking. — If  plaintiff  is  unable  to  attend 
court,  the  fact  that  his  evidence  is  taken  at  his  residence,  in  the  pres- 
ence of  the  judge,  jury,  and  counsel  for  the  respective  parties,  though 
irregular,  is  not  prejudicial  error.     StUton  v.  Snohomish,  847. 

9.  Criminal  Trials.  —The  Presumption  is  that  Error  of  the  Trial 
Court  injuriously  affected  the  accused,  and  his  conviction  after  such 
error  has  been  committed  will  be  reversed,  unless  this  presumption  is 
clearly  repelled  by  the  record.     Sullivan  v.  State,  22. 

10.  Judgments — Nonprejudicial  Error. — Entry  of  judgment  without  ex- 
press disposition  of  a  special  plea  filed  by  the  defendant  therein, 
though  technical  error,  if  not  prejudicial,  does  not  warrant  a  rever- 
sal.    Taylor  v.  Branliam,  249. 

11.  The  Reception  of  Irrelevant  Evidence  is  a  sufficient  ground  for 
reversal  if  it  might  have  prejudiced  the  excepting  party  on  the  issue 
involved.     State  v.  Plant,  821. 

12.  Instructions — Weight  of  Evidence — Singling  out  Testimony. — ^In- 
structions for  the  defendant  are  erroneous,  as  being  on  the  weight  of 
evidence,  if  they  single  out  a  part  of  the  testimony  and  inform  the  jury 
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that  it  alone  ia  not  enough  to  warrant  a  conviction.     Burt  r.  State, 
663. 

13.  Judgment  Allowing  Exemption  Excessive  by  Insignificant  Amount 
— No  Review. — A  judgment  holding  the  personal  earuiuga  of  an  artist 
for  painting  pictures  exempt  from  execution  will  not  be  disturbed  on 
appeal  because  the  amount  of  exemption  thereby  secured  to  the  debtor 
includes  a  nominal  sum  for  the  cost  of  materials.  MilUngUm  v.  Laurer, 
385. 

14.  Damages — Verdict,  when  mot  Excessive. — A  verdict  not  influenced 
by  improper  motives,  passion,  or  prejudice,  and  awarding  such  damages 
as  are  only  a  just  compensation  for  the  injuries  sustained,  cannot  be 
disturbed  on  appeal,  on  the  ground  that  it  is  excessive.  Sutton  v.  SnO' 
homiah,  847. 

15.  Judgment  on  Demurrer — Exception  to. — After  an  exception  is  taken 
to  a  ruling  on  a  demurrer,  no  exception  need  be  taken  to  the  judgment 
rendered  on  the  ruling  in  order  to  sustain  an  appeal  therefrom.  Haefer 
V.  MulUson,  451. 

IS.  Criminal  Practice — Evidence  of  Other  Crimes. — Where,  npon  a 
criminal  trial,  a  witness  testified  in  favor  of  the  accused,  and  evidence 
was  subsequently  offered  to  show  improper  relations  between  them,  an 
instruction  to  the  jury  that  they  should  remember  that  the  defendant 
was  not  being  tried  for  such  improper  relation,  but  that  the  testimony 
was  admitted  to  show  the  relation  between  them,  and  that  the  jury 
should  consider  it,  and  the  facts  disclosed  by  it,  as  it  has  bearing  upon 
the  question  being  tried,  is  erroneous,  because  it  leaves  the  jury  to 
determine  the  guilt  of  the  accused  upon  evidence  of  what  occurred  at 
another  time  and  place.     Poraih  v.  Slate,  954. 

17.  Reversal. — Maiter  in  an  Answer  not  Directly  Rksponsive  to 
THE  Complaint,  and  put  in  issue  by  the  replication,  but  not  proved, 
is  not  ground  for  the  reversal  of  a  decree  otherwise  proper.  Lenders  v. 
Thomas,  255. 

18.  Harmless  Errors. — If  the  result  reached  by  the  trial  is  correct, 
errors  in  giving  or  denying  declarations  of  law,  or  in  giving  or  denying 
instructions,  must  be  treated  as  harmless  on  appeal.  Fox  v.  Windes, 
648. 

19.  Instructions  —  Harmless  Error.  —  Error  in  giving  instructions,  if 
harmless,  is  not  ground  for  reversal.     Macfarland  v.  Heim,  629. 

20.  Instructions  not  Objected  to  in  the  court  below  will  not  be  con- 
sidered on  appeal.     Riepe  v.  EUing,  .356. 

21.  Jury  Trial  —  Instructions. — It  is  not  error  to  refuse  instructions 
which,  so  far  as  they  are  correct  and  applicable,  have  been  substan- 
tially embraced  in  the  charge  given.     Riepe  v.  Elting,  356. 

22.  Instructions— Distinction  between  Circumstantial  and  Positive 
Evidence. — It  is  misleading  and  erroneous  to  instruct,  on  behalf  of  the 
state,  that  the  law  makes  no  distinction  between  circumstantial  and 
positive  evidence  in  the  absence  of  any  caution  as  to  the  care  to  be  used 
in  applying  circumstantial  evidence.     Burt  v.  State,  563. 

23.  Instructions — Reasonable  Doubt. — It  is  error  to  instruct  the  jury  that 
while  they  must,  in  order  to  convict,  believe  the  accused  guilty  beyond 
a  reasonable  doubt,  this  requirement  is  met  if  they  "conscientiously" 
believe  him  to  be  guilty.     Burt  v.  State,  563. 

24.  Jury  Trial— Instructions,  How  to  be  Construed. — A  general  charge 
of  a  trial  court  is  to  be  construed  as  an  entirety  and  ia  connection  with 
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the  evidence.  It  shonld  be  read  and  considered  in  regard  to  tbe  con- 
nection between  its  several  sentences  and  propositions,  each  declaration 
being  shaded  and  interpreted  in  the  light  of  the  context.  If  any  part 
■o  construed,  limited,  or  expanded  asserts  the  law  correctly,  it  will  not 
furnish  ground  for  reversal,  however  faulty  the  clause  may  be,  if  its 
meaning  were  not  controlled  by  a  prior  or  subsequent  passage.  Mc' 
NeiU  V.  State,  17. 

t5.  Afpral  by  State  in  Crihinai.  Cases— GbnkraIi  Rule. — As  a  general 
rale,  the  state  has  no  right  of  appeal  from  a  judgment  in  favor  of  the 
defendant  in  a  criminal  case,  whether  rendered  upon  a  verdict  of  ac- 
quittal or  upon  the  determination  by  the  court  of  a  question  of  law, 
unless  expressly  authorized  by  statute.     State  v.  Lee,  202. 

16.  Pboper  Practice,  when  Taken  by  State.— The  proper  practice  on 
on  appeal  in  a  criminal  case,  taken  by  the  state,  with  the  permission 
of  the  presiding  judge,  as  authorized  by  statute,  is  to  ask  and  secure 
bis  permission,  and  a  formal  record  thereof  should  be  made  at  the  time 
of  the  judgment,  and  the  accused,  if  in  custody,  should  then  be  ad- 
mitted to  bail.     State  v.  Lee,  202. 

87.  Appeal  by  State  in  Criminal  Cases  undeb  Statute  Authorizing 
It. — Under  a  statute  allowing  an  appeal,  in  criminal  cases,  to  be  taken 
by  the  state,  with  the  permission  of  the  presiding  judge,  "upon  all  ques- 
tions of  law  arising  on  the  trial,"  an  appeal  by  the  state  in  the  nature 
of  a  motion  for  a  new  trial  may  be  taken  after  a  verdict  of  acquittal. 
State  V.  Lee,  202. 

S8.  Appeal  by  State — Validity  of  Statute  Authorizing. — A  statute 
authorizing  an  appeal  to  be  taken  by  the  state  in  criminal  cases  simply 
regulates  the  procedure  bj  which  the  final  determination  of  the  ques- 
tions involved  in  one  prosecution  may  be  had  in  accordance  with  law, 
is  in  full  accord  with  the  principle  that  no  man  shall  twice  be  put  in 
jeopardy  for  the  same  offense,  and  is  therefore  valid.  StaXe  r.  Lee^  202. 
.See  FoKMSB  Jeopardy;  Judgments,  9;  New  I&ial^  S^ 

APPORTIONMENT. 
See  Mechanic's  Lien,  1. 

ARGUMENT. 
See  Trial,  1-3. 

ASSIGNMENT. 

1.  Judgments. — It  a  Statutory  Mode  of  Assignment  is  Provided,  it  is 
cumulative,  in  the  absence  of  express  words  inhibiting  other  modes  of 
assignment.     Gardner  v.  Mobile  etc.  R.  R.  Co.,  84. 

1.  Judgments. — The  Assignment  of  a  Judgment  may  be  by  parol  or  in 
writing,  and  however  made  passes  an  equity  which  the  courts  wiU 
recognize.     Oardner  v.  Mobile  etc.  R.  R.  Co.,  84. 

t.  Exempt  Personal  Earnings — Rights  of  Assignee. — A  debtor  may 
lawfully  assign  his  personal  earnings  within  ninety  days  from  the  time 
the  services  were  rendered,  even  to  a  nonresident  of  the  state,  and  the 
debtor's  right  to  have  them  exempt  from  seizure  for  the  payment  of  his 
debts  passes  to  the  assignee.  Millington  v.  Laurer,  385. 
See  Attorney  and  Client;  Judgments,  13;  Landlord  and  Tenant,  2. 
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ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  When  Voluntary. — Whether  aa  assignment  for  the  benefit  of  credit- 

ors is  voluntary  or  involuntary  must  be  decided  from  a  consideration 
of  the  manner  in  which  the  transfer  is  made,  and  not  what  may  be  pre* 
scribed  by  statute  as  to  the  manner  in  which  the  property  is  to  be  dis- 
posed of  by  the  assignee  after  the  assignment.      Whitmaii  v.  Mast,  874. 

2.  Effect  of  Foreign — When  Voluntary. — An  assignment  made  by  a 

debtor  upon  his  own  motion,  for  the  benefit  of  his  creditors,  under  the 
statute  providing  that  an  insolvent  may  make  an  assignment  for  the 
equal  benefit  of  all  of  his  creditors,  is  voluntuy,  and  transfers  his  entire 
personal  property  wherever  situate.      Whiiman  v.  Mast,  874. 

S.  Foreign  Assignment.— Receivers  Appointed  in  One  Statk,  upon  the 
removal  of  an  assignee  appointed  therein  under  a  voluntary  assignment 
for  the  benefit  of  creditors  made  in  that  state,  may  maintain  an  action 
in  relation  to  personal  property  of  the  assigned  estate  situate  in  an* 
other  state,  which  the  assignee  could  have  there  maintained,  and  may. 
be  substituted  therefor  in  such  action.      Whiiman  v.  Mast,  874. 

4.  A  Judgment  against  a  Trustee  Binds  the  Cestui  Qua  Trustknt  in 
the  absence  of  fraud  or  bad  faith.  Therefore,  creditors  are  bound  by 
a  judgment  against  an  assignee  for  the  benefit  of  creditors.  Say  T« 
Eixon,  899. 

See  Appeal^  4. 

ATTACHMENT. 

1.  Garnishment,  what  Subject  to. — la  the  absence  of  fraud  on  the  part  of 

the  debtor,  or  of  fraudulent  collusion  between  him  and  the  garnishee, 
only  such  money  demands  can  be  subject  to  garnishment  as  the  defend- 
ant in  the  judgment  could  in  his  own  name  and  right  recover  in  an  ap« 
propriate  action.     AHcrosi  v.  Irvine,  92. 

2.  Corporations — Garnishment — Subscription  to  Stock  Paid  fob  iw 

Property. — Though  a  subscription  to  the  stock  of  a  corporation  is  paid 
for  in  property  of  much  less  value  than  the  amount  of  the  stock,  no 
action  at  law  can  be  sustained  by  the  corporation  to  recover  the  dif« 
erence.  Therefore  such  difference  cannot  be  subjected  to  garnishment 
by  a  judgment  creditor  of  the  corporation.     Nicrosi  v,  Irvine,  92. 

8.  Garnishment — Nonresidents. — Debts  due  a  resident  of  one  state  by 
a  resident  of  another  may  be  garnished  in  the  latter  state.  Wyeih 
Hardware  etc.  Co.  v.  Lang,  626. 

4.  Nonresidents. — Wherever  a  creditor  may  maintain  suit  to  recover  his 
debt,  it  may  be  there  attached  as  his  property.  Wyeth  Hardioare  etc 
Co.  V.  Lang,  626. 

ATTORNEY  AND  CLIENT. 
1.  JuDGMKNT — Assignment. — The  Authority  of  an  Attorney  at  Law  to 
Assign  a  Judgment  may  be  Inferred  from  the  silent  acquiescence 
of  his  client  extending  over  many  years.     Gardner  v.  Mobile  etc.  R.  R, 
Co.,  84. 

3.  Judgments— Assignment.  —  An  Attorney  at  Law  cannot  Assign  a 

Judgment  without  special  authority  from  his  client,  but  the  authority 
or  a  ratification  may  be  inferred  from  circumstances.  Gardner  v.  Mo* 
bile  etc  B.  R.  Co.,  84. 

See  Champerty;  Judgments,  12,  13. 
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BAILMENT. 

1.  Bailke. — The  Question  whether  a  Bailee  had  Exeroisbd  Ordihart 
oare  and  diligence  in  the  delivery  of  property  to  a  person  other  than  th« 
bailor  ia  a  question  for  the  jury.  Union  Stockyard  etc  Co.  v.  MaUory, 
341. 

&  Bailees  Delivering  Qoods  to  a  Wrong  Person,  though  innocently  and 
by  mistake,  are  ordinarily  answerable  for  a  conversion.  Union  Stock' 
yard  etc.  Co.  ▼.  MalUyry,  341. 

ti  Bailee  at  Stockyards. — In  the  matter  of  the  care  and  delivery  of  oattle, 
a  stockyards  company  is  only  required  to  act  with  reasonable  oare  and 
diligence,  and  in  accordance  with  the  usages  and  customs  of  the  Union 
Stock  Yards  where  the  business  was  transacted.  Utuon  Stockyard  etc 
Co.  r.  Mallory,  341. 

BANKS. 
See  Checks;  Evidenck,  3-7. 

BASTARDY. 

L  Conflict  or  Laws. — Legitimation  in  a  foreign  country  does  not  mak* 
lawful  heirs  in  other  countries  of  those  born  out  of  lawful  marriage,  if  the 
common  law  or  statute  of  Merton  prevails  in  the  latter  countries,  and 
for  the  purposes  of  descent  the  dififerent  states  of  the  United  State* 
are  foreign  countries  to  each  other.      Wiltiama  v.  Kimball,  238. 

8.  Children,  Legitimacy,  Presumption  of.— Every  child  born  of  a  married 
woman  is  presumed  to  be  legitimate.  This  presumption  cannot  be  re« 
butted  by  circumstances  which  only  create  doubt  or  suspicion,  but  may 
be  removed  by  proper  and  sufficient  evidence  showing  that  the  husband 
was  incompetent  or  entirely  absent,  so  as  to  have  no  intercourse  with 
the  mother  at  the  period  when  the  children  must  have  been  begotten, 
or  only  present  under  such  circumstances  as  afford  clear  and  satisfac- 
tory proof  that  there  was  no  sexual  intercourse.  ScanUm  v.  WaUhCt 
488. 

8.  Children,  Legitimacy,  Estoppel  of  Parent  to  Testify  to. — A  mother 
who,  in  divorce  proceedings,  and  also  in  proceedings  for  the  adoption 
of  her  children,  testifies  that  they  were  the  children  of  her  husband,  ii 
•stopped  in  a  subsequent  proceeding  from  testifying  that  they  were  the 
issue  of  meretricious  relations  between  herself  and  a  person  not  her 
husband,  and  whom,  after  being  divorced  from  her  husband,  she  mar- 
ries.     Scanlon  v.  Walshe,  488. 

4.  Children. — Acknowledgment  of  Child  Born  in  Wedlock  by  a  man 
not  then  the  husband  of  its  mother,  made  after  his  marriage  to  her, 
and  after  the  dissolution  of  the  marriage  existing  when  the  child  was 
begotten  and  born,  cannot  operate  to  make  such  child  his  heir  when  the 
husband  was  not  impotent,  and  had  opportunity  for  sexual  intercourse 
with  the  mother,  and  the  only  evidence  of  illegitimacy  was  the  testi- 
mony of  the  mother  and  the  acknowledgment  of  the  supposed  father. 
Scanlon  v.   Walshe,  488. 

6.  Children— Legitimacy. — Neither  the  Testimony  of  the  Husband  nob 
the  Wife,  nor  of  her  alleged  paramour,  will  be  received  to  show  that  a 
child  born  during  the  marriage  was  illegitimate  if  the  husband  was  not 
impotent  and  had  opportunity  for  sexual  intercourse  with  the  wife. 
Scanlon  v.   Walshe,  488. 

6.  Children,  Legitimacy,  When  may  not  be  Disproved. — Where  oppor- 
tunities for  sexual  intercourse  occur  between  husband  and  wife,  and 
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there  is  no  proof  of  his  impotency,  no  evidence  can  be  admitted  to  show 
that  another  may  have  been,  or  probably  was,  the  father  of  the  wife's 
children.     Seanlon  v.  WalsJie,  488. 

7.  Children,  Illeqitimacy,  Pboof  of. —  Though  the  mother  testifies  that 

children  begotten  and  born  to  her  in  wedlock  are  not  the  children  of 
her  then  husband,  where  it  appears  that  she  was  then  living  with  her 
husband,  who  had  opportunities  for  sexual  intercourse  with  her,  and 
who  is  not  shown  to  have  been  incompetent,  such  testimony  is  not  so 
satisfactory  and  conclusive  as  to  overcome  the  presumption  of  legiti« 
macy.     Seanlon  v.  Walahe,  488. 

8.  Children,  Illeqitimatb,  Acknowledgment  of. — Though  children  are 

born  to  a  married  woman  while  living  with  her  husband,  still,  if  they 
are  the  fruits  of  her  intercourse  with  another  man,  whom  she  subse- 
quently marries,  and  who  afterward  acknowledges  them,  they  are 
thereby,  by  virtue  of  the  statutes  of  Maryland,  legitimated  and  mad* 
capable  of  inheriting  his  property  as  if  born  to  him  in  lawful  wedlock. 
Seanlon  v.  WaUhe,  488. 

0.  Descent — Right  of  Bastard  to  Inherit  Land. — A  bastard,  made  capa- 

ble  by  statute  of  inheriting  or  of  transmitting  inheritance  on  the  part  of 
hia  mother  as  if  lawfully  begotten  of  such  mother,  is  not  thereby  ren- 
dered capable  of  taking  by  inheritance  from  collateral  kindred  upon  his 
mother's  side.     Williams  v.  Kimball,  238. 

BAWDY-HOUSES. 
See  Disorderly  Houses. 

BEQUEST. 
See  Devise,  2. 

BILL  OF  RIGHTS. 
See  Constitutional  Law,  2,  3;  Statdtbs,  4 

BILLS  OF  EXCEPTIONS. 
See  Appeal,  2,  3. 

BILLS  OP  PARTICULARS. 
See  Disorderly  Houses,  2. 

BOARDS  OF  HEALTH. 

1,  Health  Laws.— The  power  of  the  legislature  to  prevent  the  introduction 

and  spread  of  infectious  or  contagious  diseases  cannot  be  questioned. 
All  property  in  the  state  is  held  subject  to  the  reasonable  supervision 
of  legislative  authority,  to  the  extent  necessary  to  the  reasonable  pres- 
ervation of  the  public  health.  Slate  v.  Sfeyer,  832. 
f.  Health  Laws— Right  to  Quarantine  Persons. — Under  a  statute  au- 
thorizing the  board  of  health  to  require  the  isolation  of  all  persons  and 
things  infected  or  exposed  to  smallpox,  no  isolation  can  be  required, 
unless  there  has  been  an  infection  or  an  actual  exposure  to  the  disease, 
and  an  order  of  such  board  that  whenever  any  person  shall  refuse  to  b« 
vaccinated,  he  shall  be  immediately  quarantined,  and  continued  in  quar- 
antine until  he  consents  to  such  vaccination,  cannot  justify  the  quar- 
antining of  persons  on   the  ground  that  they   lived  or  were  doing 
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bnsmesB  in  a  part  of  the  city  in  which  this  disease  existed,  and  that 
such  business  was  of  a  character  likely  to  expose  them  to  it,  if,  in  fact, 
such  exposure  is  not  shown  to  have  taken  place.  Matter  qf  Smith,  769. 
9.  Eealth  Laws — Vaocination — Power  to  Compel. — Under  a  statute  giv- 
ing the  board  of  health  of  a  municipality  power  to  guard  against  the 
introduction  of  infectious  or  contagious  diseases,  by  the  exercise  of 
proper  medical  inspection  and  control  over  all  persons  and  things  ar- 
riving from  infected  places,  and  liable  from  any  cause  to  communicate 
contagion,  and  to  require  the  isolation  of  all  persons  infected  with,  or 
exposed  to,  such  disease,  sucli  board  has  no  power  toilcclate  that  when- 
ever  any  person  shall  refuse  to  be  vaccinated  he  shall  be  immediately 
quarantined,  and  continued  in  quarantine  until  he  consents  to  such  rao* 
oination.     Matter  of  Smith,  769. 

4.  Health  Laws  Void  When  Unreasonable. — Though  a  state  board  o( 

health  is,  by  statute,  vested  with  authority  to  promulgate  and  enforce 
such  regulations  for  the  better  preservation  of  the  public  health  as  it  shall 
judge  necessary,  a  regulation  imposed  by  it  that  no  pigpens  shall  be 
built  or  maintained  within  one  hundred  feet  of  any  well  or  spring  of 
water  used  for  drinking  purposes,  nor  within  one  hundred  feet  of  ajxj 
street  or  inhabited  house,  is  unreasonable,  and,  therefore,  void.  It 
reaches  beyond  the  scope  of  necessary  protection  and  prevention  into 
the  domain  of  restraint  of  lawful  business  and  use  of  property.  Stater. 
Speyer.  832. 
f.  Health  Laws — Judicial  Control  Over. — While  the  necessity  and  pro- 
priety of  particular  regulations  are  primarily  of  legislative  determina- 
tion, their  character,  whether  reasonable,  impartial,  and  consistent 
with  state  policy,  is  a  question  for  the  court.     State  v.  Speyer,  832, 

BOARDS  OF  TRADE. 

1.   JCHISDIOTION   or  A  COMMITTEE  OF  A  BOARD  OF  TrADE  IS   SPECIAL  AND 

Limited,  and  it  is  bound  to  proceed  in  conformity  to  the  rules  under 
which  it  was  selected.  If  it  fails  to  conduct  the  investigation  in  ao« 
cordance  with  the  charter  and  by-laws  of  the  board,  its  judgment  is 
not  binding.     Ryan  v.  Gudahy,  305. 

5.  Estoppel  to  Deny  Jurisdiction  of  Board  of  Trade. — One  who,  inba 

coming  a  member  of  a  board  of  trade,  agrees  to  abide  by  its  rules  and 
regulations,  and  who  voluntarily  submits  to  the  trial  of  a  matter  re- 
ferred to  a  committee  without  in  any  manner  calling  into  question 
the  jurisdiction  of  the  committee,  is  estopped  from  denying  its  juris- 
diction over  the  person  aud  subject  matter.     Ryan  v.  Cudahy,  305. 

5.  Refusal  of  Committee  to    Hear   Evidence. — Where  the  rule  of  a 

board  of  trade  requires  its  committee  to  hear  such  evidence  under  oath 
as  either  party  may  wish  to  submit  touching  their  claims  or  dispute, 
»  refusal  of  such  committee  to  hear  such  evidence  renders  its  action 
invalid.  Ryan  v.  Cudahy,  305. 
4.  JuRiSDiarioN  of  Courts  to  Supervise.  —  Where  property  rights  arc 
involved,  courts  have  power  to  so  far  supervise  the  action  of  a  board 
of  trade  as  to  determine  whether  it  has  proceeded  according  to  the  rules 
and  regulations  provided  for  its  action,  and  if  it  has  failed  in  a  sub- 
stantial manner,  courts  may  correct  abuses  which  may  result  from  its 
unwarranted  proceedings.     Ryan  v.  Cudahy,  305. 

6.  Jurisdiction  of  Courts  over. — A  court  of  equity  has  jurisdiction  to 

interfere  with  the  action  of  a  board  of  trade  or  one  of  its  committee* 
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ftppointed  to  settle  a  controversy  submitted  to  it  under  the  rules  and 
regulations  of  the  board  when  such  board  or  committee  has  refused  to 
receive  evidence  offered  by  one  of  the  parties  relevant  to  the  issue  sub- 
mitted for  decision.  Ryan  v.  Cudahy,  305. 
t.  Waiver. — The  fact  that  the  seller  had  put  up  margins  when  demanded 
does  not  deprive  him  of  the  right,  when  the  title  to  the  margins  is  put 
in  issue,  of  proving,  if  he  can,  that  the  market  value  of  the  article  sold 
was  no  higher  on  the  day  of  delivery  than  when  it  was  sold.  Ryan  v. 
Cudahy,  305. 

7,  £vxD£NCK  or  THE  Fkice  OF  ARTICLES.  — In  a  controversy  between  a 

person  who  has  contracted  to  sell,  and  one  who  has  agreed  to  buy, 
marketable  articles  at  a  designated  day  respecting  the  price  which 
ought  to  be  charged  to  the  former  for  such  articles  that  he  is  un- 
able to  deliver  at  the  time  indicated,  the  committee  of  the  board  of 
trade  to  whom  the  decision  of  the  matter  is  committed  should  not  con* 
fine  the  parties  to  the  evidence  of  the  difference  between  the  contract 
price  and  a  figure  established  by  a  committee  of  the  board  of  trade  on 
the  day  of  delivery,  regardless  of  the  fact  whether  such  figure  is  real, 
fictitious,  or  manipulated  by  collusion.  Especially  is  this  true  when 
the  rule  of  the  board  declares  that  iu  determining  the  value  of  th« 
property  its  value  in  other  markets,  or  for  manufacturing  or  consump- 
tive purposes  in  this  market,  together  with  such  other  facts  as  may 
justly  enter  into  the  determination  of  its  value,  shall  be  considered, 
irrespective  of  any  fictitious  price  which  it  may  at  the  tim*  be  selling 
for  in  this  market.     Ryan  v.  Cudahy,  305. 

BOOKS. 
See  Evidence,  12. 

BURDEN  OF  PROOF. 
See  Oabriers,  2;  Process,  2;  Usdbt,  Si 

CARRIERS. 

1.  LlABiLlTT  OF. — In  an  unconditional  common-law  contract  of  carriage 
the  carrier  insures  the  safe  carriage  of  the  goods  to  the  consignee  and 
assumes  liability  for  their  loss  or  injury  resulting  from  any  cause, 
excepting  only  the  act  of  God  or  of  the  public  enemy,  and  the  act  or 
fault  of  the  shipper  of  the  goods.  If  they  are  not  delivered,  or  are  deliv- 
ered in  a  damaged  condition,  the  carrier  cannot  relieve  himself  from  lia- 
bility by  proof  of  the  highest  possible  care  on  his  part.  McCarthy  r, 
Louisville  etc.  R.  R,  Co.,  29. 

S.  Burden  of  Proof. — If  a  carrier  seeks  to  escape  liability  for  the  lose 
or  injury  of  goods  on  the  ground  that  such  loss  or  injury  occurred 
through  the  fault  of  the  shipper,  such  carrier  must  assume  the  bur- 
den of  proof  by  establishing  that  the  loss  or  injury  was  not  due  to  any 
contributing  fault  of  his  own.    McCarthy  v.  Louisville  etc.  R.  R,  Co.,  29. 

8.  Carrier's  Liability. — Though  the  Mode  in   which  the  Goods  ari 

Packed  or  put  into  the  cars  for  shipment  by  their  owner  may  be  im- 
proper or  negligent,  yet  this  will  not  relieve  the  carrier  from  liability 
for  their  loss  or  injury,  unless  it  was  the  sole  cause  thereof,  unaided  by 
the  act  or  negligence  of  the  carrier.  McCarthy  v.  Louisville  etc  R.  R, 
Co.,  29. 
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4.    CaRRIKR'S  LlABILlTT,  WHEN   AkFECTED   BY  THE   FaTJLT  OF  THE   ShIPPRB 

OF  Goods. — The  contributory  negligence  of  the  shipper  of  the  goodi 
oannot  be  pleaded  to  relieve  a  negligent  carrier  from  liability.  The 
carrier  ia  liable  for  any  injury  done  tiirough  the  concurrent  and  contribu- 
tory negligence  of  himself  and  the  shipper.  McCarthy  v.  Louisville  etc 
R.  R.  Co.,  29. 
8.  Improper  Loading  of  Goods.  —  If  goods  are  transported  in  closed 
cars,  80  that  when  received  from  one  carrier  by  another  the  latter 
cannot,  without  opening  the  doors,  see  the  condition  of  their  con« 
tents,  it  is  under  no  duty  to  open  such  doors,  and  is  not  answerable  for 
a  loss  or  injury  to  the  goods  resulting  solely  from  their  condition,  and 
not  from  any  fault  of  the  carrier.  McCarthy  v.  Louisville  etc  R.  R.Co., 
29. 

See  Railroads,  18-22;  Telegraph  Companies,  1. 

CAVEAT  EMPTOR 
See  Guardian  and  Ward. 

CHAMPERTY. 
L  Champerty  is  an  agreement  between  the  owner  of  a  claim  and  a  volun- 
teer, that  the  latter  may  take  the  claim  and  collect  it  at  his  own  ex- 
pense, dividing  the  proceeds  with  the  owner.  It  is  not  essential  that 
the  agreement  should  specially  refer  to,  or  provide  for,  the  bringing 
of  a  suit.  Hamilton  v.  Oray,  811. 
ti  The  Common  Law  of  Champerty  is  in  force  in  Vermont,  and,  there- 
fore,  a  champertous  agreement  is  void  in  that  state.  Hamilton  v.  Oray, 
811. 

CHARACTER. 
See  Evidence,  13;  Rape,  3. 

CHATTEL  MORTGAGES. 
A  MoRTOAOB  OF  CHATTELS  DESCRIBING  THEM  as  two  two-year-old  heifen 
and  three  one-year-old  heifers  is  void  for  indefiniteness  where  it  does 
not  appear  that  the  mortgagor  did  not  own  other  heifen  of  the  sam« 
age.     Huae  t.  Estabrooka,  810. 

CHECKS. 

1«  The  Blank  Indorsement  of  a  check  which  is  in  form  a  negotiable  in< 
atrnment,  and  delivery  thereof,  transfer  the  title  to  the  indorsee,  and  the 
presumption,  in  the  absence  of  a  showing  to  the  contrary,  is  that  the 
transfer  was  for  a  valuable  consideration.     Shaw  v.  Jacobs,  411. 

I.  Blank  Indorsement  and  Credit  for  at  Bank,  Effect  of — Custom 
OF  BANKa — If  a  check  upon  a  bank,  payable  to  a  payee  named  or 
bearer,  is  indorsed  in  blank  by  the  payee,  who  delivers  it  to  a  bank 
with  which  he  does  business,  and  the  bank  gives  him  credit  for  it,  the 
title  to  the  check  passes  to  the  bank,  and  its  ownership  thereof  oannot 
be  negatived  by  proof  of  any  custom  of  banks  to  treat  sach  credit 
merely  as  a  receipt.    Shaw  v.  Jacobs,  411. 

CHILDREN. 
See  Bastardy,  6. 
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CIRCUMSTANTIAL  EVIDENCE. 
B«c  Appxal,  22;  Evidence,  15;  Trial,  6,  7,  9l 

CLAIMS. 
Bee  McNiciPAL  Corporations,  12. 

COLLATERAL  ATTACK, 
See  Judgments,  9. 

COLOR  OF  TITLEL 
See  Adverse  Fossessios. 

COMMON  LAW. 
See  Chahfertt,  2;  Watsrs,  UL 

CONDITIONS. 
See  Deeds,  8-10;  Devisb,  9L 

CONFESSIONS. 
See  Evidence,  13-16. 

CONFLICT  OF  LAWS. 
A  PsHAL  Law  of  one  state  will  not  support  a  civil  action  In  another. 

Adams  v.  FUchhurg  R.  R.  Co.,  800. 
See  AasiQNiUNT  for  the  Benefit  of  Creditors,  2,  3;  Attaohkxmt,  I^ 
4;  Bastardt;  Descent,  2;  UsCRT,  3,  4. 

CONSIDERATION. 
See  CoNTBACTS,  I,  2;  Gifts;  Guaranty,  2;  Salss,  6,  0, 

CONSPIRACY. 

L  LlABiLiTT  OF  Members. — Every  one  who  enters  into  a  conspiracy  ia 
deemed  a  party  to  every  act  connected  therewith  done  by  the  other« 
before  that  time,  and  a  party  to  every  act  afterward  done  by  any  of 
the  others  in  furtherance  of  such  common  design.  Jenkiia  ▼.  State, 
267. 

t.  Evidence. — Every  Act  and  Declaration  of  each  member  of  a  con- 
spiracy, in  pursuance  of  the  original  concerted  plan,  and  with  reference 
to  the  common  object,  is,  in  contemplation  of  law,  the  act  and  dec- 
laration of  them  all,  and  is  original  evidence  against  each  of  them 
without  reference  to  the  time  that  any  one  of  them  entered  into  the 
conspiracy.     Jenkins  v.  Slate,  267. 

I.  Evidence. — Proof  of  overt  acts  or  declarations  by  one  in  pursuance  of  a 
common  purpose  or  design  by  several  to  commit  a  crime  may  be  given 
in  evidence  against  all  of  the  conspirators.  If  such  acts  or  declara- 
tions occur  at  a  subsequent  time  after  the  accomplishment  or  abandon- 
ment of  the  crime,  and  are  merely  narrative  of  past  occurrences,  they 
are  not  admissible  against  any  but  the  party  making  or  uttering  them. 
Jenkijii  V.  State,  267. 
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CONSTTTUTIONAL  LAW. 
1.  Stats  and  Fbdkrai..— The  constitution  of  the  United  States  ta  in  reality 
a  part  of  the  constitution  of  every  state,  and  must  be  so  regarded  ia 
determining  the  validity  of  any  legislative  act.     State  v.  Gonlon,  227. 

5.  Thb  Riouts  Fbotkotso  by  the  bill  of  rights  are  those  that  inhere  in 

"the  great  and  essential  principles  of  liberty  and  free  government," 
recognized  in  the  course  of  events  that  resulted  in  our  independence, 
and  established  by  the  adoption  of  our  constitution.  State  v.  Conlon, 
227. 

t.  Bqualitt  IB  A  Pkotected  Right. — ^Equality  under  the  law  in  the  rights 
to  "life,  liberty,  and  the  pursuit  of  happiness," is  one  of  the  rights  pro- 
tected by  constitutional  guaranty,  and  "no  man  or  set  of  men' are  en* 
titled  to  exclusive  public  emoluments  or  privileges  from  the  community." 
State  V.  Conlon,  227. 

8«e  Mabbiaqb  and  Divorce;  Municipal  Corporations,  19-25;  STATuna, 
6,  6;  TsLEaRAPH  Companibs. 

CONTRACTS. 

1.  Consideration'. — A  subsequent  agreement  not  forming  any  part  of  an 

original  contract,  nor  supported  by  the  original  consideration  thereof, 
nor  by  any  new  consideration,  is  void.     Macfarland  v.  Heim,  629. 

2.  Consideration. — While  a  Pre-existing  Debt  is  a  valuable  considera- 

tion for  the  transfer  of  negotiable  instruments,  it  should  not  be  so  held 

as  to  other  personal  property.     Reed  v.  Brown,  406. 
B.  Illegal. — When  the  Plaintiff  cannot  Establish  his  cause  of  action 

without  relying  upon  an  illegal  contract,  he  cannot  recover.     Bishop  r, 

American  Preservers'  Co.,  317. 
4.  Ratification. — Void  Acts  are  incapable  of  ratification.     Macfarland  v. 

Heim,  629. 

6.  Trusts — Right  of  Person  to  Attack  His  own  Transfer  because  Madb 

TO. — Where  a  corporation  sues  to  recover  possession  of  property,  the 
defendant  may  resist  on  the  ground  that  the  property  being  his  was 
transferred  to  the  plaintiff  in  pursuance  of  an  illegal  scheme  to  form  a 
combination  in  restraint  of  trade.  In  such  case,  the  vendor  being  left 
in  possession,  the  court  will  not  aid  the  vendee  to  recover  it  for  the 
reason  that  the  recovery  must  aid  in  the  enforcement  of  an  unlawful 
scheme.  Bishop  v.  American  Preservers'  Co.,  317. 
Bee  MoNoroLiBs;  Municipal  Corporations,  18,  26;  Sales;  Sunday,  2| 
Vendor  and  Purchaser. 

CONTRIBUTION. 
See  Guaranty,  8. 

CONVERSION 
See  Bailment,  2;  Trover. 

CORPORATIONS. 
1.  Eyidbnob.— Resolutions  of  a  corporation  passed  at  an  irregular  and 
unlawful  special  meeting  of  its  directors  are  not  admissible  in  evidence 
against  the  corporation  in  support  of  notes  which  they  attempt  to  aa« 
thorize.     Panly  ▼.  Pauly,  98. 
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I.  Special  MKicriNa— Ratitication  or  Unauthorizbd  Acts.— If  corpo- 
ration notes  executed  by  its  secretary  without  authority  are  ratified  at 
a  special  meeting  of  the  board  of  directors  of  which  they  are  not  all  no- 
tified, the  ratification  is  not  made  at  a  meeting  duly  assembled,  and 
does  not  bind  the  corporation  as  a  corporate  act.     Pauly  v.  Pauly,  98. 

Ik  Implied  Pkomisb  to  Repay  Monet  Received. — If  money  is  obtained 
by,  and  disbursed  through,  the  proper  financial  oflScer  of  a  corporation 
through  the  agency  of  another  corporation,  and  is  applied  to  a  proper 
use,  there  arises  an  implied  promise  from  the  corporation  so  receiving 
and  using  such  money  to  repay  it  to  the  other  corporation.  Pauly  v. 
Pauly,  98. 

4>  Recovert  op  Monet  Advanced  to. — If  a  bank  furnishes  money  to  a 
corporation,  whether  as  loans  upon  unauthorized  notes  or  upon  ac- 
count or  for  legitimate  business,  or  in  discharge  of  its  legal  liability, 
Buch  money,  so  far  as  it  is  in  fact  applied  to  the  benefit  of  the 
corporation,  may  be  recovered  to  the  extent  to  which  it  has  not  been 
repaid.     Pauly  v.  Pauly,  98. 

1,    CORPOBATIONS  MUST  ACCOUNT  POB  BeNEPTTS  RECEIVED  UNDER  IJlTRA 

Vibes  Contbacts,  with  interest  on  the  amount  found  due.  Pauly  v. 
Pauly,  98. 
f.  Liabilities  op  Stockholders  as  between  Themselves. — A  creditor 
stockholder  in  a  corporation  may  maintain  an  action  against  other 
stockholders  in  the  same  corporation  for  their  pro  rata  share  of  its 
debt,  under  a  statute  imposing  liability  on  stockholders  for  their  re- 
spective proportions  of  the  debts  of  the  corporation.  Brown  v.  Merrill, 
145. 

7.  Several  Liabilitt  op  Stockholders. — If  every  stockholder  in  a  cor- 
poration has  a  several  liability  for  its  debts,  proportionate  to  the 
amount  of  his  stock,  he  is  freed  of  all  liability  by  paying  his  portion  of 
the  corporate  debts,  and  has  no  cause  of  action  against  any  other 
stockholder  for  the  money  so  paid.     Brown  v.  Merrill,  145. 

8.  Dividends,  to  Whom  Belong. — If  a  testator  by  his  will  gives  to  his 
wife  for  her  sole  enjoyment  and  benefit  during  her  life,  without  re- 
straint, deduction,  or  interference  in  any  manner,  one-half  of  all  the 
income  of  his  property  of  every  kind,  and  to  his  legal  heirs  the  re- 
mainder of  such  income  during  the  life  of  bis  wife,  after  payment  of 
taxes,  etc.,  and  to  his  legal  heirs  the  reversion  and  ownership  of  his 
estate  at  her  death,  and  such  testator  has  stock  in  corporations,  the 
only  income  of  which  is  from  the  sale  of  lands  received  by  such  corpo- 
rations in  payment  of  work  upon  railways  constructed  by  them,  divi- 
dends paid  by  the  corporations  out  of  the  proceeds  of  such  sale  should 
be  treated  as  income  between  the  wife  and  the  heir,  and  she  is  there- 
fore entitled  to  one-half  thereof.     Matter  of  James,  11^ 

9.  Kotes  Executed  bt  Secretary — Evidence. — Notes  executed  in  the 
name  of  a  corporation  by  its  secretary,  to  whom  no  general  or  special 
authority  to  so  execute  them  has  been  delegated,  do  not  bind  the  cor- 
poration.    Pauly  V.  Pauly,  98. 

10.  Agent,  Misfeasance  for  which  Answerable. — An  agent  of  a  corpo- 
ration charged  with  the  duty  of  providing  safe  machines  with  which  its 
employees  were  required  to  work,  and  who,  knowing  a  machine  to  be 
defective  and  dangerous,  put  an  employee  to  work  therewith,  is  guilty 
of  misfeasance,  for  which  he  is  answerable  to  such  employee,  if  injured 
thereby.     Qreenherg  v.   Whitcomb  Lumber  Co.,  911. 
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11.  Evidence — Double  Aqknct. — Acts  and  admissions  of  corporation  of- 
ficers are  admissible  in  evidence  against  it,  in  relation  to  matters  in« 
trusted  to  them,  although  they  are  also  officers  in  another  corporation 
in  whose  interest  the  evidence  is  offered.     Pauly  v.  Pauly,  98. 

12.  Contracts  between. — Although  some  Directors  in  One  Corpora- 
tion ARE  ALSO  Directors  in  anotlier  corporation,  this  does  not  prevent 
the  corporations  from  contracting  with  each  other.  If  in  so  con. 
tracting  there  is  no  abuse  of  trust  relations,  it  is  no  bar  to  a  recovery 
by  one  of  the  corporations  for  money  advanced  to  and  used  by  th« 
other.     Pauly  v.  Pauly,  98. 

13.  Foreign  —  Right  to  do  Business  within  State. — A  corporation  can 
have  no  legal  existence  out  of  the  boundaries  of  the  sovereignty  by 
which  it  is  created.  It  exists  only  in  contemplation  of  law  and  by 
force  of  the  law.  Where  that  law  ceases  to  operate  the  corporation 
can  have  no  existence.  It  must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  sovereignty  and  do  business  therein  as  a 
corporation  without  reincorporation  under  its  laws.  Taylor  v.  BrcM- 
ham,  249. 

14.  Foreign — Doing  Business  within  Another  Stats — Liabilitibs  aa 
Partners. — If  a  number  of  individuals  assume  to  act  in  a  corporate 
capacity  in  a  state  where  they  have  not  been  clothed  with  corporate 
authority,  they  cannot  there  be  recognized  as  a  legally  constituted  cor> 
poration,  though  they  may  have  been  duly  incorporated  in  another  state, 
and  such  persons  are  to  be  treated  as,  and  held  to  the  responsibility  of, 
partners,  both  in  courts  of  law  and  equity  in  the  state  where  they  as* 
snme  corporate  capacity  without  reincorporation.  Taylor  v.  Branham^ 
249. 

See  Attachment,  2;  Evidence,  3-8;  Execution,  7,  8;  Limitations  o» 
Actions.  1;  Partnership,  2;  Receivbss,  1. 

COTENANCY. 

1.  A  Cotenant  is  Entitled  to  be  Reimbursed  lor  moneys  expended  in 

payment  of  taxes  and  extinguishing  liens  upon  the  common  property, 
when  called  upon  for  an  accounting  by  his  fellow-tenant.  Stewart  r. 
Stewart,  949. 

2.  A  Tenant  in  Common  Sued  in  Ejectment  may  be  allowed  to  set  off  the 

value  of  necessary  repairs  and  permanent  improvements  as  against  the 
claim  of  his  fellow-tenant  for  rente  and  profits.  Stewart  r.  Stewart, 
949. 

COUNTERCLAIM. 

See  Setoff. 

COURTS. 

See  Stipulations. 

CRIMINAL  LAW. 

See  Appeal,  9,  16,  25-28;  Conflict  of  Laws;  Disorderlt  Hoirsn;  Bh« 

bezzlembnt;  Evidence,  13-16;  Homicide;  Rape;  Ssductiom. 

CROPS. 
1.  Right  of  Tenant  to. — If  a  tenancy  is  so  uncertain  that  the  tenant  can- 
not know  that  his  estate  is  to  terminate  before  a  crop  planted  by  him 
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can  ripen,  be  is  entitled  to  re-enter  and  harvest  the  crop  when  it  ma< 
tares.  Monday  v.  O'Neil,  760. 
IL  RiOHT  OF  Tenant  to  Crop  on  Mortgaged  Premises. — A  crop  planted 
by  a  tenant  for  years  after  the  rendition  of  a  decree,  to  which  he  is 
•  party,  foreclosing  a  mortgage  on  the  land,  belongs  to  the  tenan*- 
and  not  to  the  purchaser,  provided  the  former  is  permitted  to  retain 
possession  until  after  the  crop  matures,  although  the  foreclosure  sale 
has  been  conGrmed  in  the  meantime,  and  notice  given  by  the  purchaser 
to  the  tenant  that  he  is  expected  to  pay  rent  to  him  in  money  or  in 
kind.    Monday  t.  O'Neil,  760. 

See  Execution,  12. 

CROSS-EXAMINATION. 
See  Witnesses,  5. 

CUSTOM. 

1.  UsAOK — Contracts  Made  under. — If  a  known  usage  or  custom  of  trade 
or  business  exists,  persons  carrying  on  that  trade  or  business  are  held 
to  have  contracted  in  reference  thereto,  unless  the  contrary  appears, 
and  such  custom  or  nsage  forms  part  of  the  contract.  Union  Ins.  Co.  v. 
American  etc.  Ins.  Co.,  140. 

S.  Aqbnt — Usage  as  Affecting  Powers. — The  usages  of  a  particular  trade 
or  business  are  properly  admissible  for  the  purpose  of  interpreting  the 
powers  given  to  an  agent.     Union  Stockyard  etc.  Co.  v.  Mallory,  341. 
See  Agency,  3;  Bailment,  3;  Checks,  2. 

DAMAGES. 

Sm  AonoKs;  Affbal,  14;  Eminent  Domain,  2-5;  Railboads,  1-4;  Salm^ 

11;  Waters,  20. 

DAMS. 
See  Waters,  5,  26. 

DEBRIS. 
See  Waters,  21. 

DEBTOR  AND  CREDITOR. 
See  GuARANTT;  Partnership,  9-15;  Subroqatiov,  t. 

DEBTS. 
See  Devise. 

DECLARATIONS. 
See  Conspiract. 

DEEDS. 

1.  Presumption. — One  who  has  sold  land  is  presumed  to  have  made  a  deed 

to  the  purchaser.     Fox  v.  Windes,  648. 

2.  Escrow,  Delivert  of  Deed  to  Agent  of  Grantee. — The  mere  delivery 

of  the  manual  possession  of  a  deed  is  not  necessarily  a  delivery  of  the 
deed.  la  cases  where  the  acceptance  of  an  agency  from  both  involve* 
no  violation  of  duty  to  either,  it  is  competent  for  the  releasor  to  make 


992  Index 

the  agent  of  the  releasee  his  own  agent  for  the  purpose  of  holding  th* 
deed  as  an  escrow  and  returning  it  to  him,  the  releasor,  in  case  of  non« 
performance  of  a  stipulated  condition.  There  is  no  such  personal  iden« 
tity  between  the  grantee  and  his  agent  as  to  exclude  the  latter  from 
becoming  the  depositary  of  the  escrow.     Ashford  v.  PrewiU,  37. 

t.  A  Deed  Delivered  in  Escrow  becomes  Operative  only  from  th> 
Performakcb  of  the  condition  and  the  actual  delivery  to  the  grantor. 
Aahford  v.  PrewiU,  87. 

i.  Delivery  to  Third  Person.  —  If  a  grantor,  together  with  his  wife» 
executes  a  deed  to  his  son,  and  the  grantor  delivers  the  deed  in  an 
envelope  to  a  cashier  of  a  bank  stating  to  him  that  the  contents  of  the 
envelope  are  for  his  son  if  anything  happens  to  him,  such  delivery  is  a 
conveyance  in  prsesenti  to  the  son,  and  takes  effect  upon  the  death  of 
the  grantor  by  relation  from  the  delivery  to  the  cashier  of  the  bank. 
Trash  v.  Traak,  446. 

f.  Delivery  of  Deed  to  a  Stranqer,  to  be  delivered  to  the  grantee  at 
the  direction  of  the  grantor,  or  with  a  reservation  of  a  right  in  him  to 
eountermand  it,  does  not  pass  the  title,  nor  raise  a  presumption  that 
the  delivery  is  made  with  that  intention.  To  pass  the  title,  the  facta 
and  circumstances  attending  the  transaction  must  be  such  as  to  show 
that  the  grantor  intended  that  the  deeds  should  be  delivered  by  the 
custodian  to  the  grantee.     Trash  v.  Trash,  446. 

6.  Deeds  mat  be  Delivered  to  a  Third  Person  for  the  grantee,  and,  if 
subsequently  assented  to  by  the  latter,  the  delivery  is  as  effective  to 
pass  the  title  as  if  made  directly  to  him.     Trash  v.  Trash,  446. 

7.  Election.  — O^e  who  Accepts  Benefits  under  an  instrument  must 
adopt  the  whole  of  it,  conforming  with  all  its  provisions  and  renouncing 
all  rights  inconsistent  therewith.     Fox  v.   Windes,  648. 

8.  Conditions  Subsequent  are  not  Favored  in  Law,  because  aa.  the 
breach  thereof  there  is  a  forfeiture,  and  the  law  is  adverse  to  forfeit* 
ures.     Kilpatrich  v.  Mayor,  509. 

9.  A  Condition  Subsequent  will  not  bb  Raised  in  a  Deed  by  Impli* 
cation  from  a  mere  declaration  therein  that  the  grant  is  made  for  a 
special  and  particular  purpose.     Kilpatrich  v.  Mayor,  509. 

10.  Condition  Subsequent,  What  IS  not. — A  deed  of  land  to  a  municiptd* 
ity  which  in  the  habendum  adds  the  words,  "  as  and  for  a  street  to  be 
kept  as  a  public  highway,"  does  not  create  a  condition  subsequent,  and 
the  property  does  not  revert  to  the  grantor  because  of  the  failure  to 
use  it  as  a  street.     Kilpatrich  v.  Mayor,  509. 

11.  CoRRECi'ORY — Adverse  Possession. —  After  the  acceptance  by  gran< 
tees  of  a  deed  of  correction  from  their  grantor  in  lieu  of  a  prior  deed 
from  him,  misdescribiug  the  land  intended  to  be  conveyed,  the  gran- 
tor's possession  of  the  land  first  conveyed  to  such  grantees  is  adverse 
to  them.     Fox  v.   Windes,  648. 

12.  CoRRECTORY — Eleci'ION. — The  acceptance  by  grantees  of  a  deed  of 
correction  from  their  grantor  in  lieu  of  a  prior  deed  executed  by  him, 
misdescribing  the  land  intended  to  be  conveyed,  constitutes  an  election 
by  the  grantees  to  take  the  land  conveyed  by  the  deed  of  correction 
and  a  relinquishment  of  title  to  the  land  conveyed  by  the  prior  deed. 
Fox  V.  Windes,  648. 

13.  Deeds  of  Correction— Election — Adverse  Possession. —If  grantees 
accept  a  deed  of  correction  from  their  grantor,  conveying  different 
land  from  that  conveyed  to  them  by  a  prior  deed,  misdescribing  the 
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land  intended  to  be  conveyed,  and  sell  the  land  conveyed  to  them  by 
the  deed  of  correction,  the  fact  that  the  original  grantor  does  not  remit 
to  them  all  of  the  purchase  money  received  by  him  from  their  grantee 
does  not  affect  their  election  to  take  the  land  conveyed  to  them  by  the 
deed  of  correction,  nor  does  it  affect  the  original  grantor's  adverse  poi- 
lession  of  the  land  described  in  the  prior  deed  containing  the  misde« 
■oription.     Fox  v.   Windes,  648. 

See  EsTOFFSL,  I;  Judghknts,  ^ 

DEFINITIONS. 

••Between."     Weir  v.  Thomcu,  HI. 

Thi  Wobds  "  Collect  "  and  "  For  Collection,"  aa  applied  t«  an  indebt- 
edness,  mean  that  which  may  lawfully  be  done  by  the  holder  of  the 
obligation  to  secure  its  payment  or  liquidation  after  iti  maturity.  Shea* 
andoah  Nat.  Bank  v.  Marsh,  381. 

Color  of  title.     Stewart  v.  Stewart,  949. 

Conversion.     Union  Stockyard  Co.  v.  Mcdlory,  341. 

Guaranty.     Hooper  v.  Hooper,  496. 

"Lboal  Repbeskntative,"  in  the  broadest  sense,  means  one  who  lawfally 
represents  another  in  any  matter  whatever.     Estate  qf  Conrad,  396. 

Nonfeasance  is  the  omission  of  an  act  which  a  person  ought  to  do;  misfeas- 
ance is  the  improper  doing  of  an  act  which  a  person  may  lawfully  do; 
malfeasance  is  the  doing  of  an  act  which  a  person  ought  not  to  do  at 
all.    Oreenberg  v.  Whitcomh  Lumber  Co.,  911. 

A  "ridgling"  is  "  the  male  of  any  beast,  half  gelt."   DougUut  T.  Motet,  353L 

Residence.     Berry  v.  Wilcox,  706. 

Subrogation.     Heuter  v.  Sharman,  390. 

DEMURRER. 
See  Aptbai.,  15;  Indictment,  6,  9;  Plbadixo,  1. 

DESCENT. 

L  OrrsFRiNO  ov  Slave  Marriaoes  terminating  before  emancipation  or 
never  recognized  by  the  parties  thereto  after  their  emancipation  have 
no  inheritable  blood,  and  cannot  inherit  property  acquired  by  their  an* 
cestors  after  their  emancipation.      Williams  v.  Kimhall,  238. 

t.  CoNFLicrr  of  Laws.— Descent  and  Heirship  of  Real  Estate  are  exclu- 
sively governed  by  the  law  of  the  country  within  which  it  is  actually 
situate.     No  person  can  take,  except  those  who  are  recognized  as  legit- 
imate heirs  by  the  laws  of  that  country.      WiUiams  v.  KimhcM,  238. 
See  Bastardy,  9;  Insurance,  27,  28. 

DEVISK 

1.  Devises  and  Legacies,  Charging  Debts  upon. — A  devise  of  property 

on  condition  that  the  beneficiary  pay  certain  legacies,  and  declaring 
that  the  property  is  charged  with  the  payment  of  the  same,  does  not 
operate  to  charge  the  debts  of  the  decedent  upon  such  property,  though 
the  testator  in  his  will  first  directs  the  payment  of  his  debts  and  ex- 
penses by  his  executor.     Cunningham  v.  Parker,  765. 

2.  Condition  Subsequent. — A  Devise  or  Bequest  of  Property  on  Con- 

DrriON  or  proviso  that  the  beneficiary  shall  pay  certain  legacies  within 
four  years  after  the  decease  of  the  testator,  adding  that  the  property 
AM.  St.  Kbp..  Vol.  XL  VIII. -68 
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•o  devised  is  charged  with  payment  of  the  same,  does  not  inroire  a  for* 
feiture  as  a  consequence  of  a  failure  to  pay  within  the  time  designated. 
Cunningham  v.  Parker,  765. 
M.  Rbvooation  by  Mistakk. — The  revocation  of  a  devise  or  legacy  is  al- 
together a  matter  of  intent,  and  the  general  rule  that  such  revocation 
hy  mistake  will  not  be  permitted  to  annul  the  gift  has  no  application  if 
it  appears  from  the  instrument  of  revocation  that  the  testator  intended 
to  determine  for  himself  the  existence  or  nonexistence  of  the  groonda 
of  revocation.  Oiddinga  v.  Oiddinga,  192. 
See  Wills. 

DIRECTING  VERDICT. 
See  Trial,  1,  3. 

DISCRIMINATION. 
See  Tkleokaph  Companibs,  10-14* 

DISEASE. 
See  Boards  at  Ubalth. 

DISORDERLY   HOUSES. 

1.  Obimikal  Law. — A  Housk  or  Ill-famb  is  one  resorted  to  for  the  pur- 
pose of  prostitution  or  lewdness.  It  is  not  necessary  to  warrant  a  con- 
viction that  the  house  had  the  reputation  of  being  a  house  of  ill-fame, 
if  it  is  one  in  fact.     Staie  v.  Plant,  821. 

S.  Criminal  Law — Information — Bill  of  Particulars. — A  defendan, 
charged  in  an  information  with  having  kept  a  certain  house  of  ill-famefe 
commonly  called  a  bawdy-house,  open  to  the  public  night  and  day,  for 
common  bawdry,  then  and  there  situate  on  Sixth  street,  in  a  eity, 
county,  and  state  named,  is  not  entitled  to  a  bill  of  particulars.  The 
information  is  sufficiently  specific  in  its  facts.     State  v.  Hendricks,  666. 

5.  Information — Immaterial  Variance. — If  an  information  charges  the 

keeping  of  a  house  of  ill-fame  on  Sixth  street,  and  the  evidence  tends 
to  prove  that  it  was  kept  on  North  Sixth  street,  the  variance  is  imma- 
terial. State  V.  Hendricks,  666. 
i.  Criminal  Law. — Upon  the  Charge  of  Keepino  a  House  of  Ill-famb, 
if  the  prosecution  offers  evidence  of  the  keeping  at  different  places 
within  the  same  town  of  different  houses  of  ill-fame,  it  should  be  com- 
pelled to  elect  upon  which  offense  it  would  go,  and  it  is  error  to  receive 
under  one  count  evidence  of  these  different  offenses.  StcUe  v.  Plant, 
821. 

6.  Evidence — Reputation. — In  a  Prosecution  for  Keeping  a  House  of 

Ill-fame,  evidence  of  common  reputation  is  not  admissible,  and  ita 
reception  warrants  a  reversal  of  a  judgment  of  conviction.  State  v. 
Plant,  821. 

6.  Evidence. — The  General  Reputation  of  a  House,  as  being  a  Housa 

of  III- fame,  is  admissible  in  evidence  in  a  prosecution  of  a  person 
charged  with  keeping  8uch  house.  Such  reputation  is  not  alone  suffi> 
cient  to  sustain  a  conviction.  There  must  be  some  evidence  of  the 
actual  use  of  the  house  as  a  house  of  ill-fame.     State  v.  Hendricks,  666. 

7.  Evidence. — General  Reputation  for  Lewdne.ss  of  Women  who  live 

in  a  house  is  admissil>le  in  a  prosecution  for  keeping  a  house  of  ill-fame. 
Statt  V.  Hendricks,  666. 
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•.  EviDENOB. — ^Thb  REPCTATioJr  lOB  LEWDNESS  ov  A  Detendant  charged 
with  keeping  a  house  of  ill-fame  is  admissible  in  evidence  on  the  trial 
of  such  charge.     State  v.  Hendricks,  666. 

9.  Criminal  Law. — The  Keepinoova  Uousk  or  Ill-fame  mat  be  Es> 
TABLisuED  BT  EVIDENCE  of  its  general  reputation,  and  of  the  gathering 
there  of  men  and  women  for  illicit  intercourse,  and  of  their  lewd  con- 
duct, and  profane  and  obscene  language,  and  from  other  facts  and  cir« 
cumstances  which  may  induce  the  conclusion  that  the  house  was  in  fact 
used  for  purposes  of  prostitution.  State  v.  Hendricks,  666. 
10.  Jury  Trial — Instructions — Immaterial  Error. — An  incomplete  and 
wholly  inapplicable  statement  of  the  law,  on  the  trial  of  a  prosecution 
for  keeping  a  house  of  ill-fame,  does  not  entitle  the  accused  to  a  reversal 
of  a  judgment  of  conviction,  when  the  essential  elements  of  the  offense 
were  properly  stated  in  other  instructions.    State  v.  Hendricks,  666. 

DIVIDENDS. 
See  CoRFORATioys,  8. 

DIVORCE. 
See  Marriage  and  Divobct. 

DYING  DECLARATIONS. 
See  Homicide,  9,  10. 

EASEMENTS. 

1.  It  THE  Owner  or  Lands  so  Uses  Them  that  one  parcel  has  an  ease* 

ment  and  the  other  is  subject  to  a  corresponding  servitude,  and  sncb 
parcels  are  afterward  distributed  among  his  heirs,  they  are  respectively 
subject  to  the  same  servitude  and  entitled  to  the  same  easement  as  be> 
fore.     Mason  v.  Horion,  817. 

2.  Extinguishment  of  bt  Nonuser. — If  a  person  having  an  easement  to 

discharge  water  at  a  certain  place  on  the  lands  of  another  does  not  ex- 
ercise this  right  for  twenty-six  years,  during  which  time  the  water  is 
nsed  by  the  other,  this  does  not  extinguish  the  right,  if  the  use  so  made 
of  the  water  did  not  interfere  with  any  use  which  the  holder  of  the 
easement  desired  to  make  of  it  during  the  same  period.  Mason  v.  HoT' 
ton,  817. 
t.  Mere  Nonuser  for  any  Length  of  Time  does  not  destroy  or  extin> 
guish  an  easement,  unless  it  is  so  conducted  on  the  part  of  the  owner 
of  the  servient  estate  as  to  be  adverse  to  it,  or  in  defiance  of  the  ease- 
ment,  and  the  nonuser  nmst  be  the  result  of  it,  or  the  nonuse  must  orig- 
inate in,  or  be  accompanied  by,  some  unequivocal  acts  of  the  owner 
inconsistent  with  the  continued  existence  of  the  easement,  and  showing 
an  intent  on  his  part  to  abandon  it,  and  the  owner  of  the  servient 
estate  must  have  relied  upon,  or  acted  upon,  such  manifest  intention,  to 
abandon  the  right,  so  that  it  would  work  harm  to  him  if  the  easement 
was  thereafter  asserted.     Mason  v.  Hoi-ton,  817. 

EJECTMENT. 
See  Cotenancy,  2. 
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ELECTION. 
See  Dkeds,  7.  12,  13;  Imdiotkbht,  5* 

ELECTIONS. 

1.  Rbsidsnob  of  a  Voter  is  the  place  in  which  his  habitation  Is  fixed, 
without  auy  present  intention  of  removing  therefrom.  Berry  v.  WU- 
cox,  706. 

%  One's  Residence  for  the  Porposb  of  Voting  is  where  he  has  his 
established  home,  the  place  where  he  is  habitually  present,  and  to 
which,  when  he  departs,  he  intends  to  return,  and  the  fact  that  he  in< 
tends  to  remove  at  a  future  time  does  not  necessarily  defeat  his  resi* 
dence  before  he  actually  does  remove.     Berry  v.  Wilcox,  706. 

t.  Residence  of  Students. — Students  at  a  college,  living  where  it  is 
located,  and  otherwise  qualified  to  vote,  who  support  themselves,  and 
are  emancipated  from  their  father's  families,  with  no  intention  of  re* 
taming  to  their  former  homes,  who  seek  employment  away  from  the 
college  during  vacations,  returning  there  when  the  term  opens,  regard* 
ing  that  as  their  home,  and  having  no  formed  intention  as  to  their  resi* 
dence  after  the  completion  of  their  course  of  study,  are  entitled  to  vote 
at  the  place  where  the  college  is  located.     Berry  r.  WUcox,  706. 

ELECTRIC  WIRES. 
See  Neqliqbncb,  16-2L 

EMBEZZLEMENT. 

1.  Ak  Indictment  for  embezzlement  describing  the  property  alleged  to  hare 

been  fraudulently  converted  as  "  the  proceeds  "  of  a  sale  of  lumber  men* 
tioned  is  insufficient  for  vagueness  and  indefiniteuess.  Orant  T.  StaUt 
263. 

2.  An  Indictment  for  embezzlement  must  state  the  description  of  the  prop* 

erty  embezzled  with  the  same  particularity  as  is  required  in  an  indict- 

ment  for  larceny.     Orant  v.  State,  263. 
8.  An  indictment  for  embezzlement  which  fails  to  allege  the  value  or  owner* 

ship  of  the  property  embezzled  is  void.     Orant  v.  State,  263. 
4.  Indictment. — Omission  to  describe,  in  an  indictment  charging  embes* 

dement,  the  property  embezzled  is  a  fatal  objection  at  any  stage  of  the 

case,  including  a  motion  in  arrest  of  judgment. — Orant  v.  State,  263. 

6.  Indictment. — The  Ownership  and  Value  of  Property  embezzled 

must  be  stated  in  the  indictment  with  the  same  particularity  as  is 
required  in  an  indictment  for  larceny.  Orant  v.  State,  263. 
8,  Indictment. — If  it  is  impossibleto  give  an  exact  description  of  property 
embezzled  in  an  indictment  charging  the  crime,  the  best  description 
practicable  should  be  given,  and  if  the  description  given  is  indefinite, 
a  reason  for  not  giving  a  better  description  should  be  stated.  Orant  v. 
State,  263. 

7.  iNDiarMENT. — An  allegation  in  an  indictment  for  embezzlement  that  the 

fraudulent  conversion  of  the  proceeds  of  certain  property  by  the  de- 
fendant injured  the  bailors  in  a  certain  sum  of  money  is  not  an  allega* 
tion  of  the  value  of  the  property  embezzled.     Orant  v.  State,  263. 

8.  In  AN  Indictment  for  Embezzlement  the  Receipt  by  Defendant  of 

THE  Property  embeyzled  must  be  directly  and  positively  alleged.  An 
allegation  that  defendant  sold  certain  lumber  and  converted  the  pro> 
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«eeds  to  hla  own  nse  Is  not  equivalent  to  an  averment  that  the  prooeedi 
fo  the  Bala  came  into  his  hands.    Orant  v.  State,  263. 

EMINENT  DOMAIN. 

I*  Polios  Fowbb. — ^The  legislature  cannot  in  the  exercise  of  the  pollcs 
power  take  private  property  for  a  public  use  without  compensation 
when  such  property  can  be  condemned  and  paid  for  under  the  power 
of  eminent  domain.     People  v.  Elk  River  Mill  etc.  Co.,  125. 

2.  Damages. — In  determining  the  compensation  to  be  made  for  property 
sought  to  be  taken  in  the  exercise  of  the  right  of  eminent  domain, 
the  proper  inquiry  is,  What  is  its  value  for  the  most  advantageous  use 
to  which  it  may  be  applied?    Northern  Pac  etc.  By.  Co.  v.  Forbis,  692. 

8.  Lksseb,  Damages  to  bb  Awarded  to. — In  determining  damages  to  be 
awarded  to  a  lessee  when  part  of  the  demised  premises  are  to  be  taken 
in  the  exercise  of  the  right  of  eminent  domain,  he  should  be  compensated 
for  the  diminution  in  value  of  the  property  to  him  during  his  term, 
without  taking  into  consideration  the  fact  that  he  has  not  yet  paid  his 
rent  for  such  term.     Oluck  v.  Mayor,  515. 

4.  Leasehold  Premises — Repairing  Injuries. — If  part  of  a  building  ii 
taken  in  the  exercise  of  the  right  of  eminent  domain,  the  landlord  ii 
nnder  no  obligation  to  rebuild  or  repair  it.  Hence,  in  determining  the 
damages  to  be  awarded  the  lessee,  consideration  should  be  given  to  the 
fact  that  before  he  can  continne  in  the  nse  of  the  premises  he  must 
make  alterations  and  repairs  so  as  to  fit  them  for  nse  after  the  part  hat 
been  taken  from  him.     Oluck  v.  Mayor,  515. 

0.  Damages — Value  of  Land  for  Two  or  More  Uses. — If  land  sought 

to  be  taken  in  the  exercise  of  the  right  of  eminent  domain  can  be  used 
for  two  or  more  purposes  which  do  not  interfere  with  each  other,  and 
is  valuable  for  each  purpose,  its  value  for  both  may  be  proved,  and  the 
court  cannot  compel  the  owner  to  elect  upon  which  of  these  purposes 
he  will  rely  in  seeking  to  show  damages  which  should  be  awarded  to 
him.     Nortliern  Pac.  etc.  By.  Co.  v.  Forbis,  692. 

See  Landlord  and  Tenant,  6,  7;  Railroads,  1,  2, 

EQUITY. 

1.  Equrrr  and  Probate  Jurisdiction. — Though  the  settlement  of  estates 

of  decedents  is  committed  to  probate  courts  by  statute,  equity  has 
jurisdiction  whenever  its  aid  is  required  and  the  powers  of  the  probate 
courts  are  not  sufBcient  to  deal  with  the  question  at  issue.  Bailey  v, 
Bailey,  826. 

2.  Executions — Equitable  Jurisdiction.  — A  court  of  equity  will  not  inter* 

fere  to  vacate  a  sale  made  under  a  lawful  process  on  account  of  irrego* 
larity  in  its  issue  or  its  execution  if  the  party  might  have  sought  redresa 
in  the  court  wherein  the  writ  issued.  Oardner  v.  Mobile  etc  B.  B.  Co.» 
84. 

f.  Execution  Sale  will  not  be  Vacated  in  Equity  unless  there  is  acd* 
dent,  surprise,  mistake,  or  fraud  in  some  fact  or  circumstance  affecting 
the  sale  itself,  and  not  resting  on  an  irregularity  of  process  or  irregu* 
larity  in  its  execution.     Oardner  v.  Mobile  etc.  B.  B.  Co.,  84. 

4.  Trustees  and  Guardians  de  Son  Tort. — If  two  or  more  persons  assums 
the  control  or  management  of  the  estate  of  an  insane  person,  and  re< 
oeire  its  income  and  profits,  they  make  themselves  trustees  by  construe* 
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tion,  or  guardians  de  son  torfc.  As  such,  a  court  of  equity  has  Jnrladlotlon 
to  compel  them  to  account.     Bailey  v,  Bailey,  826. 

0.  Guardians  db  Son  Tort— JuRisoicrrioN  or  Equity. — A  probate  conri 

has  no  power  to  cite  before  it  persons  who  have  been  acting  as  trustees 
by  construction,  or  as  guardians  de  sou  tort,  for  the  purpose  of  settling 
their  accounts.  Therefore  a  court  of  equity  may  exercise  such  juris- 
diotion.  Bailey  y.  Bailey,  826. 
8e«  Boards  ot  Tradb,  6;  Evidkngb,  10,  II;  ExBOunoir,  4;  Judqmbnts,  8| 
Pabtnbrshif,  9;  Vbndob  and  Pdbchasbb,  3. 

ESCROW. 
See  Dbbds,  2. 

ESTOPPEL. 

1.  Dbbds,  Corbkctobt. — The  acceptance  by  grantees  of  a  deed  of  correction 

from  their  grantor  in  lieu  of  a  prior  deed  executed  by  him,  misde* 
scribing  the  land  intended  to  be  conveyed,  and  the  sale  by  such  grain* 
tees  of  the  land  conveyed  to  them  by  the  subsequent  deed,  estop  them 
from  claiming  title  to  the  land  conveyed  by  the  first  deed.  Fox  r. 
Windes,  648. 

5.  ESTOFPBL  BT  JuDGMBNT — Sahb  PARTIES. — If  the  plaintiff  and  defendant 

were  such  respective  parties  in  a  former  suit  begun  by  a  third  person, 
but  in  which  the  plaintiff,  as  assignee,  was  substituted  sole  plaintiff  by 
order  of  court,  and  in  which  action  one  question  material  to  the  present 
one  was  apparently  adjudicated,  the  record  in  the  former  case  is  admis- 
sible in  evidence  to  support  a  claim  of  estoppel  by  judgment.  Curtis 
▼.  Bradley,  177. 
See  Agbnct,    7-9;   Altebation   or  Instkumbhts^   2;  Judombnts,   l-S; 

Trusts,  2. 

EVIDENCE. 

1.  Deolaration  OB  Opinion  or  Husband  while  living  on  his  wife's  land, 

as  to  the  nature  of  her  title,  is  inadmissible  in  evidence  to  bind  her  or 
the  land.     Fox  v.  Windes,  648. 

2.  Judgment  and  Execution,  Evidence  to  Connect.-^Parol  Evidbncb  is 

admissible  to  explain  any  mere  immaterial  variations  between  an  exe- 
cution and  a  judgment,  and  an  execution  docket  is  admissible  to  iden- 
tify and  unite  the  judgment  and  execution  issued  upon  it.  De  Loach 
V.  Robbins,  46. 

8.  Vouchers  and  Statements  ov  Account  delivered  by  a  bank  to  a 
corporation  doing  business  with  it  are  prima  facie  evidence  of  the 
payment  by  the  bank  of  the  sum  of  money  named  therein,  and,  when  the 
payments  are  made  on  bills  certified  by  the  general  manager  of  the  cor- 
poration, are  satisfactory  evidence  that  the  money  was  applied  to  the 
use  and  benefit  of  the  corporation.     Pauly  v.  Pauly,  98. 

4  Bank-books,  Vouchers,  and  Statements  of  Account  returned  by  a 
bank  to  the  book-keeper  of  a  corporation  with  which  it  is  doing  busi- 
ness are  admissible  and  prima  facie  evidence  of  the  way  the  accounts 
stood  at  the  time  of  the  last  balance.     Pauly  v.  Pauly,  98. 

6.  Bank-books    abb    Admissible  in  evidence  to  show  the  state  of  ao- 

counts  between  the  bank  and  a  corporation  with  which  it  has  done 
business,  and  such  books  are  not  rendered  inadmissible  by  the  fact  that* 
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the  corporation  has  no  pass-book,  and  that  payments  to  it  by  the  bank 
have  been  made  upon  bills  instead  of  checks.  Patily  v.  Pauly,  98. 
IL  Bank-books  —  Interest  of  Parties.  —  Although  officers  of  a  corpo- 
ration are  also  directors  in  a  bank  furuishing  it  money,  this  fact 
does  not  render  the  bank-books  of  account  inadmissible  against  the 
corporation.  Such  fact  may  invite  scrutiny  of  the  account,  bat  goes 
only  to  the  weight  of  the  testimony  and  not  to  its  admissibility.  Pauly 
r.  Pauly,  98. 

7.  Statements  of  Account  furnished  by  a  bank  to  a  corporation  doing 
business  with  it,  and  to  which  no  objection  ia  made,  are  prima  facia 
evidence  that  the  account  is  correct.     Pauly  v.  Pauly,  98. 

8.  Corporation  Notes  not  Executed  by  Proper  ArTHORiTT  are  not 
evidence  of  a  liability  upon  the  express  contract  appearing  upon  their 
face,  but  if  the  money  represented  by  and  named  in  them  has  been 
actually  furnished  to,  received  by,  and  applied  to  the  proper  use  and 
benefit  of  the  corporation,  the  notes  are  admissible  to  show  that  the 
money  represented  by  them  was  actually  furnished  to  the  corporation, 
and  the  fact  that  officers  in  such  corporation  are  also  officers  in  the 
corporation  furnishing  the  money  does  not  render  the  notes  inadmis- 
sible.    Pauly  V.  Pauly,  98. 

9.  Admissibility  of  Original  Memorandum  —  Illustration.  —  Upon 
the  issue  as  to  whether  money  paid  by  the  plaintiff  was  paid  for  labor 
and  material  used  in  building  a  house  for  the  defendant,  the  testi- 
mony of  witnesses  who  furnished  labor  and  material  for  several  houses 
erected  by  the  plaintiff,  that  certain  items  in  their  original  bills  marked 
"Bradley  house"  were  for  labor  and  material  ordered  for  that  house  by 
the  defendant's  agent,  together  with  such  bills  and  the  written  memo- 
randa made  by  them  at  the  time  that  such  agent  ordered  the  materials 
specified,  is  clearly  admissible.     Curtis  v.  Bradley,  177. 

10.  Secondary  Evidence  or  a  Written  Agreement  may  be  received 
where  it  is  in  the  possession  of  the  adverse  party  who  withholds  it  at 
the  trial  after  notice  to  produce  the  original  has  been  served,  or  when 
it  is  out  of  the  power  of  the  party  ofi'eiing  evidence  to  produce  the 
original,  as  where  the  paper  is  beyond  the  jurisdiction  of  the  court. 
The  notice  to  produce  the  original  may  be  given  either  to  the  adverse 
party  or  to  his  attorney.     Bishop  v.  American  Preservers^  Co.,  317. 

11.  Secondary,  of  the  Contents  of  a  Writing. — Where  a  witness  tes- 
tifies that  the  copy  of  a  trust  agreement  set  out  in  a  bill  in  equity 
is  a  true  copy  as  near  as  he  can  tell,  he  being  a  party  thereto  and  hav- 
ing signed  it,  and  the  adverse  party  admits  having  a  copy  in  his  pos- 
session during  the  trial  which  he  declines  to  produce,  the  trial  court  is 
justified  in  receiving  evidence  of  the  copy  set  out  in  such  bill  in  equity 
whene  it  further  appears  that  the  original  has  been  lost  or  ia  beyond 
the  jurisdiction  of  the  court.     Bishop  v.  American  Preservers'  Co.,  317. 

12.  Books  of  Science  treating  of  mechanical  appliances  for  stopping 
trains,  and  the  distance  required  therefor,  which  do  not  give  the  size 
of  the  train,  the  pressure  applied  to  the  brakes,  nor  the  character  of 
the  grade,  are  not  admissible  to  establish  a  presumption  of  negligence 
in  the  inanagement  of  the  train  in  question  when  no  negligence  is 
claimed  in  the  equipment  of  such  train.  Bnrg  v.  Chicago  etc.  By.  Co., 
419. 

18.  EviDENCB  OF  Character  in  Criminal  Cases. — Evidence  of  good  char- 
acter on  the  part  of  the  accused  should  be  confined  to  a  time  not  very 
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remote  from  the  date  of  the  commission  of  the  crime.  It  is  not  error 
to  reject  such  evidence  on  the  part  of  an  adnlt  defendant  extending 
from  his  boyhood  days  to  the  time  of  the  commission  ol  the  orima. 
Slate  y.  Barr,  890. 

14.  EviDENCB  IN  Criminal  Casks— Declabations  bkforx  Grand  Jurt. — 
A  statement  made  by  a  party  under  oath  before  a  grand  jury  concerning 
a  crime  then  under  investigation,  prior  to  his  indictment  or  arrest 
therefor,  and  after  he  has  been  warned  that  he  is  under  suspicion  and 
need  not  testify  unless  willing  to  do  so,  and  that  he  cannot  be  com« 
pelled  to  criminate  himself,  is  voluntary  and  admissible  against  him 
on  his  subsequent  trial  for  such  crime.     Jenkins  v.  State,  267. 

16.  EviDBNCB  IN  Criminal  Case.*;. — In  cases  of  circumstantial  evidence, 
testimony  that  does  not  tend  to  prove  motive  or  establish  some  other 
material  fact  essential  to  the  crime  charged  should  not  be  admitted, 
especially  when  it  may  tend  to  produce  an  erroneous  impression  on  the 
minds  of  the  jurors  to  the  prejudice  of  the  accused.  Jenkins  v.  StaUi 
267. 

16.  Evidence  in  Criminal  Cases.— Testimont  Voluntarilt  Given  bb> 
FORE  a  Coroneb  by  one  not  then  under  arrest  nor  accused  of  the  crime 
under  investigation  is  competent  evidence  against  him  on  his  subse* 
quent  trial  for  such  crime,  or,  if  reduced  to  writing  and  signed  by  him 
the  writing  is  evidence  against  bim.  If  not  reduced  to  writing  it  may 
be  shown  by  witnesses  who  can  testify  of  their  recollection  what  it  was. 
Jenkins  v.  SUite,  267. 

See  Appeal,  1, 5,  7,  8,  1 1,  16;  Bastardy;  Conspiraot,  2,  3:  Corporatiohi, 
1;  Fleadimo,  2;  Railroads,  6;  Trial,  8,  10;  Wills,  2;  Witnesses. 

EXCAVATION. 
See  MoNiciFAL  Corporations,  8. 

EXCESSIVE  VERDICT. 
See  Appeal,  14. 

EXECUTION. 

1.  Ah  Execution  Frematdbelt  Issued  on  a  valid  judgment  ii  not  oa 

that  account  void.     De  Loach  v.  Robbing,  46. 

2.  An  Execution  Issued  on  a  Dormant  Judgment  before  revivor  is  not 

void,  and  if  not  set  aside  a  sale  under  it  must  be  sustained.  De  Loadi 
V.  Bobbins,  46. 

S.  Execution  Issued  upon  a  Dormant  Judgment  without  Revival, 
though  irregular,  is  not  void.  While  it  may  be  quashed  on  an  applica* 
tion  made  with  reasonable  diligence,  unexplained  laches  are  fatal  to 
the  application.     Oardner  v.  Mobile  etc.  R.  R.  Co.,  84. 

4.  An  Error  in  the  Mandate  or  an  Execution  is  at  most  a  mere  irregn* 
larity,  and  cannot  justify  a  court  of  equity  in  vacating  a  sale  made 
under  it.     Gardner  v.  Mobile  etc.  B,  R.  Co. ,  84. 

(.  Mere  Clerical  Errors  and  failure  to  recite  the  judgment  with  strict- 
ness do  not  avoid  the  execution.  If  from  the  whole  writ,  taken  in 
connection  with  other  facts,  the  court  feels  assured  that  the  execution 
offered  in  evidence  was  intended,  issued,  and  enforced  as  an  execution 
upon  the  judgment  shown  to  the  court,  the  writ  should  be  received 
and  respected.     De  Loach  v.  Robbins,  46. 
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6.  A  SHKBiTr'fl  Salb  Mads  trNDSB  Two  Exxoimoirs  ii  good  if  either  ie 
valid.     De  Loach  t.  Robhina,  46. 

7.  EXKOfTIONS  A0AIN8T  CORPORATIONS.  — If  A  RaILWAT  CORPORATION  HAS 

Cbased  to  discharge  its  duties  and  has  for  a  long  time  not  used  its 
franchise  and  right  of  way  for  any  purpose,  and  has  abandoned  all 
farther  work,  the  land  procured  for  a  right  of  way  and  all  the  title  of 
the  corporation  therein  are  subject  to  sale  under  execution.  Gardner 
V.  Mobile  etc.  R.  R.  Co.,  84. 

8.  Executions  aqainst  Corporations. — As  a  general  rule  the  property  of 
a  private  corporation  is  subject  to  execution.  An  exception  obtains, 
however,  when  the  corporation  is  charged  with  public  duties  and  is  in 
the  exercise  of  its  franchise  and  in  the  performance  of  its  duties,  in 
which  event  such  property  as  is  necessary  to  enable  it  to  discharge  its 
dnties  to  the  public  and  effect  the  objects  of  its  incorporation  ia  not 
subject  to  execution  at  law,  and  the  only  remedy  of  the  judgment 
creditor  is  the  appointment  of  a  receiver  and  the  sequestration  of  ita 
income  and  earnings.     Oardner  v.  Mobile  etc.  R.  R.  Co.,  84. 

0.  ExEMPnoNS. — Proceeds  of  Insurance  received  by  the  insured  for  the 
destruction  of  exempt  personal  property  are  also  exempt  if  the  insured 
intends  to  invest  them  iu  property  similar  to  that  destroyed.  Puget 
Sound  etc.  Packing  Co.  v.  Jeffs,  8S5. 

10.  Exemption— Personal  Earnings  of  Artist.— Under  a  statute  ex- 
empting from  execution  the  earnings  of  a  resident  debtor  who  is  the 
head  of  a  family,  the  personal  earnings  of  an  artist  for  painting  pio* 
tures  are  exempt  from  execution.     MilUngton  v.  Laurer,  385. 

11.  Exemption  Laws  should  be  Liberally  Construed. — The  Prihart 
Object  of  Exemption  Laws  is  not  merely  to  protect  the  earnings  of  the 
debtor  from  seizure  by  means  of  attachment  and  execution,  but  to  pre- 
serve them  for  the  benefit  of  his  family  against  any  appropriation  for 
the  payment  of  his  debts  not  authorized  by  law  to  which  ha  does  not 
consent.     Millington  v.  Laurer,  385. 

18.  Exemptions.  —  Chops  Grown  on  Land  Purchased  with  Pensiow 
Monet  are  not  exempt  from  execution,  unless  the  land  is  a  homestead, 
when  the  statute  exempts  money  received  as  a  pension,  whether  in  th« 
actual  posseHsiou  of  the  pensioner,  or  deposited,  loaned,  or  invested  by 
him.     The  money  or  investment  is  alone  exempt.     Haefer  T.  MvHiMon^ 

45L 

See  Equity,  2,  3;  Evidence,  2;  Homestead,  2-4. 

EXECUTORS  AND  ADMINISTRATORS. 
Claim  fob  Expenditures  during  Existence  of  Relation  as  Husband 
and  Wife. — A  man  living  with  a  woman  in  the  relation  of  husband 
and  wife,  whether  legally  married  to  her  or  not,  has  no  claim  on  the 
woman's  estate,  after  her  death,  for  the  value  of  shelter,  food,  and  cloth- 
ing given  her  during  the  continuance  of  that  relation,  in  the  absence  of 
any  express  agreement  to  that  effect.  Payne's  Appeal,  216. 
See  Abatement. 

EXEMPTION. 
Bee  Execution,  9-12;  Partnership,  21. 

EXHIBITS. 
See  Trial,  U. 
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EXPERTS. 
See  Witnesses,  10,  II. 

EXPLOSIONS. 
See  NEQLioBitCB,  5,  7,  8. 

FLOODS. 
See  Waters,  17,  18. 

FORFEITURE. 
See  Deeds,  8. 

FORGERY, 

1.  FoBOKRT  IS  THE  Falsb  Maeinq  OR  MATERIALLY  Altebiro,  with  intent 

to  defraud,  of  any  writing  which,  if  genaiae,  might  apparently  be  of 
legal  efficacy  or  the  foundation  of  a  legal  liability.  State  v.  Shenoood, 
461. 

2.  When  a  Writing  is  Invalid  on  Its  Face,  it  cannot  be  the  subject  of 

forgery,  because  it  has  no  tendency  to  effect  a  fraud.  State  v.  Evana, 
701. 

3.  A  Forged  Instrument  must  be  One  which,  if  genuine,  would  in- 

jure another,  and  it  must  appear  from  the  indictment  that  such  is  its 
legal  character,  either  from  the  recital  or  the  description  of  the  instru* 
ment  itself,  or,  if  that  does  not  show  it  to  be  so,  then  by  the  averment 
aliunde  which  will  show  it  to  be  of  that  character.     State  v.  Evans,  701. 

4.  Uttering  False  Instrument. — If  one,  knowing  that  an  instrument  ia 

forged,  offers  to  sell  it,  and  the  sale  is  prevented  by  the  discovery  of 
the  forgery,  the  crime  of  uttering  and  publishing  a  false  and  forged  in- 
strument is  complete.  State  v.  Sherwood,  461. 
6.  Instrument  Executed  on  Sunday. — The  making  of  a  false  and  frand- 
nlent  note  or  other  instrument  purporting  to  create  an  obligation  or 
legal  liability,  though  bearing  date  on  Sunday,  is  a  forgery  if  in  fact 
made  on  another  day  of  the  week.     State  v.  ShervxMd,  461. 

6.  Instrument  which  cannot  be  the  Subject  of. — An  order  to  pay  to 

W.  L.  Evans  an  amount  specified,  and  charge  him  at  my  office,  will  not 
sustain  a  conviction  of  forgery,  because  it  is  invalid  on  its  face,  and,  if 
used  as  genuine,  it  could  not  do  any  damage  to  the  alleged  signer. 
State  V.  Evans,  701. 

7.  An  Information  Charging  a  Forgery  by  the  Uttering  and  Pass- 

ing as  True  and  Genuine  of  Certain  Paper  known  to  be  false, 
forged,  and  counterfeit,  is  sufficient  under  the  statutes,  because,  bjr 
them,  it  is  one  of  the  methods  by  which  that  crime  may  be  committed. 
State  V.  Evans,  701. 

FORMER  JEOPARDY. 
Twice  in  Jeopardy  Attaches,  when. — A  person  is  not  put  in  jeopardy 
twice  for  the  same  offense  until  both  the  facts  and  the  law  applicable 
to  the  facts  are  finally  determined.  Putting  in  jeopardy  means  a  jeo- 
pardy which  is  real  and  has  continued  through  every  stage  of  one  pros- 
ecution, as  fixed  by  existing  laws  relating  to  procedure,  and  while  such 
prosecution  remains,  as  where  an  authorized  appeal  is  taken  by  th* 
state,  the  one  jeopardy  has  not  been  exhausted.     Staie  v.  Lee,  202. 
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FRAUD. 
Balb,  FRAUDULBirr  Proceeds  of. — When  Goods  have  been  Purchased 
BY  Fraud  and  without  intention  to  pay  therefor,  moneys  derived  from 
their  sale  may  be  followed  into  the  hands  of  the  sheriff,  or  of  an  assignee 
for  the  benefit  of  creditors.     Converse  v.  Sickles,  790. 
Sea  AiTACUUBNT,  1;  Neqotiablb  Instruments,  6;  Rbflbyui,  2}  Salxb^ 
7-9;  Vendor  and  Purchaseb,  3. 

FRAUDULENT  CONVEYANCES. 

1.  Homestead. — The  rule  that  a  person  cannot  convey  his  property  in  con* 
•ideratioa  of  an  obligation  for  support  for  life,  without  retaining  Buf> 
ficient  to  satisfy  his  creditors,  has  no  application  to  homesteads.  Bank 
V.  Outhrey,  621. 

li  A  deed  of  trust  given  to  an  administrator  to  secure  a  debt  to  the  estate, 
and  made  upon  a  secret  trust  that  part  of  the  proceeds  of  the  sale  of 
the  property  on  foreclosure  shall  be  turned  over  to  the  grantor  by  such 
administrator,  is  fraudulent  and  void  as  against  other  creditors  of  the 
grantor.     Roberts  v.  Barnes,  640. 

t.  A  conveyance  to  secure  a  bona  fide  indebtedness,  which  creates  a  secret 
trust  in  favor  of  the  grantor  for  the  purpose  of  concealing  from  his  other 
creditors  a  portion  of  his  property,  and  ultimately  depriving  them  of 
any  benefits  to  be  derived  therefrom,  is  fraudulent  and  void  as  to  them. 
Bobertt  v.  Barnes,  640. 

FRAUDULENT  REPRESENTATIONa 
See  Sales,  8. 

GARNISHMENT. 
See  Attachment,  1,  2;  Injunctions,  1. 

GIFTS. 
A  Promise  Made  or  a  Bond  Given  without  ant  Consideratiok  can- 
not be  enforced  against  the  donor,  nor  against  his  executors  or  ad 
ministrators.  This  rule  remains  applicable,  however  meritorious  the- 
consideration,  as  where  the  donor  and  the  donee  are  husband  and  wife 
or  parent  and  child.  Matter  of  James,  774. 
See  Services,  1. 

GRAND  JURY. 
See  Witnesses,  1-3. 

GUARANTY. 

L  Interpreting  Contract  or. — A  guaranty  is  a  commercial  Instrnment, 
to  be  construed  according  to  what  is  fairly  presumed  to  have  been  the 
understanding  of  the  parties,  without  any  strict  technical  accuracy,  but 
in  furtherance  of  its  spirit  and  liberally  to  promote  the  use  and  con- 
venience of  commercial  intercourse.     Hooper  v.  Hooper,  496. 

E.  Consideration — Validity— Recognition  by  Guarantor. — A  guaranty 
of  payment  of  rent,  made  subsequent  to  the  execution  and  delivery  of 
a  lease,  not  based  on  the  consideration  thereof,  nor  upon  a  new  con- 
sideration, is  void,  although  the  guarantor  recognizes  himself  bound 
thereby.     Macfarland  v.  Heim,  629. 
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t.   LaCHSS. — TBI   MERB  FATlURa   OF  A  CbBDITOR  TO  DeMAVD  PATinifT  of 

indebtedness  dne  to  him,  and  the  payment  of  which  has  been  gtiaran- 
teed  by  another,  does  not  release  the  gnarantors,  particularly  when 
delay  in  making  sach  demand  did  not  place  thom  in  a  worse  positioo 
than  if  it  had  been  made  earlier.     Hooper  t.  Hooper,  496. 

4.  Guarantors,  Payment  by.  What  is. — If  persons  liable  as  gnarantors  are 
themselves  creditors  of  the  holder  of  the  indebtedness  whose  payment 
they  have  guaranteed,  and  he  and  they  agree  that  the  snm  dne  them 
from  him  shall  be  applied  in  satisfaction  of  the  indebtedness  they  have 
guaranteed,  this  effectually  passes  such  indebtedness,  and  entitles  them 
to  maintain  a  suit  for  contribution  from  other  guarantors.  Hooper  r. 
Hooper,  496. 

B.  Interest. — If  persons  guarantee  the  payment  of  indebtedness  which  may 
become  due  from  one  person  to  another  for  goods  sold  and  advances 
made,  not  exceeding  thirty-five  thousand  dollars,  their  liability  is  not 
limited  to  that  snm,  but  includes  interest  thereoTi,  and  also  interest 
upon  interest,  where  it  is  the  custom  to  compoiind  interest,  and  the 
guarantors  know  of  its  being  charged  and  do  not  object  thereto.  Hooper 
v.  Hooper,  496. 

6.  The  Statute  or  Limitations  Commences  running  in  favor  of  a  guar- 

antor from  the  time  he  is  liable  to  suit,  and  this  may  or  not  be  the  same 
time  his  principal  becomes  so  liable.     Hooper  v.  Hooper,  496. 

7.  Statute  of  Limitations. — The  liability  of  a  guarantor  is  coextensive 

with  the  liability  of  his  principal,  and  cannot  be  defeated  by  the  stat* 
nte  of  limitations  when  the  debt  of  the  principal  cannot  be  so  defeated. 
Hooper  v.  Hooper,  496. 

8.  Guarantors — Contribution  between — Statute  of  Limitations. — If  a 

guarantor  discharges  the  debt  of  his  principal  before  the  statute  of 
limitations  has  operated  against  it,  a  right  of  action  on  such  payment 
accrues  in  his  favor  and  against  his  coguarantors,  and  the  statute  of 
limitations  does  not  commence  to  run  until  such  payment.  Hooper  v. 
Hooper,  496. 

9.  Commencement  of  Liability — Statute  of  Limitations. — ^If  guarantors 

agree  to  pay  on  thirty  days'  notice  any  sum  due  at  the  making  of  the 
guaranty  or  thereafter  to  become  due,  not  exceeding  an  amount  speci- 
fied, and  from  the  person  named  in  the  guaranty,  they  are  not  liable  to 
pay  anything  until  given  the  notice  stipulated  for.  Therefore,  the  stat- 
ute of  limitations  does  not  commence  to  run  in  their  favor  nntil  snch 
notice  has  been  given.     Hooper  ▼.  Hooper,  496. 

GUARDIAN  AND  WARD. 

1.  A  Guardian  may  Mortgagk  the  Estate  of  His  Ward  under  an  order 
of  court  directing  him  to  do  so,  when  the  purpose  of  the  mortgage  is 
to  raise  moneys  to  discharge  a  pre-existing  mortgage  and  prevent  the 
foreclosure  thereof,  and  the  statute  of  the  state  authorizes  the  guardian 
to  safely  keep  the  property  ot  his  ward  to  maintain  the  same,  and  de- 
liver it  to  his  ward  at  the  close  of  tlie  guardianship  in  as  good  condi* 
tion  as  he  received  it.     Northwestern  etc.  Loan  Co.  v.  Smith,  662. 

S.  Judicial  Sales  of  Ward's  Estate.  —  Under  a  statute  empowering 
county  judges  to  authorize  a  guardian  to  sell  the  estate  of  his  ward 
"under  such  conditions  as  the  interests  of  such  infant  may,  in  the 
opinion  of  said  judge,  seem  to  require,"  a  general  unconditional  order 
issued  by  such  judge  permitting  the  guardian  to  sell  does  not  author- 
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fae  a  lale  of  the  ward's  property  at  private  aaie  and  sncb  sale  is  void. 
In  the  absence  of  a  special  order  for  a  private  sale,  the  sale  must  be 
public,  and  after  due  advertisement.     Leudert  v.  Tliomaa,  255. 

IL  Salbs  o»  Ward's  Property.  —  Statutory  proceedings  by  a  guardian 
to  divest  his  ward  of  hia  real  estate  by  sale  must  be  strictly  pursued. 
Leuders  v.  Thomas,  255. 

i.  Salbs  o»  Ward's  Property — Caveat  Emptor. — Parties  who  purchase 
from  a  guardian  the  real  estate  of  his  ward  must  ascertain  whether 
he  ha«  full  legal  authority  to  make  a  valid  title  thereto  before  they 
deal  with  him.  In  such  case  the  doctrine  of  caveat  emptor  applies. 
Leader*  v.  Tfumuu,  255. 

8«e  Equity,  4,  5. 

HEALTH  LAWS. 
See  Boards  ot  Health. 

HIGHWAYS. 

1.  Eyidxkox  ov  Oabi  on  Part  or  Traveler. —If  a  traveler  on  a  highway 
yields  the  way  for  the  benefit  of  another,  it  is  evidence  of  care,  rather 
than  of  negligence,  though  he  turns  to  the  left  instead  of  to  the  right. 
Biepe  v.  EUing,  356. 

t.  Right  o?  Travelers  to  Use  Part  or. — A  person  has  a  right  to  use  a 
public  highway  in  a  lawful  manner  for  lawful  purposes,  but  one  not 
desiring  a  given  part  of  it  for  his  own  use  cannot  prevent  others  from 
making  a  proper  use  of  it.     Siepe  v.  EUing,  356. 

8.  Collision  —  Traveler's  beikq  ok  Wrong  Side  or  Road  is  Prima 
Facie  not  Conclusive  Evidence  or  Negligence. — The  fact  that 
a  horseman  traveling  on  a  public  highway  on  a  dark  night  turns  to 
the  left  to  avoid  a  collision  with  a  vehicle  rapidly  approaching  him 
from  the  opposite  direction  is,  in  an  action  by  him  to  recover  the  value 
of  his  horse  killed  by  such  collision,  merely  prima  facie  evidence  of  neg- 
ligence on  his  part,  and  not  conclusive,  though  the  statute  provides  that 
persons  meeting  each  other  on  public  highways  shall  give  one-half  of  the 
same  by  turning  to  the  right,  and  that  any  one  who  violates  such  pro- 
vision shall  be  liable  for  all  damages  resulting  therefrom.  Biepe  v.  Eit' 
ing,  356. 

i.  Presumption  or  Negligence  from  Traveler  being  on  Wrong 
Side. — If  a  collision  occurs  between  the  horse  or  vehicle  of  a  person 
on  the  wrong  side  of  the  road  and  that  of  a  person  coming  toward  him, 
the  presumption  is  that  it  was  caused  by  the  negligence  of  the  person 
who  was  on  the  wrong  side  of  the  load,  but  his  presence  there  may  be 
explained  and  justified.     Eiepe  v.  EUing,  356. 

See  Appeal,  6;  Real  Property,  2. 

HOMESTEAD. 

1.  Head  or  Family. — A  man,  living  on  land  with  his  children,  who  make 
it  their  home,  and  work  for  him  until  their  marriage,  and  consider  him 
the  head  of  the  family,  may  hold  the  land  as  his  homestead.  Bank  v. 
Outhrey,  621. 

t.  The  Owner  or  a  Lct  upon  which  a  Dwelling-house  is  in  Process 
or  Erection  for  the  purpose  of  being  occupied  as  his  home  is  entitled 
under  the  homestead  laws  to  hold  it  exempt  from  execution.  Wood- 
bury  V.  Warrea,  815. 
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8.    A  HOMBSTBAD  IS  StJBJKOT  TO  A  NoTB  GlTIM  AITIB  ItS  ACQUISITION,  BTTt 

IN  Rbnkwal  of  a  debt  existiDg  before  that  time,  nnder  a  BtatQ\,e  de> 
olaring  a  homestead  to  be  subject  to  attachment  and  execation  upon 
caases  of  action  existing  at  the  time  it  was  acquired.  Eobinaou  r.  Leach, 
807. 
4.  Ceeditors  have  no  Interest  in  tick  Homestead  of  their  debtor;  thaj 
cannot  sell  it  under  execution  subject  to  the  homestead  right,  nor  sub- 
ject it  to  the  payment  of  their  debts  by  a  proceeding  in  equity.  Bank 
T.  Quthrey,  621. 

See  Fbaudulsmt  Contbtanoes,  I;  Fatmbnt. 

HOMICIDK 

1.  A  Party  mat  be  Guiltt  or  Murder,  though  he  kills  his  adversary  oa 
a  sudden  quarrel  or  provocation,  if  he  acta  upon  a  formed  design  to  take 
life.     Sullivan  v.  StaU,  22. 

Si  Im  Litb  is  Taken  bt  a  Direct  Strokb  of  a  Deadlt  Weapon,  the  pre* 
sumption  is  that  the  killing  was  pursuant  to  a  formed  design.  Malice 
may  be  inferred  from  the  use  of  an  instrument  known  to  be  liable  to 
produce  death.     Sullivan  v.  State,  22. 

t.  Killing  Adulterous  Wife.— If  a  man  finds  his  wife  in  the  act  of 
adultery,  and,  provoked  by  the  wrong  done  him,  and  moved  by  the 
passion  naturally  engendered,  he  immediately  kills  her,  he  is  not  guilty 
of  murder,  but  of  manslaughter  only.  If,  on  the  other  hand,  he  does 
not  strike  and  kill  her  until  after  there  has  been  time  for  his  passion  to 
cool  and  for  reason  to  assert  itself,  or,  if  he  strikes  and  kills  immediately, 
not  moved  thereto  by  heat  of  passion,  but  by  prior  malice,  hatred,  or 
desire  to  revenge  the  wrong  done  him,  or  by  any  other  motive,  or  upon 
any  design  whatever  except  such  as  is  presently  engendered  by  the  par- 
oxysm of  rage  into  which  he  is  thrown  by  the  extreme  provocation,  he 
is  guilty  of  murder.     McNeill  v.  State,  17. 

4.  Manslaughter, — The  Unintentional  Taking  of  a  Human  Lifb  ia 
a  higher  o£fense  than  manslaughter  if  the  act  producing  the  death  was 
done  intentionally,  and  was  likely  to  kill,  as  where  the  blow  was  with 
a  deadly  weapon  directly  aimed  at  the  decedent.  From  the  use  of  such 
weapon  malice  may  be  inferred.     Sullivan  v.  State,  22. 

6.  Spring  Guns — Question  of  Fact. — The  right  and  necessity  of  a  per- 
son to  defend  his  vacant  dwelling-house  from  intrusion,  during  his 
absence,  by  means  of  spring  guns  or  other  engines  calculated  to  destroy 
human  life  or  inflict  great  bodily  harm,  and  which  have  produced  death, 
as  well  as  the  intention  of  the  owner  in  setting  such  engines,  are  que«> 
tions  for  the  jury  to  determine  under  the  facts  of  each  particular  case. 
State  V.  Barr,  890. 

6.  UsB  oif  Spring  Guns  to  Prevent  Burglary. — An  owner  of  a  dwell- 

ing-house, vacant  during  his  absence,  has  no  absolute  right  in  order 
to  prevent  a  burglary  to  employ  spring  guns,  or  other  means  which 
might  be  expected  to,  and  do,  destroy  the  life  of  a  human  being.  The 
employment  of  such  means  is  evidence  of  a  vindictive  desire  to  take 
the  life  of  whomsoever  should  interfere  with  the  dwelling,  rather  than 
the  prevention  of  a  burglary  thereto,  and,  if  they  result  in  death,  jus- 
tify a  verdict  of  murder  in  the  second  degree  against  the  person  em- 
ploying them.     State  v.  Barr,  890. 

7.  Duty  to  Rktrbat. — When  an  Assault  is  Made  in  a  Sudden  Quar- 

rel and  a  mutual  combat  ensues,  retreat,  if  possible,  to  avoid  further 
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danger  is  a  dnty.  In  snch  a  ease,  to  establish  excusable  homicide  in 
■elf-defense  it  must  appear  that  the  party  killing  had  retreated;  that 
he  made  a  real  effort  to  avoid  the  necessity  of  taking  life.  SulUvan  r. 
State,  22. 
8.  Incomfetemt  Evidence. — A  witness  for  the  state,  after  testifying  to  a 
threat  made  by  the  accased  against  the  deceased,  should  not  be  per- 
mitted to  testify  that  he  remonstrated  with  the  accused  therefor,  if  the 
remonstrance  evoked  no  reply.     Burt  v.  State,  663. 

0.    EVIDKNOE. — DtINO  DECLARATIONS  MUST  BE  CONriNED  TO  THE  RbS  Oe8- 

TM,  and  cannot  be  received  as  evidence  of  any  prior  transaction  out  of 
which  the  difficulty  grew.  It  is  only  such  acts  or  statements  done  or 
uttered  at  the  time  of  the  final  fatal  encounter,  and  which  tend  to 
throw  light  upon  it  as  a  part  of  the  res  gestae,  which  can  be  proved  by 
dying  declarations.     Sullivan  v.  State,  22. 

10.  Evidence. — A  Dtinq  Declaration  that  "Jim  Sullivan  cut  me;  he  out 
me  for  nothing;  I  never  did  anything  to  him,"  is  admissible  in  evidence^ 
but  if  such  declaration  include  the  farther  words:  "I  pray  God  to  for- 
give him,"  this  part  should  be  excluded  because  it  does  not  in  any 
way  relate  to,  or  shed  light  upon,  the  killing  or  what  had  apparently 
led  to  it.     Sullivan  v.  State,  22. 

11.  Indictment  —  SurFiciEMCT. — An  indictment  or  information  charging 
the  accused  with  an  intent  to  kill  the  deceased  is  sufficient,  when 
supported  by  proof  showing  a  general  intent  to  kill,  withoat  an  intent 
to  kill  any  particular  person.     State  v.  Barr,  890. 

See  New  Tbial,  3;  Trial,  1. 

HOUSES  OF  ILL-FAME. 
See  Disorderly  Housis. 

HUSBAND  AND  WIFE. 

1.  Marribd  Wouek — Agents  fob. — A  married  woman  is  incapable  of  Ap- 

pointing an  agent  for  property,  except  such  as  is  held  by  her  u  her 
equitable  separate  estate.     Macfarland  v.  Heim,  629. 

2.  Married  Women's  Contracts. — A  married  woman  is  incapable  of  con> 

tracting,  unless  power  is  expressly  given  her  by  statute.     Mac/arland 
V.  Heim,  629. 
Bee  Abatsmknt;  Btidekce,  1;  Executors  and  Admiitistratobs}  Omi} 

Services,  2. 

IMPEACHMENT. 
See  Witnesses,  6. 

IMPROVEMENTS. 
See  Cotenanot,  2. 

INCEST. 
Aooomplicb. — If,  in  the  commission  of  an  incestuous  act,  the  female  i*  the 
victim  of  force,  fraud,  or  undue  influence,  so  that  she  did  not  willfnlly 
join  therein  with  the  same  intent  as  the  accused,  she  ought  not  to  be 
regarded  as  an  accomplice.     Porath  v.  State,  954. 
See  Indictment,  4. 
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INDEBTEDNESS. 

Ie«  MONIOIFAI.  CORPOKATIONS,  19-28i. 

INDICTMENT. 
L  Iv  THB  Description  or  thb  Offensb  charged  ia  an  indictment,  taking 
into  consideration  its  nature  and  the  natural  and  legal  import  of  the 
terms  used  in  designating  it,  is  such  as  to  convey  a  certain,  clear,  and 
full  idea  of  the  offense  charged,  it  ia  sufficient.    Norton  v.  State,  538. 

5.  Crihinal  Practick.— Am  Information  ob  Indictment  mat  Include  a 

Crime  in  Addition  to,  or  different  from,  that  with  which  the  accused 
was  charged  before  his  preliminary  examination,  if  such  examination 
■bowed  his  probable  guilt  of  such  additional  or  different  crime.  Porath 
T.  State,  954. 

t.  Joinder. — Several  counts  may  be  included  in  one  information  or  indict* 
ment  for  the  purpose  of  meeting  the  evidence  as  it  may  develop  at  the 
trial,  where  all  the  oonnts  are  substantially  for  the  same  offense  and 
founded  on  the  same  transaction.     Porath  r.  Slate,  954. 

4.  Criminal  Practice — Joinder  or  Counts. — The  Crime  ov  Incest  and 
THAT  of  Rape  may  be  joined  in  the  same  information,  where  both 
eharges  are  founded  on  the  same  criminal  act,  under  a  statute  declaring 
that  different  offenses  and  different  degrees  of  the  same  offense  may  be 
joined  in  one  information,  in  all  cases  where  the  same  might  be  joined 
by  different  counts  in  the  same  indictment.     Porath  v.  State,  954. 

i.  Criminal  Practice — ELEaxioN  between  Counts. — Where  the  same  in. 
formation  contains  two  counts,  both  founded  on  the  same  transaction, 
and  intended  to  meet  the  different  legal  aspects  which  the  evidence 
may  give  the  cause,  the  trial  court  may,  in  the  exercise  of  its  discretion, 
decline  to  compel  the  prosecution  to  elect  upon  which  it  will  proceed. 
Porath  V.  State,  954. 

6.  Formal  Defects,  how  Reached. — A  defect  apparent  on  the  face  of  aa 

indictment,  but  which  does  not  go  to  the  substance  thereof,  may  be 
reached  by  demurrer,  but  not  by  a  motion  to  quash.  Norton  v.  State, 
638. 

7.  DEVEonvs  Allegations  Cured  bt  Verdict. — Though  an  allegation 

in  an  indictment  is  defective,  it  is  sufficient,  after  verdict,  if  it  was  not 
demurred  to,  and  its  meauing  is  made  to  appear  by  necessary  implica. 
tion.     Norton  v.  State,  538. 

8.  Pleas  IN  Abai.  .>[knt  of  an  indictment  setting  up  simple  irregularities 

in  the  selection  of  jurors  must  be  framed  with  the  greatest  strictness  as 
to  accuracy  and  precision,  and  be  certain  to  every  intent.  Jenkins  v. 
.State,  267. 
0.  Plea  in  Abatement  of  an  indictment  alleging  simply  that  the  indict- 
ment was  found  by  a  grand  jury  not  drawn  according  to  a  certain 
named  statute,  but  was  summoned  from  the  body  of  the  county  at  large, 
is  bad  on  demurrer,  in  failing  to  state  wherein  such  statute  has  not 
been  complied  with.     Jenkins  v.  Slate,  267. 

See  Embezzlement;  Homicide,  11;  Seduction. 

INDORSEMENT. 
See  Checks. 
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INFORMATION. 
See  DisoBDBBLT  Houses,  2,  3;  iNDionmnii 

INHERITANCE. 
See  Descent. 

INJUNCTIONS. 

1.  Oaritishhent — Nonresidents. —  Injcnction  doea  not  lie  to  restrain  • 
resident  creditor  from  maintaining  garnishment  in  another  state  of 
debts  due  there  to  a  resident  debtor.  Wyeth  Hardvoare  etc  Co.  T.  Lang, 
626. 

1.  Alteration  of  Instruments — Injunction  to  Prevent  Transfer.— The 
maker  of  a  note  materially  altered  after  its  execution,  and  void  as  to 
him,  ia  not  entitled  to  an  injunction  to  prevent  its  transfer  or  collec« 
tion,  as  he  has  an  adequate  remedy  at  law.  Erickion  v.  First  Nat.  Bank, 
753. 

S.  Alteration  of  Instruments— Enjoining  Transfer. — ^The  fact  that  the 
maker  of  a  note  materially  altered  after  its  execution,  and  void  as  to 
him,  is  apprehensive  that  witnesses  by  whom  he  expects  to  establish  a 
defense  against  the  note  may  die  or  move  away,  does  not  entitle  him 
to  an  injunction  restraining  the  negotiation  of  the  note.  Erkkson  v. 
First  Nat.  Bank,  753. 

4.  Negotiable  Instruments— Enjoining  Transfer.— If  a  negotiable  in< 
strument  is  about  to  be  transferred  before  due,  so  as  to  cut  off  defenses 
of  the  maker,  he  may  enjoin  its  transfer  and  have  it  delivered  ux>  for 
eancellation,  but  it  is  otherwise  if  the  instrument  is  non-negotiable. 
Srickaon  v.  First  Nat.  Bank,  753. 

INSOLVENCY. 
See  Partnership,  11. 

INSTRUCTIONS. 
See  Apfbai^  12,  18-24;  Disorderly  Houses,  10;  New  Trial,  2;  Sales,  2} 

Trial,  5-7. 

mSURANCBL 

1.  Trlb  to  Property — ^Insurable  Interest. — Although  the  insured  prem- 
ises have  been  conveyed  to  the  insured  without  consideration,  and  for 
the  fraudulent  purpose  of  placing  them  beyond  the  reach  of  the  gran- 
tor's creditors,  this  is  not  any  defense  for  the  insurer  under  a  policy 
providing  that  it  shall  be  void  if  the  interest  of  the  insured  in  the  prem- 
ises is  other  than  unconditional  and  sole  ownership.  Boehester  Loan 
etc  Co.  V.  Liberty  Ins.  Co.,  745. 

1.  An  Interest  in  Property  to  be  Insurable  does  not  necessarily  depend 
upon  the  sole  ownership  of  the  property.  It  may  be  a  special  or  lim- 
ited ownership  disconnected  from  any  title,  lien,  or  possession.  Roch' 
ester  Loan  etc,  Co.  v.  Liberty  Ins.  Co.,  745. 

J.  Insurable  Interest. — If,  by  a  loss,  the  holder  of  an  interest  in  prop- 
erty is  deprived  of  its  possession,  enjoyment,  or  profit,  or  a  security  or 
lien  resting  thereon,  or  other  certain  benefits  growing  out  of,  or  de- 
pendent upon  it,  he  has  an  insurable  interest  therein.  Boehetter  Loan 
etc  Co.  V.  Liberty  Ins.  Co.,  745. 
▲m.  St.  Kep.,  Vou  XLVIIL— 64 
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4.  Insurablb  Interest  ik  Peesonaltt.  —Possession  witb  claim  of  own- 
ership of  personal  property  invests  one  with  an  insurable  interest 
'therein,  and,  if  an  insurance  company  insures  such  property,  and 
loss  occurs,  it  cannot  defend  against  payment  on  the  ground  that  the 
insurer  holds  the  property  in  trust  for  another,  even  to  enable  such 
other  to  consummate  a  fraud,  if  it  affects  the  insurance  without  in- 
quiry  aa  to  the  title,  and  without  express  and  positive  false  represen. 
tations  as  to  the  ownership  of  the  title  believed  in  and  acted  upon  by 
the  insurer.     Rochester  Loan  etc  Co.  v.  Liberty  Ins.  Co.,  745. 

■i.  Insurable  Interest  in  Real  Estate. — If  a  policy  of  insurance  is  is- 
sued to  one  who  holds  the  legal  title  to  real  estate,  without  inquiry 
by  the  insurer  as  to  whether  any  other  person  is  interested  in  such 
property,  and  no  representations  are  made  by  the  insured  further 
than  that  he  is  the  owner  of  the  property,  it  is  no  defense  to  an  action 
on  the  policy  that  the  insured,  though  holding  the  legal  title,  is  a 
mere  trustee  for  an  undisclosed  beneficiary.  Rochester  Loan  etc  Co, 
▼.  Liberty  Ins.  Co.,  745. 

6.  An  Increase  of  Risk,  by  the  unauthorized  addition  to  the  building  in 
which  a  business  is  conducted,  is  not  shown  by  evidence  that  the  ad- 
dition brought  the  building  a  few  feet  nearer  certain  houses,  if  it  is  not 
shown  how  far  distant  these  houses  were,  and  that  their  proximity 
increased  the  danger  of  fire.     Mitchell  v.  Mississippi  etc.  Ins.  Co.,  535. 

7.  Iron-safe  Clause — Divisibilitt  of  Contract.  —In  a  policy  of  insur- 
ance covering  a  stock  of  goods,  as  well  as  store  fixtures  and  furniture, 
separately  valued,  an  "  iron-safe*'  clause  requiring  the  books  of  ac- 
count and  last  inventory  of  the  business  to  be  kept  in  a  fire-proof  safe 
does  not  apply  to  the  furniture  and  fixtures.  The  contract  is,  there- 
fore, divisible,  and,  in  the  absence  of  fraud,  is  good  as  to  the  furniture 
and  fixtures,  though  it  may  be  avoided  as  to  the  goods  by  a  failure  to 
observe  such  clause.     Mitchell  v.  Mississippi  etc.  Ins.  Co.,  535. 

8.  Iron-safe  Clause — Estoppel. — An  insurance  company,  having  insured 
a  stock  of  goods,  cannot  set  up  a  breach  of  an  "  iron-safe  clause" 
in  its  policy,  requiring  the  books  of  account  and  last  inventory  of 
the  business  to  be  kept  in  a  fire-proof  safe,  if  its  agent,  when  he  is- 
sued the  policy  and  collected  the  premium,  knew  that  the  insured  had 
no  safe,  and  did  not  intend  to  have  one,  but  intended  to  keep  the 
books  of  account  at  the  store,  as  he  had  been  doing.  Mitchell  v.  Mia- 
sissippi  etc.  Ins.  Co.,  535. 

9.  Estoppel  —  Fraud. — An  insurer  is  not  permitted  to  collect  premiums 
with  full  knowledge  of  the  existence  of  facts  which  might  avoid  the 
policy,  and  of  the  purpose  of  the  insured  to  continue  to  conduct  the 
business  in  disregard  of  a  provision  working  a  forfeiture,  and  then  to 
deny  the  validity  of  the  policy  should  a  loss  occur.  Mitchell  r.  Missis- 
tippi  etc.  Ins.  Co.,  535. 

10.  Waiver. — Agents  of  Insurers  Possessino  Limited  Power  to  solicit 
insurance,  deliver  policies,  and  receive  premiums  cannot  waive  condi- 
tions and  forfeitures.     Kirkman  v.  Farmers'  Ins.  Co.,  454. 

11.  Proof  of  Loss — Waiver. —  An  acknowledgment  in  writing  by  an 
insurer  of  notice  of  loss,  together  with  a  statement  that  the  claim 
will  receive  prompt  attention,  is  not  a  waiver  of  a  condition  in  the 
policy  requiring  proof  of  loss  within  sixty  days  thereafter.  Kirkman  r. 
Farmers'  Im.  Co.,  454. 
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15.  Proof  or  Loss— Waiver. — Under  a  policy  of  fire  insurance  stipulate 
ing  that  none  of  its  conditions  can  be  waived  except  in  writing  by  the 
secretary  of  the  company,  an  adjuster  cannot  orally  waive  proofs  of  loss. 
Kirkman  v.  Farmera'  Ins.  Co.,  454. 

13.  Proof  of  Loss  —  Waiver,  —  If,  under  a  policy  of  fire  insurance  re. 
quiring  proof  of  loss  within  sixty  days  thereafter,  the  insured,  after 
the  expiration  of  such  sixty  days,  writes  the  insurer  stating  the 
amount  of  loss,  that  notice  thereof  has  been  given  to  and  acknowledged 
by  him,  that  the  policy  is  burned,  asking  for  a  copy  thereof,  and  "  if 
the  loss  will  be  settled  without  suit,  please  inform  me;  if  not,  we  desire 
to  commence  s  uit  at  once,"  to  which  the  insurer  replies  by  inclosing  a 
copy  of  the  policy,  together  with  a  statement  that  no  proof  of  loss  has 
been  received,  this  does  not  constitute  a  waiver  of  such  proof,  although 
formal  proof  is  thereafter  sent  with  an  inquiry  if  the  loss  would  be 
paid,  to  which  no  reply  is  given.     Kirkman  v.  Farmers'  Ins.  Co.,  454. 

14.  Waivkr  of  Proof  of  Loss.  —  An  insurance  company  by  refusing  to 
pay  a  loss,  and  defending  on  the  ground  that  the  policy  in  suit  was 
not  in  force  at  the  time  of  the  loss,  thereby  waives  the  right  to  be  fur- 
nished with  any  proof  of  loss  as  required  by  the  policy.  Rochester  Loan 
etc  Co.  v.  Liberty  Ins.  Co.,  745. 

16.  Proof  of  Loss. — An  affidavit  by  the  insured  describing  the  premises 
insured,  stating  their  loss  and  the  date  thereof,  the  amount  of  dam- 
age and  of  the  insurance,  and  that  the  cause  of  the  fire  is  unknown, 
is  a  substantial  compliance  with  the  terms  of  a  policy  requiring  the  in- 
sured to  furnish  the  insurer  with  proof  of  loss.  BocJiester  Loan  etc  Co, 
V.  Liberty  Ins.  Co.,  745. 

16.  Occupancy. — The  words  **  vacant  and  unoccupied"  in  an  insurance  pol- 
icy must  be  construed  with  reference  to  the  kind  and  adaptability  of 
the  structure  or  building  insured.  Limburg  v.  German  etc.  Ins.  Co., 
468. 

17.  Occupancy  Implies  Actual  Use  of  a  dwelling-house  as  such,  and  ui 
insurer  has  a  right,  under  a  policy  employing  such  word,  to  the  care 
and  supervision  of  the  insured  premises  involved  in  such  an  occupancy. 
Limburg  v.  German  etc.  Ins.  Co.  468. 

18.  Occupancy. — The  mere  use  of  a  store  building  as  a  place  in  which  to 
store  a  few  articles  of  personal  property,  no  other  business  being  car- 
ried on  therein,  renders  the  building  "  vacant  and  unoccupied"  within 
the  meaning  of  those  words  as  used  in  an  insurance  policy.  Limburg  v. 
German  etc.  Ins.  Co.,  468. 

19.  Occupancy  of  Premises. — An  insured  building  used  by  a  tenant  as 
a  store  and  cigar  factory  is  rendered  "vacant  and  unoccupied"  with- 
in the  meaning  of  those  words  as  used  as  a  condition  in  the  policy 
of  insurance,  when  the  tenant,  upon  the  expiration  of  his  lease, 
removes  himself  and  most  of  his  stock  from  the  building,  leaving 
therein  only  a  counter  for  sale  and  a  few  articles  belonging  to  himself, 
and  another  stored  there  without  the  knowledge  or  consent  of  the  land- 
lord, and  retains  a  key  to  the  premises  in  order  to  show  intending  pur- 
chasers the  counter  while  the  landlord  is  seeking  another  tenant.  Lim- 
burg V.  German  etc.  Ins.  Co.,  468. 

20.  Occupancy  of  Premises.  —  Altering  and  repairing  an  unoccupied 
building  does  not  constitute  an  occupancy  under  an  insurance  policy 
providing  that  the  premises  shall  not  become  vacant  and  unoccupied. 
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and  that  mechanics  may  be  employed  for  a  certain  number  of  days  for 
the  purpose  of  making  alterations  and  repairs  in  the  insured  premises. 
Limburg  v.  Oerman  etc.  Ins.  Co.,  468. 

Bl.  Vacant  Propbrty — Waiver. — A  provision  in  a  policy  of  insurance 
rendering  it  void  if  the  insured  property  is,  at  the  date  of  the  policy, 
ta  shall  afterward  become,  vacant  a.ul  unoccupied,  is  for  the  benefit 
of  the  insurer,  and  may  be  waived  by  him,  and  the  existence  of  the 
Tacancy  at  the  date  of  the  policy,  or  afterward,  does  not  render  it 
void,  but  ouly  voidable  at  the  election  of  the  insurer.  Eocheater  Loan 
etc.  Co.  V.  Liberty  Ins.  Co.,  745. 

12.  Vacant  Premises — Waiver — Estoppel. — If  an  insurer  issues  a  policy 
on  property  with  actual  knowledge  on  the  part  of  himself  or  his  agent 
that  the  insured  premises  are  at  the  time  vacant  and  unoccupied,  he 
thereby  waives  a  condition  in  the  policy  that  it  shall  be  void  if  tba 
property  is,  at  the  time  insurance  is  issued  thereon,  vacant  and  uuoo- 
eupied,  and  he  is  estopped  from  alleging  such  vacancy  as  a  defense  to 
an  action  to  recover  for  a  loss  under  the  policy.  Rochester  Loan  etc  Co. 
T.  Liberty  Ins.  Co.,  745. 

S3.  Rbinscrance — EPFEcrr  of  Prior  Loss. — ^If  a  contract  for  reinsurance  ia 
made  where  a  custom  exists  among  insurers  to  charge  and  collect  pre- 
miums  as  and  from  the  date  of  reinsurance  and  to  write  policies  so  as  to 
cover  the  reinsured  risk  from  the  date  of  reinsurance,  and  there  is  noth- 
ing indicating  a  mutual  intention  of  the  parties  to  give  the  contract  of 
reinsurance  in  suit  a  retroactive  effect,  the  reinsurer  is  not  liable  if  the 
property  is  destroyed  prior  to  the  execution  of  the  contract  of  reinsur- 
ance without  the  knowledge  of  either  party  of  the  loss  at  that  time. 
Union  Ins.  Co.  v.  American  etc.  Ins.  Co.,  140. 

t4.  Reinsurance — Date  of, — A  policy  of  insurance  or  reinsurance,  if  deliv- 
ered, takes  effect  from  its  date,  unless  otherwise  stated  therein,  or  un- 
less there  is  evidence  of  a  contrary  intent,  and  if  the  premium  is  paid 
and  the  policy  is  not  delivered  until  afterward,  the  policy  takes  effect 
by  relation  as  to  its  date,  though  a  loss  intervenes.  Onion  Ins.  Co.  v. 
American  etc.  Ins.  Co.,  140. 

S8.  Validity  of  Policy  Issued  by  Agent  and  Receiver  to  Himself.  — 
If  an  insurance  agent  is  appointed  a  receiver  of  a  stock  of  merchan- 
dise, and  issues  a  policy  of  insurance  thereon  to  himself  without  the 
consent  of  his  principal,  it  is  void.  Wildberger  v.  Hartford  etc  Ins. 
Co.,  558. 

S6.  Notice  to  Agent  as  Notice  to  Insurer. — Notice  to  an  insurance 
agent  who  issues  a  policy  of  facts  relating  to  the  subject  matter  of 
the  insurance  is  notice  to  the  company,  and  if  he  fails  to  properly 
state  them  in  the  policy,  when  relied  upon  and  trusted  to  do  so,  the 
company  is  not  permitted  to  escape  liability  on  that  ground.  Rochester 
Loan  etc  Co.  v.  Liberty  Ins.  Co.,  745. 

27.  Proceeds  of  Policy — Assets  of  Estate — Descent.  —  If  a  policy  of 
life  insurance  is  payable  to  a  beneticiary  named  therein,  or  to  her 
"  legal  representatives"  upon  the  death  of  the  insured;  or,  if  the 
beneficiary  is  not  then  living,  to  her  children,  or  to  their  guardian, 
and  the  only  child  of  the  beneficiary  dies,  leaving  two  children,  and 
thereafter,  but  before  the  death  of  the  insured,  the  beneficiary  dies, 
the  insurance,  upon  the  death  of  the  insured,  is  not  a  part  of  the  bene, 
ficiary's  estate,  and,  therefore,  not  liable  for  her  debts,  but,  by  the  law 
of  descent,  goes  to  the  grandchildren.     Estate  qf  Conrad,  396. 
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18.  Construction  o»  Clattsb  as  to  Payment.— A  clause  in  a  policy  of 
life  insurance,  authorizing  payment  to  the  beneficiary's  legal  repre* 
sentatives,  does  not  authorize  payment  to  his  administrator.  It  con. 
templates  payment  to  some  legal  representative  appointed  by  him  to 
raoeire  the  money.  Estate  of  Conrad,  396. 
See  ExBCUTiON,  9. 

INTEREST. 
See  Guaranty,  5;  UsTTBY. 

JOINDER. 
See  Indictment,  3,  4. 

JUDGMENTS. 

1.  Judgment  Estoppel.  —Though  upon  a  Plea  in  Abatembnt  interposed 

by  the  defendant,  a  judgment  is  entered  in  favor  of  the  plaintiff  for  the 
full  amount  of  his  claim,  such  judgment  is  in  the  nature  of  a  punish- 
ment for  delay,  and  its  operation  is  limited  to  the  plaintiff's  claim  in 
that  case,  and  it  is  not  admissible  in  a  subsequent  controversy  between 
the  same  parties  as  evidence  of  the  facts  necessary  to  support  the  plain- 
tiff's claim.     Jericho  v.  Underhill,  804. 

2.  Res  Judicata — By  what  Determined. — The  questions  of  estoppel,  res 

judicata,  or  bar  cannot  be  decided  from  the  judgment  alone,  but  must 
be  determined  by  the  aid  of  the  judgment-roll  and  the  clerk's  minutes 
of  the  trial.  Converse  v.  Sickles,  790. 
8.  Estoppel. — In  Order  to  Bar  a  Second  Action  the  circumstances  of 
the  first  action  must  have  been  such  that  the  plaintiff  might  have  recov- 
ered for  the  same  cause  of  action  alleged  in  the  second.  An  adjudica- 
tion made  on  grounds  purely  technical,  and  where  the  merits  could  not 
come  into  question,  is  limited  to  the  point  actually  decided,  and  will 
not  preclude  a  subsequent  action  brought  in  a  way  to  avoid  the  objec- 
tion which  proved  fatal  in  the  first.     Converse  v.  Sickles,  790. 

4.  Res  Judicata. —Judgment  against  a  defendant  rendered  after  a  deed  to 

him  for  the  plaintiff  has  been  placed  in  escrow,  but  before  the  happen- 
ing of  the  condition  upon  which  its  delivery  is  authorized,  does  not 
affect  title  subsequently  acquired  by  the  actual  delivery  of  such  deed 
to  the  grantee  therein.     Ashford  v.  Prewitt,  37. 

5.  Res  Judicata — Right  to  Deficiency  Judgment. — If  a  judgment  ia  en- 

tered directing  the  sale  of  premises,  and  that  the  defendant  shall  pay 
any  deficiency  that  may  arise  from  such  sale,  it  is  an  adjudication  of 
the  rights  of  the  parties,  and,  while  it  remains  in  force,  the  court  has  no 
authority  to  set  aside  a  deficiency  judgment,  on  the  ground  that  it  wai 
agreed  between  the  parties  before  the  judgment  was  entered  that  the 
plaintiff  would  bid  the  full  amount  of  the  judgment,  and  that  the  de- 
fendant should  not  be  liable  for  any  deficiency.  Mutual  Life  Im.  Oo.  r, 
O'Donnell,  796. 

6.  Indefiniteness  —  Aider  by  Record. — Every  judgment  may  be  con- 

strued and  aided  by  the  entire  record,  and  while  the  judgment  should 
be  so  complete  within  itself  as  that  the  officer  issuing  process  to  enforce 
it  can  see  at  a  glance  the  parties  for  and  against  whom  the  process 
is  to  be  issued,  yet,  if  the  parties  for  and  against  whom  the  judgment 
is  rendered  are  so  referred  to  therein  as  that  a  reference  to  its  caption 
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or  to  the  pleadin;^,  process,  and  proceedings  in  the  action  makes  cer- 
tain the  names  of  the  parties  thus  referred  to,  it  Ib  sufScient.  Taylor 
y.  Branham,  249. 

T»    A  JUDGMBNT  ON  MOTION  MAY  BE  VACATED  OR  MODIFIED  ON  THE  GrOUNO 

THAT  It  was  Entered  Contrary  to  an  Oral  Agreement  betwebk 
THE  Parties,  though  a  rule  of  the  court  declares  that  no  private  agree* 
ment  or  consent  between  the  parties  or  their  attorneys  in  respect  to 
the  proceedings  in  a  cause  shall  be  binding,  unless  reduced  to  the  form 
of  an  order,  or  unless  evidence  thereof  exists  in  writing.  Hence,  if  ia 
a  suit  to  foreclose  mortgages,  an  oral  agreement  is  made  between  tha 
parties  or  their  counsel  that  the  defendant  shall  not  be  liable  for  any 
deficiency,  and,  because  of  such  agreement,  the  defendant  consents  to 
the  entry  of  judgment,  and  does  not  attend  the  sale  of  the  property, 
and  such  judgment  as  entered  makes  the  defendant  liable  for  a  defi* 
ciency  resulting  from  a  resale,  he  may  obtain  relief  from  such  judgment 
by  a  motion  in  the  court  wherein  it  was  entered,  and  may  there  have  it 
modified  so  as  not  to  conflict  with  the  oral  agreement.  Muttial  L\fe  Iru. 
Co.  V.  O'Donnell,  796. 

8.  Attack  in  Equity. — A  suit  in  equity  to  set  aside  a  judgment  at  law, 
although  not  a  collateral,  is  always  an  indirect  attack,  and  does  not 
question  or  dispute  the  effect  of  the  judgment  as  an  adjudication,  but 
seeks  relief  from  its  operation  upon  equitable  grounds.  EichJioff  r. 
Eichhof,  110. 

9.  Judgments  by  Default — Direct  Attack — Presumptions. — In  a  direct 
attack  by  appeal  from  a  judgment  by  default  there  is  no  presumption 
in  favor  of  the  existence  of  any  fact  essential  to  the  jurisdiction  of  tha 
court  over  the  defendant,  but  in  all  matters  of  which  the  judgment 
contains  a  record  its  verity  is  presumed  as  fully  as  upon  a  collateral  at- 
tack.    EicKkoffy.  EichJioff,  110. 

10.  Sale  under  a  Judgment  in  Fact  Paid,  though  not  satisfied  of  rec- 
ord, is  void,  and  conveys  no  title,  even  though  the  purchaser  has  no 
knowledge  that  the  judgment  has  been  paid.    Shaffer  v.  McCrackin,  465. 

11.  Proof  of  Payment. — The  payment  of  a  judgment  to  the  attorney  who 
obtained  it  may  be  proved  by  parol  evidence.    Shaffer  v.  McCrackin,  466. 

12.  Proof  of  Payment. — The  account-book  of  an  attorney,  to  whom  a  judg- 
ment obtained  by  him  is  shown  to  have  been  paid,  is  incompetent,  aa 
evidence,  to  show  nonpayment  without  first  laying  a  proper  foundatioa 
for  its  introduction,  and  a  showing  that  it  is  the  only  account-book  kept 
by  him.     Shaffer  v.  McCrackin,  465. 

13.  Payment — Assignment. — Payment  made  to  the  attorney  of  record  who 
procures  a  judgment  before  his  authority  is  revoked,  or  before  notica 
thereof  to  the  judgment  defendant,  is  binding  on  the  judgment  plaintiff", 
and  an  assignee  of  such  judgment  takes  it  subject  to  all  equities  and 
defenses.     Shaffer  v.  McCrackin,  465. 

8ae  Appeal,  10;  Assignment,  1,  2;  Attorney  and  Client;  Eotoppbl,  2; 
Evidence,  2;  Execution,  1-5;  Former  Jeopaedyj  Municipal  Cor» 
POBATIONS,  23-25;  Process;  Setoff. 

JUDICIAL  SALES. 
See  Guardian  and  Ward,  2-4, 

JUmSDICTION. 
See  BuAUDs  of  Trade;  Process* 
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JURY   AND  JURORS. 
See  New  Trial,  4,  5;  Trial,  4. 

LANDLORD  AND  TENANT. 

1.  Satisfaotort  Lease. — Under  a  contract  to  pay  a  commission  to  an  agent 
for  obtaining  a  "satisfactory  lease,"  the  landlord  cannot  arbitrarily  re- 
fuse to  accept  the  lease  negotiated.     Mullally  v.  Oreenwood,  613. 

%  Assignment  of  Lease,  if  made  voluntarily  and  without  the  knowledge 
or  acceptance  of  the  assignee,  does  not  bind  him.  Mac/arland  v.  Heinit 
629. 

5.  Consent  to  the  Surrender  or  Abandonment  of  Leased  Premises  i^i 
not  implied  from  the  failure  of  the  landlord  to  return  a  key  which  the 
tenant  had  left  with  a  clerk  authorized  to  collect  rents.  Blake  r.  Dick, 
671. 

4.  Adthoritt  to  Accept  a  Surrender  of  leased  premises,  which  the  ten- 
ant leaves  without  lawful  justification,  is  not  implied  from  authority 
to  collect  the  rents  thereof.     Blake  v.  Dick,  671. 

6.  Waiver. — If  a  Tenant  Leaves  the  Demised  Pbemisks,  but  afieb- 
WARD  Returns  and  Remains  therein  for  some  months,  he  waives  any 
right  he  may  have  had  to  set  up  fraud,  deceit,  or  eviction.  Blake  v. 
Dick,  671. 

8.  Eminent  Domain. — The  Rent  Collectible  after  part  of  the  premises 
have  been  taken  in  the  exercise  of  the  right  of  eminent  domain  is  the 
same  as  before.  Such  taking  does  not  relieve  the  tenant  from  the  ob- 
ligation to  pay  rent  as  stipulated  in  the  lease.     Oluck  v.  Mayor,  616. 

7.  No  Eviction  Takes  Place  where  part  of  the  premises  under  lease  are 
appropriated  to  a  public  use  in  the  exercise  of  the  right  of  eminent 
domain.     Oluck  v.  Mayor,  515. 

8.  There  is  no  Implied  Warranty  that  a  dwelling-house  is  in  a  tenant- 
able  condition,  or  that  it  will  be  kept  in  such  a  condition.  Blake  v. 
Dick,  671. 

9.  A  Tenant  Assumes  the  Risks  of  the  Condition  of  premises  if  he  in- 
spects them  before  accepting  a  lease  and  the  landlord  is  not  guilty  of 
any  concealment.     Blake  v.  Dick,  671. 

10.  An  Agreement  or  Promise,  afier  a  Lease  of  Premises  had  been 
Accepted,  to  repair  defects  in  them,  or  to  put  them  in  a  better  con- 
dition, is  without  consideration  and  void.     Blake  v.  Dick,  671. 

IL  Where  a  Landlord  cannot  be  Held  Liable  for  the  creation  of  a 
nuisance,  he  cannot  be  held  responsible  for  any  act  not  negligent  or 
wrongful  in  trying  to  abandon  it  at  the  request  of  the  tenant.  Blake 
V.  Dick,  671. 

12.  Defective  Condition  of  Premises. — The  fact  that  the  premises  were 
so  situate  that  rain  was  liable  to  flow  into  the  basement  and  render  it 
unfit  for  use,  and  that  this  defect  at  the  time  of  leasing  was  not  appar- 
ent, because  the  weather  was  warm  and  dry,  does  not  entitle  the  tea- 
ant,  after  accepting  a  lease,  to  surrender  and  abandon  the  premises, 
when  he  had  an  opportunity  for  inspecting  them  and  no  fraud  or  con- 
cealment was  practiced  upon  him.     Blake  v.  Dick,  671. 

18.  Negligence — Unprotected  Machinery. — If  a  landlord  after  leasing 
premises  for  business  purposes  enters  and  erects  thereon,  without  the  con- 
sent of  the  tenant,  an  uninclosed  and  unprotected  revolving  shaft,  for 
transmitting  power  to  other  buildings,  and  such  shaft  is  operated  for 
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the  sole  nse  of  the  landlord  nnder  bis  absolute  control,  be  is  liable  to 
an  employee  of  the  tenant,  who,  though  knowing  of  the  location  of  the 
shaft  and  of  its  apparent  dangers,  has  no  knowledge  of  its  invisible 
dangers,  and  is  injured  by  coming  in  contact  with  it  while  necessarily 
in  its  locality  and  engaged  in  the  line  of  duty  to  bis  employer.  Dat4i 
V.  Pacific  Co.,  156. 

14.  Neolioenob — Uminolosed  and  Dangerous  Machinebt  on  Lease* 
Premises.— A  landlord  of  a  building  leased  for  business  purposes  is  a 
trespasser  or  mere  licensee  in  placing  in  the  leased  premises  withoat 
the  consent  of  the  tenant  a  revolving  shaft  for  transmitting  power  to 
other  buildings,  and  cannot  relieve  himself  from  liability  to  an  em> 
ployee  of  the  tenant,  injured  by  contact  with  the  shaft,  on  the  ground 
that  such  employee  was  not  properly  in  the  vicinity  of  the  shaft  at  tbe 
time  the  injury  was  inflicted.     Davia  v.  Pacific  Power  Co.,  156. 

16.  Nbolioence — Uninclosed  Machinery  on  Leased  Premises. — A  land< 
lord  of  a  leased  building  who  puts  therein,  without  the  consent  of  the 
tenant,  a  revolving  shaft  for  the  transmission  of  power  to  other  buildings 
is  bound  to  inclose  it  or  use  other  means  to  protect  the  employees  of 
the  tenant  necessarily  in  its  vicinity.  The  tenant  and  his  employees  do 
not  assume  any  of  the  risks  incident  to  its  maintenance,  and  the  land* 
lord  is  liable  for  injury  to  them  caused  by  its  unprotected  condition. 
Davia  v.  Pacific  Power  Co.,  156. 

16.  Negligence — Unprotected  Machinery  on  Leased  Premises — Lia- 
bility OE  Landlord. — If  a  landlord  retains  or  has  control  of  a  portion  of 
leased  premises,  the  responsibility  rests  with  him  to  see  that  no  injury 
results  to  those  having  rights  there  by  reason  of  the  manner  in  which 
such  portion  of  the  premises  is  occupied  or  used,  and  if  he  puts  dan- 
gerous machinery  thereon  he  must  fence  or  use  other  proper  means  to 
protect  those  rightly  in  its  vicinity.     Davia  v.  Pacific  Power  Co.,  156. 

17.  Negligence— Unprotected  Machinery — Contributory  Negligence. 
If  a  landlord  erects  an  uninclosed  and  dangerous  shaft  in  a  leased 
building  without  the  consent  of  his  tenant,  an  employee  of  the  latter 
who  has  knowledge  of  the  location  of  the  shaft  but  not  of  its  in- 
▼isible  dangers  is  not  guilty  of  contributory  negligence  in  going  near  to 
it  and  standing  at  what  he  considers  a  safe  distance  from  it  while  per- 
forming a  necessary  act  in  the  line  of  his  duty  to  his  employer.  Davit 
V.  Pacific  Power  Co.,  156. 

See  Crops;  Eminent  Domain,  3,  4;  Mechanics'  Lxems^  8. 

LEADING  QUESTIONS. 
See  Witnesses,  6. 

LEASE. 
See  Landlord  and  Tenant. 

LEGACY. 
See  Devise. 

LEGISLATURE. 
See  Boards  07  Health;  Eminent  Domain;  Marbiagi  and  Divorob,  1-S| 

Waters. 
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LEWDNESS. 
See  Disorderly  Houses. 

LICENSK 
8«0  Bailboass,  10;  Real  Profebtt,  3;  Statutes,  6. 

LIMITATIONS  OP  ACTIONS. 
1.  SrATtiTE  or  Limitations  in  Actions  between  Nonbesidents. — A  stat- 
ute providing  that  "  if  any  person  liable  to  an  action  shall  be  absent  out 
of  the  state  at  the  time  when  the  cause  of  action  may  arise  or  accrue 
against  him,  he  shall  have  no  benefit  of  the  limitations  herein  con- 
tained, if  the  person  who  hets  the  cause  of  action  shall  commence  the 
same  after  the  presence  in  this  state  of  the  person  liable  thereto  within 
the  times  herein  limited,"  applies  when  both  parties  have  not  beea 
residents  of  the  state.  Hence,  a  foreign  corporation  sued  in  this  state 
by  another  foreign  corporatiou,  whether  the  cause  of  action  arose  in 
this  state  or  not.  is  not  entitled  to  the  benefit  of  the  statute  of  limita* 
tions,  neither  having  been  a  resident  of  the  state.  Maton  v.  Union  MUU 
etc  Co.,  624. 

ft    EXOBPTIONS    IN    the   STATUTE   Or    LIMITATIONS    IB    FaVOB   OB    AQAIN8T 

Persons  Absent  prom  tub  State  apply  against  and  in  favor  of  for* 
eigners  who  have  never  been  therein,  though  the  cause  of  action  also 
•rose  in  •  foreign  state  or  couatry.     Mason  v.  Union  Mill*  etc  Co,f  624. 
See  Guaranty,  6-9. 

LIS  PENDENS. 

PvBOHASBBs* — NoTiOK.— In  a  suit  in  reference  to  specific  property  well 

described  in  the  pleadings  all  persons  purchasing  while  the  suit  is  in 

full  prosecution  do  so  at  their  own  periL     They  take  the  risk  of  the 

result  of  the  suit,  and  are  concluded  by  the  decree  therein.     Leuder$  r, 

Thonuu.  266. 

MACHINERY. 

Se«  Landlord  and  Tenant,  13-17* 

MAINTENANCE. 
See  Champerty. 

MALFEASANCK 
See  Definitions. 

MALICE. 
See  Homicide,  2. 

MANSLAUGHTER. 
See  Homicide,  4. 

MARGINS. 
See  Boards  or  Tradb,  8. 

MARRIAGE  AND   DIVORCE. 
1.  Mabbtaos,   Legislative  Impairment  of  Obligation  or. —Legislation 
affecting  or  annulling  the  marriage  relation  is  not  within  the  protection 
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of  constitutional  provisions  against  the  impairment  of  contracts.  8tatt 
V.  Duket,  928. 

IL  CoNSTiTDTioNAi,  Law — DivoRCE. — Though  a  constitution  forbids  th« 
legislature  from  granting  any  divorce,  it  is  not  thereby  forbidden  from 
enacting  a  statute  declaring  that,  on  the  sentence  to  imprisonment  of 
either  spouse  for  life,  the  marriage  shall  be  thereby  absolutely  dissolved. 
Stale  V.  Duket,  928. 

t.  CoNSTiTDTioNAL  Law. — A  Statute  providing  that  when  either  party  shall 
be  sentenced  to  imprisonment  for  life,  the  marriage  shall  be  thereby 
absolutely  dissolved,  without  any  judgment  of  divorce  or  other  legal 
proceedings,  is  not  unconstitutional.     Slate  v.  Duket,  928. 

4.  Reversal  of  Judgment. — The  dissolution  of  marriage  consequent  upon 

the  sentence  of  either  spouse  for  life   is  absolute,  and  the  reversal  of 
the  sentence  does  not  restore  the   parties  to  their  marital  relations, 
where  the  court  announcing  the  sentence  had  jurisdiction  of  the  ao* 
eased  aod  of  the  offense.     Stale  v.  Duket,  928. 
See  Descent. 

MARRIED  WOMEN. 
See  Husband  and  Wifb. 

MASTER  AND  SERVANT. 
1.  Assumption  of  Risks.— A  person,  when  he  enters  the  service  of  another, 

assumes  only  such  risks  and  dangers  aa  are  usually  incident  thereto. 

Settle  V.  St. Louis  etc.  R.  R.  Co.,  633. 
8.  An  Employee  does  not  Assume  the  risks  of  dangers  which  are  knowa 

to,  and  can  be  avoided  by,  the  exercise  of  reasonable  care  on  the  part  of 

his  employer.     Promer  v.  Milwaukee  etc.  Ry.  Co.,  905. 

5.  AssuJiPTiON  of  Risk. — A  servant  who  has  been  employed  in  a  danger- 

ous position,  or  to  work  with  unsafe  appliances,  who  asks  to  be  retained 
in  such  position,  does  not  thereby  represent  himself  as  competent 
therefor,  nor  does  he  assume  the  risks  thereof.  Ouinard  v.  Knapp-Stou 
etc  Co.,  901. 
4.  Negligence — Assumption  of  Risk. — An  employer  is  charged  with  the 
continuing  duty  of  not  subjecting  his  servants  to  risks  by  his  own  neg- 
ligence in  not  keeping  instrumentalities  used  by  them  in  a  sound  and 
secure  condition,  and  the  servants  do  not  assume  the  risk  arising  from 
such  neglect.     Settle  v.  St.  Louis  etc.  R.  R.  Co.,  633. 

6.  Defective  Appliances — Assumption  of  Risks. — Although  a  servant  is 

advised  of  defects  in  the  appliances  used  by  him,  and  of  the  neglect  of 
the  master  to  repair  them,  he  does  not,  by  electing  to  remain  in  the 
service  and  to  use  the  defective  appliances,  thereby  assume  the  risks  of 
injury  therefrom,  unless  the  defect  is  so  glaring  and  the  danger  so  ob- 
vious, that  a  man  of  common  prudence  would  refuse  to  use  such  in> 
strumentalities.  Settle  v.  St.  Louis  etc.  R.  R.  Co.,  633. 
C  Defective  Appliances— Assumption  of  Risks — Contributory  Negli- 
gence.— Although  a  servant  cannot  wholly  ignore  a  known  defect  in  an 
appliance  provided  for  him,  and  is  required  to  exercise  care  and  cau- 
tion in  its  use,  he  is  not  guilty  of  contributory  negligence  in  thereafter 
using  it,  unless  the  defect  is  so  manifestly  and  glaringly  hazardous  that 
a  person  of  ordinary  prudence  would  not  use  it.  Settle  v.  St.  Louis  etc 
B.  B.  Co,,  633. 
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7,  Th«  Delegation  to  an  Employee  or  Servant  of  the  duty  of  taking 
such  measures  as  are  M'ithin  the  power  of  the  master  to  protect  em< 
ployees  against  dangers  while  at  work  cannot  relieve  the  master  from 
liability,  if  the  employee  to  whom  such  duty  is  deputed  does  not  exer< 
else  reasonable  care  in  its  discharge.  Promer  v.  Milwaukee  etc.  By.  Co., 
905. 

IL  Master  and  Servant  mat  b7  Joined  in  one  action  to  recover  compen<. 
ution  for  injuries  suffered  from  the  same  act  of  negligence.  Qreenberg 
▼.  WhMcmib  Lumber  Co.,  911. 

See  NsGLioKNCB,  3,  18;  Railroads,  12-17« 

MAXIMS. 
One  cannot  accomplish  by  indirect  means  what  he  is  prohibited  from  doing 

directly.     Millington  v.  Laurer,  385. 
Toknti  rum  JU  injuria.    Judson  v.  Giant  Powder  Co.,  148. 

MECHANIC'S  LIEN. 

1.  Pbopertt  Covered — Apportionment. — If,  under  a  contract  to  furnish 
material  to  erect  a  building  upon  each  of  several  lots,  the  material 
furnished  is  used  indiscriminately  in  erecting  each  of  the  buildings  on 
each  lot,  the  whole  debt  may  be  charged  to  all  of  the  lots,  but  all  of 
the  debt  for  all  of  the  material  cannot  be  charged  to  part  of  the  lots. 
Badger  Lumber  Co.  v.  Holmes,  726. 

S,  Apportionment.  —  If  it  ia  sought  to  charge  part  only  of  certain  lots 
for  material  furnished  to  erect  buildings  upon  each  of  such  lots,  the 
amount  of  material  furnished  must  be  apportioned  so  that  the  part 
of  the  real  estate  charged  with  the  mechanic's  lien  shall  bear  no 
greater  amount  of  the  expense  than  the  value  of  the  material  actually 
used  in  the  construction  of  the  improvement  made  on  such  part. 
Badger  Lumber  Co.  v.  Holmes,  726. 

S.  Boildino  on  Leased  Land. — If  a  lessee  causes  a  building  to  b« 
erected  on  leased  premises,  under  an  agreement  between  himself  and 
the  lessor  that  the  former  is  to  pay  for  the  building,  and  the  latter  la 
to  pay  him  therefor  by  allowing  him  to  retain  rents,  the  interest  of 
both  the  lessor  and  lessee  is  subject  to  mechanics'  liens  growing  out 
of  the  erection  of  the  building.  Kremer  v.  Walton,  870. 
See  Mortgages. 

MEETINGS. 
See  Corporations,  I,  2. 

MILLS. 
See  Waters,  22,  24,  25. 

MISFEASANCE. 
See  Agbnct,  11;  Corporations,  10;  DxriNiTiONi» 

MISTAKE. 
See  Devise,  3;  Wills,  4. 
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MONOPOLIES. 
SitADX  Rbstraikt — Trusts.  — An  agreement  reciting  that  its  signers  design 
to  form  a  trast  for  the  parpose  of  secaring  co-operation  in  the  business 
of  manufacturing  preserves,  and  of  selling  and  dealing  in  the  same  in 
home  and  foreign  markets,  and  which  provides  that  this  co-operation 
■hall  be  secured  through  the  powers  conferred  upon  trustees  named  in 
the  agreement,  to  whom  are  to  be  assigned  all  shares  of  stock  held  by 
the  signers  in  various  corporations,  and  who  are  to  purchase  stock  in 
other  corporations,  and  the  property  or  business  of  any  firm  or  individ* 
nal  connected  with  a  similar  business,  is  an  illegal  contract,  because  it 
provides  for  a  combination  in  restraint  of  trade.  BUhop  r.  American 
Preserver*'  Co.,  317. 

See  Agknct,  8, 

MORTGAGES. 

Mbohanics*  Libns. — As  between  a  Mobtoaqb  recorded  on  a  certain  date, 
and  claim  for  a  mechauic's  lien,  in  which  the  material  is  alleged  to  have 
been  delivered  "  between  "  that  date  and  a  subsequent  day,  the  lien  of 
the  mortgage  is  senior  and  superior  to  that  of  the  materialman.  Weir 
V.  Thomas,  741. 

See  Appbal,  4}  Cbops,  2;  Gdabdiait  and  Wabd,  1;  Subrogation,  4»  6. 

MUNICIPAL  CORPORATIONS. 

1.  Obdinanoxs — Passage. — The  fact  that  an  ordinance  is  not  signed  by 
the  mayor  of  a  city  after  its  passage  does  not  render  it  invalid  if  the 
statute  requiring  it  to  be  so  signed  also  provides  that,  if  the  mayor 
shall  "neglect  or  refuse  to  sign  any  ordinance,  or  return  the  same 
with  his  objections  in  writing  at  the  next  meeting  of  the  board  of 
aldermen,  the  same  shall  become  a  law  without  his  signature."  Saleno 
V.  City  of  Neosho,  653. 

S.  Ordinances — Approval. — ^The  approval  of  an  ordinance  by  the  acting 
president  of  a  board  of  city  aldermen,  made  during  the  absence  of  the 
president  of  the  board,  is  valid.     Saleno  v.  City  of  Neosho,  653. 

8.  Reasonableness — Speed  of  Trains. — A  city  ordinance  limiting  the  speed 
of  railroad  trains  to  six  miles  per  hour  is  unreasonable  and  void  when 
applied  to  that  part  of  the  city  added  to,  and  included  in,  its  boundaries 
after  the  ordinance  was  passed,  and  at  a  point  where  no  platted  streets 
are  open  across  the  track,  and  where  the  right  of  way  is  fenced  on  both 
■ides.     Burg  v.  Chicago  etc  Ry.  Co.,  419. 

4.  Municipal  Ordinances  Passed  Either  bt  Virtue  or  Express  or  Im- 
FLIBD  PoWEB  must  be  reasonable,  consonant  with  the  general  powers 
and  purposes  of  the  corporation,  and  not  inconsistent  with  the  laws  or 
policy  of  the  state.     Burg  v.  Chicago  etc.  Ry.  Co.,  419. 

Bk  Liability  fob  Defective  Sxrkets. — Tiie  duty  to  keep  streets  in  repair 
is  a  ministerial  duty  devolving  upon  tlie  municipality,  for  a  breach  of 
which  an  action  lies  in  favor  of  a  party  injured  by  reason  of  a  neglect 
of  such  duty.     Sutton  v.  Snohomish,  847. 

8.  Liability  fob  Defectitb  Streets — Noticb. — If  a  dangerous  hole  or 
defect  in  a  street  has  existed  for  such  length  of  time  that  the  city  an- 
thorities,  by  the  exercise  of  ordinary  diligence,  would  have  discovered 
it  in  time  to  prevent  an  accident,  the  city  cannot  escape  liability  ther8> 
for  for  want  of  actual  notice.     In  such  case  it  is  deemed  to  have  oon« 
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•irnctlre  notice,  whicb  b  snfficient  without  proof  of  actnal  notice. 
Sutton  V.  Snohomistt,  847. 

y.  DxTKOnYB  Streets — Neolioemob. — Failure  on  the  part  of  city  anthori- 
ties  to  discover  and  remedy  a  dangerous  defect  in  a  public  street,  with- 
in  a  reasonable  time,  ia  negligence  on  the  part  of  the  city.  Sution  v. 
Snohomish,  847. 

1.  Permit  to  Exoavats  Street — Notice. — The  fact  that  a  city  has 
granted  a  permit  to  make  a  dangerous  excavation  in  a  street  is  notice 
to  the  city  authorities  that  the  work  is  in  progress,  and  charges  them 
with  the  duty  of  seeing  that  it  is  properly  conducted,  so  as  to  prevent 
accidents  to  third  persons  rightfully  upon  the  street.  Sutton  v.  Snoho' 
mish,  847. 

i>  Liability  fob  Defeotivb  Streets  —  Notice — ^Neolioence. — Whether 
want  of  notice  of  the  removal  of  a  guard  or  barrier  around  a  dangerous 
excavation  in  a  street  is  such  as  to  exempt  the  city  from  liability  fov 
injury  to  a  traveler  depends  upon  whether  a  sufiScient  protection  was 
provided  in  the  first  instance,  as  well  as  the  contributory  negligence  of 
the  traveler,  and  these  questions  are  for  the  jury  to  decide  from  the 
evidence.     Sutton  v.  Snohomish,  847. 

10.  Neqliqenoe — Defective  Sidewalk — Plating  with  Dog. — It  is  the 
duty  of  a  city  to  keep  its  streets  and  sidewalks  in  repair  only  for  those 
who  use  them  for  the  purposes  of  their  creation.  Hence,  an  adult  who 
uses  a  sidewalk  for  the  sole  purpose  of  playing  with  a  dog  cannot  re- 
cover of  the  city  for  injuries  occasioned  by  a  defect  in  the  sidewalk 
while  he  is  so  engaged.  The  street  or  sidewalk  is  not  to  be  used  as  a 
playground.     Jackson  v.  Qreenville,  553. 

11.  LiABiLiTT  for  Defective  Streets. — If  a  city  has  exclusive  control  of 
its  streets,  with  power  to  raise  money  for  their  construction  and  repair, 
a  duty  arises  to  the  public  to  keep  its  streets  in  a  reasonably  safe  con* 
ditiou  for  use  in  the  ordinary  modes  of  travel,  and  it  is  liable  to  respond 
in  damages  to  those  injured  by  a  neglect  to  perform  such  duty.  Sut' 
ton  V.  Snohomish,  847. 

12.  Liability  for  Defective  Streets — Presentation  of  Demand. — A 
claim  for  damages  for  injury  arising  from  defective  streets  need  not  be 
presented  to  the  city  council  prior  to  suit,  within  the  meaning  of  a  stat- 
ute providing  that  all  demands  against  a  city  must  be  presented  to  and 
audited  by  the  city  council.    Sutton  v.  Snoliomish,  847. 

15.  Liability  of  Cities  for  Injuries  Sustained  by  Individuals  from 
the  use  of  defective  streets  is  a  question  of  law,  which  can  be  properlj 
raised  only  by  demurrer,  and  not  by  motion  for  a  nonsuit.  Sutton  v. 
Snohomish,  847. 

14.  Animals  Runninq  at  Larqb. — A  municipality  having  power  to  ordain 
and  enforce  ordinances  necessary  for  the  peace,  good  order,  health, 
and  safety  of  the  town,  and  of  the  people  and  property  therein,  can, 
by  ordinance,  restrain  domestic  animals  from  running  at  large.  The 
withholding  of  this  power  from  the  municipality  is  not  inferable  from 
the  fact  that  in  the  charter  of  other  municipalities  it  is  granted  in  ex> 
press  terms.     Cochrane  v.  Mayor,  479. 

16.  Liability  of  for  Failing  to  Exercise  Its  Powers. — A  municipality 
having  power  to  restrain  the  running  of  domestic  animals  at  large  in  its 
•treets,  and  which  fails  to  exercise  its  power,  is  answerable  in  damage* 
tea  person  attacked  and  injured,  while  walking  along  such  streets,  by 
a  cow,  which  is  on  the  streets  by  the  fault  of  its  owner,  and  which  th« 
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municipality  could  have  prevented  from  runninp;  at  large  by  the  use 
of  ordinary  care  and  diligence.     Cochrane  v.  Mayor,  479. 

16.  A   MONICIPALITT  IS  SOT   ANSWERABLE  FOB  INJURY  TO  A   HuMAN  BkINQ 

Inflicted  by  a  Domestic  Animal  running  at  large  on  the  public  streets, 
if  such  animal  was  at  the  place  where  it  inflicted  the  injury  for  so  short 
a  time  that  it  could  not  have  been  discovered  by  the  municipal  officers 
by  the  use  of  reasonable  care  and  diligence  before  inflicting  the  injury. 
Cochrane  v.  Mayor,  479. 

17.  Liability. — A  municipality  having  powers  to  be  exercised  for  the  pub- 
lic good  is  liable  for  its  failure  to  exercise  them  to  any  person  who  has 
received  substantial  damages  therefrom,  and  who  is  not  himself  in 
fault.     Cochrane  v.  Mayor,  479. 

18.  Contracts. — Failure  to  make  a  contract  in  duplicate,  and  to  file  it 
with  the  proper  city  officer  as  required  by  statute,  does  not  make  a 
contract  entered  into  with  the  city  void,  if  the  statute  does  not  make 
Buch  filing  of  the  contract  a  condition  precedent  to  its  validity.  Saieno 
V.  City  of  Neosho,  653, 

19.  Indebtedness — Constitutional  Limit. — A  contract  by  a  city  to  pay 
a  fixed  price  annually  for  a  supply  of  water  for  twenty  years,  payment 
to  be  contingent  on  the  water  being  supplied,  does  not  create  a  debt 
on  the  part  of  the  city  for  the  aggregate  amount  which  may  ultimately 
become  payable,  within  the  meaning  of  a  constitutional  provision  lim- 
iting  the  yearly  indebtedness  which  may  be  incurred  by  the  city.  5ai- 
eno  V.  Cily  of  Neosho,  653. 

20.  Indebtedness  —  Constitutional  Limit. — Contracts  for  the  annual 
supply  of  municipalities  with  such  necessaries  as  light  and  water,  and 
contracts  for  the  payment  therefor,  do  not  create  a  debt  for  the  ag- 
gregate  amount  which  may  become  due  upon  a  compliance  with  the 
terms  of  the  contract,  within  the  meaning  of  a  constitutional  provi- 
sion limiting  the  yearly  indebtedness  which  may  be  incurred  by  a  city. 
Saleno  V.  Ciiy  of  Neosho,  653. 

21.  Municipal  Indebtedness  —  Constitutional  Law. — A  constitutional 
provision  that  "no  city  or  county  shall  incur  any  indebtedness  or  lia- 
bility exceeding  in  any  year  the  income  and  revenue  provided  for  it  for 
such  year,"  means  that  each  year's  income  and  revenue  must  pay  each 
year's  indebtedness  and  liability,  and  that  no  indebtedness  or  liability 
incurred  in  any  one  year  shall  be  paid  out  of  the  income  or  revenue  of 
any  future  year.     Smith  ▼.  Broderick,  167. 

22.  Municipal  Indebtedness. — Whoever  Deals  with  Municipalities  ia 
bound  to  know  of  constitutional  limitations  placed  upon  their  power  to 
incur  indebtedness  in  any  particular  year.     Smith  v.  Broderick,  167. 

S3.  Municipal  Indebtedness  —  Constitutional  Law  — Judgments, — A 
constitutional  provision  that  "  no  city  or  county  shall  incur  any  indebt- 
edness or  liability  exceeding  in  any  year  the  income  and  revenue  pro- 
vided for  it  for  such  year,"  cannot  be  evaded  by  a  consent  on  the  part 
of  the  officers  of  a  municipality  that  a  judgment  may  be  entered  against 
it  upon  an  open  demand  accruing  in  one  year,  and  paid  out  of  its  gen- 
eral fund  for  the  next  year.     Smith  v.  Broderick,  167. 

Si.  Municipal  Indebtedness  —  Revenue  of  Subsequent  Year — Effect 
OF  Reducing  Claim  to  Judgment. — Under  a  constitutional  provision 
that  no  city  or  county  shall  incur  any  indebtedness  or  liability  exceed- 
ing in  any  year  the  income  and  revenue  provided  for  it  for  such  year,  a 
claim  against  a  city  incurred  in  one  year  cannot  be  paid  out  of  its  reve- 
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nne  for  a  subsequent  year,  although  such  claim  has  been  reduced  to 
judgment  and  a  special  tax  levied,  collected,  and  paid  into  the  general 
fund  for  that  year,  with  which  to  pay  it.     Smith  v.  Broderick,  167. 

IBi  MoNiciPAT,  Indbbthdness — Payment  of  Judgment  for — Constitit- 
TIONAL  Law. — A  statute  empowering  a  board  of  supervisors  to  "order 
paid  any  final  judgment  against  said  city  and  county"  does  not  authorize 
the  payment  of  a  judgment  for  a  debt  incurred  in  one  year  out  of  the 
revenue  collected  for  a  subsequent  year,  when  the  constitution  limits 
the  power  of  the  municipality  in  incurring  liability  to  the  income  and 
revenue  provided  for  it  in  the  year  in  which  the  liability  is  incurred. 
S^ith  V.  Broderick,  167. 

S6.  Municipal  Corporations— Limitation  upon  Power  to  Contract. — If, 
at  the  time  of  entering  into  an  obligation  with  a  municipality,  there  is 
a  constitutional  or  statutory  limitation  upon  the  extent  to  which  it  may 
obligate  itself,  or  upon  the  extent  of  taxation  for  the  payment  of  ita 
liability,  or  upon  the  mode  in  which  such  payment  is  to  be  made,  the 
party  dealing  with  it  is  bound  by  the  terms  of  the  law  as  they  existed  at 
the  time  that  the  obligation  was  incurred.     STnith  v,  Broderick,  167. 

NAVIGATION. 
See  Waters,  1-4. 

NEGLIGENCR 

1.  Foboetfxtlness. — To  forget  a  danger  is  not  negligence  unless  it  shows 
want  of  ordinary  care,  and  that  is  a  question  for  the  jury.  Oiraudi  r. 
Electric  Improvement  Co.,  114. 

8.  Gross  Negligence  is  an  Entire  Failurb  to  Exercisb  Care,  or  the 
exercise  of  so  slight  a  decree  of  care  as  to  justify  the  belief  that  there 
was  an  indifference  to  the  interest  and  welfare  of  others.  Redington  v. 
Pacific  Postal  Tel.  etc.  Co.,  132. 

8.  Presumption  of. — When  a  thing  is  under  the  exclusive  management  of 
the  defendant  or  his  servants,  and  the  accident  is  such  as  in  the  ordi« 
nary  course  of  things  does  not  happen  if  those  who  have  the  manage- 
ment use  proper  care,  it  affords  reasonable  evidence,  in  the  absence  of 
explanation,  that  the  accident  arose  from  want  of  care.  Hart  v.  Waah- 
inglon  Park  Club,  298. 

4.  Negligence  is  not  Presumed  as  against  the  Owner  of  a  Racecoursb 
who  is  giving  thereon  a  public  exhibition  of  racing,  from  the  allegation 
that  a  horse  ran  away  and  inflicted  an  injury  upon  a  spectator,  where 
it  does  not  appear  that  the  horse  was  the  property  of,  or  under  the  con- 
trol of,  the  defendant,  nor  at  what  place  plaintiff  was  when  he  received 
his  injury.     Hai-t  v.   Washington  Park  Club,  298. 

6.  Explosion  —  Presumption  —  Expert  Evidbncb.  —  An  explosion  in  a 
dynamite  factory  raises  a  presumption  of  negligence,  and,  unexplained, 
maltes  a  prima  facie  case  for  recovery  for  injury  to  person  or  property. 
Such  case  is  strengthened  and  completed  by  expert  evidence  to  the  effect 
that,  if  the  correct  process  of  manufacturing  and  handling  dynamite 
was  carefully  carried  out,  an  explosion  would  not  occur.  Judson  ▼. 
Oi<int  Powder  Co.,  146. 

6.  Accident — Presumption. — If  the  cause  of  an  injury  to  person  or  propi 
erty  is  shown  to  be  under  the  management  of  defendant,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of  events  does  not  happen  if  those 
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haviiif;  the  management  ase  proper  care,  it  affordii  prima  facie  evidenoe, 
in  the  absence  of  explanation,  that  the  accident  arose  from  negligence, 
and  no  question  of  contractual  relation  forms  an  element  in  snob  case. 
Judaon  ▼.  Oiarit  Powder  Co.,  146. 

7,  Explosion — Prksumption. — Proof  of  an  explosion  raises  a  presumptiou 
of  negligence  sufficient  to  establish  a  prima  facie  case  for  a  recovery 
for  injury  or  loss  occasioned  thereby  without  the  existence  of  contrac- 
tual relations  between  the  parties.     Judsonv.  Oiant  Powder  Co.,  146. 

t.  Explosion — Assumption  of  Risk  bt  Grantor. — In  making  a  grant 
of  premises  for  the  purpose  of  a  dynamite  factory,  the  grantor  b&s 
•  right  to  assume  that  due  care  is  to  be  exercised  in  the  conduct  of 
the  business,  and  has  the  right  to  demand  it.  He  does  not,  by  contin- 
ning  to  do  business  near  that  locality,  after  notice  of  the  danger  attend- 
ing the  manufacture  of  dynamite,  assume  the  risks  of  explosions  thereof 
eaused  by  the  negligent  acts  of  his  grantee  in  conducting  his  business. 
The  maxim,  Volenti  non  JU  injuria,  does  not  apply.  Judson  t.  Oiant 
Powder  Co.,  146. 

t.  When  Question  tor  Jury. — If  different  minds  may  draw  different  oon> 
elusions  from  the  facts  in  evidence  to  support  a  charge  of  negligence, 
it  is  a  question  of  fact  to  be  determined  by  the  jury,  and  not  of  law 
for  the  court  to  decide.     Pray  v.  Omaha  etc.  Ry.  Co.,  717. 

10.  When  Question  for  Jury. — If,  in  an  action  to  recover  for  negli« 
gence  upon  the  facts  disclosed,  there  is  room  for  a  reasonable  de- 
duction of  proper  care  on  the  part  of  the  party  injured,  the  question 
of  negligence  is  for  the  jury,  and  it  is  only  when  the  undisputed  facta 
are  such  as  to  leave  but  one  reasonable  inference,  and  that  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  that  the  court  is  justified  in 
taking  the  question  from  the  jury.     Davis  v.  Pacific  Power  Co.,  156. 

11.  When  for  the  Jury. — Negligence  is  a  question  of  law  and  fact, 
and  if  there  is  room  for  difference  of  opinion  between  reasonable 
men  as  to  the  existence  of  facts  from  which  it  is  proposed  to  infer  neg- 
ligence,  or  as  to  the  inferences  which  might  fairly  be  drawn  from  con- 
ceded facts,  the  question  of  negligence  is  for  the  jury  to  determine,  and 
the  court  should  not  grant  a  nonsuit.  Redington  v.  Pacific  Postal  TeL 
etc  Co.,  132. 

12.  Jury  Trial— Negligence,  when  a  Question  for  the  Jury. — In  an 
action  for  personal  injuries,  the  questions  whether  defendant  was  guilty 
of  negligence  in  providing  unsafe  machinery,  or  in  failing  to  instruct 
the  plaintiff  of  its  dangerous  character,  and  whether  plaintiff  on  his 
part  was  guilty  of  contributory  negligence,  are  for  the  jury.  Ouitiard 
V.  Knajyp-Stout  etc.  Co.,  901. 

13.  When  a  Question  for  the  Jury. — The  question  of  contributory  neg- 
ligence is  for  the  jury,  and  when  the  evidence  does  not  clearly  and 
Indisputably  show  such  negligence  and  want  of  care  on  the  part  of  the 
plaintiff  so  as  to  leave  nothing  to  submit  to  the  jury  on  the  opposite 
theory,  a  nonsuit  should  not  be  granted.  Promer  v,  MilwavJcee  etc.  Ry. 
Co.,  905. 

14.  Negligence  must  be  the  Proximate  Cause  of  an  Injury  to  entitle  the 
plaintiff  to  recover.  An  instruction  to  the  jury  that  if  they  find  from 
the  evidence  that  the  defendant  was  guilty  of  a  lack  of  ordinary  care, 
they  should  find  for  the  plaintiff,  is  therefore  erroneous,  because  it  does 
not  require  them  to  find  further  that  such  want  of  care  was  the  cause 
of  the  injury.     Otiinard  v.  Knapp-Stout  etc.  Co.,  901. 
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IflL  Proximatk  Cause — Evidbncb.— To  recover  damages  on  acconnt  of  neg- 
ligence, the  plaintifiF  must  prove  not  only  the  negligence  but  also  that 
it  was  the  proximate  cause  of  the  accident.  No  direct  proof  of  sucb 
fact  is,  however,  rei[uired,  and  it  is  sufficient  if  the  facts  proved  are  of 
such  nature,  and  so  connected  and  related  to  each  other,  that  the  con- 
clasion  that  the  negligence  was  the  cause  of  the  damage  may  be  fairly 
inferred.     Settle  v.  St.  Louis  etc.  R.  R.  Co.,  633. 

18.  Electkio  Wires. — A  company  or  person  using  wires  to  convey  elec- 
tricity is  required  to  use  very  great  care  to  prevent  injury  to  person  or 
property.  A  failure  to  raise  such  wires  so  high  above  a  roof  that  those 
having  occasion  to  go  there  will  not  come  in  contact  with  them  is  neg- 
ligence.    Oiraudi  v.  Electric  Improvement  Co.,  114. 

17.  Injury  from  Electric  Wires.— One  who  has  no  knowledge  of  the  fact 
that  an  electric  wire  being  wet  destroys  the  insulation  for  the  time  is 
not  guilty  of  contributory  negligence  in  grasping  such  wire  with  his 
hands  when  he  comes  in  contact  with  it.  Oiraudi  v.  EUctrie  Improve* 
merit  Co.,  114. 

1&  Electric  Wires  —  Injury  to  Servant. — A  person  whose  employ- 
ment does  not  require  or  give  him  opportunity  to  know  that  electric 
wires  are  stretched  above  the  roof  of  the  building  in  which  he  is  em- 
ployed, or  if  he  had  ever  known  might  reasonably  have  forgotten 
about  such  wires,  and  who  is  injured  by  coming  in  contact  with  such 
wires  while  performing  a  service  required  by  his  master,  is  not  guilty  of 
contributory  negligence  as  a  matter  of  law,  on  the  ground  that  he 
ought  to  have  known  the  location  and  have  taken  care  to  avoid  such 
wires.     Oiraudi  v.  Electi-ic  Improvement  Co.,  114. 

19.  Electric  Wires — Care  Required  to  Avoid. — Of  one  ignorant  of  the 
danger  that  may  result  from  contact  with  electric  wires  a  less  degree 
of  care  is  demanded  to  avoid  injury  than  is  required  if  he  had  been 
informed  of  such  danger.  What  is  reasonable  care  under  the  circum- 
stances is  for  the  jury  to  determine.  Oiraudi  v.  Electric  Improwement 
Co.,  114. 

90.  Use  of  Dangerous  Element— Garb  Required. — A  person  brought 
in  contact  with  electric  wires  or  other  dangerous  commodity  is  not 
required  to  exercise  more  care  to  avoid  injury  than  is  usual  under 
similar  circumstances  among  careful  and  prudent  persons  of  the  class 
to  which  he  belongs.  A  common  laborer  is  not  required  to  use  as  much 
care  and  prudence  as  is  exacted  of  a  better  educated  person.  Oiraudi 
V.  Electric  Improvement  Co.,  114. 

81.  Use  of  Dangerous  Agency — Electricity — Presumption — Duty  to 
Protect  Public. — The  fact  that  a  dangerous  agency,  such  as  elec- 
tricity, is  used  as  a  commodity,  raises  no  presumption  that  the  pub- 
lic know  enough  of  its  nature  to  avoid  the  danger  arising  from  its 
use,  and  the  public,  aside  from  consumers,  owe  no  duty  to  those  intro- 
ducing it.  On  the  other  hand,  it  is  the  duty  of  those  making  a  profit 
from  the  use  of  such  a  dangerous  element  to  use  the  utmost  care  to 
prevent  injury  to  all  classes  of  persons,  and  they  must  protect  those 
possessing  less  than  ordinary  knowledge  of  the  character  of  the  com- 
modity.    Oiraudi  v.  Electric  Improvement  Co.,  114. 

8m  Carriers,  3,  4;  Highways,  4;  Landlord  and  Tenant,  lS-17;  Mas- 
TBB  and  Servant;  Railroads,  12-17;  Telegraph  Companiis,  6,  7. 
▲M.  Bx.  R«p.,  Vou  XLvm  -66 


1026  Index. 

NEGOTIABLE  INSTRUMENTS. 

L  A  Promissort  Note  is  Nsootiablk,  though  it  contains  a  proviaioo  for 
the  payment  of  an  attorney's  fee,  if  the  note  is  placed  in  the  hands  of 
an  attorney  for  collection.     Shenandoah  Nat.  Bank  v.  Marsh,  381. 

■S.  Pbkschftion  of  Title  rROM  Pussbssion — Unmecessart  Allegatioit. 
Possession  of  a  note  payable  to  bearer  and  properly  delivered  an* 
thorizes  the  holder  to  sue  thereon,  and  raises  a  presumption  of  ownership 
without  an  allegation  or  proof  of  title,  and,  if  such  allegation  is  nn* 
necessarily  made,  it  need  not  be  proved  until  such  presumption  ia  over* 
«ome.     Bigelow  v.  Burnhavi,  442. 

).  Note  Payable  at  Particular  Place. — In  an  action  against  the  maker 
of  a  note  payable  at  a  particular  place,  it  is  not  necessary  to  allege  a 
presentation  of  the  note  for  payment  at  the  time  and  place  designated, 
or  to  prove  such  presentation,  in  order  to  entitle  the  plaintiff  to  M* 
cover.     Greeley  v.  Whitehead,  258. 

4.  Place  of  Payment — Presentation— Defense. — The  maker  of  a  nota 

payable  at  a  particular  time  and  place  is  liable  thereon,  though  it  is  not 
presented  at  the  time  and  place  named,  but  he  may  avoid  the  payment 
of  future  interest,  damages,  and  costs  of  suit  by  plea  therein  alleging 
both  a  readiness  and  ability  to  pay  at  the  time  and  place  designated 
and  ever  since,  and  that  he  brings  the  money  into  court  for  that  pnr> 
pose.  The  plea  to  be  sufficient  must  set  up  all  of  these  facts.  Oreelejf 
v.  Whitehead,  258. 

5.  Place  of  Payment — Presentation — Waiver  of  Defense. — If  a  not* 

is  made  payable  at  a  particular  time  and  place  the  payment  of  interest 
thereon  long  after  its  maturity  is  a  waiver  of  any  defense  by  the  maker 
for  the  failure  of  the  holder  to  present  the  note  for  payment  at  the  timo 
and  place  named  therein.     Greeley  v.   Whitehead,  258. 

6.  Defenses.  —  A  negotiable  promissory  note  purchased  by  the  plaintiff 

before  due,  for  value,  and  without  notice  of  defendant's  equities,  is  not 
open  to  the  defense  of  fraud  in  procuring  the  note,  or  that  it  was  with* 
oat  consideration.     Shenandoah  Nat.  Bank  v.  Marsh,  381. 
Sea  Alteration  of  Instruments;  Checks;  Contracts,  2;  CuRFOBATioiri, 
9;  Evidence,  S;  Injunctions,  4. 

NEW  TRIAL. 

1.  Vbrdiot. — ^If  the  Jury  Ignore  and  Disregard  Proper  iNSTBiTonoiTg 

given,  the  verdict  may  be  set  aside.  Limburg  v.  German  etc  Int.  Co., 
468. 

2.  Jury  Trial— Instructions — Duty  of  Court.— A  judge  who  is  asked  to 

give,  and  does  give,  an  instruction  to  the  jury  correctly  stating  the 
propositions  of  law  applicable  to  the  case,  but  who  adds  that  they  may 
use  it  as  far  as  they  find  it  applicable,  commits  error  for  which  the  los- 
ing litigant  is  entitled  to  a  new  trial.  It  is  for  the  judge  to  determine 
whether  an  instruction  is  applicable,  and  he  cannot  submit  its  applica- 
bility to  the  jury.  Guinard  v.  Knapjj-Stout  etc.  Co.,  901. 
S.  Homicide — Appeal  by  State  —  Reversible  Error  in  Exclusion  of 
Evidence. — If,  upon  the  trial  of  a  physician  for  causing  the  death  of  a 
woman  by  a  lacerated  wound  in  the  uterus,  made  by  some  instrument 
used  in  the  production  of  an  abortion  shortly  prior  to  her  death,  the 
accused  offers  evidence  tending  to  prove  that  the  wound  was  inflicted 
by  the  woman  herself,  the  state,  in  rebuttal,  may  inquire  of  a  medical 
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and  snrglcal  expert  who  had  performed  an  autopsy  on  the  body  of  the 
deceased,  examined  the  nterns,  and  described  its  condition  to  the  jury, 
whether,  in  his  opinion,  from  his  examination  of  the  body  and  nterns, 
the  wound  described  was  self-inflicted,  and  the  exclusion  of  such  evi- 
dence is  an  error  which  entitles  the  state  to  a  new  trial.  State  r.  Lee, 
202. 

Jury  Trial— Misoorduot  of  JcRORg.— Thk  Accbptahot  of  Drink  by 
a  juror,  furnished  at  the  expense  of  the  prevailing  party  or  hia  attorney, 
will  turn  the  scale  against  the  verdict,  unless  it  is  shown  that  it  was 
not  intended  to  influence  his  action  and  had  no  influence  on  his  mind. 
The  burden  of  proving  that  the  treating  was  not  done  with  the  desire 
to  influence  the  juror,  and  did  not  have  that  effect,  must  be  assumed  by 
the  party  who  paid  for  the  refreshments.     Bradthaw  r.  Degenhatt,  677. 

Jury  Trial — Misconduct  of  Jurors— Waivkr  of. — If  some  of  the  jurors 
accept  drink  at  the  expense  of  a  party  to  the  action,  whose  adversary 
is  also  included  in  and  accepts  the  invitation  to  drink,  he  thereby  con- 
tributes to  the  misconduct  of  the  jurors,  and  cannot,  after  failing  to 
object  until  a  verdict  against  him,  avail  himself  of  the  irregularity  as  a 
means  of  escape  from  the  verdict.  Especially  is  this  true  in  a  chancery 
case,  where  the  verdict  is  advisory  only,  and  has  been  adopted  by  the 
chancellor  who  made  special  flndiugs  in  harmony  therewith.  Bradshaw 
T.  Degenhart,  677. 

See  Rafb,  4. 

NONFEASANCE. 
See  AoENCY,  11;  Defimitioms. 

NONUSER. 
See  Easements,  2,  3. 

NOTICE. 
See  Insurance,  26. 

NUISANCE. 
See  Landlord  and  Tenant,  11;  Watkrs,  27-38. 

OPINION  EVIDENCK 
See  Witnesses,  12. 

ORDINANCES. 
See  Municipal  Corporations,  1. 

PARENT  AND  CHILD. 
See  Bastardy;  Gifts. 

PARTNERSHIP. 
CoNSTBUcnoN  of  Contract. — An  agreement  between  parties  to  carry 
on  a  business  "  for  one  year,  and  aa  much  longer  as  the  parties  may 
mutually  desire,"  providing  for  the  erection  of  a  building,  and  putting 
a.largesumof  money  into  the  businesi,  and,  "when  the  stock  is  sold,  the 
original  investment  shall  be  deducted  and  the  balance  divided," creates 
a  partnership  for  a  continuing  business,  and,  in  the  absence  of  restric- 
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tiona  in  the  contract,  each  partner  may  exercise  the  powers  nsaally 
possessed  by  partners  in  binding  the  firm.     Baxter  v.  Rollma,  432. 

ti  Corporations. — Thk  Formation  of  a  Partnership  bstwbbn  C!ob- 
PORATIONS  is  illegal,  whether  they  are  domestic  or  foreign.  Bishop  t. 
American  Preservers^  Co.,  317. 

8.  Contracts  between— Who  Bound  by. — All  who  deal  with  a  partner- 
ship are  bound  by  a  contract  between  the  partners  of  which  they  have 
knowledge  at  the  time  of  so  contracting,  and  they  are  equally  bound,  if 
they  have  been  informed  of  facts  that  should  have  led  a  reasonably 
prudent  and  cautious  man  to  make  inquiry.    Baxter  v.  Rollins,  432. 

i.  Liability  of  for  Loan  Made  by  One  Partner. — If  one  member  of  a 
partnership  has  authority  to  bind  the  firm  for  borrowed  money,  and 
it  is  loaned  upon  his  signature,  to  the  credit  and  for  the  benefit  of  the 
partnership,  the  firm  is  liable  therefor.     Baxter  v.  Rollins,  432. 

6.  Liability  of,  for  Contract  Made  by  One  Partner. — To  bind  a 
partnership,  it  is  not  necessary  that  the  contract  should  be  signed  by 
all  of  the  partners,  nor,  if  there  is  a  firm  name,  that  it  be  used.  If 
the  contract  is  signed  by  one  partner  having  authority,  with  intent  to 
bind  the  firm  and  so  accepted  and  credit  extended  thereto,  it  is  binding 
on  the  firm.    Baxter  v.  Rollins,  432. 

6.  Liability  of,  for  Loan  Made  by  One  Partner.  —  If,  under  a 
partnership  agreement,  two  of  the  partners  are  to  furnish  all  of  the 
money  to  a  certain  amount  to  be  used  in  the  business,  and  a  third 
partner  obtains  a  loan  upon  a  statement  that  the  others  have  failed  to 
furnish  the  amount  agreed  upon,  the  party  advancing  the  money  with 
knowledge  of  the  original  agreement  is  put  upon  inquiry  as  to  a  subse- 
quent agreement  between  the  partners,  by  which  the  two  are  to  furnish 
but  half  the  amount  originally  agreed  upon,  and  the  partnership  is  not 
liable  for  the  loan.     Baxter  v.  Rollins,  432. 

7.  Funds  Unlawfully  Applied  to  the  Purposes  of,  Lie»  upon. — 
If  one  holding  money  as  receiver  lends  it  to  the  firm  of  which  he 
is  a  member,  he  is  guilty  of  a  breach  of  trust,  but  this  does  not 
create  any  lien  against  the  property  of  the  firm  in  favor  of  the  persons 
entitled  to  the  moneys  so  misappropriated  by  the  receiver.  Ooldthwaite 
V.  Janney,  56. 

8.  Deposit  of  Firm  Funds  —  Liability  of  Bank. — If  a  firm  business 
is  carried  on  in  the  name  of  one  partner  having  general  control, 
deposits  made  by  him  in  bank  are  partnership  funds  until  after  a 
partnership  settlement,  and  the  bank  cannot  be  made  to  account  to  the 
other  partners  making  advances  for  money  paid  out  on  the  checks  of 
the  depositing  partner,  in  the  absence  of  proof  that  the  bank  has  mis. 
appropriated  the  funds  to  pay  his  individual  debts.  Baxter  v.  Rollins, 
432. 

0.  Application  of  Assets  in  Equity  to  Payment  of  Debts. — Equity,  in 
applying  partnership  property  to  the  payment  of  debts,  will  first  liqui* 
date  the  debts  of  the  partnership  and  surrender  the  surplus  only  to 
the  individual  partners.  Jackson  Bank  v.  Durfey,  596. 
10.  Insolvency — Appropriation  of  Assets  to  Payment  of  Individual 
Debts. — It  is  unlawful  for  the  members  of  an  insolvent  partnership, 
or  of  one  contemplating  insolvency,  to  convert  the  joint  estate  into 
■everalty  and  appropriate  it  to  the  payment  of  the  individual  debts  of 
ita  members,  leaving  the  firm  debts  unpaid,  though  they  may  lawfully 
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do  80  if  tbe  partnershfp  Is  a  solvent  and  going  ooncem.  Jackson  Bank 
V.  Dur/ey,  696. 

11.  Insolvency— Appropriation  of  Assets  to  Payment  op  Individual 
Debts — Illustration. — Trust  deeds  execated  by  the  members  of  an 
insolvent  partnership  conveying  their  respective  interests  in  certain 
firm  assets  to  secure  their  individual  debts  are  fraudulent  and  void 
as  to  existing  firm  creditors,  especially  where  the  partners  are  them- 
selves insolvent.     Jackson  Bank  v.  Dur/ey,  596. 

18.  Right  of  Partners  as  to  Payment  of  Debts. — The  members  of  a 
paurtnership,  as  against  each  other,  have  an  equitable  right  to  have  the 
partnership  property  applied  to  the  payment  of  partnership  debts,  bat 
they  may  waive  it,     Jackson  Bank  v.  Durfey,  596. 

ISi  Right  of  Creditors  as  to  Payment  of  Debts. — Partnership  creditors 
have  an  equitable  riglit  to  have  the  partnership  property  applied  to 
the  payment  of  partnership  debts,  and  it  cannot  be  impaired  by  any 
alienation  of  the  partnership  property  with  intent  to  hinder,  delay, 
or  defraaU  them,  unless  it  shall  have  passed  into  the  hands  of  those 
whom  the  law  protects.     Jackson  Bank  v.  Durfey,  596. 

14.  Cbeditors  as  Such  have  no  Lien  on  the  Partnership  Assets,  and 
the  creditors  of  an  individual  partner  cannot  acquire  any  greater  inter* 
est  in  such  effects  than  the  partner  himself  is  entitled  to.  QoldlhvxuU 
V.  Janney,  56. 

16.  Partnership  Realty— Priorities  between  Partnership  and  Indi* 
TIDUAL  Creditors. — If  a  partnership  becomes  insolvent,  a  creditor  of 
one  of  the  partners  cannot  diminish  the  partnership  assets  to  the  preja« 
dice  of  those  who  are  creditors  of  the  firm  only.  Ooldthwaite  v.  Janney, 
66. 

16.  Real  Estate  Acquired  with  Partnership  Funds  or  Credit  and  for 
Partnership  Purposes  is  regarded  in  equity  as  partnership  propert3^t 
and  as  such  it  is  subject  to  the  payment  of  the  partnership  obligations 
in  preference  to  the  individual  debts  of  the  partners.  It  is  not  ma« 
terial  in  whom  the  legal  title  stands.     Goldthwaite  v.  Janney,  56. 

17.  Real  Estate. — Prima  Facie  the  ownership  of  lands  standing  in  the 
name  of  the  partners  is  vested  in  them  as  tenants  in  common.  This 
presumption  may  be  rebutted  by  evidence,  whether  parol  or  not,  that 
in  the  intention  of  the  parties  it  was  purchased  for  and  used  as  part* 
nership  property.     Ooldthwaite  v.  Janney,  56. 

18.  Whether  Real  Estate  Belongs  to  the  Firm  or  to  the  individuals 
composing  it  depends  on  the  intention  of  the  parties.  Ooldthwaite  r, 
Janney,  56. 

19.  Partnership  Real  Estate. — A  Partnership  is  not  Estopped  from 
proving  that  real  property  purchased  with  firm  funds  by  one  of  the 
partners  who  took  a  conveyance  thereof  in  his  own  name  and  placed  it 
on  record  is  partnership  assets,  except  as  against  bona  fide  purchasers 
without  notice.  Creditors  of  the  partner  in  whose  name  the  property 
stands  of  record  are  not  entitled  to  protection  as  bona  fide  purchasers, 
though  he  and  the  firm  have  become  insolvent,  and  the  assets  are  sub« 
ject  to  distribution  in  a  court  of  insolvency.    Ooldthwaite  v.  Janney,  66. 

90.  Real  Estate  Purchased  for  Partnership  Purposes  and  with  In. 
tent  to  Make  It  Partnership  Property,  though  the  title  is  taken  in 
the  name  of  one  partner  only,  is  not  his  individual  property  to  the  ex. 
tent  of  his  claims  against  his  firm  for  advancements  made  by  him  to  it, 
and  therefore  his  individual  creditors  are  not  entitled  to  a  lien  on  such 
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real  property  to  the  extent  of  the  advances  lo  made.  CMdthwtdU  r. 
Janney,  56. 
SI.  ExKMFTioNS— Right  of  Partner  to.— A  partner  in  possentom  of  the 
firm  property  during  the  pendency  of  a  suit  to  dissolve  the  partnership 
ia  entitled  to  an  exemption  out  of  the  partnership  property,  aa  againat 
ui  execution  upon  a  judgment  against  him  for  his  individnal  debt, 
provided  the  partnership  debts  are  paid.  Dennis  ▼.  Kata,  880l 
See  Corporations.  14. 

PAYMENT. 
Thb  Giving  or  a  Notb  in  Renewal  of  a  pre-existing  indebtedneaa  does 
not  pay  or  extinguish  it,  nor  deprive  the  party  of  his  right  to  levy  npon 
the  homestead  if  such  right  existed  anterior  to  snch  renewaL    Robin- 
mm  T.  Leach,  807. 

See  GcAAANTT,  3,  4;  JcDaMBiiT%  ll-13k 

PEDDLERS. 
See  Statutes,  6. 

PENSIONS. 
See  Execution,  12, 

PLEADING. 

1.  Pbaotioi. — A  General  Demurrer  does  not  Admit  Mere  Oonolttsions 
OT  Law.  An  allegation  in  a  complaint  that  it  was  the  duty  of  the  de^ 
fendant  to  erect  and  maintain  certain  guards,  etc.,  about  an  elevator 
shaft  must,  therefore,  be  regarded  as  the  pleader's  conclasions  of  law 
from  other  things  alleged.     Feake  v.  Buell,  946. 

S.  Genuineness  of  Signature  —  Evidence  —  Burden  of  Proof. — The 
genuineness  of  a  signature  to  a  written  instrument  may  be  put  in 
issue  by  a  denial  in  writing,  under  oath,  not  made  by  the  person  whose 
signature  it  purports  to  be,  and  the  burden,  as  to  that  issue,  is  opoa 
the  party  making  the  deniaL  Evidence  to  show  that  the  signature  in 
question  is  not  genuine  is,  therefore,  material  and^admissible.     Show  T. 

Jacobs,  411. 

POLICE  POWER. 

See  Eminent  Domain,  1. 

POLLUTION. 
See  Waters,  19-25,  28-32. 

PRESUMPTIONS. 
Bee  AoKNOT,  6;  Deeds,  1;  Highways,  4;  Neglioehoe,  4-7;  Pboomm. 

PRETERMITTED   HEIRS. 
See  Wills,  2,  3. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PROBATE  COURTS. 
See  Equity,  1. 
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PROCESS. 
1.  JvDOicsMTS— Sbkvics  o»  PROCESS — PRESUMPTION. —It  U  presumed  in 

favor  of  the  jurisdictioa  of  the  court  aad  ia  support  of  the  judgment 
that  service  of  process  was  duly  made,  although  no  evidence  thereof 
appears  from  the  record.  Eichltoffv.  Eichhoff,  110. 
t.  JuDQMENTs— Service  ov  Process— Pkesumption — Burden  o»  Proof. — 
In  an  action  to  set  aside  a  judgment  on  the  ground  that  the  defendant 
therein  was  not  served  with  summons,  had  no  notice,  and  never  appeared 
in  the  action,  and  that  the  judgment  was  obtained  by  fraud,  the  pro- 
duction of  the  judgment-roll  showing  that  summons  was  issued  but 
containing  no  proof  of  service,  no  memorandum  of  default,  no  ap« 
pearauce  by  defendant  except  by  guardian  ad  litem,  and  no  recital  that 
summons  was  served,  does  not  overcome  the  presumption  that  the  de> 
fendant  was  duly  served,  and  that  the  court  had  jurisdiction  of  his 
person.  The  burden  of  proof  is  still  on  the  party  attacking  the  judg* 
ment  to  show  by  other  evidence  that  the  summona  was  not  servttd  im 
fact.    Eichhoff  y.  Eichhoff,  110. 

PROMISSORY  NOTES. 
See  Neqotiablb  Instromentb. 

PROOFS  OF  LOSS. 
See  Insurance,  11-16. 

PROSTITUTION. 
See  Disorderly  Houses. 

PROXIMATE  CAUSE. 
See  Neqligenck,  14,  16. 

PUBLIC  GROUNDS. 
See  Real  Property,  4. 

PUBLIC  POLICY. 
See  Replevin,  1. 

PURPRESTURE. 
See  Waters,  26. 

QUARANTINE. 
See  Boards  or  Health;  Statutb^  S, 

RAILROADS. 

1.  EuiNCNT  Domain — Damages. — If  land  over  which  a  railway  corporation 
seeks  to  acquire  a  right  of  way  is  valuable  for  mining  purposes,  th» 
court,  in  determining  the  damages  to  be  awarded,  should  take  into  con- 
sideration the  fact  that  the  use  of  the  surface  for  railway  purposes  would 
be  no  more  injurious  to  the  owner  than  would  be  a  grant  of  the  lands, 
reserving  to  himself  the  mines  therein.  Nortliern  Pac.  etc.  By.  Co.  v. 
Forbis,  692. 

f.  Eminent  Domain  —  Compensation  for  Construction  does  hot  In- 
clude Subsequent  Damages. — Compensation  made  by  a  railroad  com- 
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pany  when  its  road  Is  bnilt  includes  simply  damages  arising  from  th« 
proper  construction  of  the  road,  and  does  not  relieve  it  from  snbse* 
queut  damages  occasioned  by  its  cutting  the  embankment  of  its  road, 
and  putting  in  a  narrow  trestle  through  which  accumulated  water  flows 
to  the  injury  of  a  landowner  who  has  been  thus  compensated.  Kan- 
sas City  etc  R.  R.  Co.  v.  Lackey,  689. 

8.  SuRFACK  Waters — Discharge  op,  by  Railroad  C!ompany,  THROuam 
Narrow  Trestle,  on  Another's  Land. — A  railroad  company  is  Ua« 
ble  for  damages  occasioned  by  cutting  the  embankment  of  its  road  ran- 
ning  through  a  valley,  and  putting  in  a  narrow  trestle  through  which 
water,  accumulated  for  a  long  distance  along  one  side  of  its  track,  poors 
upon  adjoining  land,  thereby  causing  the  water  thereon  in  times  of  over- 
flow to  be  deeper,  and  to  run  more  swiftly  than  it  otherwise  would,  to 
the  injury  of  crops.     Kansas  City  etc.  R.  R.  Co.  v.  Lackey,  589. 

4.  Waters — Railroad  Embankment— Extraordinary  Flood — Nonlia- 
bility OP  Company  for  Injury. — If  a  railroad,  properly  constructed,  ia 
built  about  three-fourths  of  a  mile  from,  and  parallel  with,  the  channel 
of  a  creek,  leaving  a  valley  over  a  mile  wide  for  the  flow  of  water,  and 
there  is  no  trouble  from  ordinary  recurring  floods,  but  injury  is  caused 
by  au  extraordinary  flood,  which  would,  however,  have  resulted  even 
if  the  railroad  had  not  been  built,  a  recovery  will  be  denied  where  no 
improper  construction  of  the  roadway,  or  no  causal  connection  between 
the  act  of  the  company  and  the  injury  resulting  from  the  flood,  ia 
shown.     Kansas  City  etc.  R.  R.  Co.  v.  Smith,  579. 

6.  Waters— Railroad  Embankment  as  an  Obstruction  op  Stream  ob 
Watkrcoursk— Nonliability  of  Company. — If  a  railroad  properly 
constructed  is  built  about  three-fourths  of  a  mile  from,  and  parallel 
with,  the  channel,  leaving  a  valley  for  the  flow  of  the  water  over  a  mile 
wide,  it  does  not  obstruct  a  running  stream  or  watercourse,  and  the 
company  is  not  liable  to  one  owning  land  on  the  other  side  of  the  chan- 
nel, upon  which  the  overflow  water  is  made  deeper  and  the  current 
stronger,  by  reason  of  the  railroad  embankment.  Kansas  City  etc.  R.  R. 
Co.  V.  Smith,  679. 

6.  Negligence — Ex    Parte  Tests  as    Evidence. — On  the  issue  as  to 

whether  an  accident  could  have  been  avoided  by  stopping  the  train 
after  the  party  injured  could  have  been  seen  by  the  engineer  ia 
charge,  tests  made  with  similar  trains  under  similar  circumstances 
without  notice  to  the  injured  party  are  admissible  in  evidence.  Burg 
V.  Chicago  etc.  Ry.  Co.,  419. 

7.  Duty  to  Trespassing  Children. — An  engineer  in  charge  of  a  rail- 

road train  is  not  bound  to  exercise  any  care  for  the  safety  of  chil- 
dren trespassing  on  the  track  until  he  actually  sees  them.  After  he 
discovers  them  he  is  bound  to  assume  that  they  will  remain,  and  must 
then  exercise  the  highest  degree  of  care  to  avoid  injuring  them.  Burg 
V.  Chicago  etc.  Ry.  Co.,  419. 

8.  Rules — Application  to  Trespassers. — A  rule  of  a  railroad  company 

that  the  men  in  charge  of  extra  or  delayed  trains  must  keep  a  sharp 
lookout  for  work  trains,  section  men,  and  others  who  may  be  obstruct- 
ing the  track  does  not  apply  to  trespassers  thereon.  Burg  v.  Chicago 
etc  Ry.  Co.,  419. 

9.  Roles — Application  to  Trespassers. — Rules  and  regulations  adopted 

by  railroad  companies  for  the  preservation  of  its  passengers,  em* 
ployees,  and  trains  do  not  apply  to  trespassers  ou  the  track  whoac 
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wrongful  and  negligent  acta  place  them  in  danger,  and  the  only  obliga- 
tion of  the  company  in  such  case  is,  when  made  aware  of  the  danger 
to  avoid  inflicting  injury  avoidable  by  the  exercise  of  ordinary  dili- 
gence.    Burg  V.  Chicago  tic.  Ry.  Co.,  419. 

10.  License  to  Use  Track.— The  fact  that  persons  have  used  a  railroad 
track  as  a  thoroughfare  for  years  without  the  invitation  or  consent,  but 
with  the  knowledge,  of  the  company,  does  not  establish  a  license  in  their 
favor  to  so  use  it.     Burg  v,  Chicago  etc.  Ry.  Co.,  419. 

11.  Person  on  Track— Duty  to  Stop  Train.— A  railroad  engineer  has  a 
right  to  presume  that  a  person  on  the  track  will  leave  it  on  the  ap- 
proach of  the  train,  and  he  is  under  no  obligation  to  stop  until  he 
has  reason  to  believe  that  an  object  seen  by  him  is  a  human  being, 
and  that  it  does  not  intend  to  leave  the  track.  Burg  v.  Chicago  etc  Ry. 
Co.,  419. 

12.  Negligence  of  Employees.- The  pushing  or  driving  of  cais  through  a 
station  yard,  the  engine  being  detached,  and  no  light  being  kept  on  the 
front  of  such  car,  and  without  providing  any  signal  of  danger  or  giving 
any  notice  of  its  approach,  is,  as  respects  employees  whose  duties  re- 
quire them  to  be  in  such  yard,  negligence  entitling  them  to  recover  of 
the  corporation  if  injured  without  contributory  negligence  on  their  part. 
Promer  v.  Milwaukee  etc.  Ry.  Co.,  905. 

13.  Master  and  Servant— Negligence— Vice-principal. — If  a  railway 
car,  while  moving  in  the  yard  of  the  corporation,  is  cut  loose  from  the 
engine  and  left  in  the  charge  of  an  employee,  and  he,  while  riding  on  it 
down  the  track,  at  night  and  in  the  dark,  places  himself  on  its  rear  in- 
stead of  its  front,  with  no  signal  or  other  means  of  warning  Qpon  or 
near  its  front,  his  negligence  in  this  respect  is  a  neglect  of  the  duty 
which  the  corporation  owed  to  its  employees,  and,  therefore,  any  of 
them,  if  injured,  may  recover  compensation  therefor.  Promer  v.  MiU 
waukee  etc.  Ry.  Co.,  905. 

14.  Master  and  Servant. — The  Risk  Consequent  on  the  Failure  or  a 
Railway  Corporation  to  adopt  proper  precautions  for  the  safety  of  ite 
employees  while  working  in  its  yard  at  night,  in  the  dark,  from  dangers 
to  them  resulting  from  a  car  being  put  in  motion  in  such  yard  without 
any  light  or  danger  signal  in  front  thereof,  is  not  Jissumed  by  persons 
accepting  and  entering  upon  work  in  such  yard,  unless  such  dangers 
are  open  and  obvious,  or  the  plaintiff,  in  the  exercise  of  ordinary  care, 
ought  to  have  observed  and  apprehended  the  damage  likely  to  result. 
Promer  v.  MUiO'tukee  etc.  Ry.  Co.,  905. 

18.  Negligence — Handholds. — It  is  negligence  on  the  part  of  a  railroad 
company  toward  its  brakeman  to  send  out  box-cars  with  handholds  so 
bent  as  to  render  them  dangerous  and  unfit  for  use  by  him  in  discharg* 
ing  his  duties.     Settle  v.  St.  Louis  etc.  R.  R.  Co.,  63.3. 

16.  Negligence — Defeci'ive  Appliances. — A  railroad  company  is  guilty 
of  negligence  in  failing  to  keep  appliances  used  by  its  servants  in  re> 
pair,  and  such  servants  knowing  of  defects  in  such  appliances  do  not 
assume  the  risk  of  injury  arising  from  their  use  unless  the  danger  is 
glaring  and  obvious.     Settle  v.  St.  Louis  etc.  R.  R.  Co.,  633. 

17.  Defective  Appliances— Contkibutoky  Neuligence. — If  a  defective 
handhold  on  a  box-car  under  ordinary  circumstances,  and  by  the  exer- 
cise of  reasonable  care,  can  be  used  for  the  purposes  for  which  it  is 
designed,  and  is  not  so  dangerous  as  to  threaten  immediate  injury 
by  its  use,  a  brakeman   is  not  guilty   of  contributory   negbgouce  in 
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using  it,  though  he  has  a  knowledge  of  its  defects,  and  the  railro&d 
company  is  liable  for  an  injury  sustained  by  him  arising  from  its  nse. 
SeUU  V.  St.  Lotus  etc.  R.  R.  Co.,  633. 

18.  Stkset  IIailroads — NEOLiaENCE. — Street  railway  companies  are  com* 
mon  carriers,  and  as  such  answerable  for  the  negligence  of  their  servants 
upon  the  principles  of  the  common  law.  In  providing  for  the  safety  of 
passengers  they  are  bound  to  exercise  the  highest  degree  of  care  and 
diligence  consistent  with  their  undertaking,  and  are  responsible  for  the 
slightest  negligence  on  the  part  of  their  employees.  Pray  t.  OmaJka 
etc.  Ry.  Co.,  717. 

19.  Street  Railroads— Negligence— Ovekcrowded  Oars. — K  the  em- 
ployees of  a  street  railway  company  in  charge  of  its  cars  undertake  to 
carry  a  number  of  persons  greatly  in  excess  of  the  seating  capacity  of 
such  cars,  so  that  passengers  are  compelled  to  stand  on  the  platforms 
and  steps,  and  the  injury  complained  of  is  the  direct  result  of  such 
overcrowded  condition,  that  fact  is  evidence  of  negligence  on  the  part 
of  the  company.     Pray  v.  Omaha  etc.  Ry.  Co.,  111. 

SO.  Street  Railroads — Negligence — Overcrowded  Oars. — The  fact  that 
a  passenger  stands  or  rides  on  the  platform  or  steps  of  a  crowded  street- 
car, on  which  there  are  no  vacant  seats,  is  not  such  contributory  neg- 
ligence per  se  as  bars  a  recovery  for  injuries  received  through  the 
negligence  of  the  railway  company  or  its  employees.  Pray  v.  Omaha 
etc  Ry.  Co.,  717. 

91.  Street  Railroads — Negligence — Overcrowded  Cabs. — It  is  negli* 
gence  on  the  part  of  a  street  railway  company  to  carry  passenger* 
greatly  in  excess  of  the  seating  capacity  of  its  cars,  and  permit  such  pas- 
sengers to  ride  on  the  platforms  and  footboards  thereof,  so  as  to  expose 
them  to  danger.     Pray  v.  Omaha  etc.  Ry.  Co.,  717. 

S2.  Street  Railroads — Negligence. — A  passenger  standing  on  the  steps  of 
a  moving  street-car,  unable  to  secure  a  seat  or  standing  room  within,  ia 
presumed  to  be  there  with  the  knowledge  and  consent  of  the  conductor, 
and  is  not  guilty  of  negligence,  so  as  to  bar  a  recovery  for  injury  re- 
ceived by  being  crowded  oflF  of  the  car,  through  the  concurrent  negli« 
gence  of  the  car  conductor  and  third  persons.  Pray  v.  Omaha  etc  Rjf. 
Co.,  717. 
See  Execution,  7;  Municipal  Corporations,  3;  Statutes,  2. 

RAPE. 

1.  Rape  Induced  bt  Fear. — ^If,  at  the  time  a  man  has  carnal  knowledge  of 
a  female,  her  mind  is  so  overpowered  by  fear  induced  by  him  as  to  causa 
her  to  make  no  resistance,  it  is  rape.      Rice  v.  State,  245. 

S.  Physical  Force. — Though  a  man  lays  no  hands  on  a  woman,  yet,  if 
by  an  array  of  physical  force  he  so  overpowers  her  that  she  dares  not 
resist,  his  carnal  intercourse  with  her  is  rape.     Rice  v.  Slate,  245. 

i,    CHARACrEB   OF  PROSECUTRIX — PrOOF   OF    SPECIFIC    ACTS   OF  LEWDNESS. 

On  a  trial  for  rape  the  character  of  the  prosecutrix  for  chastity  or 
the  want  of  it,  is  competent  evidence,  as  bearing  upon  the  probabil- 
ity of  her  consent  to  the  defendant's  act.  The  impeachment  of  her 
character  in  tliis  respect  cannot  be  brought  about  by  proof  of  specific 
acts  of  lewdness  with  others  than  the  defendant.  It  must  be  confined 
to  evidence  of  her  general  reputation,  except  that  she  may  be  interro- 
gated as  to  her  previous  intercourse  with  the  defendant,  or  as  to  pro- 
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misoaouB  intercourse  wifh  men,  or  common  prostitution.     Rice  v.  State, 
245. 
i.  RBA80NABLE  DouBT— New  Trial.— If,  on  a  trial  for  rape  the  guilt  of 
the  defendant  is  not  siiowii  beyond  a  reasonable  doubt,  he  is  entitled 
to  a  new  triaL     Sice  v.  State,  245. 

See  Indictment,  4» 

RATIFICATION. 
See  Alteration  of  Instruments,  2;  Attachment,  2;  Contbaots,  4;  Cor. 

PORATIONS,    2. 

REAL  PROPERTY. 

1.  Landowners,  Liability  of. — If  the  owner  or  occupier  of  land,  either  di- 
rectly or  by  implication,  induces  persons  to  come  upon  his  premises,  he 
thereby  assumes  an  obligation  that  such  premises  are  in  a  reasonably 
aafe  condition,  so  that  persons  there  by  his  invitation  shall  not  be  in« 
jnred  by  them  or  in  their  use  for  the  purpose  for  which  the  invitation 
was  extended.     Hart  v.   Washington  Park  Club,  298. 

S.  Negligence — Dangerous  Fbemises. — If  a  store  on  a  lot  bums,  leaving 
a  cistern  under  the  store  open  and  in  dangerous  proximity  to  paths 
across  the  lot,  which  the  owner  has,  both  before  and  after  the  fire,  al- 
lowed the  public  to  use  as  a  highway,  and  the  owner  removes  all 
guards  and  protection  from  the  cistern,  he  is  liable  to  one  who,  using 
reasonable  care,  strays  in  the  dark  from  one  of  the  paths  and  ia  in- 
jured by  falling  into  the  cistern.     Lepnick  v.  Qaddis,  54l7. 

S.  Landowner's  Dott  to  Licensee  on  Premises. —The  owner  of  a  building 
who  invites  a  person  to  eater  a  hallway  therein  upon  business  does  not 
thereby  invite  him  to  thrust  his  head  through  the  window  of  an  eleva- 
tor shaft,  and,  therefore,  is  not  liable  for  an  injury  received  from  such 
thrusting,  though  the  elevator  was  at  the  time  concealed,  it  not  being 
then  under  the  control  of  such  owner.     Peake  v.  Btiell,  946. 

4i  Pdblio  Grounds  and  Racecourse,  Liability  of  Keeper  of. — One  ia 
possession  of  a  racecourse  and  conducting  an  exhibition  of  horseracing 
thereon,  inviting  the  public  to  attend  and  charging  an  admission  fee,  is 
Tinder  the  duty  of  keeping  the  grounds  in  a  reasonably  safe  oonditioa 
for  spectatora.  Hart  v.  Washington  Park  Club,  298. 
See  Partnership,  16-20. 

REASONABLE  DOUBT. 
See  Appeal,  23;  Rape,  4;  Trial, 

RECEIVERS. 
1.  Corporations. — A  Receiver  of  a  CoRPonATioN  Pendente  Lite  mat  be 
Appointed  bt  a  Court  of  Equity  when  the  complaint  alleges  that  oer- 
tain  shareholders  have  obtained  control  and  management  of  the  stock 
of  the  corporation  and  elected  their  own  officers;  that  they  are  taking 
all  the  profits  of  the  corporation  for  their  own  use  instead  of  paying 
them  out  in  dividends;  have  kept  false  books  to  deceive  stockholders; 
have  pretended  to  buy  a  worthless  franchise,  and  mortgage  the  prop- 
arty  of  the  corporation  in  payment  therefor,  for  the  purpose  of 
having  such  mortgage  foreclosed  and  the  property  interests  of  the 
■tockholdera  thereunder  destroyed.     The  appointment  of  a  receiver  in 
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raeli  a  eaae  ia  justified,  becanse  it  is  not  to  dissolve  the  oorponttton,  bat 
to  preserve  its  assets  from  being  wasted  and  misappropriated  in  par* 
snance  of  a  fraudulent  conspiracy.  State  v.  Second  Judicial  Dittrkt,  68S. 
%,  Recjeiveb  is  not  an  Aqent. — A  receiver  of  property  appointed  by  ooorfe 
ia  not  an  agent.  He  is  an  indifferent  person  holding  the  property  for 
those  ultimately  entitled  to  it,  and  his  possession  ia  that  of  the  ooart. 
Wildberger  v.  Hartford  etc  Ins.  Co.,  558. 

8e«  Insukanok,  25;  Partncbship,  7. 

RECORD. 
See  Jddohents,  6. 

REGULATIONS. 
8e«  Tklegrafh  C!ohpakiis,  8,  9L 

REINSURANCE. 
See  Insurance,  23,  24 

REMAINDERS. 
See  Wills,  6. 

RENTS. 
See  CoTBNANOT,  2;  Cbops,  2;  Landlord  and  Tuant,  8. 

REPLEVIN. 

1.  RsFLsmf  cannot  be  Sustained  if  the  plaintiff  must  rely  upon  a  sale  ot 
a  contract  void  as  against  public  policy.  Bishop  v.  American  Preserver*' 
Co.,  317. 

t.  A  Judgment  in  Replevin  Based  upon  an  Admission  that  no  Demand 
FOB  THE  Return  of  the  goods  replevied  had  been  made,  when  such 
demand  was  necessary  to  sustain  an  action,  ia  no  more  than  an  adjudi« 
cation  that  the  action  was  prematurely  brought,  and  does  not  estop  the 
plaintiff,  after  paying  to  the  defendant  the  value  of  the  goods  which 
were  the  subject  of  the  action  of  replevin,  from  maintaining  an  action 
against  the  defendant  to  recover  the  sum  so  paid  on  the  ground  that 
such  goods  were  procured  from  the  plaintiff  by  means  of  a  fraudulent 
■ale,  which,  after  the  discovery  of  the  fraud,  he  rescinded.  Conver$e  T* 
Sickles,  790. 

REPUTATION. 
See  Disorderly  Houses,  6. 

RESCISSION. 
See  Sales,  13;  Vendor  and  Purchaser,  8^  i, 

RES  GEST^ 
See  HoMiciDK,  9. 

RESIDENCE. 
See  Elections. 

RES  JUDICATA, 
See  Judgments,  2-5. 


Index.  1037 

RESOLUTIONS. 
See  Ck)apoBATioM8,  1, 

RESTRAINT  OP  TRADE. 
8«e  CoDTKACTs,  5;  Monofouul 

REVOCATION. 
See  Devise,  3;  Wills,  4 

RIPARIAN  RIGHTS. 
See  Watebs. 

SALES. 

L  OOHTRAOT   TO    SbLL    PaBTIOULAB    ThINO  —  RiqHT  TO  SuBSTITUTB  Aw- 

OTEOB.  —  Under  a  contract  to  purchase  a  particular  selected  monn- 
ment  represented  to  be  flawless,  the  seller  cannot,  without  the  consent 
of  the  buyer,  who  has  refused  to  accept  the  monumeat  selected  because 
of  an  alleged  flaw  therein,  substitute  another  perfect  monument  of  lik* 
ralne  and  character,  and  then  recover  therefor  on  the  contract.  Web- 
aUr-Omber  Marble  Co.  v.  Dry  den,  417. 

I.  DeLivbbt  SunrioiKNT  to  Complbtb. — When  a  vendor  delivers  to  a  pur* 
chaser,  or  a  purchaser's  authorized  agent,  an  order  upon  the  vendor's 
bailee  to  deliver  the  goods  sold  to  such  purchaser  or  agent,  this  is  a  de* 
livery  having  the  same  efifect  in  transferring  title  as  an  actual  delivery. 
Unian  Stockyard  etc  Co.  v.  Mallory,  341. 

t.  Salb  OB  Property  to  bb  Shipped— Title,  When  Passb.s.— If  a  vendor, 
when  shipping,  takes  a  bill  of  lading  in  his  own  name,  this  fact,  if  not 
rebutted  by  evidence  to  the  contrary,  is  very  strong  proof  of  the  inten- 
tion of  the  vendor  to  receive  title  in  himself,  and  is  almost  decisive  to 
prove  his  intention  to  retain  the  jus  disponendi  of  the  property,  and  to 
prevent  a  delivery  of  it  to  the  vendee.  WillmaH  MereatUUe  Co,  v.  Fusty, 
698. 

A.  Subsequent  Loss  op  Property— Who  must  Bear.— Where  a  car-load 
of  apples  is  shipped  by  the  vendor  in  good  order,  but  frozen  on  th« 
road,  the  vendor  taking  a  bill  of  lading,  with  a  sight  draft  attached, 
it  will  be  presumed  that  he  retained  title  and  that  the  loss  must  be  borne 
by  him.      Willman  Mercantile  Co.  v.  Fussy,  698. 

f.  Consideration. — A  Pre-existing  Debt  is  not  a  valuable  or  sufficient 
consideration  for  the  purchase  of  goods  as  against  a  third  person  from 
whom  the  vendor  fraudulently  obtained  them.  Such  a  purchase  is  not 
one  for  value.     Reed  v.  Brown,  406. 

%,  CoNSiDBBATiON. — A  Promisb  TO  Pay  for  goods  fraudulently  obtained 
by  the  vendor  from  a  third  person  is  not  a  valuable  or  sufficient  consid* 
eration  for  the  transfer  as  against  the  real  owner.     Reed  v.  Brovon,  406. 

7.  Possession — Title. — The  mere  possession  of  chattels,  without  other 
evidence  of  property  or  authority  from  the  true  owner  to  sell,  does 
not  enable  the  possessor  to  pass  title,  though  he  is  a  dealer  in  that  class 
of  property.     Oilman  etc.  Oil  Co.  v.  Norton,  400. 

S.  Fbaudulent — Effect  of. — When  a  sale  of  goods  is  made  through  the 
fraudulent  representations  of  the  purchaser,  or  where  the  fraud  in  the 
sale  arises  from  the  intention  of  the  purchaser  not  to  pay  for  the  goods, 
the  sale  is  voidable  only  and  not  absolutely  void.  Union  Stockyard  etc 
Co.  V.  Mallory,  341. 
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9.  What  is  not  Evidence  or  Fraud. — In  an  action  apon  a  check  given 
for  the  purchase  price  of  hogs,  there  is  no  evidence  of  fraud  in  the 
Bale,  though  it  appears  that  the  payee  warranted  the  hoga  to  be  sound, 
and  that  some  of  them  died  soon  after  their  removal,  if  it  is  not 
shown  that  the  bogs  were  infected  when  sold,  of  what  disease  they 
died,  or  that  the  payee  knew  they  were  diseased  at  the  time  of  the  sale. 
Sh'iu)  V.  Jacobs,  411. 

10.  Time  at  which  Express  Warranty  mat  be  Made. — An  express 
and  binding  warranty  of  personal  property  may  be  made  after  pay- 
ment of  part  of  the  purchase  money  and  before  the  delivery  of  the 
property  and  payment  of  the  remainder  of  the  purchase  price.  Doug' 
lass  V.  Moses,  353. 

11.  The  Measure  of  Damages  for  the  Breach  or  an  Express  War- 
ranty in  the  sale  of  a  horse  is  the  difference  between  the  actual  value 
of  the  horse  at  the  time  of  the  sale  and  what  he  would  have  been 
worth  if  he  had  been  as  represented  or  warranted.  Douglass  v.  Moses, 
353. 

12.  Express  Warranty  —  Instruction.  —  It  is  proper  to  instruct  the 
jury  in  an  action  upon  an  express  warranty  in  the  sale  of  a  horse  that 
the  plaintiff  cannot  recover,  and  that  the  verdict  must  be  for  the  de* 
fendaut,  if  no  representations  were  made  by  the  defendant  at  the  time 
of  the  sale,  and  the  plaintiff  looked  the  horse  over,  and  took  him  upon 
his  own  judgment,  without  asking  any  questions.  Douglass  ▼.  Moses, 
353. 

13.  The  Rescission  or  a  Fraudulent  Sale  by  the  vendor  must  be  made 
before  other  rights  acquired  in  good  faith  have  intervened.  Union 
Stockyard  etc.  Co.  v.  Mallory,  341. 

See  AosNOY,  8-10;    Contracts,   5;    Fraud;    Reflbvin;    SrATxnris,   0; 

Trover,  2. 

SEDUCTION. 

1.  Seduction  under  Promise  or  Marriage.— In  an  Indictment  for  the 

statutory  offense  of  seducing  a  female  over  sixteen,  under  promise  of 
marriage,  it  is  not  necessary  to  allege  that  the  man  was  unmarried, 
though,  if  married,  and  the  woman  knew  it,  no  conviction  can  be  had. 
Neither  is  it  necessary  to  allege  that  the  woman  was  unmarried,  though 
it  is  the  better  practice  to  make  the  averment.    Norton  v.  State,  538. 

2.  Seduction  under  Promise  of  Marriage — Essentials  of  Offense.— It 

is  essential  to  the  statutory  offense  of  seducing  a  female  over  sixteen, 
under  promise  of  marriage,  that  the  woman  seduced  be  nnmarried  and 
of  chaste  character  at  the  time  of  the  intercourse,  though  it  ia  not  m 
expressed  in  the  statute.  Noi'ton  v.  State,  538. 
S.  Seduction  underPromiseofMarriage— Indictment.— Under  a  statute 
making  the  seduction  of  females  over  sixteen,  under  promise  of  mar- 
riage, punishable,  an  indictment  alleging  that  defendant  obtained 
carnal  knowledge  of  a  woman  or  female  child  over  the  age  of  sixteen 
years  "by  virtue  of  a  false  or  feigned  promise  of  marriage,"  though  it 
fails  to  make  expressly  the  necessary  averment  that  the  promise  was 
made  to  her,  is  sufficient  after  verdict,  if  no  demurrer  was  interposed, 
and  such  averment  appears  by  necessary  implication.  Horton  y.  SttUet 
638. 
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SERVICES. 

1.  Sbryiobs  or  Materials  Foknished  as  a  f  kek  Girr— AonoN  tor.  —I!  two 
persons  are  in  the  habit  of  furnishing  materials  or  service  to  each  other 
ander  the  mutual  understanding  that  such  reciprocal  favors  are  a  free 
gift,  no  cause  of  action  can  exist  in  favor  of  one  against  the  other  for 
the  value  of  such  services  or  materials.     Paynes  Appeal,  215. 

IL  Services  and  Expenditures— Action  for— Relation  of  Husband  and 
Wife.— A  man  living  with  a  woman  in  the  relation  of  husband  and 
wife,  whether  legally  married  to  her  or  not,  does  not  have  a  right  of 
action  against  the  woman  for  the  value  of  shelter,  food,  and  clothing 
given  her  during  the  continuance  of  that  relation,  unless  by  virtue  of 
some  express  agreement,  as  such  relation  implies  a  free  interchange  of 
rapport  and  service.     Payne's  Appeal,  215. 

SERVITUDES. 
See  Easements. 

SETOFF. 
Hwrorw  o»  Judgment  against  Assigned  Claim  for  Pbrbonal  Sbrviobs 
KOT  Allowed. — A  judgment  existing  against  a  debtor  when  he  assigned 
his  claim  for  personal  services,  and  held  by  the  defendant  in  an  action 
spon  the  assigned  claim,  cannot  be  pleaded  by  way  of  setoff  or  counter- 
olaim  against  the  assigned  demand.  Millington  v.  Laurer,  385. 
See  Cotenancy,  2. 

SHERIFFS. 
See  Execution,  6. 

SLANDER. 

1.  Judicial  Proceedings.  —  If  words  spoken  by  a  litigant  daring  the 
course  of  a  judicial  proceeding  are  neither  pertinent  nor  material  to 
the  subject  under  investigation,  and  are  actionable,  they  are  not  within 
his  privilege,  and  he  is  answerable  therefor.  He  may,  however,  show 
that  he  spoke  the  words  in  good  faith,  with  probable  grounds  to  believe, 
and  an  honest  belief,  that  they  were  true  and  were  pertinent  and  ma- 
terial  to  the  subject  matter  under  investigation.  Clemmotu  v.  Dan- 
forth,  836. 

S.  Judicial  Proceedings.  —  If  a  person  interested  in  resisting  a  claim 
preferred  by  a  physician  against  an  estate  appears  before  a  commis- 
sioner having  jurisdiction  to  investigate  such  claim,  and,  in  addition  to 
denying  the  claim,  asserts  that  it  is  not  the  first  time  that  the  claim- 
ant made  up  an  account — that  claimant  had  made  up  a  olaim  for  forty 
or  fifty  dollars  when  he  had  not  made  a  visit,  which  had  been  paid — 
these  remarks,  not  being  pertinent  to  the  sabjeot  of  inquiry,  are  Bot 
privileged,     demmofu  v.  Danforth,  836. 

SLAVES. 
See  Descent,  1. 

SPRING  GUNS. 
See  Homicide,  5,  6. 
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STATUTE  OP  LIMITATIONS. 
Sm  Limitations  of  Actions. 

STATUTES. 

1.  Statutoht  CoNSTRtTCTiON — Pbnal  Laws,  What  ABB.— The  test  to  deter- 
mine whether  a  statute  is  penal  is  to  inquire  whether  its  main  purpose 
is  to  give  compensation  for  an  injury  or  to  paniah  a  wrongdoer.  Adanu 
V.  FUchburg  R.  R.  Co.,  800. 

%  Statcttory  Consteuotion. — A  Statute  is  Penal,  and,  therefore,  not 
Enforceable  in  Another  State,  if  it  provides  that  a  railway  corpora^ 
tion  which,  by  reason  of  its  negligence  or  carelessness,  or  of  the  unfit* 
nesa,  negligence,  or  carelessness  of  its  servants,  has  caused  the  life  of  a 
passenger  to  be  lost,  shall  be  subject  to  a  fine  of  not  less  than  five  hun- 
dred  dollars,  and  not  more  than  five  thousand  dollars,  to  be  recovered 
by  indictment,  and  to  be  paid  to  the  use  of  the  widow  and  children  of 
the  decedent,  or,  if  there  are  neither,  to  the  use  of  the  next  of  kin;  and 
also  that  the  corporation  shall  be  liable  for  other  damages  to  be  assessed 
with  reference  to  the  degree  of  its  culpability,  or  that  of  its  serranta  or 
agents.     Adams  v.  Fitchhurg  etc.  R.  R.  Go.,  800. 

S.  Statutes  Involving  Restraint  of  Personal  Liberty,  Interpretation 
of. — Where  a  right  to  quarantine  and  restrain  a  person  is  claimed,  it 
must  satisfactorily  appear  not  only  that  it  has  been  conferred  by  law, 
but  also  that  the  facts  were  present  to  justify  its  exercise.  Mailer  q/* 
Smith,  769. 

4.  Constitutional  Law— Equality  in  Rights. — No  legislative  act  is  valid 

that  is  clearly  obnoxious  to  the  principle  of  equality  in  rights  gnaraa- 
teed  by  the  bill  of  rights.     State  v.  Conlon,  227. 

5.  Constitutional  Law — Regulation  of  Business. — While  the  legislature 

has  power  to  regulate  business  harmless  in  its  nature,  as  well  as  that 
which  is  in  its  nature  injurious  to  the  public,  the  exercise  of  that  power 
in  the  two  cases  is  governed  by  different  principles.  The  vital  differ- 
ence is  that  in  the  former  all  citizens  have  the  right,  and  an  equal  right 
to  engage,  while  no  citizen  has  an  absolute  right  to  engage  in  tho 
latter.     State  v.  Conlon,  227. 

(.  Constitutional  Law — Sales  of  Merchandise  by  Itinerant  Peddlers. 
A  statute  providing  that  no  person  shall  engage  in'  any  "temporary  or 
transient  business"  for  the  sale  of  goods,  wares,  and  merchandise,  with* 
out  obtaining  a  license  therefor,  and  that  the  mayor  of  any  city,  tha 
warden  of  any  borough,  and  the  selectmen  of  any  town,  "may  issue  a 
license  to  such  persons  as  they  find  proper  persons  to  engage  in  such 
business,"  upon  receipt  of  a  stated  fee,  and  affixing  a  punishment  for 
its  violation,  is  unconstitutional  and  void,  as  the  legal  effect  of  it  is  to 
authorize  the  local  officers  of  each  municipality  to  grant  exclusive  priv- 
ileges to  such  persons  as  they  please  in  the  transaction  of  an  ordinary 
lawful  business,  in  which  all  have  the  right  to  engage.  There  is,  in  re- 
spect to  its  validity,  no  distinction  between  such  a  law  and  one  author- 
izing such  privileges  to  be  granted  by  subordinate  officers  in  the  exercise 
of  a  mere  arbitrary  discretion  wholly  uncontrolled  by  law,  and  a  con- 
viction under  it  cannot  be  sustained.     Stale  v.  Conlon,  227. 

7.  Construction — Essence  and  Form.  — In  determining  whether  any  law 
invades  a  right  secured  by  constitutional  enactment,  the  courts  look 
at  the  essence  as  well  as  the  form.     State  v.  Conlon,  227. 
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1.  Construction.  —  "Mat"  Should  bk  Construed  as  "Shall,"  if  neces* 
sary  to  give  effect  to  an  act  and  the  context  will  permit  of  auch  ooa. 
•traction.     State  v.  Conlon,  227. 

8«e  Affbal,  25-28;  Conflict  or  Laws;  Constitutional  Law,  1|  Ma»> 
BiAOB  AND  Divorce,  1-3. 

STIPULATIONS. 
Okal. — Though  a  rale  of  court  requires  stipulations  to  be  in  writing,  atill 
the  court  will  not  permit  a  party  to  be  misled,  deceived,  or  defrauded 
by  means  of  an  oral  stipulation,  and,  where  such  a  stipulation  has  been 
acted  upon,  the  party  making  it  will  not  be  permitted  to  retract  or 
take  advantage  of  the  actions  and  omissions  of  his  adversary  induced 
thereby.    Mutual  Life  Ins.  Co.  v.  O'DonneU,  798. 

STOCKHOLDKRa 

8e«  OOKFURATIONS,  6, 1, 

STOCKYARDS. 
See  Bailmsnt,  S. 

STREETS. 
See  Municipal  Cokfobations,  A-llL 

STREET  RAILWAYS. 
See  Railroads,  18-22. 

SUBROGATION. 

1.  SVBBOOATIOK  18  TBI  AcT  of  putting  one  person  in  tb«  place  of  another, 
or  the  substitution  of  another  person  in  the  place  of  the  creditor,  to 
whose  rights  he  sacceeds  in  relation  to  the  debt.  Heuaer  ▼.  Sharman, 
390. 

S.  The  Riqht  to  Subroqation  was  formerly  limited  to  transactions  between 
principal  and  surety,  but  this  rule  has  been  modified,  and  the  right  ie 
now  considered,  not  as  founded  on  contract,  but  as  the  creation  of 
equity,  and  is  enforced  solely  for  the  protection  of  persons  who,  by  pay- 
ing the  debts  of  others,  should  in  good  conscience  be  substituted  in  the 
place  of  the  original  creditor.     Heuaer  v.  Sharman,  390. 

t.  When  Third  FERaoN  is  Entitled  to. — If  a  third  person  pays  a 
debt  at  the  instance  of  the  debtor,  upon  an  agreement  with  the  lat> 
ter  that  he  shall  be  entitled  to  the  benefit  of  the  security  held  by  the 
creditor,  equity  will  compel  the  debtor  to  do  justice,  and  will  substitute 
such  third  person  to  all  the  rights  of  the  creditor  whose  claim  he  hae 
discharged.     Beuser  v.  Sharman,  390. 

4.  Persons  in  possession  of  land  believing  themselves  to  be  the  owners 
thereof,  and  who  therefore  discharge  a  mortgage  thereon,  are,  on  the 
conveyance  under  which  they  claim  title  being  adjudged  void  for  want 
of  delivery,  entitled  to  be  subrogated  to  the  rights  of  the  mortgagees. 
Stewart  v.  Stewart,  949. 

i,  Monet  Advanced  bt  Third  Partt  to  Fat  Mobtqaoi  ok  Home- 
STEAD  Lien. — If  a  third  person  advances  money  to  take  up  a  home- 
stead mortgage,  made  by  a  husband  and  wife  to  secure  their  joint 
indebtedness,  upon  an  agreement  with  the  husband  that  it  shall  be 
AM.  St.  Eep.,  Vol.  XLVIIL  —  M 
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'Msigned  to  him  as  security,  and  the  hushand,  instead  of  parchaaing 
the  mortgage  and  so  assigning  it,  inadvertently  makes,  in  form,  »  pay* 
ment  thereof,  and  it  is  satisfied  and  discharged  of  record,  and  th«  wif« 
refuses  to  join  in  a  new  mortgage  which  the  husband  offers  to  execute, 
•  court  of  equity  will  decree  that  such  third  party's  claim  be  established 
•■  a  lien  upon  the  mortgaged  property,  and  that  the  same  be  foreclosed 
with  the  same  effect  as  if  the  mortgage  had  been  assigned  aocording  to 
agreement.    Heuaer  r.  Sharman,  390. 

SUMMONS. 
See  Process. 

SUNDAY. 
I .  A  Dkbd  ow  Trust  executed  and  acknowledged  on  Sunday  Is  not  rtAA 
ander  a  statute  simply  prohibiting  the  performance  of  work  and  labor 
on  that  day.     Roberta  v.  Barnes,  640. 
S.  CONTBAOTS  made  on  Sunday  in  matters  of  business,  other  than  raoh  M 
are  prohibited  by  statute,  are  valid.     Sobertt  v.  Borne*,  640, 
See  FoROSRT,  6. 

SURETYSHIP. 
See  Subrogation,  2. 

SURVIVAL. 
See  Abatehent. 

TAXES. 
See  COTKNANOY,  1. 

TELEGRAPH  COMPANIES. 

1.  Tblbobaph  Companies  are  Common  Carriers  of  Intelligknob  with 
rights  and  duties  analogous  to  those  of  public  carriers  of  goods  and 
passengers.      Western  Union  Tel.  Co.  v.  Call  Pub.  Co.,  729. 

S.  A  Telegrafh  Company,  as  a  transmitter  of  intelligence,  is  not  an  agent 
either  for  the  sender  or  sendee  of  messages,  but  is  an  independent  prin- 
cipal, owing  a  public  duty.     Shingleur  v.   Western  Union  TeL  Co.,  604. 

5.  A  Teleqbaph  Company,  as  a  transmitter  of  intelligence,  is  liable  as  prin. 

eipal  to  the  sender  of  a  message  in  contract  or  in  tort,  but  to  the  sendee 
only  in  tort.     Shingleur  v.   Western  Union  TeL  Co.,  604. 
4.  Alteration  or  Message. — If  a  telegram  is  materially  altered  in  trans, 
mission  the  sendee  cannot  hold  the  sender  to  it  terms.     Shingleur  r. 
Western  Union  TeL  Co.,  604. 

6.  Mistake  in  Message — Effect  of  Voluntary  Payment  after  Knowl- 

edge OF  Error. — If  a  broker  is  directed  by  telegraph  to  sell  cotton 
for  the  sender  of  the  message,  on  the  latter's  account,  at  a  designated 
price,  and  the  company  makes  a  mistake  in  sending  the  telegram, 
whereby  the  sender  contracts  to  sell  for  a  less  price,  the  sender  is 
«nder  no  obligation  to  deliver  the  cotton;  but,  if  he  does  so,  constrained 
by  a  desire  to  maintain  his  business  credit,  or  other  reasons,  he  cannot 
recover  of  the  telegraph  company,  for  his  payment  o  the  loss  is  purely 
▼oluntary  and  gratuitous.     Shingleur  v.    Western  Union  TeL  Co.,  604. 
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f.  Nmliokncb—Evidknc*.— If  a  telegraph  corporation  to  avoid  liability 
for  negligence  in  transmitting  a  message  presents  evidence  to  show 
that  the  receiving  office  ia  unimportant  and  third  class,  not  calling 
for  an  operator  of  high  capacity,  and  shows  the  number  of  diapatchea 
sent  and  received  per  day,  it  cannot  be  permitted  to  show  tie  monthly 
receipts  and  expenditures  of  such  office  by  an  account  not  showing  the 
amounts  collected  upon  individual  messages.  RedingUm  ▼.  Pacijie  Pot- 
tal  Tel.  etc.  Co.,  132. 

I.  Stipulation  against  Liability  —  Gross  Neqliobnce  —  Burdbh  of 

Proof. — A  stipulation  in  the  message  blank  of  a  telegraph  company 
that  its  liability  for  any  mistake  or  delay  in  the  transmission  or  deliv- 
ery of  a  message  shall  not  extend  beyond  the  sum  received  for  sending 
it  unless  the  sender  orders  the  message  repeated,  is  a  reasonable  regu- 
lation and  binding  upon  all  who  assent  to  it,  so  as  to  exempt  the  com* 
pany  from  liability  beyond  the  amount  stipulated,  for  any  cause  except 
willful  misconduct  or  gross  negligence  on  its  part.  In  an  action  to  re- 
cover beyond  the  amount  stipulated  for  a  mistake  in  the  transmission 
of  a  message,  such  conduct  or  negligeuce  is  uot  presumed  from  the 
mere  fact  of  a  mistake,  and  the  burden  of  proof  is  on  the  sender  of  the 
message  to  show  such  willful  misconduct  or  gross  negligence  by  inde> 
pendent  facts,  or  by  circumstances  connected  with  the  principal  fact. 
Redington  v.  Pacific  Postal  TfL  etc.  Co.,  132. 
t.  Statutory  Regulations— Limitation  OF  LiABiLiTT. — A  statutory  pro- 
vision that  "Any  telegraph  company  is  hereby  declared  to  be  liable 
for  the  nondelivery  of  dispatches  intrusted  to  its  care,  and  for  all  mis- 
takes in  transmitting  messages  made  by  any  person  in  its  employ, 
....  and  any  such  telegraph  company  shall  not  be  exempted  from 
any  such  liability  by  reason  of  any  clause,  condition,  or  agreement 
contained  in  its  printed  blanks,"  is  equitable,  fair,  and  obligatory  on  all 
telegraph  companies  doing  business  in  the  state,  and  applies  to  such 
company  when  contracting  to  correctly  send  a  message  to  another 
state.      Western  Union  Tel.  Co.  v.  Kemp,  723. 

9.  Statutory  Regulation— Limitation  of  Liability. — A  stipulation  in 

the  lilanka  of  a  telegraph  company  that  it  "  will  not  be  liable  for  dam- 
ages in  any  case  where  the  claim  is  not  presented  in  writing  within 
sixty  days  after  sending  the  message,"  is  void  as  an  attempt  to  limit  its 
liability  when  such  limitation  is  in  conflict  with  a  statutorj*  provision. 
Western  Union  Tel.  Co.  v.  Kemp,  723. 

10.  DisCKiMiNATiON. — Telegraph  companies  are  bound  to  charge  no  more 
for  their  services  than  is  reasonable,  and,  under  like  conditions,  they 
must  render  services  to  all  patrons  on  equal  terms.  They  must  not  so 
discriminate  in  rates  between  diflferent  patrons  as  to  give  to  one  an  un- 
due preference  over  another,  but  it  is  not  an  undue  preference  to  make 
to  one  patron  a  less  rate  than  to  another,  when  there  exist  diflferences 
in  conditions  as  to  the  expense  or  difficulty  of  the  services  rendered, 
which  fairly  justify  such  a  diflference  in  rates.  WesUrn  Union  Tel.  Co. 
v.  Call  Pub.  Co.,  729. 

II.  To  CoNSTiTi'TB  AN  Unjust  DISCRIMINATION  in  rates  by  a  telegraph 
company,  there  must  be  a  difference  in  rates  to  patrons  under  substan- 
tially similar  conditions  as  to  service.  Weslern  Union  TeL  Co.  r.  CM 
Pub.  Co.,  729. 

12.  Discrimination.- A  Constitutional  Provision  simply  and  expressly 
granting  the  right  to  prevent  by  legislation  "unjust  discrimination"  by 
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telegraph  eotnpanies  must  be  construed  as  establishing  the  limita  of 
legislative  authority  upon  this  subject,  au<i  not  as  giving  authority  to 
declare  all  discriminations  as  unjust.  Western  Union  TeL  Oo.  r.  OaM 
Pub.  Co.,  729. 

IS.  Discrimination— Stattjtort  Regulation. — A  statute  regulating  tele- 
graph companies  and  prohibiting  all  partiality  or  discrimination  be- 
tween patrons  in  the  handling  of  business,  or  in  rates  for  similar  services, 
or  as  to  terms  of  payment  or  delivery,  or  in  favor  of  persons  transmitting 
messages  to  the  greater  distance,  is  valid  and  merely  declaratory  of  the 
common  law,  and  cannot  be  construed  so  as  to  require  a  telegraph  com- 
pany to  transmit  messages  for  two  patrons  under  different  conditions 
at  the  same  rate.      Western  Union  Tel.  Co.  v.  Call  Pub.  Co.,  729. 

14.  DisORiuiNATiON. — Although  a  telegraph  company  charges  one  patron  a 
different  rate  for  services  than  that  charged  another  patron  under  a 
substantial  difference  in  conditions  affecting  the  difficulty  or  expense 
of  performing  the  services,  no  cause  of  action  arises  unless  it  can  be 
shown  that  the  difference  in  rates  is  disproportionate  to  the  differenoo 
in  oonditiona.  Western  Union  TeL  Co.  v.  Call  Pub.  Co.,  729. 
See  Appeal^  7. 

TIME. 
DinNinoir. — Ths  Word  "between,"  when  it  refers  to  a  period  of  tim* 
from  one  day,  month,  or  year  to  another,  excludes  both  dates.      ''Be- 
tween "  two  days  is  exclusive  of  both.     Weir  r.  Thomaa,  741. 

TRESPASSERS. 
See  Railroads,  7-9;  Trusts,  L 

TRIAL. 

L  Abgumbht  ov  Counsel  in  Murder  Cass. — The  prosecuting  attorney 
may,  on  a  trial  for  murder,  argue  to  the  jury  that  they  ought  not 
to  sentence  the  accused  to  imprisonment,  because  if  they  do  so  he 
may  obtain  a  pardon  afterward  through  the  solicitation  of  his  friends. 
McNeill  V.  State,  17. 

I.  Argument — Statements  Outside  op  Evidence. — Comments  of  coun- 
sel in  arguing  a  case  before  a  jury  are  controllable  in  the  discretion 
of  the  trial  court.  This  discretion  is  subject  to  review,  and  when 
counsel  make  material  statements,  outside  the  evidence  likely  to  do 
the  accused  an  injury,  it  is  deemed  an  abuse  of  discretion  when  not 
stopped  by  the  court  on  objection  made  at  the  time.  Jenkins  v.  Stale, 
267. 

t.  Counsel  mat,  dubino  Argument,  take  a  pistol  that  has  been  put 
in  evidence  and  identified  as  belonging  to  the  accused,  and  request 
the  jury  to  examine  it,  and  the  jury  may  thereupon  properly  examine 
the  pistol  to  ascertain  its  condition.      Jenkins  v.  State,  267. 

4.  The  Court  has  no  Right  to  Excuse  or  Discharge  a  juror  because 
his  given  name  is  incorrectly  stated  in  the  summons  requiring  him  to 
appear  and  serve  as  a  juror.     Sullivan  v.  State,  22. 

6.  Instructions — Objection  to  Part  of  Charge. — In  considering  an  objec- 
tion to  a  portion  of  a  charge  given  to  the  jury,  the  entire  charge  must 
be  considered,  and,  if  as  an  entirety  it  is  free  from  the  objection  made^ 
it  is  sufficient  and  proper.     Jenkins  v.  State,  267. 
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f.  iHtrrRnonoKS  on  Circumstantial  Etidbmos. — An  Instruction  that  in 
oases  of  circumstantial  evidence  the  conclusion  to  which  the  jury  must  b« 
eonducted  is  that  degree  of  certainty  that  they  would  come  to  before 
acting  in  their  own  grave  and  important  concerns,  and  that  this  degree 
6f  certainty  justifies  them  in  returning  a  verdict  of  guilt,  is  improper 
and  erroneous,  as  laying  down  an  improper  standard  for  the  guidance 
of  the  jury  in  arriving  at  conclusions  from  the  evidence  in  criminal 
oases.     Jenkins  v.  Stale,  267. 

T.  EviDKNCB— Circumstantial— Instructions — Reasonablb  Doubt.— An 
instruction  that  in  cases  of  circumstantial  evidence  it  is  not  necessary 
that  the  proof  shall  be  conclusive;  that  it  is  sufficient  if  the  jury  believe 
from  all  the  facts  and  circumstances  that  the  accused  is  guilty,  and  that 
they  have  no  reasonable  doubt  in  their  minds  of  this  fact;  that  if  the 
jury  think  that  all  the  facts  are  consistent  with  the  supposition  that 
the  prisoner  is  guilty,  and  cannot  reconcile  the  circumstances  in  ori- 
dence  with  any  other  supposition  than  that  of  his  guilt,  it  is  their 
duty  to  find  him  guilty;  that  all  that  can  be  required  is  not  absolats 
and  positive  proof;  but  such  proof  as  convinces  them  that  the  crime 
has  been  made  out  against  the  accused  is  correct,  and  not  open  to  ob* 
jection  as  a  whole.     Jenkins  v.  State,  267. 

I.  EviDKNCB— Order  of— Admission  and  Exclusion  or  Irrelevant  Tb8» 

TIMONY. — The  court  can  regulate  the  order  of  the  introduction  of  evi- 
dence, but  when  irrelevant  testimony  is  oflfered  and  objected  to,  and  is 
admitted  on  the  theory  that  its  relevancy  may  be  shown  by  subsequent 
evidence,  if  such  evidence  is  not  introduced  the  irrelevant  part  should 
be  excluded  by  the  court  upon  its  own  motion  and  without  further  ao< 
tion  on  the  part  of  the  party  objecting.  A  failure  to  so  exclude  it  is 
error.     Jenkins  v.  State,  267. 

9.  EviDBNCB  IN  Criminal  Cases. — In  cases  of  circumstantial  evidence  every 

fact  material,  relevant,  and  within  the  issues  from  which  the  jury  may 
legitimately  deduce  the  guilt  or  inuoceuce  of  the  accused  should  be 
■ubmitted  to  them,  and  althoui^h  the  relevance  of  any  fact  when 
standing  alone  may  not  be  apparent,  yet  when  taken  in  connection 
with  any  other  fact  or  all  the  other  facts,  properly  admitted,  its  rele- 
vancy is  made  to  appear,  it  should  go  to  the  jury.     Jenkins  v.  State,  267. 

10.  Evidence — Troth  of  for  Jury. — If  the  defendant  testifies  that  certain 
statements  have  been  made  by  plaintiff,  the  jury  may  determine  their 
truth,  although  they  are  not  denied  by  plaintiflf,  his  attention  not  hav- 
ing been  called  to  them  while  testifying.     Mullally  v.  Greenwood,  613. 

II.  When  Jury  may  Take  out  Exhibits. — If  a  writing  admitted  in  evi. 
dence  clearly  tends  to  prove  nothing  but  the  fact  that  it  was  admitted 
to  prove,  it  should  go  to  the  jury;  but  if,  by  reason  of  peculiar  circum* 
stances,  it  clearly  may  be  treated  by  the  jury  as  evidence  of  other  facts 
not  admissible,  it  should  not  go  to  the  jury.  Between  the  two  extremes 
the  question  is  largely  one  of  discretion  in  the  trial  judge.  Curtis  r, 
Bradley,  177. 

12.  Pbaoticb— Mode  of  Trial,  of  Issue  Arising  upon  Motion. — Where  a 
motion  is  made  to  modify  or  to  obtain  other  relief  from  a  judgment  on 
the  ground  that  it  was  takeu  contrary  to  oral  stipulations  of  the  par- 
ties, it  is  more  satisfactory  to  have  sharply  contested  issues  of  fact 
determined  upon  common-law  evidence  taken  before  the  court  or  a 
referee,  where  the  parties  have  an  opportunity  to  cross-examine  th« 
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witnesses,  and  to  hare  snch  motion  determined  open  affidavit!.  Jfn. 
tual  Life  Int.  Co.  t.  O'Donnell,  796. 
18.  Verdict — Direotinq. — A  Finding  ov  a  J  dry  in  a  case  inTolTing  a 
charge  of  murder  that  they  find  the  defendants  guilty  as  charged,  but 
recommend  one  of  them  named  to  the  mercy  of  the  court,  is  a  nullity, 
and  cannot  be  considered  by  the  court  as  a  verdict  of  murder  in  any 
degree.  The  case  is  still  in  the  hands  of  the  jury,  whose  duty  remains 
unchanged,  and  the  court  cannot  then,  any  more  than  at  any  other  tim*, 
intimate  to  the  jury  what  its  verdict  should  be.  JenUtu  r.  State,  267. 
See  APFEAik 

TROVER. 

1.  A  CoNVBRSioir  IS  any  unauthorized  act  which  deprives  a  man  of  hk 
property,  permanently  or  for  an  indefinite  time.  A  wrongful  aa« 
sumption  of  the  ownership  of  property  may  be  a  conversion  of  it  render« 
ing  a  demand  and  refusal  unnecessary.  Union  Stockyard  etc  Co,  v. 
Malloi-y,  341. 

9.  Fraudulent  Sale.  — Though  a  fraudulent  purchase  of  chattels  is  made, 
and  because  of  the  fraud  the  vendor  has  a  right  of  rescission,  and 
though  a  conversion  of  the  chattels  takes  place,  the  title  being  still  in 
the  purchaser  because  of  the  failure  to  rescind,  the  vendor  cannot  sus- 
tain an  action  of  conversion.     Union  Stockyard  etc.  Co.  v.  Mallory,  341, 

S.  In  an  Action  of  Trover  Plaintiff  must  Recover  upon  the  Strength 
0»  Hi3  own  Title,  and  not  upon  the  weakness  of  his  adversary's,  and 
must  show  not  only  a  conversion  of  personal  property  by  the  defend* 
ant,  but  also  that  at  the  time  of  the  conversion  plaintifif  had  a  right  of 
property,  general  or  special,  in  the  chattels  converted,  and  the  posses- 
■ion  or  immediate  right  to  the  possession  thereof.  Union  Stockyard  etc 
Co.  ▼.  Mallory,  341. 

TRUST  DEEDS. 

See  Fraudolbnt  Conveyances;  Sunday,  1. 

TRUSTS. 
1.  The  Rioht  to  Elect  to  Treat  a  Person  Either  as  a  Trustbb  o» 
Trespasser  exists  in  favor  of  one  whose  estate  such  person  has  sought 
to  control  and  manage.     Bailey  v.  Bailey,  826. 
S.  Trustee — Estoppel.— If  One  Voluntarily  Assumes  the  Situation  o» 
A  Trustee,  it  does  not  lie  in  his  mouth  to  disclaim  that  position  whea 
called  tok  account  for  moneys  received  thereby.     Bailey  v.  Bailey,  826. 
See  AssiQNMSNT  roR  the  Benefit  of  Creditors,  4;  Equity,  4;  Fbaup* 
ULENT  Conveyances,  3. 

ULTRA    VIRES. 
See  Corporations,  6. 

USAGE. 
See  Custom. 

USURY. 
L  "SoTM  roR  Commissions. — A  loan  negotiated  by  an  agent  for  both  p«r> 
ties,  and  bearing  legal  interest  on  its  face,  is  not  rendered  usurious  by 
the  act  of  the  agent  in  taking  a  commission  note  for  his  services  ptt7»i 
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•Ue  to  the  lender,  thus  raising  the  total  interest  above  the  legal  rate, 
provided  the  lender  neither  authorizes  nor  ratifies  the  act  of  th« 
agent.     Richards  v.  Purdy,  458. 

1.  Burden  oj  Proof  ia  on  a  party  setting  np  the  defense  of  usury.  Rich- 
ards V.  Purdy,  458. 

t.  Conflict  of  Laws,— A.  note  dated  in  one  state,  executed  and  delivered 
by  a  resident  of  that  state  in  another  state,  reserving  a  rate  of  interest 
legal  in  the  former,  but  illegal  in  the  latter,  state,  may  be  enforced  in 
the  former  state,  if  it  is  shown  that  the  parties  intended  that  the  law 
of  that  state  should  govern  the  contract.    Bigelow  v.  Buniham,  442. 

4  Conflict  of  Laws. — If  a  contract  is  made  in  one  state  to  be  performed 
in  another,  at  a  rate  of  interest  lawful  in  the  one  state  and  unlawful 
in  the  other,  it  is  presumed  tliat  the  parties  contract  with  reference  to 
the  laws  of  the  state  wherein  the  stipulated  rate  of  interest  is  lawful, 
and  such  presumption  prevails  until  overcome  by  proof  that  the  trans* 
Mtion  is  a  devise  to  defeat  the  usury  laws.     Bigelow  r,  Burnham,  44^ 

VACCINATION. 
See  Boards  of  Health. 

VARIANCE. 
^    See  Disorderly  Houses,  8, 

VENDOR  AND  PURCHASER. 

1.  Failurk  of  Vendee  to  Sign  Contract  for  Sale  of  Land— Statdtb 
OF  Frauds— Offer  to  Perform — Mutuality. — If  one  signs  a  writing, 
offering  to  sell  land,  and  the  vendee  afterward  offers,  in  writing,  to 
perforin,  the  agreement  may  be  enforced  against  the  vendor,  though 
neither  it  nor  any  promise  to  pay  the  price  was  signed,  at  the  time,  by 
the  vendee,  as  the  offer  makes  the  contract  mutual,  and  there  is  no 
want  of  consideration,     Peevey  v,  Ilaughton,  592. 

I.  Statute  of  Frauds  is  Satisfied  as  to  Memorandum  by  Vendee's  Bili. 
FOR  Specific  Performance, — After  laud  has  been  sold,  an  offer  con- 
tained in  a  bill,  properly  signed  and  verified,  and  brought  by  the  vendee 
for  specific  performance,  is  suflScient  as  an  offer  to  perform,  and  makes 
him  chargeable  as  on  a  memorandum  of  the  contract  signed  by  iuui. 
Hence,  if  the  land  is  to  be  paid  for  in  cotton,  to  be  delivered  at  certain 
times  in  certain  quantities,  an  offer  to  pay  its  money  value,  to  be  ascer- 
tained by  an  accounting,  is  sufficient,  though  the  bill  is  filed  after  the 
date  at  which  the  consideration  was,  by  the  terms  of  the  contract,  to 
be  paid.     Peevey  v.  Haughton,  592. 

8b  Executed  Contract  for  Sale  of  Land— Rescission  —  Failure  of 
Title. — If  a  contract  for  the  sale  of  land  has  been  executed,  a  court  of 
equity  has  no  jurisdiction  to  rescind  it  on  the  ground  of  a  defect  in  or 
failure  of  title  to  part  of  the  land,  in  the  absence  of  fraud  or  material 
misrepresentation  or  concealment  on  the  part  of  the  vendor.  Decker  v. 
Schulze,  85b. 

4.  Contract  for  Sale  of  Land  —  Rescission.- A  complaint  by  a  vendeo 
simply  alleging  that  the  vendor  was  not  seised  in  fee  or  possessed  of 
the  right  to  sell  and  convey  the  land  in  dispute,  does  not  state  a  suf- 
ficient defect  of  title  to  enable  the  vendee  to  sustain  an  action  to  re- 
scind the  contract  of  conveyance  on  the  ground  of  failure  of  title. 
Decker  v.  Schulze,  858. 
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S.  Vkndor's  Likn — PuRCHASB  Patablk  in  Propkktt  OB  Sbrviobs, — If  » 
purchaser  of  real  property,  in  addition  te  paying  a  sum  named  therein^ 
agrees  to  fence  it  and  to  construct  stock  gaps  where  the  outer  fences 
are  crossed  and  to  provide  road  crossings  at  convenient  places,  no  ven* 
dor's  lien  exists  for  the  amount  of  damage  sustained  in  the  event  of  the 
failure  of  the  vendee  to  perform  the  acts  agreed  by  him  to  be  done. 
The  only  remedy  is  either  by  an  action  at  law  for  damages  or  by  a  suit 
in  equity  to  enjoin  the  use  of  the  land  until  the  terms  of  the  contract  of 
purchase  are  complied  with.     Parriah  v.  Haatinga,  50. 

C  Vendor's  Libn. — Where  the  purchase  price  is  promised  to  be  paid  in 
money,  even  if  there  be  a  stipulation  that  it  may  be  discharged  in  some- 
thing  else,  and  the  re  is  a  failure  to  so  discharge  it  at  the  time  stipulated, 
•  mit  may  be  maintained  to  enforce  a  vendor's  lieu  for  the  amoonk  f* 
mainiuff  unpaid.  Parrish  v.  Hastings,  50. 
See  Deeds. 

VENDOR'S  LIEN. 
See  Vendor  and  Pdrohaser,  S. 

WAGES. 
See  AssiONMENT,  3;  Execution,  10. 

WAIVER. 
See  Appeal,  4;  Insurance,  10-14,  21-23. 

WARRANTY. 
See  Landlord  and  Tenant,  8;  Sales,  10-12. 

WATERS. 

1.  Navioabilitt.— Under  a  statute  declaring  navigable  all  streams  empty* 
ing  into  Elk  river,  "which  are  now,  or  at  any  time  have  been,  used  for 
the  purpose  of  floating  logs  or  lumber,"  the  south  fork  of  that  river 
being  a  small  stream  insufficient  to  float  single  sawlogs,  except  during 
extreme  winter  freshets  and  with  the  aid  of  dams,  which  use  has  been 
abandoned  as  impracticable,  is  not  a  navigable  stream.  People  v.  Elk 
River  Mill  etc  Co.,  125. 

S.  Navigability. — A  stream  to  be  floatable  and  navigable  must  be  cap- 
able of  being  used  as  a  highway  to  float  logs  during  some  considerable 
portion  of  the  year,  and  the  fact  that  it  can  be  so  used  for  a  few  days 
during  the  rainy  season,  with  the  aid  of  dams,  does  not  make  it  nar* 
igable.     People  v.  Elk  River  Mill  etc.  Co.,  125. 

t.  Navigability — Power  op  Legislature. — If  a  stream  is  in  fact  non-nar* 
igable  it  is  not  a  public  way,  and  the  legislature  cannot  make  it  such 
by  enacting  a  law  declaring  it  to  be  navigable  and  thus  take  private 
property  for  public  use  without  compensation.  People  v.  Elk  River  Mill 
etc  Co.,  125. 

4.  Riparian  Owners — Right  of  Navigation.— The  right  of  the  state  to  im* 
prove  a  stream  as  a  highway  for  the  purpose  of  aiding  navigation  ia 
subject  to  the  rights  of  riparian  owners.  It  may  take  and  divert  with- 
out compensation  so  much  of  the  water  as  may  be  required  to  improve 
the  navigation  of  the  stream,  and  this  water  may  be  sold  and  leased, 
provided  it  is  not  diverted  for  the  purpose  of  creating  a  water  power 
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«ader  the  pretense  of  improTing  navigation.  Cfreen  Bay  etc  Canal  Co. 
T.  Kavkauna  Water  etc  Co.,  937. 

f.  Riparian  Pbofriktobs— Bight  to  Dam  Stkbams. — A  statute  declaring 
that  whenever  a  water  power  shall  be  created  hy  reason  of  any  dam 
erected  or  other  improvement  made,  snch  water  power  shall  belong  to 
the  state,  does  not  vest  the  state  with  any  greater  right  to  the  use  of 
the  water  than  would  belong  to  the  owner  of  both  banks  of  the  stream, 
had  he  erected  the  dam  for  the  purpose  of  creating  the  water  power. 
Oreen  Bay  etc  Canal  Co.  v.  Kauhaurui  Water  etc  Co.,  937. 

f.  OvbrflowkdI  Vallbt  as  a  Rcnninq  Stream  or  WATBRCouBas.  — 
The  whole  valley  through  which  runs  an  overflowing  stream  is  not  nec- 
essarily land  within  a  watercourse.  Hence,  if  the  flood  waters  of  a 
oreek,  having  a  channel  about  twenty  feet  deep  and  one  hundred  and 
twenty-flve  feet  wide,  periodically  overflow  its  valley  from  two  to  three 
miles  in  width,  the  whole  valley  cannot  be  considered  a  running  stream, 
though  such  flood  waters  flow  with  the  stream.  Kansas  City  etc  R.  R. 
Oo.  V.  Smith,  579. 

7.  Riparian  Propriktors— Water  Powers.— The  right  of  the  state  or  of 
any  private  person  to  make  an  improvement  in  a  stream  for  the  pnr- 
pose  of  creating  a  water  power  cannot  be  sustained  to  the  extent  of 
working  an  injury  to  a  lower  riparian  proprietor,  except  in  aid  of  navi' 
gabion.     Oreen  Bay  etc  Canal  Co.  v.  Kaukauna  Water  etc  Co.,  937. 

8.  Riparian  Proprietors — Flow  of  Waters. — Unless  affected  by  license, 
grant,  prescription,  public  right,  or  the  like,  any  proprietor  of  lands  on 
the  bank  of  a  stream  of  water,  whether  navigable  or  not,  has  the  right 
to  use  the  water  as  it  is  wont  to  flow,  without  material  alteration  or 
diminution,  and  no  riparian  owner  has  the  right  to  use  the  water  to  the 
prejudice  of  other  proprietors  above  or  below  him  by  throwing  it  back 
npon  the  former  or  subtracting  it  from  the  latter.  Oreen  Bay  etc 
Canal  Co.  v.  Kaukauna  Water  etc  Co.,  937. 

9.  Public  Use  —  Compensation.  —  Constitotional  Provisions  making 
water  for  sale,  rental,  or  distribution  a  public  use  do  not  grant  power 
to  appropriate  water  for  the  use  of  the  public  without  compensation. 
People  V.  Elk  River  Mill  etc.  Co.,  125, 

IOl  Rules  and  Principles  Governing. — The  rules  governing  the  rights 
and  duties  of  individuals  in  reference  to  waters  rest  upon  principles 
which  underlie  very  many  other  property  rights.  They  depend,  at 
last,  upon  the  two  legal  maxims  that  one  may  make  such  use  as  he  will 
of  his  own,  and  that  he  must  so  use  his  own  as'not  to  impinge  the  legal 
rights  of  others,     Kansas  City  etc  R.  R.  Co.  v.  Smith,  579. 

11.  Riparian  Owners— Retdbnino  Water  to  Stream.— If  water  is  taken 
from  a  stream  for  the  purpose  of  creating  a  power,  it  must  be  returned 
thereto  in  such  place,  and  in  such  manner,  as  that  it  shall  flow  past  the 
banks  of  lower  riparian  owners  in  its  accustomed  channel,  and  as  it  was 
accustomed  to  flow.  Oreen  Bay  etc  Canal  Co.  v.  Kaukauna  Water 
Co.,  937. 

IS.  Common  Law,  Applicability  op— WATERS.-It  is  a  mistake  to  assume 
that  the  common  law  of  England,  though  adopted  and  accepted  as  the 
law  of  the  state,  and  though  unchanged  by  statute,  is,  under  all  cir- 
cumstances and  conditions,  to  be  applied  as  the  local  common  law.  In 
many  instances  a  directly  opposite  rule  is  the  conunon  law  of  the  state, 
and  the  opposite  rule  applies  to  injuries  ocoasioneJ  by  overwhelming 
flood  waters.    Kansas  City  etc.  R.  R.  Co.  v.  Smith,  579. 


•1060 


Index. 


IS.  StntTAOi  Watsbs— DisTiNCTiOR  BiTWKsir  Cnm.  ahd  Comfoir  L&w.-* 
There  seems  to  be  no  good  reason  for  drawing  a  distinction  betweoo 
the  civil  and  the  common  law  in  reference  to  surface  waters.  Kcmaa» 
CUy  tie.  R.  R.  Co.  v.  Smith,  579. 

Mh  Advebss  Titlb  to. — The  diversion  of  an  inconsiderable  part  of  th« 
waters  of  a  stream  is  not  such  a  strong  act  of  exolusive  possession,  that 
it  is  notice  per  se  of  an  adverse  claim  of  right.  Oreen  Bay  etc  Canal 
Co.  V.  Kaukauna  Water  Co.,  937. 

15.  OvEBFLOW— Riparian  Biqhts — English  Dootrinb.— In  England,  il 
seems  that  riparian  owners  are  entitled  to  have  streams  flow  in  their 
nsaal  course,  whether  in  times  of  low  or  flood  water,  and  that  flood 
water,  overflowing  the  banks  and  following  the  course  of  the  stream 
along  the  valley,  but  without  the  channel,  is  a  part  of  the  stream, 
•gainst  which  one  owner  may  not  protect  himself  to  the  injury  of  an* 
other.     Kansas  CUy  etc  R.  R.  Co.  v.  Smith,  579. 

16.  Floods — How  Cases  are  to  be  Determined. — ^It  is  difficult,  if  not 
impossible,  to  formulate  exact  rules  by  which  the  rights  of  parties  in« 
jnred  by  periodically  recurring  floods,  under  varying  circumstances, 
may  be  adjusted.  Hence,  such  rights  must  be  determined  by  flexible, 
rather  than  rigid,  rules  applicable  to  the  conditions  and  circumstances 
of  the  case  under  consideration.  Kantaa  City  etc  R,  R.  Co.  v.  Smith, 
679. 

17.  Bight  to  Obstbuot  Extbaordikart  Flood.— The  waters  of  an  extra- 
ordinary  flood  may  be  obstructed,  impeded,  or  turned  aside  withont  lia- 
bility  to  adjacent  proprietors  where  they  in  reality  suffer  no  real  injury. 
Kansas  City  etc  R.  R.  Co.  v.  Smith,  579. 

18.  Overwhelming  FLOon  —  Immatebialitt  of  Name. — In  determining 
the  relative  rights  and  duties  of  parties  in  cases  of  injury  from  over- 
whelming flood  waters,  it  is  unimportant  whether  such  waters  be  dealt 
with  as  surface  water,  channel  water,  the  water  of  a  stream,  or  as  a 
separate  and  distinct  sort.  It  is  the  thing  that  must  be  dealt  with,  and 
not  its  name.     Kansas  CUy  etc  R.  R.  Co.  v.  SmUh,  579. 

W.  Practice. — An  Action  on  the  Case  is  the  proper  remedy  to  recover 
compensation  for  injuries  by  a  riparian  proprietor  from  the  pollution  of 
the  waters  of  a  stream  running  through  his  land.  Drake  v.  Lady  Ensley 
Coal  etc.  Ry.  Co.,  77. 

50.  Measure  ov  Damages  roR  PoLLUTiNa. — In  an  action  by  an  executor 
for  the  pollution  of  waters  running  through  the  land  of  his  testator, 
where  there  is  some  evidence  showing  injuries  of  a  permanent  char- 
acter, the  court  has  no  right  to  restrict  the  amount  of  recovery  to  the 
diminution  of  the  rental  value  for  one  year.  The  difference  between 
the  value  with  and  without  the  permanent  injury  is  recoverable.  Drake 
▼.  Lady  Ensley  Coal  etc.  Ry.  Co.,  77. 

51.  Deposit  prom  Mines. — The  owner  of  lands  through  which  a  water, 
course  runs  and  who  therewith  washes  ores  mined  on  his  land  and  re- 
turns the  water  to  the  stream  polluted  so  as  to  be  unfit  for  watering 
stock,  and  other  domestic  uses,  ia  answerable  in  damages  to  the  riparian 
proprietors  of  the  land  thus  injured  by  its  pollution.  Drake  v.  Lady 
Emley  Coal  etc.  Ry.  Co.,  21. 

52.  Riparian  Rights — Priority  op  Use — Pollution. — If  a  riparian  owner 
has    expended   large  sums  of    money  in  the  erection  of  a  mill  on  a 

•    stream,  and  in  other  property  connected  with  bis  business,  and  has 
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made  a  reasonable  use  of  the  water  as  against  lower  proprietors  for  many 
years  before  water  is  taken  from  the  stream  to  supply  a  town,  the  water 
eompany  cannot,  instead  of  taking  pure  water  from  another  source, 
■eek  to  purify  such  stream  for  the  supply  of  the  town,  by  destroying 
the  property  of  the  millowner  without  compensation.  People  v.  Elk 
River  Mill  etc.  Co.,  125. 

tS.  Riparian  Rights— Construction  of  Statute. —A  statute  making 
criminal  acts  therein  specified,  when  the  direct  effect  of  such  acts  is 
to  pollute  the  waters  of  a  stream  from  which  the  residents  of  a  city  or 
town  are  supplied,  does  not  necessarily  deprive  riparian  owners  of 
property  rights,  and  such  intent  is  not  presumed  when  the  language 
of  the  statute  leaves  it  doubtful.     People  v.  Elk  River  Mill  etc.  Co.,  125, 

tA.  Pollution  of — Rights  of  Employees  at  Sawmill. — People  employed 
at  a  sawmill  on  a  non-navigable  stream  have  a  right  to  live  there  and 
to  maintain  privies,  taking  all  reasonable  precautions  against  unneces- 
sarily polluting  the  water  of  the  stream,  and,  if  they  exercise  due 
eare,  they  cannot  be  compelled  to  remove  from  the  stream  or  be  expro- 
priated for  the  benefit'of  urban  communities  further  down  the  stream. 
People  V.  Elk  River  Mill  etc.  Co.,  125. 

25.  Pollution— Riparian  Rights. — A  person  owning  land  and  a  sawmil) 
on  a  non-navigable  stream,  who  conducts  the  business  of  bis  mill  in  a 
reasonable  manner  and  so  as  not  to  pollute  the  water  of  the  stream  to 
such  a  degree  as  to  render  it  unfit  or  unwholesome  for  domestic  use, 
cannot  be  enjoined  from  continuing  the  mill  business.  People  t.  Elk 
River  Mill  etc.  Co.,  125. 

86.  Dams — Navigability — Porpresture. — A  dam  across  the  bed  of  a  non- 
navigable  stream  is  not  a  purpresture.  People  v.  Elk  River  Mill  etc. 
Co.,  125. 

87.  Pollution —Use  of  Land. — If  the  conformation  of  an  upper  riparian 
owner's  land  is  such  that  he  cannot  carry  on  a  dairy  without  putting 
filth  directly  into  the  water  of  a  stream  used  by  lower  riparian  owners 
for  domestic  purposes,  he  must  find  some  other  use  for  his  land,  or  an- 
swer for  the  maintenance  of  a  nuisance. — People  v.  Elk  River  Mill  etc, 
Co.,  121. 

28.  Pollution— Reasonable  UsR.—Depasturing  stock  upon  land  forming 
the  watecshed  drained  by  a  stream,  or  maintaining  stables  or  hogpens 
at  a  reasonable  distance  from  the  stream,  is  not  an  unreasonable  use  of 
which  the  lower  riparian  owner  can  complain,  although  winter  rains 
wash  impurities  therefrom  into  the  stream,  thus  injuring  its  use  for 
domestic  purposes.     People  v.  Elk  River  Mill  etc.  Co.,  121. 

89.  Pollution — Nuisance. — The  maintenance  of  stables  and  hogpens  di- 
rectly upon  the  banks  of  a  stream,  thus  polluting  its  waters  and  ren- 
dering them  unfit  for  domestic  use,  is  an  unreasonable  use  and  & 
nuisance  as  against  lower  riparian  proprietors.  People  v.  Elk  River  Milt 
etc.  Co.,  121. 

10.  Pollution— Riparian  Rights. — An  upper  riparian  owner  is  entitled 
to  a  reasonable  use  of  the  waters  of  a  stream  flowing  by  or  through  hi« 
land,  but  he  is  not  entitled,  as  against  lower  riparian  owners,  to  poUut* 
the  stream  by  putting  filthy  matter  directly  into  it,  thus  rendering  it 
unfit  for  domestic  use.     People  v.  Elk  Rioer  Mill  etc.  Co.,  121. 

81.  Pollution  of— Pcblic  Nuisance.— If  the  waters  of  a  non-navistable 
river,  at  and  below  a  certain  point,  are  used  for  domestic  purposes  by 
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a  considerable  number  of  persons  residing  along  its  banks,  snob  nse  is  a 
publio  nse  making  the  pollution  of  the  water  at  that  particular  point 
by  an  unreasonable  use  a  publio  nuisance.  People  v.  BUc  River  MiB 
etc  Co.,  121. 

S2.  Pollution  or. —  A  complaint  alleging  that  defendant  maintains  ea 
the  banks  of  a  river  a  sawmill  and  also  a  cookhouse,  outhouses, 
barn,  and  stables,  and  other  fixtures  usually  accompanying  a  saw 
mil3,  and  that  he  causes  and  permits  sewage,  offal,  waste,  and  fetid 
matter  from  the  sawmill,  cookhouse,  and  stables  to  be  drained  and 
deposited  in  the  stream,  thereby  polluting  and  rendering  it  an* 
wholesome  and  unfit  for  domestic  purposes  and  use,  is  sufficient  to 
support  findings  that  defendant  has  allowed  a  large  manure-pile  t« 
accumulate  from  the  stables  upon  the  bank  of  the  stream,  thereby 
polluting  its  waters,  and  that  he  has  also  maintained  near  such  stream 
a  corral  or  hogpen,  thereby  further  polluting  such  waters,  and  that 
as  matter  of  law  such  manure-pile  and  hogpen  are  nuisances,  thus 
suppressing  the  use  of  the  stable  rather  than  the  stable  itself.  PeopU 
V.  Elk  River  Mill  etc.  Co.,  121. 

83.  StJRFACK  Waters — Discharge  or,  upon  Anotheb's  Land. — One  can- 
not collect  surface  water  and  lawfully  discharge  it  injuriously  upon  tht 
lands  of  another.     Kansas  City  etc.  R.  R.  Co.  v.  Lackey,  589. 
See  Railroads,  3-5. 

WILLS. 

1.  Ik  the  Cokstbuotion  of  Wills,  the  Intention  of  the  testator,  when 
apparent,  overrides  all  established  rules  of  interpretation.  Matter  c/ 
Jame«,  774. 

t.  Pretermitted  Heirs — Intention  or  Testator.— Parol  Evidence  is 
inadmissible  for  the  purpose  of  determining  whether  the  omission  from 
a  will  of  one  entitled,  in  the  event  of  intestacy,  to  take  of  the  estate, 
was  intentional  on  the  part  of  the  testator.  This  can  be  determined 
only  from  the  face  of  the  will.     In  re  Salmon,  164. 

t.  Pretermitted  Heir — Intention  of  Testator. — The  fact  that  a  testa* 
tor  mentions  in  his  will  one  closely  related  by  blood  or  intimately  asso* 
ciated  in  family  relations  with  an  omitted  heir  does  not  overcome  the 
presumption  that  he  was  unintentionally  omitted,  nor  show  as  matter 
of  construction  that  he  was  in  the  mind  of  the  testator  and  intention* 
ally  omitted.     In  re  Salmon,  164. 

4.  CoNSTRacTioN  OF  —  Devise,  Revocation  of,  by  Mistake. — If  a  tes- 
tator having  three  sons  and  other  heirs  gives  to  each  of  the  sons  a 
specific  piece  of  property,  and  the  residue  of  his  estate,  both  real  and 
pergonal,  to  all  of  the  sons,  share  and  share  alike,  but  subsequently 
executes  a  codicil  to  liis  will  revoking  the  specific  devise  to  one  of  the 
sons,  on  the  ground  that  he  has  sold  the  property,  and  expressly  rati* 
fies  and  republishes  the  will  except  as  changed,  whereas  such  property 
is  not  sold  at  the  time  of  iiis  death,  but  is  then  still  owned  by  him,  the 
legal  efi^ect  of  the  codicil  is  to  eliminate  from  the  will  all  reference  to 
the  property  devised  to  that  particular  son.  The  revocation  is  valid  as 
being  intentional,  not  induced  by  mistake,  and  unconditional.  The 
property,  therefore,  falls  into  the  residuum,  and  is  not  liable  to  dis* 
tribution  among  the  heirs  at  law.     Giddings  v.  Oiddinga,  192. 

f.  Tenant  for  Life  and  Remainderman — Conflicts  between. — When 
there  is  anything  in  the  will  from  which  it  may  be   fairly  inferred 
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that  the  testator  expected  the  tenant  for  life  to  enjoy  the  property  gpe- 
•ifically,  it  cannot  be  converted  into  money  or  public  funds,  and  the 
Nmainderman  must  take  his  chances  in  anything  remaining  after  the 
terminatiou  of  the  life  estate.     Matter  of  James,  775. 
See  Dbvisb. 

WITNESSES. 

L   OOMPETKKOT    0»    OrAMD    JcR0R3   AND    PrOSECUTINO    AtTORWET. It  i* 

the  duty  of  the  prosecuting  attorney  when  required  by  the  grand  jury 
to  attend  that  body  for  the  purpose  of  examining  witnesses  in  its 
presence  and  to  give  it  advice  upon  legal  matters,  and  whenever  it  is 
proper  for  a  grand  juror  to  testify  to  the  statements  of  witnesses  before 
the  grand  jury  the  prosecuting  attorney  may  testify  to  such  matters 
within  his  knowledge.     Jenkins  v.  State,  267. 

%  OoMPXTKNCT  o»  GRAND  JcBORS. — A  statute  providing  that  "  metn< 
bers  of  the  grand  jury  may  be  required  by  any  court  to  testify  whether 
the  testimony  of  a  witness  examined  before  them  is  consistent  with 
or  different  from  the  evidence  given  by  such  witness  before  aucb 
eourt,  and  they  may  also  be  required  to  disclose  the  testimony  given 
before  them  by  any  person  npon  a  complaint  against  such  person  for 
perjury  or  npon  his  trial  for  such  offense,"  does  not  restrict  the  inquiry 
to  the  facts  expressly  mentioned  in  the  statute,  and  a  grand  juror  is 
competent  and  may  be  required  to  testify  to  any  other  competent  faot 
within  his  knowledge  which  he  is  not  expressly  prohibited  by  law 
from  disclosing.     Jenkins  v.  State,  267. 

&  Competency  of  Grand  Jurors. — A  grand  juror  is  not  permitted  to  tes- 
tify how  any  member  of  the  jury  voted,  or  the  opinion  expressed  by  any 
of  them  upon  any  question  before  them,  or  to  disclose  the  fact  that  an 
indictment  for  felony  has  been  found  against  any  person  not  in  custody 
or  under  recognizance,  or  to  state  in  detail  the  evidence  on  which  an 
indictment  was  found,  but  he  may  be  required  by  the  court,  when  jub< 
tice  demands  it,  to  testify  to  what  a  witness  testified  to  before  the 
grand  jury,  or  to  testify  to  any  other  competent  fact,  not  within  the 
foregoing  restrictions.     Jenkins  v.  State,  267. 

4.  Evidence  in  Criminal  Cases— Declarations  of  Accused  before 
Gband  Jury. — Written  memoranda  of  evidence  made  by  the  prosecut- 
ing attorney  in  the  ex  parte  examination  of  a  witness  by  him  before  a 
grand  jury,  not  read  to  or  signed  by  such  witness,  are  not  admissible 
against  him  as  evidence  per  se  of  what  he  there  testified  to  concerning 
•  crime  then  under  investigation,  and  for  which  lie  is  subsequently 
placed  on  trial.  Such  memoranda  can  be  used  for  refreshing  the  mem^ 
ory,  but  for  no  other  purpose.     Jenkins  v.  State,  267. 

1^  Cross-examination — Impeachment  as  to  Collateral  Matter. — If  a 
witness  upon  cross-examination  testifies  to  a  collateral  matter,  not  re- 
sponsive to  any  fact  brought  out  on  his  examination  in  chief,  his  answer 
i«  not  open  to  contradiction.  Redington  v.  Pacific  Posted  Tel.  etc.  '  , 
132. 

t.  Bvidence. — Whether  Leading  Questions  shall  be  Pebmittbd  rests 
very  much  in  the  discretion  of  the  court,  and  rulings  in  respect  to  them 
are  not  the  subject  of  exceptions,  unless  there  has  been  an  improper 
exercise  of  such  discretion.     Porath  v.  Stale,  954. 
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7.  EviDKSCB — Admissibility— Rkfreshinq  Memory  of  Witness, — ^The  ad- 
missibility of  a  paper  aa  competent  documentary  evidence  is  not  affected 
by  its  ase  in  refreshing  the  memory  of  a  witness.  If  it  utterly  fails  to 
refresh  his  memory  its  exclusion  for  that  purpose  becomes  imperative, 
but  it  may  still  be  competent,  and  its  use  as  evidence  be  imperatively 
necessary  to  a  fair  and  just  trial.  The  admissibility  of  the  paper  and 
the  right  of  the  witness  to  refresh  his  memory  may  be  separate  and  dis- 
tinct questions.     Curtia  v.  Bradley,  177. 

H  EviDENCB — Illustration  of  Testimony. — A  witness  may  refer,  in  illus- 
tration of  his  testimony  oonceriiing  the  size  and  condition  of  a  revolv- 
ing shaft  to  a  piece  of  iron  of  about  the  same  dimensions  as  such  shaft, 
if  he  does  not  pretend  that  it  is  a  model  and  the  jury  is  so  informed. 
Davis  V.  Pacific  Povoer  Co.,  156. 

f.  Evidence — Admissibility  of  Original  Memorandum.— If  a  memoran- 
dum of  the  details  of  a  transaction  relevant  to  the  issue  is  shown  by  tes- 
timony to  be  the  original  unaltered  paper,  and  to  have  been  correct  when 
written,  such  paper  is,  in  connection  with  such  testimony,  admissible  as 
competent,  documentary  evidence,  though  the  witnesses  have  no  recol- 
lection either  before  or  after  examining  the  paper  of  its  details;  and  the 
memorandum  may  properly  be  marked  as  an  exhibit.  Curtit  v.  Brad' 
lev,  177. 

10.  Expert  Evidence. — A  witness  may  be  asked  whether  cars  were  well 
and  properly  loaded,  if  a  sufficient  predicate  has  been  made  to  rendw 
his  opinion  on  that  subject  competent.  McCarthy  v.  Louisville  etc  R,  B, 
Co.,  29. 

11.  Neqlioence— Expert  Evidence— Form  of  Question.— An  expert  wit- 
ness cannot  be  asked  to  determine  a  question  of  negligence,  whether  a 
certain  structure  is  safe,  or  whether  certain  methods  are  prudent,  but 
facts  may  be  elicited  from  such  witness  from  which  the  conclusion  in* 
evitably  follows,  and  if  negligence  is  fully  proven  by  other  evidence, 
the  defendant  is  not  prejudiced  by  the  form  of  the  question  pat  to  tb« 
expert.     Oiraudi  v.  Electric  Improvement  Co.,  114. 

18.  Evidence. — ^The  Opinion  of  a  Witness  as  to  whether  a  party  was 
badly  injured  by  a  fall  is  admissible  in  evidence,  especially  when  th« 
effect  of  the  accident  is  fully  shown  by  other  evidence  withoat  objeo* 
tioD.    SuUon  V.  Snohomish,  847. 
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